
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF PUERTO RICO 

 
__________________________________________ 
UNITED STATES OF AMERICA,   ) 
       ) 

Plaintiff,  ) 
       ) Civil Action No. 3:18-cv-1300  
v.       ) 
       ) 
COMMONWEALTH OF PUERTO RICO,  )  
PUERTO RICO POLICE BUREAU, and  ) JURY TRIAL DEMANDED  
PROMOTIONS EXAMINATION BOARD,  )  

   ) 
Defendants.  ) 

__________________________________________) 

COMPLAINT 

Plaintiff United States of America (“United States”) alleges the following: 

1. This civil action is brought pursuant to the Uniformed Services Employment and 

Reemployment Rights Act of 1994, 38 U.S.C. §§ 4301-4334 (“USERRA”). 

JURISDICTION AND VENUE 

2. This Court has jurisdiction over the subject matter of this action pursuant to 38  

U.S.C. § 4323(b). 

3. Venue is proper in this district under 38 U.S.C. § 4323(c) because each of the 

Defendants is located in, and do business within, this judicial district. 

4. Venue is also proper under 28 U.S.C. § 1391(b) because a substantial part of the 

events giving rise to this lawsuit occurred in this judicial district. 

PARTIES 

5. Plaintiff is the United States of America.  The Attorney General of the United 

States is responsible for enforcing USERRA against States and State entities. 
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6. Defendant Commonwealth of Puerto Rico (“Commonwealth”) is a territory of the 

United States.  The Commonwealth of Puerto Rico is a State within the meaning of 38 U.S.C. § 

4303(14).  The Commonwealth is an employer within the meaning of 38 U.S.C. § 4303(4)(A).  

7. Defendant Puerto Rico Police Bureau (“PRPB”) is an agency of the 

Commonwealth of Puerto Rico and is the equivalent of the State Police for the Commonwealth 

Puerto Rico.  The PRPB is an employer within the meaning of 38 U.S.C. § 4303(4)(A). 

8. Defendant Commonwealth of Puerto Rico Promotions Examination Board 

(“PEB”) is a necessary party pursuant to Fed. R. Civ. P. 19(a)(l)(A) in that, upon information and 

belief, the Court cannot provide complete relief in its absence as the PEB administers 

promotional examinations for the PRPB and establishes eligibility lists upon which promotions 

are based. 

FACTUAL ALLEGATIONS 

A.  Factual Allegations Regarding Second Lieutenant Wilfredo Cruz Rivera 

9. Wilfredo Cruz Rivera (“Second Lieutenant Cruz”) has been a member of the 

Puerto Rico Army National Guard since 1989. 

10. Second Lieutenant Cruz began his employment with the PRPB as a police officer 

in 1994 and currently holds the rank of Second Lieutenant. 

11. Second Lieutenant Cruz was called to active duty military service during the 

following dates: September 5, 1989 to July 4, 1990; January 17, 2002 to October 13, 2002; 

February 11, 2013 to February 10, 2014; July 14, 2006 to January 10, 2008; April 25, 2010 to 

July 17, 2011; and April 23, 2012 to May 5, 2013. 

12. Second Lieutenant Cruz’s first tour of active duty military service from 

September 5, 1989 to July 4, 1990 occurred prior to his employment with the PRPB. 
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13. The active duty military orders for Second Lieutenant Cruz’s deployments from 

April 25, 2010 to July 17, 2011 and from April 23, 2012 to May 5, 2013 were made “pursuant to 

10 U.S.C. §12302 and Executive Order 13223 in Support of the World Trade Center and 

Pentagon attacks.”  Under the provisions of 38 U.S.C. § 4312(c)(4)(A) and (B), these periods of 

active duty are exempt from the five-year cumulative service limitation on reemployment rights 

under Title 38, United States Code, Chapter 43.  

14. Second Lieutenant Cruz’s cumulative length of absence from employment with 

PRPB because of active duty military service is less than five years. 

15. On March 22, 2010, PRPB posted job announcement #2009-3 for a Second 

Lieutenant’s promotion test, which was administered on June 19, 2010.  At that time, Second 

Lieutenant Cruz held the position of Sergeant and was eligible for promotion to Second 

Lieutenant. 

16. On or before May 19, 2010, then-Sergeant Cruz submitted all documents 

necessary to apply and take the Second Lieutenant’s promotion test under job announcement 

#2009-3. 

17.   Sergeant Cruz received military orders for active duty service and served from 

April 25, 2010 until July 17, 2011. 

18. Sergeant Cruz was not able to take the Second Lieutenant’s promotion test as 

scheduled on June 19, 2010 under announcement #2009-3 due to his active duty military service.   

19. On or about July 19, 2011, Sergeant Cruz was honorably discharged from active 

duty and was reemployed with PRPB in his regular position, Sergeant.   

20. Sergeant Cruz applied for a makeup Second Lieutenant’s promotion test but 

received new active duty military orders before he was scheduled to take the makeup test.   
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21. Sergeant Cruz received active duty military orders and served from April 23, 

2012 until May 5, 2013.   

22. On or about May 15, 2013, Sergeant Cruz was honorably discharged from active 

duty and was reemployed with PRPB in his regular position, Sergeant.   

23. On May 31, 2013, Sergeant Cruz took a makeup Second Lieutenant promotional 

test under announcement #2009-3 and passed the test with a score of 66 out of 80.   

24. Eligible candidates who took and passed the Second Lieutenant’s promotion test 

under job announcement #2009-3 as originally scheduled on June 19, 2010 and who are 

comparable to Second Lieutenant Cruz were promoted effective October 15, 2010 and have 

seniority as of that date.         

25. Even though Sergeant Cruz took and passed the examination on May 31, 2013, 

PRPB did not promote Second Lieutenant Cruz for almost two years.   

26. On February 9, 2015, PRPB notified Sergeant Cruz by letter that he was promot

to the rank of Second Lieutenant with an effective date of February 16, 2015.   

27. PRPB did not make Sergeant Cruz’s promotion to Second Lieutenant effective 

of October 15, 2010, the effective date of the promotions of other officers who took and passed

the Second Lieutenant’s promotion test as originally scheduled on June 19, 2010. 

28. On March 6, 2015, Second Lieutenant Cruz submitted a letter to PRPB requesti

to take a First Lieutenant’s promotion test from announcement #2012-2, dated May 2012, whic

was administered while Second Lieutenant Cruz was on active duty military leave and before 

Second Lieutenant Cruz took the Second Lieutenant’s promotion test and received his promoti

to Second Lieutenant.   

ed 
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effective as of October 15, 2010, Second Lieutenant Cruz lost the benefits of additional seniority 

including status, wages, pension, and benefits.   

32. Because of its failure to make Second Lieutenant Cruz’s promotion to the rank of 

Second Lieutenant effective as of October 15, 2010, PRPB denied Second Lieutenant Cruz the 

opportunity to take the First Lieutenant promotional test.   

33. Had Second Lieutenant Cruz’s promotion to Second Lieutenant been made 

effective as of October 15, 2010, Second Lieutenant Cruz would have been eligible to take the 

First Lieutenant’s promotional examination from announcement #2012-2 because he would have 

had at least one (1) year of uninterrupted experience in the rank of Second Lieutenant. 

34. But for Second Lieutenant Cruz’s active duty military service, Second Lieutenant 

Cruz would have taken the original Second Lieutenant promotion test on June 19, 2010 and been 

promoted to Second Lieutenant effective on October 15, 2010 along with others who took the 

originally scheduled test.  Second Lieutenant Cruz would then have served in the rank of Second 

29. On April 24, 2015, PRPB denied Second Lieutenant Cruz’s request to take the 

First Lieutenant promotional test.  According to PRPB, Second Lieutenant Cruz did not qualify 

to take the First Lieutenant examination because, at the time of the examination, Second 

Lieutenant Cruz did not have one (1) year of uninterrupted experience in the rank of Second 

Lieutenant. 

30. On May 28, 2015, Second Lieutenant Cruz filed a USERRA claim (PR-2015-

00009-20-G) with DOL against PRPB after attempting on different occasions to have his 

promotion to  Second Lieutenant made effective as of  October 15, 2010, the promotion date for 

other employees who took and passed the test as originally scheduled on June 19, 2010.   

31. As a result of PRPB’s failure to make Second Lieutenant Cruz’s promotion 
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Lieutenant for well over one (1) year allowing him to take the First Lieutenant promotional test 

on or about August 4, 2012.   Second Lieutenant Cruz was not permitted to take the First 

Lieutenant promotion examination until December 6. 2016.  Although Second Lieutenant Cruz 

received a passing score on the test, he has not been promoted to the rank of First Lieutenant.  

35. As a result of PRPB’s failure to make Second Lieutenant Cruz’s promotion to 

Second Lieutenant effective as of October 15, 2010 and PRPB’s denial of Second Lieutenant 

Cruz of the opportunity to take the First Lieutenant promotional test under announcement #2012-

2 until December 6, 2016, PRPB denied Second Lieutenant Cruz of the opportunity to take a 

Captain’s promotional examination under announcement #2015-2 which was administered on or 

about October 1, 2015.  As a result of these failures, Second Lieutenant Cruz lost the benefits of 

additional seniority including status, wages, pension, and benefits for the rank of Captain.   

36. Had Second Lieutenant Cruz’s promotion to Second Lieutenant been made 

effective as of October 15, 2010, and had he taken the First Lieutenant’s promotional 

examination under announcement #2012-2 and appropriately had the effective date of his First 

Lieutenant’s promotion adjusted, he would have had the requisite three (3) years of uninterrupted 

experience in the rank of First Lieutenant to take the Captain’s promotional test on October 1, 

2015. 

37. But for Second Lieutenant Cruz’s active duty military service, Second Lieutenant 

Cruz would have taken the original Second Lieutenant promotion test on June 19, 2010 and been 

promoted to Second Lieutenant effective on October 15, 2010 along with others who took the 

originally scheduled test.  Second Lieutenant Cruz would then have served in the rank of Second 

Lieutenant for well over one (1) year allowing him to take the First Lieutenant promotional test 

under announcement 2012-2 on or about August 4, 2012.  Second Lieutenant Cruz would then 
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have taken the First Lieutenant promotional test under announcement #2012-2 and been 

promoted to First Lieutenant effective on the appropriate date along with others who took the 

originally scheduled test.  He would then have served in the rank of First Lieutenant for three (3) 

years allowing him to take the Captain’s promotional test on or about October 1, 2015.    

38. DOL’s Veterans Employment and Training Service investigated Second 

Lieutenant Cruz’s complaint (PR-2015-00009-20-G) that his rights under USERRA were 

violated, found that the complaint had merit, and unsuccessfully attempted to resolve the 

complaint informally. 

39. On or about January 7, 2016, DOL referred Second Lieutenant Cruz’s complaint 

to the United States Department of Justice (“DOJ”). 

40. Failure to recognize and give full effect to Second Lieutenant Cruz’s promotion to 

Second Lieutenant as of October 15, 2010, to reflect with reasonable certainty the pay, benefits, 

seniority, pension, and other job perquisites that Second Lieutenant Cruz would have attained if 

not for Second Lieutenant Cruz’s active duty military service, is a violation of USERRA. 

41. PRPB’s violation of USERRA is willful or with reckless disregard. 

B.  Factual Allegations Regarding Sergeant Jose R. Bernal Martinez 

42. Jose R. Bernal Martinez (“Sergeant Bernal”) has been a member of the Puerto 

Rico Army National Guard since June 26, 2007. 

43. Sergeant Bernal began his employment with the PRPB as a police officer in 2003 

and currently holds the rank of Sergeant. 

44. Sergeant Bernal was called to active duty military service from November 27, 

2011 to December 16, 2011 and from September 8, 2012 to August 18, 2013. 
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45. Sergeant Bernal’s cumulative length of absence from employment with PRPB 

because of active duty military service is less than five years. 

46. On September 6, 2011, PRPB posted job announcement #2011-1, for a Sergeant’s 

promotion test which was administered on December 3, 2011.  Then-Officer Bernal was eligible 

to take the examination.  

47. On September 22, 2011, then-Officer Bernal submitted his application materials 

to take the Sergeant’s promotion test under job announcement #2011-1.   

48. On or about October 23, 2011, Officer Bernal received active duty military orders 

and served from November 27, 2011 until December 16, 2011.   

49. Officer Bernal was not able to take the Sergeant’s promotion test on December 3, 

2011 under announcement #2011-13 due to his active duty military service.   

50. On or about December 19, 2011, Officer Bernal was honorably discharged from 

active duty and was reemployed with PRPB in his regular position, police officer.   

51. Upon Officer Bernal’s reemployment, he applied to take the makeup Sergeant’s 

promotion test under job announcement #2011-1, but a date was never provided to him. 

52. On August 1, 2012, Officer Bernal received active duty military orders and served 

from September 8, 2012 until August 18, 2013.   

53. On September 21, 2012, while Officer Bernal was on active duty, PRPB sent a 

letter notifying Officer Bernal that he needed to report to the Puerto Rico Police Criminal Justice 

College to take the Sergeant’s promotion test on September 29, 2012.  

54. Officer Bernal was not able to take the Sergeant’s promotion test on September 

29, 2012 due to his active duty military service.      
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55. On or about October 7, 2013, Officer Bernal was honorably discharged from 

active duty and was reemployed with PRPB in his regular position, police officer.   

56. On November 4, 2013, Officer Bernal submitted a letter to PRPB requesting to 

take the Sergeant’s promotion test under job announcement #2011-1 that he was not able to take 

due to his active duty service. 

57. On January 16, 2014, Officer Bernal took the makeup Sergeant’s promotion test 

under announcement #2011-1.   

58. On January 28, 2014, PRPB notified Officer Bernal by letter that he passed the 

Sergeant’s promotion test under announcement #2011-1, with a score of 60 out of 80. 

59. On February 9, 2015, PRPB notified Officer Bernal by letter that he was 

promoted to the rank of Sergeant with an effective date of February 16, 2015. 

60. PRPB did not make Sergeant Bernal’s promotion to Sergeant effective as of 

February 29, 2012, the effective date of the promotions of other officers who took and passed the 

Sergeant’s promotion test as originally scheduled on December 3, 2011. 

61. On March 11, 2015, Sergeant Bernal filed a USERRA claim (PR-2015-00005-20-

R) with DOL against PRPB, due to PRPB’s failure to make his promotion  to Sergeant effective 

as of February 29, 2012, the effective promotion date that other employees received who took 

and passed the test as originally scheduled on December 3, 2011.   

62. Eligible candidates who took and passed the Sergeant’s promotion test under job 

announcement #2011-1 as originally scheduled on December 3, 2011 and are comparable to 

Sergeant Bernal were promoted effective February 29, 2012 and have seniority as of that date. 
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63.  As a result of PRPB’s failure to make Sergeant Bernal’s promotion effective as 

of February 29, 2012, Sergeant Bernal lost the benefits of additional seniority including status, 

wages, pension, and benefits.      

64. Had Sergeant Bernal received his promotion to Sergeant effective as of  February 

29, 2012, he would have received additional overtime pay thereafter due to his higher rate of pay 

as a Sergeant as opposed to the lower regular police officer rate of pay. 

65. In or about August 2015, Sergeant Bernal submitted an application to PRPB 

requesting to take a Second Lieutenant’s promotion test under announcement #2015-4, dated 

October 1, 2015. 

66. On October 16, 2015, PRPB denied Sergeant Bernal’s request to take the Second 

Lieutenant’s promotional test.  According to PRPB, Sergeant Bernal did not qualify to take the 

Second Lieutenant’s examination because, at the time of the examination, Sergeant Bernal did 

not have two (2) years of uninterrupted experience in the rank of Sergeant. 

67. Because of its failure to make Sergeant Bernal’s promotion to the rank of 

Sergeant effective as of February 29, 2012, PRPB denied Sergeant Bernal the opportunity to take 

the Second Lieutenant promotional test.   

68. Had Sergeant Bernal’s promotion to Sergeant been made effective as of February 

29, 2012, Sergeant Bernal would have been eligible to take the Second Lieutenant’s promotional 

examination from announcement #2015-4 because he would have had at least two (2) years of 

uninterrupted experience in the rank of Sergeant. 

69. But for Sergeant Bernal’s active duty military service, Sergeant Bernal would 

have taken the original Sergeant’s promotion test on December 3, 2011 and been promoted to 

Sergeant effective on February 29, 2012 along with others who took the originally scheduled 
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test.  Sergeant Bernal would then have served in the rank of Sergeant for well over two (2) years 

allowing him to take the Second Lieutenant’s promotional test under announcement #2015-4, in 

or about 2015.  Sergeant Bernal was not permitted to take the Second Lieutenant’s promotional 

test until December 6, 2016.  Although Sergeant Bernal received a passing score on the test, he 

has not been promoted to the rank of Second Lieutenant. 

70. DOL’s Veterans Employment and Training Service investigated Sergeant 

Bernal’s complaint (PR-2015-00005-20-G) that his rights under USERRA were violated, found 

that the complaint had merit, and unsuccessfully attempted to resolve the complaint informally. 

71. On or about October 23, 2015, DOL referred Sergeant Bernal’s complaint to the 

DOJ. 

72. Failure to recognize and give full effect to Sergeant Bernal’s promotion to 

Sergeant on February 29, 2012, to reflect with reasonable certainty the pay, benefits, seniority, 

and other job perquisites that Sergeant Bernal would have attained if not for Sergeant Bernal’s 

active duty military service, is a violation of USERRA. 

73. PRPB’s violation of USERRA is willful or with reckless disregard. 

C.  Factual Allegations Regarding Sergeant Angel L. Martinez Toro 

74. Angel L. Martinez Toro (“Sergeant Martinez”) began his employment w

PRPB as a police officer on March 29, 1996 and currently holds the rank of Sergeant.  

75. Sergeant Martinez was a member of the Puerto Rico Army National Gua

March 2000 until June 2012. 

76. On June 22, 2009, Sergeant Martinez received active duty military order

from July 5, 2009 to June 8, 2012. 

ith the 
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83. On January 25, 2013, PRPB notified Officer Martinez by letter that he passed t

Sergeant’s promotion test under announcement #2011-1, with a score of 77 out of 80. 

84. On March 16, 2015, PRPB notified Sergeant Martinez by letter that he was 

promoted to the rank of Sergeant with an effective date of February 16, 2015. 

he 

77. Sergeant Martinez’s cumulative length of absence from employment with PRPB 

because of active duty military service is less than five years.  At least one of Sergeant 

Martinez’s active duty service periods, July 5, 2009 to July 15, 2010, is exempt from USERRA’s 

five-year limitations period because Martinez was “ordered to or retained on active duty (other 

than for training) under any provision of law because of a war or national emergency declared by 

the President or the Congress.”  See 38 U.S.C. § 4312(a) and (c)(4)(B). 

78. On September 6, 2011, PRPB posted job announcement #2011-1, for a Sergeant’s 

promotion test which was administered on December 3, 2011.  Then-Officer Martinez was 

eligible to take the examination. 

79. Officer Martinez was not able to take the Sergeant’s promotion test on December 

3, 2011 under announcement #2011-13 due to his active duty military service.   

80. On or about July 13, 2012, Officer Martinez was honorably discharged from 

active duty and was reemployed with PRPB in his regular position, police officer.   

81. Upon Officer Martinez’s reemployment, he applied to take the makeup Sergeant’s 

promotion test under job announcement #2011-1. 

82. On October 3, 2012, Officer Martinez took the makeup Sergeant’s promotion test 

under announcement #2011-1.   
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85. Even though Sergeant Martinez took the makeup Sergeant’s examination on 

October 3, 2012 and was notified that he passed the examination on January 25, 2013, PRPB did 

not promote Sergeant Martinez for more than two years. 

86. PRPB did not make Sergeant Martinez’s promotion to Sergeant effective as of 

February 29, 2012, the effective date of the promotions of other officers who took and passed the 

Sergeant’s promotion test as originally scheduled on December 3, 2011. 

87. Sergeant Martinez’s effective promotion date to Sergeant was approximately 

three years later than other officers who took and passed the Sergeant’s promotion test as 

originally scheduled on December 3, 2011.   

88. On October 14, 2015, Sergeant Martinez submitted an application to PRPB 

requesting to take a Second Lieutenant’s promotion test under announcement #2015-4, dated 

October 1, 2015. 

89. On October 16, 2015, PRPB denied Sergeant Martinez’s request to take the 

Second Lieutenant’s promotional test.   According to PRPB, Sergeant Martinez did not qualify to 

take the Second Lieutenant’s examination because, at the time of the examination, Sergeant 

Martinez did not have two (2) years of uninterrupted experience in the rank of Sergeant. 

90. On October 27, 2015, Sergeant Martinez filed a USERRA claim (PR-2016-

00001-20-G) with DOL against PRPB, due to PRPB’s failure to promote him to the rank of 

Sergeant in a timely manner and to make his promotion effective as of February 29, 2012, t

effective promotion date that other employees received who took and passed the test as orig

scheduled on December 3, 2011.   

he 

inally 
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91. Eligible candidates who took and passed the Sergeant’s promotion test under job 

announcement #2011-1 as originally scheduled on December 3, 2011 and are comparable to 

Sergeant Martinez were promoted on February 29, 2012 and have seniority as of that date. 

92. As a result of PRPB’s failure to make Sergeant Martinez’s promotion effective as 

of on February 29, 2012, Sergeant Martinez lost the benefits of additional seniority including 

status, wages, pension, and benefits.   

93. Because of its failure to make Sergeant Martinez’s promotion to the rank of 

Sergeant effective as of February 29, 2012, PRPB denied Sergeant Martinez the opportunity to 

take the Second Lieutenant promotional test.   

94. Had Sergeant Martinez’s promotion to Sergeant been made effective as of 

February 29, 2012, Sergeant Martinez would have been eligible to take the Second Lieutenant’s 

promotional examination from announcement #2015-4 because he would have had at least two 

(2) years of uninterrupted experience in the rank of Sergeant. 

95. But for Sergeant Martinez’s active duty military service, Sergeant Martinez would 

have taken the original Sergeant’s promotion test on December 3, 2011 and been promoted to 

Sergeant effective on February 29, 2012 along with others who took the originally scheduled 

test.  Sergeant Martinez would then have served in the rank of Sergeant for well over two (2) 

years allowing him to take the Second Lieutenant’s promotional test on under announcement 

#2015-4, in or about 2015.  Sergeant Martinez was not permitted to take the Second Lieutenant’s 

promotional test until December 6, 2016.  Although Sergeant Martinez received a passing score 

on the test, he has not been promoted to the rank of Second Lieutenant.        

96. DOL’s Veterans Employment and Training Service investigated Sergeant 

Martinez’s complaint (PR-2016-00001-20-G) that his rights under USERRA were violated, 
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found that the complaint had merit, and unsuccessfully attempted to resolve the complaint 

informally. 

97. Failure to recognize and give full effect to Sergeant Martinez’s promotion to 

Sergeant on February 29, 2012, to reflect with reasonable certainty the pay, benefits, seniority, 

and other job perquisites that Sergeant Martinez would have attained if not for Sergeant 

Martinez’s active duty military service, is a violation of USERRA. 

98. On or about June 22, 2016, DOL referred Sergeant Martinez’s complaint to the 

DOJ. 

99. PRPB’s violation of USERRA is willful or with reckless disregard.    

D.  Factual Allegations Common to All Service Members’ Claims 

100. On April 15, 2016, PRPB issued an updated policy regarding USERRA.  The 

policy states that service members who miss promotional examinations because of their active 

duty service must be allowed to take the promotional examination upon their return. 

101. The April 15, 2016 USERRA policy fails to mention anything regarding making 

promotions effective on the date that the service member would have been promoted absent his 

or her military service for those who miss a promotional examination because of military service 

but are later promoted.  

102. PRPB is aware of its obligation under USERRA to adjust the effective date of 

promotions for service members who miss the opportunity to take a promotional examination but 

who take the examination upon their return from active duty and are promoted later.     

103. PRPB previously adjusted the effective date of a promotion on at least one prior 

occasion.  In 2003, Second Lieutenant Cruz missed the opportunity to take a promotional 

examination for the rank of Sergeant because he was on active duty military service.  Upon his 

Case 3:18-cv-01300   Document 1   Filed 05/18/18   Page 15 of 23



16 

return from active duty in 2004, Cruz took and passed a makeup Sergeant’s promotional 

examination.   

104. On this occasion, PRPB promoted Cruz to the rank of Sergeant and adjusted the 

effective date of the promotion by almost eighteen months.  On February 1, 2008, PRPB notified 

Cruz by letter that he was promoted to the rank of Sergeant effective October 1, 2006.   

105. All conditions precedent to the filing of this suit have been performed or have 

occurred. 

COUNT I 

(Violation of USERRA) 

106. The United States repeats the allegations in paragraphs 1 through 105. 

107. By its conduct, the Defendants violated and continue to violate 38 U.S.C. §§ 

4312-13, among other ways, by: 

a.  failing to adjust and recognize and give full effect to Second Lieutenant 

Cruz’s effective promotion date to Second Lieutenant on October 15, 2010 

– the date he would have been promoted to Second Lieutenant but for his 

military service – thereby denying Second Lieutenant Cruz proper 

reemployment with the seniority, status, and benefits he would have 

enjoyed but for his military service;  

b. denying Second Lieutenant Cruz the opportunity to take the makeup First 

Lieutenant’s promotional examination under announcement #2012-2 until 

December 6, 2016, thereby continuing to deny Second Lieutenant Cruz 

proper reemployment with the seniority, status, and benefits he would

have enjoyed but for his military service;  
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g. denying Sergeant Martinez the opportunity to take the makeup Second 

Lieutenant’s promotional examination under announcement #2015-4 until 

c. denying Second Lieutenant Cruz the opportunity to take the makeup 

Captain’s promotional examination under announcement #2015-2, thereby 

continuing to deny Second Lieutenant Cruz proper reemployment with the 

seniority, status, and benefits he would have enjoyed but for his military 

service; 

d. failing to adjust and recognize and give full effect to Sergeant Bernal’s 

effective promotion date to Sergeant on February 29, 2012 – the date he 

would have been promoted to Sergeant but for his military service – 

thereby denying Sergeant Bernal proper reemployment with the seniority, 

status, and benefits he would have enjoyed but for his military service;  

e. denying Sergeant Bernal the opportunity to take the makeup Second 

Lieutenant’s promotional examination under announcement #2015-4 until 

December 6, 2016, thereby continuing to deny Sergeant Bernal proper 

reemployment with the seniority, status, and benefits he would have 

enjoyed but for his military service;  

f. failing to adjust and recognize and give full effect to Sergeant Martinez’s 

effective promotion date to Sergeant on February 29, 2012 – the date he 

would have been promoted to Sergeant but for his military service – 

thereby denying Sergeant Martinez proper reemployment with the 

seniority, status, and benefits he would have enjoyed but for his military 

service; and 
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December 6, 2016, thereby continuing to deny Sergeant Martinez proper 

reemployment with the seniority, status, and benefits he would have 

enjoyed but for his military service.  

PRAYER FOR RELIEF 

108. The United States prays that the Court enter judgment against the PRPB, the 

Commonwealth, and the PEB and grant the following relief: 

a. declare that the Defendants’ failure to adjust, recognize and give full effect 

to Second Lieutenant Cruz’s promotion to Second Lieutenant as of 

October 15, 2010 was in violation of USERRA;  

b. declare that the Defendants’ denial of Second Lieutenant Cruz’s request to 

take the First Lieutenant’s promotion test (or makeup test) under 

announcement #2012-2 until December 6, 2016 was in violation of 

USERRA; 

c. declare that the Defendants’ denial of Second Lieutenant Cruz of the 

opportunity to take the Captain’s promotion test (or makeup test) under 

announcement #2015-2 was in violation of USERRA; 

d. declare that the Defendants’ failure to adjust, recognize and give full effect 

to Sergeant Bernal’s promotion to Sergeant as of February 29, 2012 was in 

violation of USERRA; 

e. declare that the Defendants’ denial of Sergeant Bernal’s request to take the 

Second Lieutenant’s promotion test (or makeup test) under announcement 

#2015-4 until December 6, 2016 was in violation of USERRA; 
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f. declare that the Defendants’ failure to adjust, recognize and give full effect 

to Sergeant Martinez’s promotion to Sergeant as of February 29, 2012 was 

in violation of USERRA; 

g. declare that the Defendants’ denial of Sergeant Martinez’s request to take 

the Second Lieutenant’s promotion test (or makeup test) under 

announcement #2015-4 until December 6, 2016 was in violation of 

USERRA; 

h. declare that the violations described in “a” through “g” above were 

willful;  

 i. order Defendants to comply with USERRA by: 

(1)   adjusting the effective date for Second Lieutenant Cruz’s 

promotion to Second Lieutenant to October 15, 2010 and awarding 

all income and benefits due, including but not limited to wages, 

overtime, leave, pension, and health care benefits, as a result of 

changing his promotion date; 

(2) promoting Second Lieutenant Cruz to First Lieutenant based on his 

score on the promotion test under announcement #2012-2, 

administered on December 6, 2016; 

(3) adjusting  Second Lieutenant Cruz’s promotion date to First 

Lieutenant to be effective as of October 26, 2012, the date that 

corresponds to that of others who took and passed the First 

Lieutenant’s examination under announcement #2012-2 as 

originally scheduled and are similar to Second Lieutenant Cruz;  
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(4)  providing Second Lieutenant Cruz with all of the rights, benefits 

(including, but not limited to, backpay, wages, overtime, leave, 

pension, and health care benefits), and seniority that Second 

Lieutenant Cruz would have enjoyed if he had been permitted to 

take the examination under announcement #2012-2 as originally 

scheduled and had been promoted to First Lieutenant as of October 

26, 2012; 

(5)     providing Second Lieutenant Cruz with a makeup Captain’s 

promotion test for announcement #2015-2, including reasonable 

time to prepare for the examination; 

(6) should Second Lieutenant Cruz’s score merit it, placing him on the 

eligibility list that resulted from the Captain’s promotional 

examination under announcement #2015-2 as originally scheduled; 

(7) should Second Lieutenant Cruz’s score merit it, assigning Second 

Lieutenant Cruz a promotion date that corresponds to that of others 

who took and passed the Captain’s examination under 

announcement #2015-2 as originally scheduled and are similar to 

Second Lieutenant Cruz;  

(8)  should Second Lieutenant Cruz’s score merit it, providing Second 

Lieutenant Cruz with all of the rights, benefits (including, but not 

limited to, backpay, wages, overtime, leave, pension, and health 

care benefits), and seniority that Second Lieutenant Cruz would 

have enjoyed if he had been permitted to take the Captain’s 
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examination under announcement #2015-2 as originally scheduled 

and had achieved the same score; 

(9) adjusting the effective date of Sergeant Bernal’s promotion date to 

February 29, 2012, and awarding all income and benefits due, 

including but not limited to wages, overtime, leave, pension, and 

health care benefits, as a result of changing his promotion date; 

(10) promoting Sergeant Bernal to the position of Second Lieutenant 

under announcement #2015-4, administered on December 6, 2016; 

(11)  adjusting Sergeant Bernal’s promotion date to be effective as of 

February 16, 2016 the date that corresponds to the promotion date 

of others who took and passed the Second Lieutenant’s 

examination under announcement #2015-4 as originally scheduled 

and are similar to Sergeant Bernal; 

(12)  providing Sergeant Bernal with all of the rights, benefits 

(including, but not limited to, backpay, wages, overtime, leave, 

pension, and health care benefits), and seniority that Sergeant 

Bernal would have enjoyed if he had been permitted to take the 

examination under announcement #2015-4 as originally scheduled 

and promoted to Second Lieutenant as of February 16, 2016; 

(13) adjusting the effective date of Sergeant Martinez’s promotion to 

Sergeant to be February 29, 2012, and awarding all income and 

benefits due, including but not limited to wages, overtime, leave, 
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pension, and health care benefits, as a result of changing his 

promotion date; 

(14) promoting Sergeant Martinez to the position of Second Lieutenant 

under announcement #2015-4, administered on December 6, 2016; 

(15)  adjusting Sergeant Martinez’s promotion date to be effective as of 

February 16, 2016 the date that corresponds to the promotion date 

of others who took and passed the Second Lieutenant’s 

examination under announcement #2015-4 as originally scheduled 

and are similar to Sergeant Martinez; and 

(16)  providing Sergeant Martinez with all of the rights, benefits 

(including, but not limited to, backpay, wages, overtime, leave, 

pension, and health care benefits), and seniority that Sergeant 

Martinez would have enjoyed if he had been permitted to take the 

examination under announcement #2015-4 as originally scheduled 

and promoted to Second Lieutenant as of February 16, 2016; 

j. award Second Lieutenant Cruz, Sergeant Bernal, and Sergeant Martinez 

prejudgment interest on their respective amounts of lost wages and 

benefits found due, 38 U.S.C. § 4323; 

k. award Second Lieutenant Cruz, Sergeant Bernal, and Sergeant Martinez 

liquidated damages, respectively, 38 U.S.C. § 4323; 

l. order Defendants to revise their USERRA policies and supplement their 

mandatory training for all employees, supervisors, and hiring personnel 
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regarding USERRA law and their revised USERRA policies within twelve 

(12) months of the date of this order;  

m. enjoin Defendants from failing to adjust the effective date of promotions 

of any uniformed services members who miss promotional examinations 

because of their active duty military service, but take the promotional 

examinations upon their return and are later promoted; and  

n. award such additional relief as justice may require, together with the costs 

and disbursements in this action. 

Dated: May 18, 2018     Respectfully submitted, 
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