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QUESTION PRESENTED

The Individuals with Disabilities Education Act
provides federal funds to States that agree to make
available a “free appropriate public education”
(FAPE) to every eligible child with a disability. 20
U.S.C. 1401(9), 1412(a)(1)(A). The question presented
is whether the “educational benefit” provided by a
school district must be “merely * * * more than de
mintmis” in order to satisfy the FAPE requirement.
Pet. App. 16a (citations and internal quotation marks
omitted).
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In the Supreme Court of the United States

No. 15-827

ENDREW F'., A MINOR, BY AND THROUGH HIS PARENTS
AND NEXT FRIENDS, JOSEPH F. AND JENNIFER F.,
PETITIONER

V.
DoUuGLAS COUNTY SCHOOL DISTRICT RE-1

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE
IN SUPPORT OF PETITIONER

INTEREST OF THE UNITED STATES

This case involves the core requirement of the In-
dividuals with Disabilities Education Act (IDEA), 20
U.S.C. 1400 et seq., that States receiving special-
education grants from the federal government make
available a “free appropriate public education” to
eligible children with disabilities. 20 U.S.C. 1401(9),
1412(a)(1)(A). The United States has a substantial in-
terest in ensuring that IDEA funds are spent in a
manner consistent with that statute. In addition, the
Department of Education is responsible for adminis-
tering the IDEA and has promulgated regulations and
policy guidance regarding its implementation. 20
U.S.C. 1406(a) and (d)-(f), 1417(a)(1); see 34 C.F.R.
Pt. 300. At this Court’s invitation, the United States

(1
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filed a brief at the petition stage urging the Court to
grant certiorari and vacate the decision below.

STATEMENT

This case requires the Court to determine the de-
gree of educational benefit that States must provide to
eligible children with disabilities under the IDEA.
The court of appeals held that the IDEA is satisfied so
long as schools offer such children educational bene-
fits that are “merely * * * more than de minimis.”
Pet. App. 16a (citations and internal quotation marks
omitted). Applying that standard, the court rejected
petitioner’s claim that respondent had deprived him of
his rights under the IDEA. Id. at 25a-26a, 36a, 49a,
51a.

1. The IDEA (formerly known as the Education of
the Handicapped Act) provides federal grants to
States “to assist them to provide special education and
related services to children with disabilities.” 20 U.S.C.
1411(a)(1). The statute’s stated purpose is “to ensure
that all children with disabilities have available to
them a free appropriate public education that empha-
sizes special education and related services designed
to meet their unique needs and prepare them for fur-
ther education, employment, and independent living.”
20 U.S.C. 1400(d)(1)(A).

The IDEA achieves that purpose by establishing an
“enforceable substantive right to public education.”
Honig v. Doe, 484 U.S. 305, 310 (1988); see Smith v.
Robinson, 468 U.S. 992, 1010 (1984). Specifically, the
IDEA requires States receiving IDEA funds to make
a “free appropriate public education” (FAPE) availa-
ble to every eligible child with a disability residing in
the State. 20 U.S.C. 1412(a)(1)(A). The FAPE re-
quirement embodies Congress’s “ambitious objective”
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of promoting educational opportunities for such chil-
dren. School Comm. of Burlington v. Department of
Educ., 471 U.S. 359, 368 (1985) (Burlington). The
proper interpretation of that requirement is the sub-
ject of the question presented in this case.

a. The IDEA defines FAPE to mean “special edu-
cation and related services” that

(A) have been provided at public expense, under
public supervision and direction, and without
charge;

(B) meet the standards of the State educational
agency;

(C) include an appropriate preschool, elementary
school, or secondary school education in the State
involved; and

(D) are provided in conformity with the individu-
alized eduecation program required under section
1414(d) of [Title 20 of the United States Code].

20 U.S.C. 1401(9).

The IDEA defines the “special education” compo-
nent of the FAPE requirement as “specially designed
instruction * * * to meet the unique needs of a child
with a disability.” 20 U.S.C. 1401(29). The Depart-
ment of Education has promulgated regulations defin-
ing “specially designed instruction” to mean “adapt-
ing” educational methods to “address the unique needs
of the child that result from the child’s disability” and
to help the child “meet the educational standards * * *
that apply to all children.” 34 C.F.R. 300.39(b)(3)
(emphasis omitted).

The “individualized education program” (IEP) ref-
erenced in Subsection (D) of the FAPE definition is
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the “centerpiece” of the IDEA’s scheme for providing
children with disabilities with a FAPE. Honig, 484
U.S. at 311; see 20 U.S.C. 1401(9)(D). An IEP must
comply with specific statutory requirements and es-
tablish a special education program tailored to each
child’s “unique needs.” 20 U.S.C. 1401(29); see 20
U.S.C. 1401(9)(D), 1414(d)(1)(A); 34 C.F.R. 300.22,
300.34, 300.39, and 300.320.

In Board of Education of the Hendrick Hudson
Central School District v. Rowley, 458 U.S. 176 (1982)
(Rowley), this Court held that an IEP must be “rea-
sonably calculated to enable the child to receive edu-
cational benefits.” Id. at 207. Although the Court de-
clined “to establish any one test” for assessing the
“adequacy” of such benefits, it made clear that the
FAPE requirement obligates States to provide each
eligible child with “access” to education that is “mean-
mgful.” Id. at 192, 200, 202 (emphasis added).

b. The IDEA requires school districts to work col-
laboratively with parents to formulate the IEP for
each child with a disability.! But Congress anticipated
that this process would not always produce a consen-
sus, and it established procedures by which parents
can seek administrative and judicial review of a school
district’s IDEA-related determinations. See 20 U.S.C.
1415(f)-(j); Burlington, 471 U.S. at 368-369.

If parents are unable to resolve a dispute with their
school district, they may obtain “an impartial due
process hearing” before a state or local educational
agency. 20 U.S.C. 1415(f)(1)(A) and (B); see 20 U.S.C.
1415(b)(6) and (7). The losing party may then seek

' See, e.g., 20 U.S.C. 1400(d)(1)(B), 1414(b)(2)(A), (d)(1)(B)(),
(dE)(A)GD), (DB)D), (D(4)(A)GDIID), and (e), 1415(b)(1), (3)-(5),
and (f)S)(E)GD(ID).
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judicial review of a final administrative decision in
either state or federal district court. 20 U.S.C.
1415G)(2)(A). In adjudicating the case, the court must
give “due weight” to the result of the state adminis-
trative proceedings. Rowley, 458 U.S. at 206.

2. Petitioner Endrew F. is a child with
attention-deficit/hyperactivity disorder and autism.
Pet. App. 3a. Petitioner’s autism “affects his cognitive
functioning, language and reading skills, and his social
and adaptive abilities,” including his ability to com-
municate his needs and emotions. Ibid.; see id. at 28a.
As a child with autism, petitioner is eligible for a spe-
cial education program under the IDEA. 20 U.S.C.
1401(3); Br. in Opp. 1; Pet. 6.

Petitioner attended public school in respondent
Douglas County School District from preschool
through fourth grade. Pet. App. 3a-4a. Pursuant to
the IDEA, he received a special education program
through an IEP for each school year. Id. at 4a. In
May 2010, petitioner’s parents withdrew him from the
public school system following a dispute with respond-
ent over the content of his fifth-grade IEP. Id. at 3a-
4a, 15a; Br. in Opp. 2. Petitioner’s parents enrolled
petitioner in a private school, where he has made
“academic, social and behavioral progress.” Pet. App.
29a.

In 2012, petitioner filed a due-process IDEA com-
plaint with the Colorado Department of Education.
Pet. App. 59a. The complaint asserted that respond-
ent had denied him a FAPE within the public school
system. Id. at 4a, 60a. Petitioner sought reimburse-
ment for his private-school tuition. Id. at 4a; see 20
U.S.C. 1412(a)(10)(C)(ii) (authorizing reimbursement
as remedy for FAPE violation); Burlington, 471 U.S.
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at 369. A Colorado hearing officer conducted a three-
day hearing and ruled in respondent’s favor, conclud-
ing that petitioner had “made some academic pro-
gress” while enrolled in respondent’s public school
system. Pet. App. 84a-85a; see id. at 59a-85a.

3. Petitioner sued respondent under the IDEA in
federal district court, claiming that respondent had
denied him a FAPE. Pet. App. 4a. That court upheld
the hearing officer’s decision. Id. at 27a-58a. The
court held that the IDEA requires States to provide
only “some educational benefit.” Id. at 36a. Based on
evidence that petitioner had made “at the least, mini-
mal progress” in public school, ¢d. at 49a, the court
concluded that petitioner had received all the Act
requires, ud. at 5la.

4. The Tenth Circuit affirmed. Pet. App. 1a-26a.
It interpreted Rowley to hold that the IDEA requires
States to provide “some educational benefit” that
“must merely be more than de minimis.” Id. at 16a
(emphasis added; citations and internal quotation
marks omitted). The court concluded that respond-
ent’s IEP for petitioner was adequate under that
minimal standard. Id. at 23a. The court acknowl-
edged, however, that even under the “merely * * *
more than de minimis” test, “[t]his is without ques-
tion a close case.” Id. at 17a, 23a.

SUMMARY OF ARGUMENT

The Tenth Circuit rejected petitioner’s claim based
on its view that States can comply with the IDEA by
providing educational benefits that are “merely * * *
more than de minimis.” Pet. App. 16a (citations and
internal quotation marks omitted). That holding is
wrong. The IDEA requires States to give eligible
children with disabilities an opportunity to make sig-
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nificant educational progress, taking account of the
child’s unique circumstances. This Court should va-
cate the decision below and remand the case for appli-
cation of the correct standard.

A. This Court first interpreted the FAPE re-
quirement in Board of Education of the Hendrick
Hudson Central School District v. Rowley, 458 U.S.
176 (1982). There, the Court recognized that the
IDEA guarantees children with disabilities an en-
forceable, substantive right to an appropriate educa-
tion. Id. at 200-204, 206-207. The Court declined to
establish a bright-line test defining the content of the
substantive FAPE requirement. Id. at 202. But it did
explain that States must provide each eligible child
with “meaningful” access to education. Id. at 192.

Rowley’s “meaningful” access requirement is most
sensibly understood to obligate States to offer each
eligible child an opportunity to make significant edu-
cational progress, in light of his particular needs and
capabilities. 458 U.S. at 192. Without the opportunity
to make such progress, access to education cannot be
“meaningful” under any reasonable understanding of
that term. That conclusion is strongly reinforced by
Rowley’s statement that a child in the general educa-
tion classroom must receive an IEP that is “reasona-
bly calculated to enable the child to achieve passing
marks and advance from grade to grade.” Id. at 204.

B. A requirement of significant educational pro-
gress is also the standard that is most consistent with
the text, structure, and purpose of the IDEA. As a
textual matter, Congress obligated participating
States to provide eligible children an education that is
“appropriate.” 20 U.S.C. 1412(a)(1)(A) (emphasis
added). The IDEA’s IEP provisions expressly require
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schools to assess each child’s capabilities, identify
ambitious goals, develop a detailed plan to achieve
those goals, and use measurement tools to assess
progress along the way. See 20 U.S.C. 1414(d). Those
elaborate procedures make sense only if Congress
envisioned an “appropriate” education as one giving
such children an opportunity to make significant edu-
cational progress.

The IDEA’s stated purposes confirm that conclu-
sion. Congress was explicit that the IDEA would set
“high expectations” for children with disabilities and
“prepare” them “for further education, employment,
and independent living.” 20 U.S.C. 1400(c)(5)(A) and
(d)(1)(A). Those goals would not be attainable unless
a child is entitled to an opportunity for significant
educational progress. Congress’s sustained legislative
engagement with respect to the IDEA over the past
two decades, with its increased emphasis on educa-
tional achievement, provides further support for a
robust significant educational opportunity standard.
So do the Department of Education’s regulations and
guidance, which require schools to give all children
with disabilities the opportunity to make appropriate
progress toward mastering the knowledge and skills
addressed in the same general curriculum taught to
other children.

C. The significant progress standard is entirely
workable. Schools can satisfy the FAPE requirement
by assessing each child’s needs and capabilities on an
individualized basis, and then making reasonable
educational judgments about the educational services
that will help the child make significant progress
toward attaining the goals identified by Congress.
The significant educational progress standard is not a
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license for courts to micromanage the reasonable
judgments of educators or State hearing officers.

D. Whatever else the Court says about the substan-
tive content of the FAPE requirement, it should reject
the Tenth Circuit’s “merely * * * more than de min-
1mis” test. That test conflicts with the IDEA’s man-
date that States provide an eduecation that is “appro-
priate.” 20 U.S.C. 1412(a)(1)(A). No reasonable par-
ent or teacher would think a child has received an
“appropriate” education simply because he has re-
ceived some benefit—however small—that is just
barely more than trivial.

The Tenth Circuit’s standard is also at odds with
the IDEA’s structure and purpose. Requiring only
non-trivial progress is not consistent with the robust
IEP-development process mandated by Congress.
Nor does it square with Congress’s stated goals. It is
hard to imagine a legal standard that more directly
contradicts Congress’s purpose of embracing “high
expectations”—and rejecting “low expectations”—
than one that requires schools to provide educational
benefits that are “merely * * * more than de mini-
mas.” 20 U.S.C. 1400(c)(4) and (5)(A).

ARGUMENT

THE IDEA REQUIRES STATES TO ENSURE THAT ELI-
GIBLE CHILDREN WITH DISABILITIES HAVE THE
OPPORTUNITY TO MAKE SIGNIFICANT EDUCATIONAL
PROGRESS

This Court’s decision in Board of Education of the
Hendrick Hudson Central School District v. Rowley,
458 U.S. 176 (1982), is best read as establishing that
the IDEA requires States to give eligible children
with disabilities the opportunity to make significant
educational progress in light of a child’s capabilities
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and potential. The text, structure, purpose, and histo-
ry of the IDEA all support that interpretation.

The significant educational progress standard is
ambitious, but realistic. For students who are fully
integrated into the regular classroom, that standard
generally requires school districts to offer eligible
students an opportunity to master grade-level content.
For other students, that standard requires schools to
enable eligible children to make progress that is ap-
propriate in light of their own particular needs and
capabilities. But the core requirement of significant
educational progress remains. Because the lower courts
applied the wrong legal standard, this Court should
vacate the decision below and remand the case for
further proceedings.”

A. Rowley’s Holding That Access To Education Must Be
“Meaningful” Requires An Opportunity For Children
To Make Significant Educational Progress

In Rowley, this Court addressed whether—and to
what extent—the IDEA provides children with disa-
bilities an enforceable substantive right to a FAPE.
The Court chose not to define the precise contours of
that right. 458 U.S. at 202. Nonetheless, the Court
made clear that the IDEA obligates States to provide
eligible children with substantive educational benefits
that are sufficient to make their “access” to education
“meaningful.” Id. at 192. Taken as a whole, Rowley is
most sensibly understood to require States to provide

Z This brief uses the term “significant educational progress” to
refer not only to a child’s academic progress, but also to progress
with respect to aspects of the child’s functional development (be-
havioral, physical, emotional, etc.) that are—or should be—
addressed in his IEP. See, e.g., 20 U.S.C. 1400(c)(5), 1401(26)(a)
and (34), 1414(d)(1)(A)@)(D), (IT), (VIII), and (3)(A)(v).
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children with the opportunity to make significant
educational progress, in light of each child’s unique
circumstances.

1. The plaintiff in Rowley was a girl with a hearing
impairment, Amy Rowley, whose parents wanted her
school to provide “a qualified sign-language interpret-
er in all her academic classes.” 458 U.S. at 184.
Amy’s IEP instead gave her other accommodations,
including use of an FM hearing aid and eight hours of
instruction each week from a tutor and speech thera-
pist. Ibid. Amy was an “excellent” lipreader, and she
thrived in elementary school even without the inter-
preter’s assistance. Ibid. In particular, Amy was
“remarkably well-adjusted”; she was able to “inter-
act[] and communicate[] well with her classmates; she
developed “an extraordinary rapport” with her teach-
ers; and she was “achieving educationally, academical-
ly, and socially.” Id. at 185 (citations omitted) (sum-
marizing district court findings). Most notably, Amy
“perform[ed] better than the average child in her
class” and was “advancing easily from grade to
grade.” Id. at 185, 210 (citations omitted).

Amy sued her school district under the IDEA, al-
leging that the school’s refusal to provide the sign-
language interpreter denied her a FAPE. The district
court ruled in her favor, holding that the FAPE re-
quirement imposes a substantive obligation on States
to provide each eligible child with “an opportunity to
achieve [his or her] full potential commensurate with
the opportunity provided to other children.” Rowley,
458 U.S. at 185-186 (citation omitted). The Second
Circuit affirmed that interpretation of the FAPE
standard, and Amy defended it in this Court. Ibid.;
see generally id. at 187-204 & n.26; U.S. Amicus Br. at
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12-23, Rowley, supra (No. 80-1002) (largely endorsing
district court’s analysis).

The school district’s primary argument for reversal
was that the IDEA “did not create substantive indi-
vidual rights to free appropriate public education,”
and that the FAPE requirement was merely an aspi-
rational “goal.” Pet. Br. at 28, 41, Rowley, supra (No.
80-1002). The district further argued that federal
jurisdiction in IDEA cases is limited to assessing whe-
ther a school district has complied with the IDEA’s
procedural requirements. Id. at 33, 51.

2. The Rowley Court ultimately concluded that the
school district had not violated the IDEA—and that
Amy had obtained a FAPE—because Amy was receiv-
ing “substantial specialized instruction and related
services,” “performing above average in the regular
classrooms” of her school, and “advancing easily from
grade to grade.” 458 U.S. at 202, 210 (citation omit-
ted). In doing so, however, the Court rejected both
parties’ interpretations of the FAPE requirement.

Most fundamentally, the Court rejected the school
district’s argument that the IDEA does not create any
individual, substantive right to a FAPE that is en-
forceable in court. Rowley, 458 U.S. at 200-204, 206-
207. As the Court explained, courts analyzing an
alleged FAPE violation must conduct a “twofold”
inquiry. [Id. at 206. “First,” they must determine
whether the State has “complied with the procedures”
set forth in the IDEA. Ibid. “And second,” courts
must determine whether the child’s IEP is “reasona-
bly calculated to enable the child to receive education-
al benefits.” Id. at 206-207. The Court made clear
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that the IDEA is satisfied only if both requirements—
procedural and substantive—are met. Id. at 207.?

3. As to the content of the IDEA’s substantive re-
quirement, the Rowley Court acknowledged that the
statutory text does not explicitly set forth “any sub-
stantive standard prescribing the level of education to
be accorded handicapped children.” 458 U.S. at 189.
But the Court also concluded that “[i]mplicit in the
congressional purpose of providing access to a [FAPE]
is the requirement that the education to which access
is provided be sufficient to confer some educational
benefit upon the handicapped child.” Id. at 200. The
Court therefore held that the IDEA provides a “basic
floor of opportunity” that requires States to provide
access to special education and related services “which
are individually designed to provide educational bene-
fit to the handicapped child.” Id. at 201.

The Court ultimately stated that it would not “at-
tempt today to establish any one test for determining
the [substantive] adequacy of educational benefits
conferred upon all children by the Act.” Rowley, 458
U.S. at 202. Nonetheless, the Court laid down three
important markers that shed light on the content and
application of the substantive FAPE standard.

First, the Court rejected Amy’s argument that
States must provide educational benefits sufficient to
“maximize the potential of each handicapped -child
commensurate with the opportunity provided non-

3 This Court has since repeatedly cited Rowley for the proposi-
tion that the IDEA grants an “enforceable substantive right to
public education” to eligible children with disabilities. Honig v.
Doe, 484 U.S. 305, 310 (1988); see Winkelman v. Parma City Sch.
Dist., 550 U.S. 516, 531-532 (2007); Smith v. Robinson, 468 U.S.
992, 1010 (1984).
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handicapped children.” Rowley, 458 U.S. at 200; see
1d. at 197 n.21. It explained that Congress did not
intend to achieve such “strict equality of opportunity
or services,” and it described the standard embraced
by the lower courts as “unworkable” insofar as it re-
quired “impossible measurements and comparisons”
between different children with different needs and
abilities. Id. at 198.

Second, the Court made clear that the “substantive
educational standard” embodied in the FAPE re-
quirement ensures that each eligible child’s “access”
to public education is “meaningful.” Rowley, 458 U.S.
at 192 (emphasis added); see Cedar Rapids Cmty. Sch.
Dist. v. Garret F., 526 U.S. 66, 73 (1999) (emphasizing
Rowley’s “meaningful” access requirement); Irving
Indep. Sch. Dist. v. Tatro, 468 U.S. 883, 891 (1984)
(same). The Court later elaborated on that standard,
noting that “if the child is being educated in the regu-
lar classrooms of the public school system,” the child’s
IEP “should be reasonably calculated to enable the
child to achieve passing marks and advance from
grade to grade.” Rowley, 458 U.S. at 204.

Third, the Court indicated that compliance with the
FAPE requirement as to any individual child turns on
a case-specific analysis of that child’s unique needs
and capabilities. The Court emphasized the “infinite
variations” in the capabilities of different children
with different disabilities, and it noted that “the bene-
fits obtainable by children at one end of the spectrum
will differ dramatically from those obtainable by chil-
dren at the other end.” Rowley, 458 U.S. at 202.

4. Rowley’s recognition that States must provide
“meaningful” access to education is sensibly inter-
preted to require them to give eligible children the
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opportunity to make significant educational progress.
After all, access to education is only a means to obtain-
ing the benefits of education. Access will only be
meaningful if the benefit that results from that access
is also meaningful.

In addition, standard dictionaries establish that
“meaningful” and “significant” are synonyms. When
they are used to modify a phrase such as “access to
public education,” Rowley, 458 U.S. at 192, both adjec-
tives make clear that the quality and degree of such
access must be sufficient to allow the child to make
important educational gains. Rowley’s statement that
the IDEA requires “meaningful” access to education
is thus best read as another way of saying that States
must give children the opportunity to make significant
educational progress.

That interpretation of Rowley is further supported
by the Court’s separate observation that the IEP for a
child who is educated “in the regular classrooms of the
public school system” should be “reasonably calculat-
ed to enable the child to achieve passing marks and
advance from grade to grade.” 458 U.S. at 204.> That
observation both confirms that the IDEA generally
requires significant educational progress, and pro-

* See, e.g., Merriam-Webster’s Collegiate Dictionary 769 (11th
ed. 2003) (defining “meaningful” as “significant”) (capitalization
altered); 9 The Oxford English Dictionary 522 (2d ed. 1989) (“[f]ull
of meaning” or “significant”); Random House Webster’s Una-
bridged Dictionary 1191 (2d ed. 1998) (“full of meaning, signifi-
cance, purpose, or value”); see also The New Oxford American
Dictionary 1052 (2d ed. 2005) (“having a serious, important, or
useful quality or purpose”).

> The Court emphasized that the mere fact that a child advances
from grade to grade does not necessarily establish that he has
received a FAPE. Rowley, 458 U.S. at 203 n.25.
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vides more concrete guidance on what that standard
entails for eligible students who have the capacity to
master grade-level content.

While Rowley does not provide comparable con-
crete guidance on what the IDEA requires for stu-
dents who cannot be fully integrated into the general
education classroom, it nonetheless makes clear that
significant progress is also required for those chil-
dren. Such children are subject to the same FAPE
requirement, and they are therefore also entitled to
“meaningful”—u.e., significant—eduecational progress.
The educational programs that these children receive
will of course vary based on their particular disabili-
ties and capabilities. Some children may be so far
behind grade level in certain academic areas that
significant educational progress will entail mastering
the skills that are a necessary prerequisite for grade-
level instruction. Others may have disabilities that
are so severe that significant educational progress will
entail specialized services geared toward learning
more basic skills. See pp. 26-27, infra (providing ex-
amples). In all circumstances, however, Rowley re-
quires States to implement an IEP that is reasonably
calculated to enable the child to make progress that is
significant in light of his own unique circumstances.

B. The IDEA Itself Confirms That States Must Offer El-
igible Students The Opportunity To Make Significant
Educational Progress

Even apart from Rowley, the text, structure, pur-
pose, and history of the IDEA establish that States
must give eligible children the opportunity to make
significant educational progress.

1. The core textual command of the IDEA’s FAPE
requirement is that States make available to eligible
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children a public education that is “appropriate.” 20
U.S.C. 1412(a)(1)(A) (requiring States to provide a
“free appropriate public education”) (emphasis add-
ed); see 20 U.S.C. 1401(9)(C) (defining FAPE to re-
quire “an appropriate preschool, elementary school, or
secondary school education in the State involved”).
Standard dictionaries define “appropriate” to mean
“specially suitable,” “fit,” or “proper,” Webster’s Third
New International Dictionary 106 (1993) (Webster’s
Third) (capitalization altered), or “suitable or proper
in the circumstances,” The New Oxford American
Dictionary 76 (2d ed. 2005) (New Oxford).

This Court has explained that “appropriate” is “the
classic broad and all-encompassing term that natural-
ly and traditionally includes consideration of all the
relevant factors.” Michigan v. EPA, 135 S. Ct. 2699,
2707 (2015) (citation omitted). Precisely which factors
are relevant turns on the particular statutory context
in which that term arises. See School Comm. of Bur-
lington v. Department of Educ., 471 U.S. 359, 369
(1985) (holding that what constitutes “appropriate”
relief in IDEA district court action must be deter-
mined “in light of the purpose of the [IDEA]”); see
also, e.g., Sossamon v. Texas, 563 U.S. 277, 286-287
(2011) (looking to statutory context and purpose to
determine what relief is “appropriate” under 42
U.S.C. 2000cc-2(a)); West v. Gibson, 527 U.S. 212, 217-
218 (1999) (holding that the meaning of “appropriate”
depends on statutory context). Here, the text, purpose,
and history of the IDEA establish that an eduecation is
“appropriate” when it provides the child with an op-
portunity to make significant progress in light of his
capabilities.
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2. The IDEA provisions describing the IEP devel-
opment process envision that schools will offer chil-
dren with disabilities the opportunity to make signifi-
cant progress. See 20 U.S.C. 1414(d). Section
1414(d)(1)(A)(Q)(I) first requires schools to assess “the
child’s present levels of academic achievement and
functional performance,” including “how the child’s
disability affects the child’s involvement and progress
in the general education curriculum.” See 20 U.S.C.
1414(d)(3)(A). Section 1414(d)(1)(A)(A)(II) then requires
schools to develop a clear statement of “measurable
annual goals”—“including academic and functional
goals”—in light of the child’s needs and abilities.
Those goals must be designed both (1) to “meet the
child’s needs that result from the child’s disability to
enable the child to * * * make progress in the general
education curriculum,” and (2) to “meet each of the
child’s other educational needs that result from the
child’s disability.” 20 U.S.C. 1414(d)(1)(A)({H) D).

The annual IEP goals are not merely hortatory:
Schools must both describe how they will measure
“the child’s progress toward meeting” those academic
and functional goals and establish a mechanism for
providing parents with “periodic reports on th[at]
progress.” 20 U.S.C. 1414(d)(1)(A)(I)(III). Schools
must also set forth, in detail, the way in which they
will deliver special education and related services to
ensure that the child is able to (1) “advance appropri-
ately toward attaining the annual goals,” (2) “be in-
volved in and make progress in the general education
curriculum,” (3) “participate in extracurricular and
other nonacademic activities,” and (4) “be educated
and participate with other children with disabilities
and nondisabled children” in the activities described
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in the IEP. 20 U.S.C. 1414(d)(1)(A)({1)(IV). And when
a child exhibits a “lack of expected progress toward
the annual goals and in the general curriculum,”
the IDEA requires schools to revise the IEP “as ap-
propriate” to address the deficiency. 20 U.S.C.
1414(d)(4)(A)(i).

Section 1414(d)’s IEP provisions provide clear in-
sight into what level of education Congress has
deemed “appropriate” for purposes of the FAPE re-
quirement. See 20 U.S.C. 1401(9)(D) (requiring a
FAPE to be “provided in conformity with the [IEP]
required under [Slection 1414(d)”). Congress would
not have established procedures that are so elaborate
and robust unless it intended to guarantee eligible
children an opportunity to make significant education-
al progress in light of their respective capabilities.

3. Congress’s stated purposes also support a sig-
nificant educational progress standard. See Forest
Grove Sch. Dist. v. T. A., 557 U.S. 230, 239-245 (2009)
(emphasizing that IDEA must be interpreted in light
of its “remedial purpose”); see also Burlington, 471
U.S. at 369 (looking to IDEA’s “purpose” in determin-
ing what constitutes “appropriate” IDEA relief).

Congress expressly stated that the IDEA’s “pur-
poses” include “ensur[ing] the effectiveness off] ef-
forts to educate children with disabilities” and provid-
ing such children with a FAPE that will “meet their
unique needs and prepare them for further education,
employment, and independent living.” 20 U.S.C.
1400(d)(1)(A) and (4). It further explained that the
IDEA is targeted to “[i]mproving educational results
for children with disabilities” and thereby helping to
“ensur[e] equality of opportunity, full participation,
independent living, and economic self-sufficiency” for



20

such individuals. 20 U.S.C. 1400(¢)(1); see 20 U.S.C.
1412(a)(2) (requiring State goals to include “providing
full educational opportunity to all children with disa-
bilities”). Congress also emphasized the importance
of setting “high expectations”—and avoiding “low
expectations”—for children with disabilities. 20
U.S.C. 1400(¢c)(4) and (5)(A).

Those purposes—all codified in the statutory
text—reflect Congress’s goal of ensuring that eligible
children with disabilities have the opportunity to make
significant educational progress at school. Without
such progress, those children would be unable to at-
tain further education, employment, or economic self-
sufficiency. And denying them the chance to make
such progress would undermine the goal of equal
opportunity and ratify the “low expectations” that
Congress unambiguously rejected. 20 U.S.C. 1400(c)(4).

4. Interpreting the IDEA to require an opportuni-
ty for significant educational progress is also con-
sistent with Congress’s repeated engagement with the
IDEA over the past two decades. In 1982, the Rowley
Court held that States must provide eligible children
with “meaningful” access to education. 458 U.S. at
192. In 1997 and 2004, Congress twice enacted major
legislation reauthorizing and modifying the IDEA in
ways that reflect Congress’s overarching desire to
expand the educational rights of children with disabili-
ties. See Individuals with Disabilities Education Im-
provement Act of 2004 (2004 IDEA Amendments),
Pub. L. No. 108-446, 118 Stat. 2647; Individuals with
Disabilities Education Act Amendments of 1997 (1997
IDEA Amendments), Pub. L. No. 105-17, 111 Stat. 37;
see generally Pet. Br. 6-8.
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Among other changes, the 1997 and 2004 IDEA
Amendments established many of the findings, pur-
poses, and IEP requirements discussed at length
above.® By those changes, Congress sought “to place
greater emphasis on improving student performance
and ensuring that children with disabilities receive a
quality public education.” Forest Grove, 557 U.S. at
239. (quoting S. Rep. No. 17, 105th Cong., 1st Sess. 3
(1997)); see S. Rep. No. 185, 108th Cong., 1st Sess. 1-2
(2003) (2003 Senate Report) (noting that purpose of
amendments was to “strengthen implementation” of
the IDEA, “shift the IDEA from a compliance-driven
model to a performance-driven model,” and generally
“Improv[e] the quality of education for children with
disabilities”). As Congress itself indicated in both
1997 and 2004, its overriding goal was to replace “low
expectations” with “high expectations.””

In addition, Congress has also aligned the IDEA
with the substantial reform and accountability
measures adopted in the Elementary and Secondary
Education Act of 1965 (ESEA), 20 U.S.C. 6301 et seq.,
as amended by the No Child Left Behind Act of 2001
(NCLB), Pub. L. No. 107-110, 15 Stat. 1425, and the
Every Student Succeeds Act (2015) (ESSA), Pub. L.
No. 114-95, 129 Stat. 1802. Congress amended the

6 See 2004 IDEA Amendments, §§ 601(c)(5)(A) and (d)(1)(A),
614(d)(1)(A)E)T) and (I1I), 118 Stat. 2649, 2651, 2708 (revising what
is now 20 U.S.C. 1400(c)(5)(A) and (d)(1)(A), 1414(d)(1)(A)E)(II) and
(II1)); 1997 IDEA Amendments, §§ 601(c)(1), (d)(1)(A) and (4),
614(d)(1)(A) and (4), 111 Stat. 38, 42, 83, 87 (revising what is now 20
U.S.C. 1400(c)(1), (d)(1)(A), and (4)(A), 1414(d)(1)(A) and (4)(A)); see
generally pp. 18-20, supra.

" 2004 IDEA Amendments, § 601(c)(4) and (5)(A), 118 Stat. 2649;
1997 IDEA Amendments § 601(c)(4) and (5)(A), 111 Stat. 39.
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IDEA—in 2004 and again in 2015—to establish “goals
for the performance of children with disabilities” that
“are the same as the State’s long-term goals
and measurements of interim progress for children
with disabilities” under the ESEA. 20 U.S.C.
1412(a)(15)(A)({i); see 20 U.S.C. 1412(a)(15)(B) (re-
quiring States to “establish[] performance indicators”
to assess such progress).

Congress’s decision to link the IDEA to the ESEA
is significant because the ESEA requires States to
adopt “challenging academic content standards and
aligned academic achievement standards” for all stu-
dents in public schools—including children with dis-
abilities. 20 U.S.C. 6311(b)(1); see 34 C.F.R. 200.1(a)-
(c); see also 20 U.S.C. 6311(b)(1)(D)@) (requiring those
standards to be “aligned with the entrance require-
ments” for State’s public colleges and universities).
Separate standards can apply to children classified as
having the most significant cognitive disabilities under
certain circumstances, but only insofar as they “re-
flect professional judgment as to the highest possible
standards achievable” by those children. 20 U.S.C.
6311(b)(1)(E)()(I11); 34 C.F.R. 200.1(d).

The ESEA also requires States to carry out regu-
lar assessments measuring student progress under
the applicable standards, and to establish “ambitious
* %% Jong-term goals” for “improved * * * academic
achievement” and high-school graduation rates. 20
U.S.C. 6311(b)(2) and (¢)(4)(A). By linking the IDEA
to the ESEA’s accountability measures, Congress
established a “unified system of accountability” to
promote its purpose of “ensur[ing] that all children”—
“including children with disabilities”—“are held to
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high academic achievement standards.” 2003 Senate
Report 17-18.

Congress’s repeated amendments to the IDEA in
recent decades shed light on what counts as an “ap-
propriate” education for purposes of the FAPE re-
quirement. See West, 527 U.S. at 217-218 (holding
that meaning of “appropriate” in 42 U.S.C. 2000e-
16(b) is not “fr[o]ze[n]” in time and is properly in-
formed by subsequent statutory amendments). At
every step, Congress has reaffirmed and deepened its
commitment to enhancing the substantive educational
benefits available to children with disabilities. The
IDEA’s historical evolution thus confirms that an
“appropriate” education is one that is reasonably
calculated to allow a child with a disability to make
significant educational progress.

5. Finally, requiring significant educational pro-
gress also comports with the Department of Educa-
tion regulations implementing the IDEA. See Row-
ley, 458 U.S. at 186 n.8 (indicating that IDEA regula-
tions are relevant source of “guidance” with respect to
the FAPE requirement). Because the Department of
Eduecation is charged with enforcing the IDEA, its
regulations are entitled to deference under Chevron
US.A. Inc. v. NRDC, 467 U.S. 837 (1984). See 20
U.S.C. 1406 (authorizing such regulations).

As noted above, the IDEA defines FAPE to include
“special education,” which includes “specially de-
signed instruction * * * to meet the unique needs of
a child with a disability.” 20 U.S.C. 1401(29) (empha-
sis added). The Department of Education regulations
define “specially designed instruction” to mean
“adapting, as appropriate to the needs of an eligible
child * * * | the content, methodology, or delivery of
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instruction” so as “(i) [t]o address the unique needs of
the child that result from the child’s disability,” and
“(ii) [t]o ensure access of the child to the general cur-
riculum, so that the child can meet the educational
standards within the jurisdiction of the public agency
that apply to all children.” 34 C.F.R. 300.39(b)(3)
(emphasis added).

Consistent with that regulation, the Department of
Education has explained that it expects IEP goals to
be “aligned with grade-level [academic] content stand-
ards for all children with disabilities.” U.S. Dep’t of
Educ., Dear Colleague Letter 1 (Nov. 16, 2015), https://
www2.ed.gov/policy/speced/guid/idea/memosdcltrs/gui
dance-on-fape-11-17-2015.pdf. At the same time, the
Department has emphasized that such alignment does
not replace the individualized decisionmaking re-
quired in the IEP process. Id. at 4. A school must
therefore determine—on an “individualized” basis—
how much progress toward grade-level standards a
particular child can reasonably be expected to make
each year, considering (among other factors) (1) the
impact of the child’s “specific disability,” (2) the “spe-
cial education instruction that has been provided to
the child,” (3) the child’s “previous rate of academic
growth,” and (4) “whether the child is on track to
achieve grade-level proficiency within the year.” Ibud.

Ultimately, the Department has declared that “an
IEP team should determine annual goals that are
ambitious but achievable.” Dear Colleague Letter 5
(emphasis added). That interpretation of the FAPE
requirement tracks Congress’s intent and supports
the significant educational progress standard.
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C. A Significant Educational Progress Standard Is
Workable And Respects The Reasonable Judgment Of
Schools And Hearing Officers

The IDEA’s significant educational progress
standard is readily administrable, and it pays due
regard to the judgments of educational experts.

1. Requiring States to provide children with an op-
portunity to make significant educational progress
does not impose a rigid, one-size-fits-all test that un-
duly restrains the discretion of educators. On the
contrary, the standard is flexible and individualized,
and it promotes the sort of commonsense educational
judgments that schools and teachers generally
make—with respect to all of their students—every
day.

As explained above, the IDEA’s robust procedural
provisions require schools designing an IEP to meet
with the child’s parents, consider the child’s unique
needs and capabilities, determine what special educa-
tion and related services will help the child learn,
develop appropriate goals, and measure progress. See
pp. 4, 18-19, supra. The significant educational pro-
gress standard protects children with disabilities by
ensuring that the IEP development process is not an
empty formality, but rather produces an educational
plan that will actually advance Congress’s goal of
meaningfully enhancing the lives and opportunities of
such children.

Schools must ultimately ensure that each child’s
IEP is tailored to his needs and reasonably calculated
to provide him with an opportunity to make significant
progress. The degree of progress that is required in
each instance must reflect both (1) a fair assessment
of the child’s capabilities and potential, and (2) the
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IDEA’s overarching goals of preparing children with
disabilities for “further education, employment, and
independent living.” 20 U.S.C. 1400(d)(1)(A).

Notably, the significant educational progress
standard does not require States to “maximize each
child’s potential” or “achieve strict equality of oppor-
tunity or services.” Rowley, 458 U.S. at 198 (rejecting
these goals). But it does promote “high expectations”
for children with disabilities—and it avoids “low ex-
pectations”—just as Congress intended. 20 U.S.C.
1400(c)(4) and (5)(A).

2. The straightforward and commonsense ap-
proach described above will undoubtedly result in
different IEPs for different children with different
capabilities. See Rowley, 458 U.S. at 202 (noting “in-
finite variations” in the educational benefits obtaina-
ble by such children). For example, a child with im-
paired vision may require special instruction in
Braille, along with appropriately modified classroom
materials, in order for her to be educated in the
general education classroom and participate fully in
the general education curriculum. See 20 U.S.C.
1414(d)(3)(B)(iii). For that child, significant educa-
tional progress might mean that she is able to attain
the same degree of learning and academic achieve-
ment that is typical of her non-disabled classmates,
such that she will “achieve passing marks,” “advance
from grade to grade,” and eventually be in a position
to pursue higher education. Rowley, 458 U.S. at 204.

Significant educational progress could mean some-
thing different, however, for a child whose learning
disability leads him to read at four grade levels below
his class peers. In that circumstance, the IEP team
might reasonably conclude that an appropriate goal is
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to close the reading gap by two levels through special-
ized reading instruection, while permitting the child to
access some curricular content through a combination
of audio text books and other electronic resources.
Dear Colleague Letter 4-5 (offering similar example).
That child could thereby receive a FAPE, even if the
significant progress that he makes in reading still
leaves him two levels behind his classmates at the end
of the year.

Finally, a child with significant cognitive and other
disabilities may need to receive much of his instruc-
tion outside of the general education classroom. De-
pending on the circumstances, significant progress for
that student might encompass mastery of basic life
skills—such as self-care, socialization, basic reading,
and functional math (for example, counting money and
telling time)—that could eventually enable the child to
work and live independently.

In each of those cases, the hypothesized IEP re-
flects a reasonable determination—made by educators
—of the degree of progress that the particular child
can make in light of his particular disability and capa-
bility. In each case, that progress helps the child to
master knowledge and develop essential skills, there-
by advancing the underlying purposes of the IDEA.
See 20 U.S.C. 1400(d)(1)(A) (noting Congress’s goals
of meeting “unique needs” of eligible children and
preparing them for “further education, employment,
and independent living”).

3. The IDEA ensures that schools have the prima-
ry responsibility for consulting with parents and de-
termining the degree of “ambitious but achievable”
progress that is appropriate for each child with a
disability. Dear Colleague Letter 5; see generally
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pp. 3-4, 18-19, supra. In most cases, schools and par-
ents will reach consensus on an IEP that is reasonably
calculated to help the child learn and succeed. When
schools and parents disagree, State hearing officers
can adjudicate disputes and ensure that the IEP in
fact provides the child with the opportunity to make
significant progress. See pp. 4-5, supra.

In the relatively small number of IDEA cases that
result in litigation, courts must grant “due weight” to
the child-specific determinations made by hearing
officers, Rowley, 458 U.S. at 206, and they should also
respectfully consider the on-the-ground judgments of
teachers and school administrators, see generally 20
U.S.C. 1414(d)(1)(B). The purpose of judicial review is
not to have courts “impos[e] their view of preferable
educational methods upon the States.” Rowley, 458
U.S. at 207. Rather, its purpose is to ensure that the
State decisionmakers have exercised reasonable edu-
cational judgment in concluding that a particular IEP
will enable significant educational progress for the
particular child at issue. Both the substantive FAPE
standard and the standard of review respect the ex-
pertise of State educational officials, while also pro-
tecting the educational rights of children with disabili-
ties.

D. The Tenth Circuit’s “Merely * * * More Than De
Minimis” Standard Is Erroneous

For the reasons explained above, the IDEA’s
FAPE requirement obligates States to give children
with disabilities the opportunity to make significant
educational progress. But even if the Court disagrees
with that articulation of the substantive standard, one
thing should be clear: The Tenth Circuit’s “merely
* % % more than de minimis” rule is wrong. Pet.
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App. 16a (citations and internal quotation marks omit-
ted). That standard is not consistent with the IDEA’s
text or purpose, and it harms children with disabilities
by saddling them with low expectations in their most
formative years. Whatever else the Court says about
FAPE, it should hold that barely-more-than-trivial
progress is not sufficient.

1. a. The Tenth Circuit’s standard does not square
with the IDEA’s requirement that the education
provided be “appropriate.” 20 U.S.C. 1401(9)(O),
1412(a)(1)(A). As noted above, the ordinary meaning
of “appropriate” is “specially suitable,” “fit,” or “prop-
er,” Webster’s Third 106 (capitalization altered),
or “suitable or proper in the circumstances,” New
Oxford 6.

The “merely * * * more than de minimis” test is
incompatible with that ordinary meaning. No parent
or educator in America would say that a child has
received an “appropriate” or a “specially suitable” or
“proper” education “in the circumstances” when all
the child has received are benefits that are barely
more than trivial. That is especially true when a child
is capable of achieving much more.®

8 Respondent is wrong to argue (Supp. Br. in Opp. 10) that giv-
ing any substantive content to the word “appropriate” violates
Rowley. To be sure, Rowley rejected the argument that the term
“appropriate” is a “term of art which concisely expresses” the
“potential-maximizing” interpretation embraced by the lower
courts in that case. 458 U.S. at 197 n.21. But the Court expressly
recognized that “appropriate” has both substantive and procedural
components. Ibid. (“Congress used the word [“appropriate”] as
much to describe the settings in which handicapped children
should be educated as to prescribe the substantive content or
supportive services of their education.”) (emphasis added); see
generally id. at 206-207 (requiring “twofold” substantive/
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b. Three examples illustrate how the Tenth Cir-
cuit’s “merely * * * more than de minimis” test
violates the textual requirement that States provide
an “appropriate” education.

First, consider a fourth-grader with cognitive disa-
bilities who receives specialized educational pro-
gramming for the first two months of the school year,
during which she makes excellent progress. The
school then cuts off the specialized services entirely,
and she makes no additional progress for the remain-
der of the year. That child will undoubtedly have
received some degree of more-than-trivial educational
benefit during the short time she received specialized
services. Under the Tenth Circuit’s “merely * * *
more than de minimis” test, that benefit would pre-
sumably satisfy the FAPE requirement. But no rea-
sonable person would say that she received an “ap-
propriate” education in any real sense of that word.
20 U.S.C. 1412(a)(1)(A).

Next imagine a middle-schooler whose autism re-
sults in both (1) a deficiency in his ability to read at
grade level, and (2) a near-total inability to communi-
cate with his peers in a school setting. For years, the
school provides the child with specialized instruction
to address the reading deficiency, but it does absolute-
ly nothing to help the child improve his communica-
tion skills. The Tenth Circuit’s standard would appear
to be satisfied if the child makes any non-trivial im-
provement in reading—even though the school has
ignored his communication problems and left him

procedural FAPE inquiry). And the Court nowhere stated or
implied that courts should ignore the term “appropriate” when
conducting the FAPE inquiry in future cases.
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entirely unprepared to succeed in high school and
beyond.

Finally, consider a child who has a hearing impair-
ment and requires assistive technology (such as an
amplification device) in order to understand her teach-
ers’ instruction. See 20 U.S.C. 1401(1), 1414(d)(3)(B)(iv)
and (v). If the child successfully employs the device in
her social studies class—but her teachers refuse to
use it in her math, reading, and science classes—the
child may well make progress on her IEP goals in
social studies, even while attaining no educational
benefit whatsoever in any other subject.

In that circumstance, it would be absurd to de-
scribe the child’s overall education as being “appro-
priate” for that child. Yet, under the “merely * * *
more than de minimis” test, the child would nonethe-
less have received a FAPE. Notably, respondent does
not deny that the Tenth Circuit would consider the
FAPE requirement to be satisfied in these circum-
stances. See Supp. Br. in Opp. 10-11 (discussing this
hypothetical). That concession lays bare the entirely
illusory substantive protection offered by the Tenth
Circuit’s approach.

2. The IDEA’s structure also undermines the
“merely * * * more than de minimis” standard. As
discussed in detail above, the IDEA makes clear that
the IEP must be carefully tailored to the particular
needs and abilities of each child, see 20 U.S.C.
1414(d)(1)(A)(i)(I), and it requires a clear statement of
“measurable annual goals” in light of those needs and
abilities, 20 U.S.C. 1414(d)(1)(A)(A))(IT). Section 1414(d)
also requires special education and related services
to enable each child “to advance appropriately to-
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ward attaining th[os]e annual goals.” 20 U.S.C.
1414(d)(1)(A)([@)(IV); see pp. 18-19, supra.

Section 1414(d)’s description of the IEP require-
ments cannot be reconciled with the Tenth Circuit’s
approach. Congress would not have instructed States
to develop each child’s IEP with such a clear focus on
promoting measureable annual progress—gauged in
light of the particular needs and capabilities of each
child—if all it wanted to require was that States pro-
vide some degree of educational benefit that is barely
more than trivial.

3. Nor is the Tenth Circuit’s standard consistent
with Congress’s purposes. As stated in the IDEA
itself, those purposes include (1) “ensur[ing] the effec-
tiveness” of education for children with disabilities;
(2) “[ilmproving educational results for [such] chil-
dren”; (3) promoting “equality of opportunity, full
participation,” and “economic self-sufficiency”; and
(4) meeting the “unique needs” of children with disa-
bilities and “prepar[ing] them for further education,
employment, and independent living.” 20 U.S.C.
1400(c)(1), (d)(1)(A), and (4). Congress also empha-
sized the need to set “high expectations”—and avoid
“low expectations”—for children with disabilities. 20
U.S.C. 1400(c)(4) and (5)(A).

Those statements of congressional intent are not
consistent with the Tenth Circuit’s minimalist inter-
pretation of the FAPE requirement. Indeed, if school
districts provide benefits that are barely more than de
manimis, it would be nearly impossible to accomplish
Congress’s stated goals. No reasonable school district
sets out to provide educational benefits to its non-
disabled children that are barely more than trivial.
Providing children with disabilities such limited bene-
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fits would therefore deprive them of any semblance of
“equality of opportunity.” 20 U.S.C. 1400(c)(1). And if
the school provides benefits that are just above de
minimis, it is hard to imagine that disabled children
will be prepared for “further education, employment,
and independent living” or “economic self-sufficiency.”
20 U.S.C. 1400(d)(1)(A). Rather than promote “high
expectations,” the Tenth Circuit’s standard expressly
lowers expectations. 20 U.S.C. 1400(c)(5).

4. Neither the Tenth Circuit nor respondent have
offered a persuasive explanation of how the “merely
* % % more than de minimis” rule comports with the
IDEA’s text, structure, or history. The court of ap-
peals appeared to believe that this standard is com-
pelled by Rowley, and respondent relied heavily on
Rowley in defending that rule at the certiorari stage.
Both are mistaken: Rowley offers no support for the
Tenth Circuit’s standard, and in fact the decision
affirmatively undermines that court’s approach.

a. Respondent and the Tenth Circuit emphasize
Rowley’s statement that the IDEA requires States to
provide children with “some educational benefit,” 458
U.S. 200 (emphasis added), and they appear to con-
clude that the Court’s use of the word “some” means
that anything more than nothing (or its legal equiva-
lent of de minimais) is sufficient. That is not a reason-
able interpretation of what the Rowley Court meant.

Most importantly, the Court was explicit that
States must provide children with disabilities “access”
to education that is “meaningful.” Rowley, 458 U.S. at
192. As explained above, such access is “meaningful”
only if it gives children the opportunity to obtain
benefits—or to make progress—that is meaningful.
See pp. 14-16, supra.
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The Court also expressly stated that when a child
“is being educated in the regular classrooms of the
public educational system,” the child’s IEP must be
calculated to “emable the child to achieve passing
marks and advance from grade to grade.” Rowley,
458 U.S. 204 (emphasis added). The Court’s explana-
tion of how the FAPE requirement would apply in
that circumstance makes clear that providing an edu-
cational benefit that is “merely * * * more than de
manimis” does not suffice.

Respondent suggests that Rowley’s “meaningful”
access requirement embraces no substantive standard
at all, and merely requires compliance with the
IDEA’s procedural provisions. Supp. Br. in Opp. 8
(“Together, the IDEA’s procedural requirements
ensure that a child’s ‘access to public education’ is
‘meaningful.’”) (quoting Rowley, 458 U.S. at 192). But
that contradicts the very sentence in which the “mean-
ingful” access requirement appears. 458 U.S. at 192.
In that sentence, the Court expressly referred to the
“meaningful” access requirement as a “substantive
educational standard.” Ibid. (emphasis added). Re-
spondent’s interpretation of Rowley makes sense only
if the language of that decision is ignored.

b. The Tenth Circuit’s test also cannot be recon-
ciled with Rowley’s emphasis on the “dramatically”
different capabilities of different children with differ-
ent disabilities. 458 U.S. at 202. Rowley cited those
different capabilities in explaining why it was declin-
ing “to establish any one test for determining the
adequacy of educational benefits conferred upon all
children covered by the Act.” Ibid. The Tenth Cir-
cuit’s test focuses only on whether the child has at-
tained some degree of non-trivial benefit, and it does
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not require any consideration of how that benefit
compares to the child’s capabilities and potential. In
doing so, the test departs from the child-specific anal-
ysis envisioned by Rowley.

Curiously, respondent agrees (Supp. Br. in Opp.
11) that “[a]ln IEP’s substantive adequacy” must “al-
ways [be] gauged in relation to indwidualized goals
based on an individualized assessment of a student’s
needs.” But respondent fails to explain how a “merely
* %% more than de minimis” standard is actually
consistent with that individualized approach. By its
terms, the Tenth Circuit’s test requires a binary in-
quiry into whether the child has been offered anything
more than the legal equivalent of nothing. If so, then
the FAPE requirement is automatically satisfied—
regardless of whether the child is capable of achieving
a lot more, a little more, or something in between.
That sort of lowest-common-denominator, one-size-
fits-all approach is not what Congress intended when
it guaranteed eligible children the right to an “appro-
priate” education.

5. This Court’s interpretation of the FAPE re-
quirement will have practical, everyday consequences
for the approximately 6.7 million children with disabil-
ities who are covered by the IDEA.’ The FAPE re-
quirement is the statutory mandate “most fundamen-
tal” to the IDEA. Winkelman v. Parma City Sch.
Dast., 550 U.S. 516, 530 (2007). If school districts are
told that the IDEA only requires them to provide
eligible children with educational benefits that are

% U.S. Dep’t of Educ., 88th Annual Report to Congress on the
Implementation of the Individuals with Disabilities Education
Act, 2016 250, http:/www2.ed.gov/about/reports/annual/osep/2016/
parts-b-c¢/index.html#download.
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“merely * * * more than de minimis”—i.e., if they are
told that it is perfectly fine to aim low—they are less
likely to offer the same educational opportunities than
if they are told that they must give such children a
chance to make significant progress.

As a practical matter, the legal standard will thus
shape the conduct and choices of educators and par-
ents when developing IEPs for children with disabili-
ties. It will also guide hearing officers and courts
adjudicating disputes between parents and schools,
because the “[t]he adequacy of the [child’s] education-
al program is” typically the “central issue” in IDEA
litigation. Winkelman, 550 U.S. at 532; see 20 U.S.C.
1415(£)(3)(E).

The central role played by the FAPE requirement
in the IDEA’s scheme makes it especially important
for this Court to reject the Tenth Circuit’s “merely
* %% more than de minimis” standard. That stand-
ard is—on its face—antithetical to Congress’s goal of
raising expectations for such children. For the rea-
sons set forth above, the best way to vindicate the
IDEA'’s text and purpose is to require schools to pro-
vide eligible children with an opportunity to make
significant educational progress.
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CONCLUSION

The court of appeals’ decision should be vacated and
the case should be remanded for assessment under the
correct standard.
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APPENDIX

1. 20 U.S.C. 1400 provides:
Short title; findings; purposes
(a) Short title

This chapter may be cited as the “Individuals with
Disabilities Education Act”.

(b) Omitted
(¢) Findings
Congress finds the following:

(1) Disability is a natural part of the human ex-
perience and in no way diminishes the right of indi-
viduals to participate in or contribute to society.
Improving educational results for children with dis-
abilities is an essential element of our national pol-
icy of ensuring equality of opportunity, full partici-
pation, independent living, and economic self-
sufficiency for individuals with disabilities.

(2) Before the date of enactment of the Educa-
tion for All Handicapped Children Act of 1975 (Pub-
lic Law 94-142), the educational needs of millions of
children with disabilities were not being fully met
because—

(A) the children did not receive appropriate
educational services;

(B) the children were excluded entirely
from the public school system and from being ed-
ucated with their peers;

(1a)
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(C) undiagnosed disabilities prevented the
children from having a successful educational
experience; or

(D) a lack of adequate resources within the
public school system forced families to find ser-
vices outside the public school system.

(3) Since the enactment and implementation of
the Education for All Handicapped Children Act of
1975, this chapter has been successful in ensuring
children with disabilities and the families of such
children access to a free appropriate public educa-
tion and in improving educational results for chil-
dren with disabilities.

(4) However, the implementation of this chap-
ter has been impeded by low expectations, and an
insufficient focus on applying replicable research on
proven methods of teaching and learning for chil-
dren with disabilities.

(5) Almost 30 years of research and experience
has demonstrated that the education of children
with disabilities can be made more effective by—

(A) having high expectations for such chil-
dren and ensuring their access to the general
education curriculum in the regular classroom, to
the maximum extent possible, in order to—

(i) meet developmental goals and, to the
maximum extent possible, the challenging ex-
pectations that have been established for all
children; and
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(ii) be prepared to lead productive and
independent adult lives, to the maximum ex-
tent possible;

(B) strengthening the role and responsibil-
ity of parents and ensuring that families of such
children have meaningful opportunities to parti-
cipate in the education of their children at school
and at home;

(C) coordinating this chapter with other lo-
cal, educational service agency, State, and Fed-
eral school improvement efforts, including im-
provement efforts under the Elementary and
Secondary Education Act of 1965 [20 U.S.C. 6301
et seq.], in order to ensure that such children
benefit from such efforts and that special educa-
tion can become a service for such children ra-
ther than a place where such children are sent;

(D) providing appropriate special education
and related services, and aids and supports in
the regular classroom, to such children, whenev-
er appropriate;

(E) supporting high-quality, intensive pre-
service preparation and professional develop-
ment for all personnel who work with children
with disabilities in order to ensure that such
personnel have the skills and knowledge neces-
sary to improve the academic achievement and
functional performance of children with disabili-
ties, including the use of scientifically based in-
structional practices, to the maximum extent
possible;
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(F) providing incentives for whole-school
approaches, scientifically based early reading
programs, positive behavioral interventions and
supports, and early intervening services to re-
duce the need to label children as disabled in or-
der to address the learning and behavioral needs
of such children;

(G) focusing resources on teaching and learn-
ing while reducing paperwork and requirements
that do not assist in improving educational re-
sults; and

(H) supporting the development and use of
technology, including assistive technology devic-
es and assistive technology services, to maximize
accessibility for children with disabilities.

(6) While States, local educational agencies, and
educational service agencies are primarily respon-
sible for providing an eduecation for all children with
disabilities, it is in the national interest that the
Federal Government have a supporting role in as-
sisting State and local efforts to educate children
with disabilities in order to improve results for such
children and to ensure equal protection of the law.

(7) A more equitable allocation of resources is
essential for the Federal Government to meet its
responsibility to provide an equal educational op-
portunity for all individuals.

(8) Parents and schools should be given ex-
panded opportunities to resolve their disagree-
ments in positive and constructive ways.

(9) Teachers, schools, local educational agen-
cies, and States should be relieved of irrelevant and
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unnecessary paperwork burdens that do not lead to
improved educational outcomes.

(10)(A) The Federal Government must be re-
sponsive to the growing needs of an increasingly
diverse society.

(B) America’s ethnic profile is rapidly changing.
In 2000, 1 of every 3 persons in the United States
was a member of a minority group or was limited
English proficient.

(C) Minority children comprise an increasing
percentage of public school students.

(D) With such changing demographics, recruit-
ment efforts for special education personnel should
focus on increasing the participation of minorities in
the teaching profession in order to provide appro-
priate role models with sufficient knowledge to ad-
dress the special education needs of these students.

(11)(A) The limited English proficient population
is the fastest growing in our Nation, and the growth
is oceurring in many parts of our Nation.

(B) Studies have documented apparent discrep-
ancies in the levels of referral and placement of
limited English proficient children in special educa-
tion.

(C) Such discrepancies pose a special challenge
for special education in the referral of, assessment
of, and provision of services for, our Nation’s stu-
dents from non-English language backgrounds.

(12)(A) Greater efforts are needed to prevent the
intensification of problems connected with misla-
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beling and high dropout rates among minority chil-
dren with disabilities.

(B) More minority children continue to be served
in special education than would be expected from
the percentage of minority students in the general
school population.

(C) African-American children are identified as
having intellectual disabilities and emotional dis-
turbance at rates greater than their White counter-
parts.

(D) In the 1998-1999 school year, African-
American children represented just 14.8 percent of
the population aged 6 through 21, but comprised
20.2 percent of all children with disabilities.

(E) Studies have found that schools with pre-
dominately White students and teachers have placed
disproportionately high numbers of their minority
students into special education.

(13)(A) As the number of minority students in
special education increases, the number of minority
teachers and related services personnel produced in
colleges and universities continues to decrease.

(B) The opportunity for full participation by mi-
nority individuals, minority organizations, and His-
torically Black Colleges and Universities in awards
for grants and contracts, boards of organizations
receiving assistance under this chapter, peer review
panels, and training of professionals in the area of
special education is essential to obtain greater suc-
cess in the education of minority children with disa-
bilities.
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(14) As the graduation rates for children with
disabilities continue to climb, providing effective
transition services to promote successful post-school
employment or education is an important measure
of accountability for children with disabilities.

(d) Purposes
The purposes of this chapter are—

(1)(A) to ensure that all children with disabili-
ties have available to them a free appropriate public
education that emphasizes special education and re-
lated services designed to meet their unique needs and
prepare them for further education, employment, and
independent living;

(B) to ensure that the rights of children with dis-
abilities and parents of such children are protected;
and

(C) to assist States, localities, educational service
agencies, and Federal agencies to provide for the ed-
ucation of all children with disabilities;

(2) to assist States in the implementation of a
statewide, comprehensive, coordinated, multidiscipli-
nary, interagency system of early intervention servic-
es for infants and toddlers with disabilities and their
families;

(3) to ensure that educators and parents have the
necessary tools to improve educational results for chil-
dren with disabilities by supporting system improve-
ment activities; coordinated research and personnel
preparation; coordinated technical assistance, dissem-
ination, and support; and technology development and
media services; and
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(4) to assess, and ensure the effectiveness of, ef-
forts to educate children with disabilities.

20 U.S.C. 1401 provides in pertinent part:

Definitions

Except as otherwise provided, in this chapter:

3)

& & & & *

Child with a disability
(A) In general

The term “child with a disability” means a
child—

(i) with intellectual disabilities, hearing im-
pairments (including deafness), speech or lan-
guage impairments, visual impairments (includ-
ing blindness), serious emotional disturbance (re-
ferred to in this chapter as “emotional distur-
bance”), orthopedic impairments, autism, trau-
matic brain injury, other health impairments, or
specific learning disabilities; and

(ii) who, by reason thereof, needs special
education and related services.

(B) Child aged 3 through 9

The term “child with a disability” for a child aged
3 through 9 (or any subset of that age range, in-
cluding ages 3 through 5), may, at the discretion of
the State and the local educational agency, include a
child—
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(i) experiencing developmental delays, as
defined by the State and as measured by appro-
priate diagnostic instruments and procedures, in
1 or more of the following areas: physical devel-
opment; cognitive development; communication
development; social or emotional development;
or adaptive development; and

(ii) who, by reason thereof, needs special
education and related services.

& & & & *

(9) Free appropriate public education

The term “free appropriate public education” means
special education and related services that—

(A) have been provided at public expense, under
public supervision and direction, and without charge;

(B) meet the standards of the State educational
agency;

(C) include an appropriate preschool, elemen-
tary school, or secondary school education in the
State involved; and

(D) are provided in conformity with the individ-
ualized education program required under section
1414(d) of this title.

& & & & %

(29) Special education

The term “special education” means specially de-
signed instruction, at no cost to parents, to meet the
unique needs of a child with a disability, including—
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(A) instruction conducted in the classroom, in
the home, in hospitals and institutions, and in other
settings; and

(B) instruction in physical education.

3. 20 U.S.C. 1406 provides:
Requirements for prescribing regulations
(a) In general

In carrying out the provisions of this chapter, the
Secretary shall issue regulations under this chapter
only to the extent that such regulations are necessary
to ensure that there is compliance with the specific
requirements of this chapter.

(b) Protections provided to children

The Secretary may not implement, or publish in
final form, any regulation prescribed pursuant to this
chapter that—

(1) violates or contradicts any provision of this
chapter; or

(2) procedurally or substantively lessens the pro-
tections provided to children with disabilities under
this chapter, as embodied in regulations in effect on
July 20, 1983 (particularly as such protections re-
lated to parental consent to initial evaluation or ini-
tial placement in special education, least restrictive
environment, related services, timelines, attendance
of evaluation personnel at individualized education
program meetings, or qualifications of personnel),
except to the extent that such regulation reflects
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the clear and unequivocal intent of Congress in leg-
islation.

(¢c) Public comment period

The Secretary shall provide a public comment pe-
riod of not less than 75 days on any regulation pro-
posed under subchapter 11 or subchapter III on which
an opportunity for public comment is otherwise re-
quired by law.

(d) Policy letters and statements

The Secretary may not issue policy letters or other
statements (including letters or statements regarding
issues of national significance) that—

(1) violate or contradict any provision of this
chapter; or

(2) establish a rule that is required for compli-
ance with, and eligibility under, this chapter without
following the requirements of section 553 of title 5.

(e) Explanation and assurances

Any written response by the Secretary under sub-
section (d) regarding a policy, question, or interpreta-
tion under subchapter II shall include an explanation
in the written response that—

(1) such response is provided as informal
guidance and is not legally binding;

(2) when required, such response is issued in
compliance with the requirements of section 553 of
title 5; and

(3) such response represents the interpretation
by the Department of Education of the applicable
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statutory or regulatory requirements in the context
of the specific facts presented.

(f) Correspondence from Department of Education
describing interpretations of this chapter

(1) In general

The Secretary shall, on a quarterly basis, publish
in the Federal Register, and widely disseminate to
interested entities through various additional forms
of communication, a list of correspondence from the
Department of Education received by individuals
during the previous quarter that describes the in-
terpretations of the Department of Education of
this chapter or the regulations implemented pur-
suant to this chapter.

(2) Additional information

For each item of correspondence published in a
list under paragraph (1), the Secretary shall—

(A) 1identify the topic addressed by the cor-
respondence and shall include such other sum-
mary information as the Secretary determines to
be appropriate; and

(B) ensure that all such correspondence is
issued, where applicable, in compliance with the
requirements of section 553 of title 5.
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4. 20 U.S.C. 1412(a) provides":
State eligibility
(a) Ingeneral

A State is eligible for assistance under this sub-
chapter for a fiscal year if the State submits a plan that
provides assurances to the Secretary that the State has in
effect policies and procedures to ensure that the State
meets each of the following conditions:

(1) Free appropriate public education
(A) In general

A free appropriate public education is availa-
ble to all children with disabilities residing in the
State between the ages of 3 and 21, inclusive, in-
cluding children with disabilities who have been
suspended or expelled from school.

(B) Limitation

The obligation to make a free appropriate pub-
lic education available to all children with disa-
bilities does not apply with respect to children—

(i) aged 3 through 5 and 18 through 21 in
a State to the extent that its application to
those children would be inconsistent with
State law or practice, or the order of any
court, respecting the provision of public edu-
cation to children in those age ranges; and

* As amended by the Every Student Succeeds Act (2015) (ESSA),
Pub. L. No. 114-95, §§ 9214(d)(2)(A), (B), and (C), 9215(ss)(3)(A)(@),
(i), (B)(d), and (ii), 129 Stat. 2164-2165, 2182.
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(i) aged 18 through 21 to the extent that
State law does not require that special educa-
tion and related services under this subchap-
ter be provided to children with disabilities
who, in the eduecational placement prior to
their incarceration in an adult correctional
facility—

(I)  were not actually identified as be-
ing a child with a disability under section
1401 of this title; or

(IT) did not have an individualized edu-
cation program under this subchapter.

(C) State flexibility

A State that provides early intervention ser-
vices in accordance with subchapter 111 to a child
who is eligible for services under section 1419 of
this title, is not required to provide such child
with a free appropriate public education.

(2) Full educational opportunity goal

The State has established a goal of providing full
educational opportunity to all children with disabili-
ties and a detailed timetable for accomplishing that
goal.

(3) Child find
(A) In general

All children with disabilities residing in the
State, including children with disabilities who
are homeless children or are wards of the State
and children with disabilities attending private
schools, regardless of the severity of their disa-
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bilities, and who are in need of special education
and related services, are identified, located, and
evaluated and a practical method is developed
and implemented to determine which children
with disabilities are currently receiving needed
special education and related services.

(B) Construction

Nothing in this chapter requires that children
be classified by their disability so long as each
child who has a disability listed in section 1401 of
this title and who, by reason of that disability,
needs special education and related services is
regarded as a child with a disability under this
subchapter.

(4) Individualized education program

An individualized education program, or an indi-
vidualized family service plan that meets the require-
ments of section 1436(d) of this title, is developed, re-
viewed, and revised for each child with a disability in
accordance with section 1414(d) of this title.

(5) Least restrictive environment
(A) In general

To the maximum extent appropriate, children
with disabilities, including children in public or
private institutions or other care facilities, are
educated with children who are not disabled, and
special classes, separate schooling, or other re-
moval of children with disabilities from the reg-
ular educational environment occurs only when
the nature or severity of the disability of a child
is such that eduecation in regular classes with the
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use of supplementary aids and services cannot be
achieved satisfactorily.

(B) Additional requirement
(i) In general

A State funding mechanism shall not result
in placements that violate the requirements
of subparagraph (A), and a State shall not use
a funding mechanism by which the State dis-
tributes funds on the basis of the type of set-
ting in which a child is served that will result
in the failure to provide a child with a disabil-
ity a free appropriate public education ac-
cording to the unique needs of the child as
described in the child’s IEP.

(ii) Assurance

If the State does not have policies and pro-
cedures to ensure compliance with clause (i),
the State shall provide the Secretary an as-
surance that the State will revise the funding
mechanism as soon as feasible to ensure that
such mechanism does not result in such place-
ments.

(6) Procedural safeguards
(A) Ingeneral

Children with disabilities and their parents are
afforded the procedural safeguards required by
section 1415 of this title.

(B) Additional procedural safeguards

Procedures to ensure that testing and evalua-
tion materials and procedures utilized for the pur-
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poses of evaluation and placement of children with
disabilities for services under this chapter will be
selected and administered so as not to be racially or
culturally diseriminatory. Such materials or pro-
cedures shall be provided and administered in the
child’s native language or mode of communication,
unless it clearly is not feasible to do so, and no sin-
gle procedure shall be the sole criterion for deter-
mining an appropriate educational program for a
child.

(7) Evaluation

Children with disabilities are evaluated in ac-
cordance with subsections (a) through (c) of section
1414 of this title.

(8) Confidentiality

Agencies in the State comply with section 1417(c)
of this title (relating to the confidentiality of rec-
ords and information).

(9) Transition from subchapter III to preschool
programs

Children participating in early intervention pro-
grams assisted under subchapter III, and who will
participate in preschool programs assisted under
this subchapter, experience a smooth and effective
transition to those preschool programs in a manner
consistent with section 1437(a)(9) of this title. By
the third birthday of such a child, an individualized
education program or, if consistent with sections
1414(d)(2)(B) and 1436(d) of this title, an individu-
alized family service plan, has been developed and
is being implemented for the child. The local edu-
cational agency will participate in transition plan-
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ning conferences arranged by the designated lead
agency under section 1435(a)(10) of this title.

(10) Children in private schools

(A) Children enrolled in private schools by their
parents

(i) Ingeneral

To the extent consistent with the number
and location of children with disabilities in the
State who are enrolled by their parents in pri-
vate elementary schools and secondary schools
in the school district served by a local educa-
tional agency, provision is made for the partici-
pation of those children in the program assisted
or carried out under this subchapter by provid-
ing for such children special education and re-
lated services in accordance with the following
requirements, unless the Secretary has arrang-
ed for services to those children under sub-
section (f):

(I)  Amounts to be expended for the
provision of those services (including direct
services to parentally placed private school
children) by the local educational agency
shall be equal to a proportionate amount of
Federal funds made available under this
subchapter.

(II) In calculating the proportionate
amount of Federal funds, the local educa-
tional agency, after timely and meaningful
consultation with representatives of private
schools as described in clause (iii), shall
conduct a thorough and complete child find
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process to determine the number of paren-
tally placed children with disabilities attend-
ing private schools located in the local edu-
cational agency.

(ITT) Such services to parentally placed
private school children with disabilities may
be provided to the children on the premises
of private, including religious, schools, to the
extent consistent with law.

(IV) State and local funds may supple-
ment and in no case shall supplant the pro-
portionate amount of Federal funds required
to be expended under this subparagraph.

(V)  Each local educational agency shall
maintain in its records and provide to the
State educational agency the number of
children evaluated under this subparagraph,
the number of children determined to be
children with disabilities under this para-
graph, and the number of children served
under this paragraph.

(ii) Child find requirement
I In general

The requirements of paragraph (3) (re-
lating to child find) shall apply with respect
to children with disabilities in the State who
are enrolled in private, including religious,
elementary schools and secondary schools.

(I)  Equitable participation

The child find process shall be designed
to ensure the equitable participation of pa-
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rentally placed private school children with
disabilities and an accurate count of such
children.

(III) Activities

In carrying out this clause, the local ed-
ucational agency, or where applicable, the
State educational agency, shall undertake
activities similar to those activities under-
taken for the agency’s public school children.

(IV) Cost

The cost of carrying out this clause, in-
cluding individual evaluations, may not be
considered in determining whether a local
educational agency has met its obligations
under clause ().

(V)  Completion period

Such child find process shall be com-
pleted in a time period comparable to that
for other students attending public schools
in the local educational agency.

(iii) Consultation

To ensure timely and meaningful consulta-
tion, a local educational agency, or where ap-
propriate, a State educational agency, shall con-
sult with private school representatives and
representatives of parents of parentally placed
private school children with disabilities during
the design and development of special education
and related services for the children, including
regarding—
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(I)  the child find process and how pa-
rentally placed private school children sus-
pected of having a disability can participate
equitably, including how parents, teachers,
and private school officials will be informed
of the process;

(II) the determination of the propor-
tionate amount of Federal funds available to
serve parentally placed private school chil-
dren with disabilities under this subpara-
graph, including the determination of how
the amount was calculated;

(ITT) the consultation process among the
local educational agency, private school offi-
cials, and representatives of parents of pa-
rentally placed private school children with
disabilities, including how such process will
operate throughout the school year to en-
sure that parentally placed private school
children with disabilities identified through
the child find process can meaningfully par-
ticipate in special education and related ser-
vices;

(IV) how, where, and by whom special
education and related services will be pro-
vided for parentally placed private school
children with disabilities, including a discus-
sion of types of services, including direct
services and alternate service delivery
mechanisms, how such services will be ap-
portioned if funds are insufficient to serve all
children, and how and when these decisions
will be made; and
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(V)  how, if the local educational agency
disagrees with the views of the private
school officials on the provision of services or
the types of services, whether provided di-
rectly or through a contract, the local edu-
cational agency shall provide to the private
school officials a written explanation of the
reasons why the local educational agency
chose not to provide services directly or
through a contract.

(iv) Written affirmation

When timely and meaningful consultation as
required by clause (iii) has occurred, the local
educational agency shall obtain a written affir-
mation signed by the representatives of partic-
ipating private schools, and if such representa-
tives do not provide such affirmation within a
reasonable period of time, the local educational
agency shall forward the documentation of the
consultation process to the State educational
agency.

(v) Compliance
I In general

A private school official shall have the
right to submit a complaint to the State edu-
cational agency that the local educational
agency did not engage in consultation that
was meaningful and timely, or did not give
due consideration to the views of the private
school official.
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(II)  Procedure

If the private school official wishes to
submit a complaint, the official shall provide
the basis of the noncompliance with this
subparagraph by the local educational agen-
cy to the State educational agency, and the
local educational agency shall forward the
appropriate documentation to the State ed-
ucational agency. If the private school offi-
cial is dissatisfied with the decision of the
State educational agency, such official may
submit a complaint to the Secretary by pro-
viding the basis of the noncompliance with
this subparagraph by the local educational
agency to the Secretary, and the State edu-
cational agency shall forward the appropri-
ate documentation to the Secretary.

(vi) Provision of equitable services
D Directly or through contracts

The provision of services pursuant to
this subparagraph shall be provided—

(aa) by employees of a public agen-
cy; or
(bb) through contract by the public

agency with an individual, association,
agency, organization, or other entity.

(II) Secular, neutral, nonideological

Special education and related services
provided to parentally placed private school
children with disabilities, including mate-
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rials and equipment, shall be secular, neu-
tral, and nonideological.

(vii) Public control of funds

The control of funds used to provide
special education and related services un-
der this subparagraph, and title to mate-
rials, equipment, and property purchased
with those funds, shall be in a public agen-
cy for the uses and purposes provided in
this chapter, and a public agency shall ad-
minister the funds and property.

(B) Children placed in, or referred to, private
schools by public agencies

(i) In general

Children with disabilities in private schools
and facilities are provided special education
and related services, in accordance with an
individualized education program, at no cost
to their parents, if such children are placed
in, or referred to, such schools or facilities by
the State or appropriate local educational
agency as the means of carrying out the re-
quirements of this subchapter or any other
applicable law requiring the provision of spe-
cial education and related services to all chil-
dren with disabilities within such State.

(ii) Standards

In all cases described in clause (i), the
State educational agency shall determine
whether such schools and facilities meet stan-
dards that apply to State educational agen-
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cies and local educational agencies and that
children so served have all the rights the chil-
dren would have if served by such agencies.

(C) Payment for education of children enrolled
in private schools without consent of or re-
ferral by the public agency

(i) In general

Subject to subparagraph (A), this subchap-
ter does not require a local educational agen-
cy to pay for the cost of education, including
special education and related services, of a
child with a disability at a private school or
facility if that agency made a free appropriate
public education available to the child and the
parents elected to place the child in such pri-
vate school or facility.

(ii) Reimbursement for private school place-
ment

If the parents of a child with a disability,
who previously received special education and
related services under the authority of a pub-
lic agency, enroll the child in a private ele-
mentary school or secondary school without
the consent of or referral by the public agen-
cy, a court or a hearing officer may require
the agency to reimburse the parents for the
cost of that enrollment if the court or hearing
officer finds that the agency had not made a
free appropriate public education available to
the child in a timely manner prior to that en-
rollment.
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(iii) Limitation on reimbursement

The cost of reimbursement described in
clause (ii) may be reduced or denied—

(H if—

(aa) at the most recent IEP meet-
ing that the parents attended prior to
removal of the child from the public
school, the parents did not inform the
IEP Team that they were rejecting the
placement proposed by the public agen-
cy to provide a free appropriate public
education to their child, including stat-
ing their concerns and their intent to
enroll their child in a private school at
public expense; or

(bb) 10 business days (including
any holidays that occur on a business
day) prior to the removal of the child
from the public school, the parents did
not give written notice to the public
agency of the information described in
item (aa);

(IT) if, prior to the parents’ removal of
the child from the public school, the public
agency informed the parents, through the
notice requirements described in section
1415(b)(3) of this title, of its intent to
evaluate the child (including a statement
of the purpose of the evaluation that was
appropriate and reasonable), but the par-
ents did not make the child available for
such evaluation; or
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(ITIT) upon a judicial finding of unrea-
sonableness with respect to actions taken
by the parents.

(iv) Exception

Notwithstanding the notice requirement
in clause (iii)(I), the cost of reimbursement—

(I)  shall not be reduced or denied for
failure to provide such notice if—

(aa) the school prevented the par-
ent from providing such notice;

(bb) the parents had not received
notice, pursuant to section 1415 of this
title, of the notice requirement in clause
(iii)(I); or

(cc) compliance with clause (ii)(I)
would likely result in physical harm to
the child; and

(IT) may, in the discretion of a court or
a hearing officer, not be reduced or denied
for failure to provide such notice if—

(aa) the parent is illiterate or can-
not write in English; or

(bb) compliance with clause (iii)(I)
would likely result in serious emotional
harm to the child.
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(11) State educational agency responsible for gen-
eral supervision

(A) 1In general

The State educational agency is responsible
for ensuring that—

(i)  the requirements of this subchapter
are met;

(i) all educational programs for children
with disabilities in the State, including all
such programs administered by any other
State agency or local agency—

(I) are under the general supervision
of individuals in the State who are respon-
sible for educational programs for children
with disabilities; and

(IT) meet the educational standards of
the State educational agency; and

(iii) in carrying out this subchapter with
respect to homeless children, the requirements
of subtitle B of title VII of the McKinney-
Vento Homeless Assistance Act (42 U.S.C.
11431 et seq.) are met.

(B) Limitation

Subparagraph (A) shall not limit the respon-
sibility of agencies in the State other than the
State educational agency to provide, or pay for
some or all of the costs of, a free appropriate
public eduecation for any child with a disability in
the State.
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(C) Exception

Notwithstanding subparagraphs (A) and (B),
the Governor (or another individual pursuant to
State law), consistent with State law, may assign
to any public agency in the State the responsibil-
ity of ensuring that the requirements of this
subchapter are met with respect to children with
disabilities who are convicted as adults under
State law and incarcerated in adult prisons.

(12) Obligations related to and methods of ensuring
services

(A) Establishing responsibility for services

The Chief Executive Officer of a State or de-
signee of the officer shall ensure that an inter-
agency agreement or other mechanism for in-
teragency coordination is in effect between each
public agency described in subparagraph (B) and
the State educational agenecy, in order to ensure
that all services described in subparagraph (B)(i)
that are needed to ensure a free appropriate
public education are provided, including the pro-
vision of such services during the pendency of
any dispute under clause (iii). Such agreement
or mechanism shall include the following:

(i) Agency financial responsibility

An identification of, or a method for de-
fining, the financial responsibility of each
agency for providing services described in
subparagraph (B)(i) to ensure a free appro-
priate public education to children with dis-
abilities, provided that the financial respon-
sibility of each public agency described in
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subparagraph (B), including the State medi-
caid agency and other public insurers of
children with disabilities, shall precede the
financial responsibility of the local educa-
tional agency (or the State agency responsi-
ble for developing the child’s IEP).

(ii) Conditions and terms of reimbursement

The conditions, terms, and procedures
under which a local educational agency shall
be reimbursed by other agencies.

(iii) Interagency disputes

Procedures for resolving interagency dis-
putes (including procedures under which lo-
cal educational agencies may initiate proceed-
ings) under the agreement or other mecha-
nism to secure reimbursement from other
agencies or otherwise implement the provi-
sions of the agreement or mechanism.

(iv) Coordination of services procedures

Policies and procedures for agencies to
determine and identify the interagency coor-
dination responsibilities of each agency to
promote the coordination and timely and ap-
propriate delivery of services described in
subparagraph (B)(i).

(B) Obligation of public agency
(i) In general

If any public agency other than an educa-
tional agency is otherwise obligated under
Federal or State law, or assigned responsi-
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bility under State policy pursuant to sub-
paragraph (A), to provide or pay for any
services that are also considered special ed-
ucation or related services (such as, but not
limited to, services described in section
1401(1) relating to assistive technology de-
vices, 1401(2) relating to assistive technology
services, 1401(26) relating to related ser-
vices, 1401(33) relating to supplementary
aids and services, and 1401(34) of this title
relating to transition services) that are nec-
essary for ensuring a free appropriate public
education to children with disabilities within
the State, such public agency shall fulfill that
obligation or responsibility, either directly
or through contract or other arrangement
pursuant to subparagraph (A) or an agree-
ment pursuant to subparagraph (C).

(ii) Reimbursement for services by public
agency

If a public agency other than an educa-
tional agency fails to provide or pay for the
special education and related services de-
scribed in clause (i), the local educational
agency (or State agency responsible for de-
veloping the child’s IEP) shall provide or pay
for such services to the child. Such local
educational agency or State agency is au-
thorized to claim reimbursement for the ser-
vices from the public agency that failed to
provide or pay for such services and such
public agency shall reimburse the local edu-
cational agency or State agency pursuant to
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the terms of the interagency agreement or
other mechanism described in subparagraph
(A)() according to the procedures estab-
lished in such agreement pursuant to sub-
paragraph (A)(i).

(C) Special rule

The requirements of subparagraph (A) may
be met through—

(i) State statute or regulation;

(i) signed agreements between respec-
tive agency officials that clearly identify the
responsibilities of each agency relating to the
provision of services; or

(iii) other appropriate written methods as
determined by the Chief Executive Officer of
the State or designee of the officer and ap-
proved by the Secretary.

(13) Procedural requirements relating to local edu-
cational agency eligibility

The State educational agency will not make a fi-
nal determination that a local educational agency is
not eligible for assistance under this subchapter
without first affording that agency reasonable no-
tice and an opportunity for a hearing.

(14) Personnel qualifications
(A) 1In general

The State educational agency has established
and maintains qualifications to ensure that per-
sonnel necessary to carry out this subchapter are
appropriately and adequately prepared and
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trained, including that those personnel have the
content knowledge and skills to serve children
with disabilities.

(B) Related services personnel and paraprofes-
sionals

The qualifications under subparagraph (A)
include qualifications for related services per-
sonnel and paraprofessionals that—

(i) are consistent with any State-approved
or State-recognized -certification, licensing,
registration, or other comparable require-
ments that apply to the professional disci-
pline in which those personnel are providing
special education or related services;

(ii) ensure that related services personnel
who deliver services in their discipline or pro-
fession meet the requirements of clause (i)
and have not had certification or licensure re-
quirements waived on an emergency, tempo-
rary, or provisional basis; and

(iii) allow paraprofessionals and assistants
who are appropriately trained and super-
vised, in accordance with State law, regula-
tion, or written policy, in meeting the re-
quirements of this subchapter to be used to
assist in the provision of special education
and related services under this subchapter to
children with disabilities.

(C) Qualifications for special education teachers

The qualifications described in subparagraph
(A) shall ensure that each person employed as a
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special education teacher in the State who teach-
es elementary school, middle school, or second-
ary school—

(i) has obtained full State certification as
a special education teacher (including partic-
ipating in an alternate route to certification
as a special educator, if such alternate route
meets minimum requirements described in
section 2005.56(a)(2)(ii) of title 34, Code of
Federal Regulations, as such section was in
effect on November 28, 2008), or passed the
State special education teacher licensing ex-
amination, and holds a license to teach in the
State as a special education teacher, except
with respect to any teacher teaching in a pub-
lic charter school who shall meet the require-
ments set forth in the State’s public charter
school law;

(ii) has not had special education certifi-
cation or licensure requirements waived on an
emergency, temporary, or provisional basis;
and

(iii) holds at least a bachelor’s degree..!
(D) Policy

In implementing this section, a State shall
adopt a policy that includes a requirement that
local educational agencies in the State take mea-
surable steps to recruit, hire, train, and retain
personnel who meet the applicable requirements
described in this paragraph to provide special ed-

' So in original.
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ucation and related services under this subchap-
ter to children with disabilities.

(E) Rule of construction

Notwithstanding any other individual right of
action that a parent or student may maintain un-
der this subchapter, nothing in this paragraph
shall be construed to create a right of action on
behalf of an individual student for the failure of a
particular State educational agency or local ed-
ucational agency staff person to meet the appli-
cable requirements described in this paragraph,
or to prevent a parent from filing a complaint
about staff qualifications with the State educa-
tional agency as provided for under this sub-
chapter.

(15) Performance goals and indicators
The State—

(A) has established goals for the perfor-
mance of children with disabilities in the State
that—

(i) promote the purposes of this chapter,
as stated in section 1400(d) of this title;

(ii) are the same as the State’s long-term
goals and measurements of interim progress
for children with disabilities under section
6311(c)(4)(A)(@) of this title;

(iii) address graduation rates and dropout
rates, as well as such other factors as the
State may determine; and
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(iv) are consistent, to the extent appro-
priate, with any other goals and standards for
children established by the State;

(B) has established performance indicators the
State will use to assess progress toward achiev-
ing the goals described in subparagraph (A),
including measurements of interim progress
for children with disabilities under section
6311(c)(4)(A)(@) of this title; and

(C) will annually report to the Secretary
and the public on the progress of the State, and
of children with disabilities in the State, toward
meeting the goals established under subpara-
graph (A), which may include elements of the
reports required under section 6311(h) of this title.

(16) Participation in assessments
(A) In general

All children with disabilities are included in
all general State and districtwide assessment
programs, including assessments described un-
der section 6311 of this title, with appropriate ac-
commodations and alternate assessments where
necessary and as indicated in their respective in-
dividualized education programs.

(B) Accommodation guidelines

The State (or, in the case of a districtwide
assessment, the local educational agency) has
developed guidelines for the provision of appro-
priate accommodations.
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(D)
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Alternate assessments
(i) In general

The State (or, in the case of a districtwide
assessment, the local educational agency) has
developed and implemented guidelines for the
participation of children with disabilities in
alternate assessments for those children who
cannot participate in regular assessments un-
der subparagraph (A) with accommodations
as indicated in their respective individualized
education programs.

(ii) Requirements for alternate assessments

The guidelines under clause (i) shall provide
for alternate assessments that—

(I) are aligned with the challenging
State academic content standards under
section 6311(b)(1) of this title and alternate
academic achievement standards under sec-
tion 6311(b)(1)(E) of this title; and

(IT) if the State has adopted alternate
academic achievement standards permitted
under section 6311(b)(1)(E) of this title, mea-
sure the achievement of children with disa-
bilities against those standards.

(iii) Conduct of alternate assessments

The State conducts the alternate assess-
ments described in this subparagraph.

Reports

The State educational agency (or, in the case

of a districtwide assessment, the local education-
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al agency) makes available to the public, and re-
ports to the public with the same frequency and
in the same detail as it reports on the assessment
of nondisabled children, the following:

(i)  The number of children with disabili-
ties participating in regular assessments, and
the number of those children who were pro-
vided accommodations in order to participate
in those assessments.

(ii) The number of children with disabili-
ties participating in alternate assessments
described in subparagraph (C)(ii)(I).

(iii) The number of children with disabili-
ties participating in alternate assessments
described in subparagraph (C)(ii)(II).

(iv) The performance of children with dis-
abilities on regular assessments and on al-
ternate assessments (if the number of chil-
dren with disabilities participating in those
assessments is sufficient to yield statistically
reliable information and reporting that in-
formation will not reveal personally identifia-
ble information about an individual student),
compared with the achievement of all chil-
dren, including children with disabilities, on
those assessments.

(E) Universal design

The State educational agency (or, in the case
of a districtwide assessment, the local education-
al agency) shall, to the extent feasible, use uni-
versal design principles in developing and ad-
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ministering any assessments under this para-
graph.

(17) Supplementation of State, local, and other
Federal funds

(A) Expenditures

Funds paid to a State under this subchapter
will be expended in accordance with all the pro-
visions of this subchapter.

(B) Prohibition against commingling

Funds paid to a State under this subchapter
will not be commingled with State funds.

(C) Prohibition against supplantation and con-
ditions for waiver by Secretary

Except as provided in section 1413 of this ti-
tle, funds paid to a State under this subchapter
will be used to supplement the level of Federal,
State, and local funds (including funds that are
not under the direct control of State or local ed-
ucational agencies) expended for special educa-
tion and related services provided to children
with disabilities under this subchapter and in no
case to supplant such Federal, State, and local
funds, except that, where the State provides
clear and convincing evidence that all children
with disabilities have available to them a free
appropriate public education, the Secretary may
waive, in whole or in part, the requirements of
this subparagraph if the Secretary concurs with
the evidence provided by the State.
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(18) Maintenance of State financial support
(A) 1In general

The State does not reduce the amount of
State financial support for special education and
related services for children with disabilities, or
otherwise made available because of the excess
costs of educating those children, below the
amount of that support for the preceding fiscal
year.

(B) Reduction of funds for failure to maintain
support

The Secretary shall reduce the allocation of
funds under section 1411 of this title for any fis-
cal year following the fiscal year in which the
State fails to comply with the requirement of
subparagraph (A) by the same amount by which
the State fails to meet the requirement.

(C) Waivers for exceptional or uncontrollable
circumstances

The Secretary may waive the requirement of
subparagraph (A) for a State, for 1 fiscal year at
a time, if the Secretary determines that—

(i) granting a waiver would be equitable
due to exceptional or uncontrollable circum-
stances such as a natural disaster or a pre-
cipitous and unforeseen decline in the finan-
cial resources of the State; or

(i) the State meets the standard in par-
agraph (17)(C) for a waiver of the require-
ment to supplement, and not to supplant,
funds received under this subchapter.
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(D) Subsequent years

If, for any year, a State fails to meet the re-
quirement of subparagraph (A), including any
year for which the State is granted a waiver un-
der subparagraph (C), the financial support re-
quired of the State in future years under sub-
paragraph (A) shall be the amount that would
have been required in the absence of that failure
and not the reduced level of the State’s support.

(19) Public participation

Prior to the adoption of any policies and proce-
dures needed to comply with this section (including
any amendments to such policies and procedures),
the State ensures that there are public hearings,
adequate notice of the hearings, and an opportunity
for comment available to the general publie, includ-
ing individuals with disabilities and parents of chil-
dren with disabilities.

(20) Rule of construction

In complying with paragraphs (17) and (18), a
State may not use funds paid to it under this sub-
chapter to satisfy State-law mandated funding ob-
ligations to local educational agencies, including
funding based on student attendance or enrollment,
or inflation.

(21) State advisory panel
(A) 1In general

The State has established and maintains an
advisory panel for the purpose of providing poli-
cy guidance with respect to special education and
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related services for children with disabilities in
the State.

(B) Membership

Such advisory panel shall consist of members
appointed by the Governor, or any other official
authorized under State law to make such ap-
pointments, be representative of the State popu-
lation, and be composed of individuals involved
in, or concerned with, the education of children
with disabilities, including—

(i) parents of children with disabilities
(ages birth through 26);

(ii) individuals with disabilities;
(iii) teachers;

(iv) representatives of institutions of
higher education that prepare special educa-
tion and related services personnel;

(v)  State and local education officials, in-
cluding officials who carry out activities un-
der subtitle B of title VII of the McKinney-
Vento Homeless Assistance Act (42 U.S.C.
11431 et seq.);

(vi) administrators of programs for chil-
dren with disabilities;

(vil) representatives of other State agen-
cies involved in the financing or delivery of
related services to children with disabilities;

(viii) representatives of private schools
and public charter schools;
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(ix) not less than 1 representative of a vo-
cational, community, or business organization
concerned with the provision of transition
services to children with disabilities;

(x) arepresentative from the State child
welfare agency responsible for foster care;
and

(xi) representatives from the State juve-
nile and adult corrections agencies.

(C) Special rule

A majority of the members of the panel shall
be individuals with disabilities or parents of
children with disabilities (ages birth through 26).

(D) Duties
The advisory panel shall—

(i) advise the State educational agency
of unmet needs within the State in the educa-
tion of children with disabilities;

(ii) comment publicly on any rules or
regulations proposed by the State regarding
the education of children with disabilities;

(iii) advise the State educational agency
in developing evaluations and reporting on
data to the Secretary under section 1418 of
this title;

(iv) advise the State educational agency
in developing corrective action plans to ad-
dress findings identified in Federal monitor-
ing reports under this subchapter; and
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(v) advise the State educational agency
in developing and implementing policies re-
lating to the coordination of services for chil-
dren with disabilities.

(22) Suspension and expulsion rates
(A) 1In general

The State educational agency examines data,
including data disaggregated by race and ethnic-
ity, to determine if significant discrepancies are
occurring in the rate of long-term suspensions
and expulsions of children with disabilities—

(i) among local educational agencies in
the State; or

(ii) compared to such rates for nondisa-
bled children within such agencies.

(B) Review and revision of policies

If such discrepancies are occurring, the State
educational agency reviews and, if appropriate,
revises (or requires the affected State or local
educational agency to revise) its policies, proce-
dures, and practices relating to the development
and implementation of IEPs, the use of positive
behavioral interventions and supports, and pro-
cedural safeguards, to ensure that such policies,
procedures, and practices comply with this chap-
ter.

(23) Access to instructional materials
(A) In general

The State adopts the National Instructional
Materials Accessibility Standard for the purpos-
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es of providing instructional materials to blind
persons or other persons with print disabilities,
in a timely manner after the publication of the
National Instructional Materials Accessibility
Standard in the Federal Register.

(B) Rights of State educational agency

Nothing in this paragraph shall be construed
to require any State educational agency to coor-
dinate with the National Instructional Materials
Access Center. If a State educational agency
chooses not to coordinate with the National In-
structional Materials Access Center, such agency
shall provide an assurance to the Secretary that
the agency will provide instructional materials to
blind persons or other persons with print disa-
bilities in a timely manner.

(C) Preparation and delivery of files

If a State educational agency chooses to co-
ordinate with the National Instructional Materi-
als Access Center, not later than 2 years after
December 3, 2004, the agency, as part of any
print instructional materials adoption process, pro-
curement contract, or other practice or instru-
ment used for purchase of print instructional ma-
terials, shall enter into a written contract with the
publisher of the print instructional materials to—

(i)  require the publisher to prepare and,
on or before delivery of the print instruction-
al materials, provide to the National Instruc-
tional Materials Access Center electronic files
containing the contents of the print instruc-
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tional materials using the National Instruc-
tional Materials Accessibility Standard; or

(ii) purchase instructional materials from
the publisher that are produced in, or may be
rendered in, specialized formats.

(D) Assistive technology

In carrying out this paragraph, the State ed-
ucational agency, to the maximum extent possi-
ble, shall work collaboratively with the State
agency responsible for assistive technology pro-
grams.

(E) Definitions
In this paragraph:

(i) National Instructional Materials Access
Center

The term “National Instructional Materials
Access Center” means the center established
pursuant to section 1474(e) of this title.

(ii) National Instructional Materials Acces-
sibility Standard

The term “National Instructional Materi-
als Accessibility Standard” has the meaning
given the term in section 1474(e)(3)(A) of this
title.

(iii) Specialized formats

The term “specialized formats” has the
meaning given the term in section 1474(e)(3)(D)
of this title.
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(24) Opveridentification and disproportionality

The State has in effect, consistent with the pur-
poses of this chapter and with section 1418(d) of this
title, policies and procedures designed to prevent
the inappropriate overidentification or dispropor-
tionate representation by race and ethnicity of chil-
dren as children with disabilities, including children
with disabilities with a particular impairment de-
scribed in section 1401 of this title.

(25) Prohibition on mandatory medication
(A) 1In general

The State educational agency shall prohibit
State and local educational agency personnel
from requiring a child to obtain a prescription
for a substance covered by the Controlled Sub-
stances Act (21 U.S.C. 801 et seq.) as a condition
of attending school, receiving an evaluation un-
der subsection (a) or (c) of section 1414 of this ti-
tle, or receiving services under this chapter.

(B) Rule of construction

Nothing in subparagraph (A) shall be con-
strued to create a Federal prohibition against
teachers and other school personnel consulting
or sharing classroom-based observations with
parents or guardians regarding a student’s aca-
demic and functional performance, or behavior in
the classroom or school, or regarding the need
for evaluation for special education or related
services under paragraph (3).
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5. 20 U.S.C. 1414 provides in pertinent part”:

Evaluations, eligibility determinations, individualized
education programs, and educational placements

& & & & %

(b) Evaluation procedures
(1) Notice

The local educational agency shall provide notice
to the parents of a child with a disability, in ac-
cordance with subsections (b)(3), (b)(4), and (c) of
section 1415 of this title, that describes any evalua-
tion procedures such agency proposes to conduct.

(2) Conduct of evaluation

In conducting the evaluation, the local educa-
tional agency shall—

(A) use a variety of assessment tools and
strategies to gather relevant functional, devel-
opmental, and academic information, including
information provided by the parent, that may as-
sist in determining—

(i) whether the child is a child with a dis-
ability; and

(ii) the content of the child’s individualized
eduecation program, including information re-
lated to enabling the child to be involved in
and progress in the general education curric-
ulum, or, for preschool children, to participate
in appropriate activities;

* As amended by the ESSA, Pub. L. No. 114-95, § 9215(ss)(5), 129
Stat. 2182.
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(B) not use any single measure or assess-
ment as the sole criterion for determining whe-
ther a child is a child with a disability or deter-
mining an appropriate educational program for
the child; and

(C) use technically sound instruments that
may assess the relative contribution of cognitive
and behavioral factors, in addition to physical or
developmental factors.

(3) Additional requirements

Each local educational agency shall ensure
that—

(A) assessments and other evaluation mate-
rials used to assess a child under this section—

(i) are selected and administered so as
not to be discriminatory on a racial or cultural
basis;

(ii) are provided and administered in the
language and form most likely to yield accu-
rate information on what the child knows and
can do academically, developmentally, and
functionally, unless it is not feasible to so pro-
vide or administer;

(iii) are used for purposes for which the
assessments or measures are valid and relia-
ble;

(iv) are administered by trained and
knowledgeable personnel; and
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(v) are administered in accordance with
any instructions provided by the producer of
such assessments;

(B) the child is assessed in all areas of sus-
pected disability;

(C) assessment tools and strategies that
provide relevant information that directly assists
persons in determining the educational needs of
the child are provided; and

(D) assessments of children with disabilities
who transfer from 1 school district to another
school district in the same academic year are co-
ordinated with such children’s prior and subse-
quent schools, as necessary and as expeditiously
as possible, to ensure prompt completion of full
evaluations.

(4) Determination of eligibility and educational
need

Upon completion of the administration of assess-
ments and other evaluation measures—

(A) the determination of whether the child is a
child with a disability as defined in section 1401(3)
of this title and the educational needs of the child
shall be made by a team of qualified professionals
and the parent of the child in accordance with par-
agraph (5); and

(B) acopy of the evaluation report and the doc-
umentation of determination of eligibility shall be
given to the parent.
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(56) Special rule for eligibility determination

In making a determination of eligibility under
paragraph (4)(A), a child shall not be determined to
be a child with a disability if the determinant factor
for such determination is—

(A) lack of appropriate instruction in read-
ing, including in the essential components of
reading instruction (as defined in section 6368(3)
of this title, as such section was in effect on the
day before December 10, 2015);

(B) lack of instruction in math; or
(C) limited English proficiency.
(6) Specific learning disabilities
(A) 1In general

Notwithstanding section 1406(b) of this title,
when determining whether a child has a specific
learning disability as defined in section 1401 of
this title, a local educational agenecy shall not be
required to take into consideration whether a
child has a severe discrepancy between achieve-
ment and intellectual ability in oral expression,
listening comprehension, written expression, ba-
sic reading skill, reading comprehension, math-
ematical calculation, or mathematical reasoning.

(B) Additional authority

In determining whether a child has a specific
learning disability, a local educational agency
may use a process that determines if the child
responds to scientifie, research-based interven-
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tion as a part of the evaluation procedures de-
scribed in paragraphs (2) and (3).

& & & & *

Individualized education programs

Definitions

In this chapter:

(A)

Individualized education program
(i) In general

The term “individualized education pro-
gram” or “IEP” means a written statement
for each child with a disability that is devel-
oped, reviewed, and revised in accordance
with this section and that includes—

(I) a statement of the child’s present
levels of academic achievement and func-
tional performance, including—

(aa) how the child’s disability affects
the child’s involvement and progress in
the general education curriculum;

(bb) for preschool children, as appro-
priate, how the disability affects the
child’s participation in appropriate ac-
tivities; and

(ce) for children with disabilities who
take alternate assessments aligned to
alternate achievement standards, a de-
scription of benchmarks or short-term
objectives;
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(IT) a statement of measurable annual
goals, including academic and functional
goals, designed to—

(aa) meet the child’s needs that result
from the child’s disability to enable the
child to be involved in and make pro-
gress in the general education curricu-
lum; and

(bb) meet each of the child’s other
educational needs that result from the
child’s disability;

(ITT) a description of how the child’s
progress toward meeting the annual goals
described in subclause (II) will be meas-
ured and when periodic reports on the
progress the child is making toward meet-
ing the annual goals (such as through the
use of quarterly or other periodic reports,
concurrent with the issuance of report
cards) will be provided;

(IV) a statement of the special educa-
tion and related services and supplemen-
tary aids and services, based on peer-
reviewed research to the extent practica-
ble, to be provided to the child, or on behalf
of the child, and a statement of the pro-
gram modifications or supports for school
personnel that will be provided for the
child—

(aa) to advance appropriately toward
attaining the annual goals;
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(bb) to be involved in and make pro-
gress in the general education curricu-
lum in accordance with subclause (I) and
to participate in extracurricular and
other nonacademic activities; and

(ce) to be educated and participate
with other children with disabilities and
nondisabled children in the activities
described in this subparagraph;

(V) an explanation of the extent, if any,
to which the child will not participate with
nondisabled children in the regular class
and in the activities described in subclause
(IV)(coe);

(VI)(aa) a statement of any individual
appropriate accommodations that are nec-
essary to measure the academic achieve-
ment and functional performance of the
child on State and districtwide assessments
consistent with section 1412(a)(16)(A) of
this title; and

(bb) if the IEP Team determines that
the child shall take an alternate assess-
ment on a particular State or districtwide
assessment of student achievement, a
statement of why—

(AA) the child cannot participate in
the regular assessment; and

(BB) the particular alternate as-
sessment selected is appropriate for the
child,;
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(VII) the projected date for the begin-
ning of the services and modifications de-
scribed in subelause (IV), and the antici-
pated frequency, location, and duration of
those services and modifications; and

(VIII) beginning not later than the first
IEP to be in effect when the child is 16, and
updated annually thereafter—

(aa) appropriate measurable post-
secondary goals based upon age appro-
priate transition assessments related to
training, education, employment, and,
where appropriate, independent living
skills;

(bb) the transition services (in-
cluding courses of study) needed to assist
the child in reaching those goals; and

(ce) beginning not later than 1 year
before the child reaches the age of ma-
jority under State law, a statement that
the child has been informed of the child’s
rights under this chapter, if any, that will
transfer to the child on reaching the age
of majority under section 1415(m) of this
title.

(ii) Rule of construction

Nothing in this section shall be construed
to require—

(D that additional information be in-
cluded in a child’s IEP beyond what is ex-
plicitly required in this section; and



56a

(IT) the IEP Team to include infor-
mation under 1 component of a child’s IEP
that is already contained under another
component of such IEP.

(B) Individualized education program team

The term “individualized education program
team” or “IEP Team” means a group of individu-
als composed of—

(i) the parents of a child with a disability;

(ii) not less than 1 regular education
teacher of such child (if the child is, or may be,
participating in the regular education envi-
ronment);

(iii) not less than 1 special education teach-
er, or where appropriate, not less than 1 spe-
cial education provider of such child,

(iv) a representative of the local educa-
tional agency who—

(I)  is qualified to provide, or supervise
the provision of, specially designed instruc-
tion to meet the unique needs of children
with disabilities;

(IT) is knowledgeable about the general
education curriculum; and

(ITI) is knowledgeable about the availa-
bility of resources of the local educational
agency,

(v) an individual who can interpret the in-
structional implications of evaluation results,
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who may be a member of the team described
in clauses (ii) through (vi);

(vi) at the discretion of the parent or the
agency, other individuals who have knowledge
or special expertise regarding the child, in-
cluding related services personnel as appro-
priate; and

(vii) whenever appropriate, the child with a
disability.

(C) IEP Team attendance
(i) Attendance not necessary

A member of the IEP Team shall not be re-
quired to attend an IEP meeting, in whole or
in part, if the parent of a child with a disability
and the local educational agency agree that
the attendance of such member is not neces-
sary because the member’s area of the curric-
ulum or related services is not being modified
or discussed in the meeting.

(ii) Excusal

A member of the IEP Team may be ex-
cused from attending an IEP meeting, in
whole or in part, when the meeting involves a
modification to or discussion of the member’s
area of the curriculum or related services, if—

(I)  the parent and the local educa-
tional agency consent to the excusal; and

(IT) the member submits, in writing to
the parent and the IEP Team, input into
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the development of the IEP prior to the
meeting.

(iii) Written agreement and consent required

A parent’s agreement under clause (i) and
consent under clause (ii) shall be in writing.

(D) IEP Team transition

In the case of a child who was previously
served under subchapter III, an invitation to the
initial IEP meeting shall, at the request of the
parent, be sent to the subchapter 111 service co-
ordinator or other representatives of the sub-
chapter IIl system to assist with the smooth
transition of services.

(2) Requirement that program be in effect
(A) In general

At the beginning of each school year, each lo-
cal educational agency, State educational agency,
or other State agency, as the case may be, shall
have in effect, for each child with a disability in
the agency’s jurisdiction, an individualized edu-
cation program, as defined in paragraph (1)(A).

(B) Program for child aged 3 through 5

In the case of a child with a disability aged 3
through 5 (or, at the discretion of the State edu-
cational agency, a 2-year-old child with a disabil-
ity who will turn age 3 during the school year),
the ITEP Team shall consider the individualized
family service plan that contains the material
described in section 1436 of this title, and that is
developed in accordance with this section, and
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the individualized family service plan may serve
as the IEP of the child if using that plan as the
IEP is—

(i) consistent with State policy; and

(ii) agreed to by the agency and the
child’s parents.

(C) Program for children who transfer school
districts

(i) In general
(I) Transfer within the same State

In the case of a child with a disability who
transfers school districts within the same
academic year, who enrolls in a new school,
and who had an IEP that was in effect in
the same State, the local educational agency
shall provide such child with a free appro-
priate public education, including services
comparable to those described in the previ-
ously held IEP in consultation with the
parents until such time as the local educa-
tional agency adopts the previously held
IEP or develops, adopts, and implements a
new IEP that is consistent with Federal and
State law.

(II) Transfer outside State

In the case of a child with a disability who
transfers school districts within the same
academic year, who enrolls in a new school,
and who had an IEP that was in effect in
another State, the local educational agency
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shall provide such child with a free appro-
priate public education, including services
comparable to those described in the previ-
ously held IEP in consultation with the
parents until such time as the local educa-
tional agency conducts an evaluation pur-
suant to subsection (a)(1), if determined to
be necessary by such agency, and develops a
new IEP if appropriate, that is consistent
with Federal and State law.

(ii) Transmittal of records

To facilitate the transition for a child de-

scribed in clause (i)—

(I)  the new school in which the child
enrolls shall take reasonable steps to prompt-
ly obtain the child’s records, including the
IEP and supporting documents and any
other records relating to the provision of
special education or related services to the
child, from the previous school in which the
child was enrolled, pursuant to section
99.31(a)(2) of title 34, Code of Federal Reg-
ulations; and

(IT) the previous school in which the
child was enrolled shall take reasonable
steps to promptly respond to such request
from the new school.

Development of IEP

(A)

In general

In developing each child’s IEP, the IEP Team,
subject to subparagraph (C), shall consider—
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(i) the strengths of the child;

(ii) the concerns of the parents for en-
hancing the education of their child;

(iii) the results of the initial evaluation or
most recent evaluation of the child; and

(iv) the academic, developmental, and fune-
tional needs of the child.

(B) Consideration of special factors
The IEP Team shall—

(i) in the case of a child whose behavior
impedes the child’s learning or that of others,
consider the use of positive behavioral inter-
ventions and supports, and other strategies, to
address that behavior;

(i) in the case of a child with limited Eng-
lish proficiency, consider the language needs
of the child as such needs relate to the child’s
IEP;

(iii) in the case of a child who is blind or
visually impaired, provide for instruction in
Braille and the use of Braille unless the IEP
Team determines, after an evaluation of the
child’s reading and writing skills, needs, and
appropriate reading and writing media (in-
cluding an evaluation of the child’s future
needs for instruction in Braille or the use of
Braille), that instruction in Braille or the use
of Braille is not appropriate for the child;

(iv) consider the communication needs of
the child, and in the case of a child who is deaf
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or hard of hearing, consider the child’s lan-
guage and communication needs, opportuni-
ties for direct communications with peers and
professional personnel in the child’s language
and communication mode, academic level, and
full range of needs, including opportunities for
direct instruction in the child’s language and
communication mode; and

(v) consider whether the child needs as-
sistive technology devices and services.

(C) Requirement with respect to regular educa-
tion teacher

A regular education teacher of the child, as a
member of the IEP Team, shall, to the extent
appropriate, participate in the development of
the IEP of the child, including the determination
of appropriate positive behavioral interventions
and supports, and other strategies, and the de-
termination of supplementary aids and services,
program modifications, and support for school
personnel consistent with paragraph (1)(A)A)(IV).

(D) Agreement

In making changes to a child’s IEP after the
annual IEP meeting for a school year, the parent
of a child with a disability and the local educa-
tional agency may agree not to convene an IEP
meeting for the purposes of making such chang-
es, and instead may develop a written document
to amend or modify the child’s current IEP.
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(E) Consolidation of IEP Team meetings

To the extent possible, the local educational
agency shall encourage the consolidation of re-
evaluation meetings for the child and other IEP
Team meetings for the child.

(F) Amendments

Changes to the IEP may be made either by
the entire IEP Team or, as provided in subpara-
graph (D), by amending the IEP rather than by
redrafting the entire IEP.  Upon request, a pa-
rent shall be provided with a revised copy of the
IEP with the amendments incorporated.

(4) Review and revision of IEP
(A) In general

The local educational ageney shall ensure that,
subject to subparagraph (B), the IEP Team—

(i) reviews the child’s IEP periodically,
but not less frequently than annually, to de-
termine whether the annual goals for the child
are being achieved; and

(ii) revises the IEP as appropriate to
address—

(I) any lack of expected progress to-
ward the annual goals and in the general
education curriculum, where appropriate;

(IT) the results of any reevaluation
conducted under this section;
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(ITI) information about the child pro-
vided to, or by, the parents, as described in
subsection (¢)(1)(B);

(IV) the child’s anticipated needs; or
(V) other matters.

(B) Requirement with respect to regular educa-
tion teacher

A regular education teacher of the child, as a
member of the IEP Team, shall, consistent with
paragraph (1)(C), participate in the review and
revision of the IEP of the child.

(5) Multi-year IEP demonstration
(A) Pilot program
(i) Purpose

The purpose of this paragraph is to provide
an opportunity for States to allow parents and
local educational agencies the opportunity for
long-term planning by offering the option of
developing a comprehensive multi-year IEP,
not to exceed 3 years, that is designed to coin-
cide with the natural transition points for the
child.

(ii) Authorization

In order to carry out the purpose of this
paragraph, the Secretary is authorized to ap-
prove not more than 15 proposals from States
to carry out the activity described in clause (i).
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(iii) Proposal
(D 1In general

A State desiring to participate in the
program under this paragraph shall submit
a proposal to the Secretary at such time
and in such manner as the Secretary may
reasonably require.

(I Content
The proposal shall include—

(aa) assurances that the development
of a multi-year IEP under this para-
graph is optional for parents;

(bb) assurances that the parent is re-
quired to provide informed consent be-
fore a comprehensive multi-year IEP is
developed,;

(ce) a list of required elements for
each multi-year IEP including—

(AA) measurable goals pursuant
to paragraph (1)(A)(i)(II), coinciding
with natural transition points for the
child, that will enable the child to be
involved in and make progress in the
general education curriculum and that
will meet the child’s other needs that
result from the child’s disability; and

(BB) measurable annual goals for
determining progress toward meeting
the goals described in subitem (AA);
and
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(dd) a description of the process for
the review and revision of each multi-
year IEP including—

(AA) a review by the IEP Team
of the child’s multi-year IEP at each
of the child’s natural transition points;

(BB) in years other than a child’s
natural transition points, an annual
review of the child’s IEP to determine
the child’s current levels of progress
and whether the annual goals for the
child are being achieved, and a re-
quirement to amend the IEF as ap-
propriate, to enable the child to con-
tinue to meet the measurable goals set
out in the IEP;

(CC) if the IEP Team determines
on the basis of a review that the child
is not making sufficient progress to-
ward the goals described in the multi-
year IEP a requirement that the local
educational agency shall ensure that
the IEP Team carries out a more thor-
ough review of the IEP in accordance
with paragraph (4) within 30 calendar
days; and

(DD) at the request of the parent,
a requirement that the IEP Team
shall conduct a review of the child’s
multi-year IEP rather than or subse-
quent to an annual review.
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(B) Report

Beginning 2 years after December 3, 2004, the
Secretary shall submit an annual report to the
Committee on Education and the Workforce of
the House of Representatives and the Committee
on Health, Education, Labor, and Pensions of the
Senate regarding the effectiveness of the pro-
gram under this paragraph and any specific re-
commendations for broader implementation of
such program, including—

(i) reducing—

(I)  the paperwork burden on teachers,
principals, administrators, and related ser-
vice providers; and

(IT) noninstructional time spent by
teachers in complying with this subchapter;

(ii) enhancing longer-term educational
planning;

(ili) improving positive outcomes for chil-
dren with disabilities;

(iv) promoting collaboration between IEP
Team members; and

(v) ensuring satisfaction of family mem-
bers.

(C) Definition

In this paragraph, the term “natural transi-
tion points” means those periods that are close in
time to the transition of a child with a disability
from preschool to elementary grades, from ele-
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mentary grades to middle or junior high school
grades, from middle or junior high school grades
to secondary school grades, and from secondary
school grades to post-secondary activities, but in
no case a period longer than 3 years.

(6) Failure to meet transition objectives

If a participating agency, other than the local ed-
ucational agency, fails to provide the transition ser-
vices described in the IEP in accordance with par-
agraph (1)(A)(1))(VIII), the local educational agency
shall reconvene the IEP Team to identify alterna-
tive strategies to meet the transition objectives for
the child set out in the IEP.

(7)  Children with disabilities in adult prisons
(A) 1In general

The following requirements shall not apply to
children with disabilities who are convicted as
adults under State law and incarcerated in adult
prisons:

(i) The requirements contained in section
1412(a)(16) of this title and paragraph (1)(A)@)(VI)
(relating to participation of children with dis-
abilities in general assessments).

(ii) The requirements of items (aa) and
(bb) of paragraph (1)(A)(I)(VIII) (relating to
transition planning and transition services), do
not apply with respect to such children whose
eligibility under this subchapter will end, be-
cause of such children’s age, before such chil-
dren will be released from prison.
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(B) Additional requirement

If a child with a disability is convicted as an
adult under State law and incarcerated in an
adult prison, the child’s IEP Team may modify
the child’s IEP or placement notwithstanding the
requirements of sections' 1412(a)(5)(A) of this ti-
tle and paragraph (1)(A) if the State has dem-
onstrated a bona fide security or compelling pe-
nological interest that cannot otherwise be ac-
commodated.

(e) Educational placements

Each local educational agency or State educational
agency shall ensure that the parents of each child with
a disability are members of any group that makes
decisions on the educational placement of their child.

(f) Alternative means of meeting participation

When conducting IEP team® meetings and place-
ment meetings pursuant to this section, section 1415(e)
of this title, and section 1415(f)(1)(B) of this title, and
carrying out administrative matters under section
1415 of this title (such as scheduling, exchange of wit-
ness lists, and status conferences), the parent of a child
with a disability and a local educational agency may
agree to use alternative means of meeting participa-
tion, such as video conferences and conference calls.

! Soin original. Probably should be “section”.
2 Soin original. Probably should be capitalized.



6.

(i)

70a

20 U.S.C. 1415(i) provides:

Procedural safeguards

(1)

(2)

Administrative procedures
In general
(A) Decision made in hearing

A decision made in a hearing conducted pur-
suant to subsection (f) or (k) shall be final, ex-
cept that any party involved in such hearing
may appeal such decision under the provisions
of subsection (g) and paragraph (2).

(B) Decision made at appeal

A decision made under subsection (g) shall
be final, except that any party may bring an ac-
tion under paragraph (2).

Right to bring civil action
(A) 1In general

Any party aggrieved by the findings and de-
cision made under subsection (f) or (k) who does
not have the right to an appeal under subsection
(g), and any party aggrieved by the findings and
decision made under this subsection, shall have
the right to bring a civil action with respect to
the complaint presented pursuant to this sec-
tion, which action may be brought in any State
court of competent jurisdiction or in a district
court of the United States, without regard to
the amount in controversy.
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(B) Limitation

The party bringing the action shall have 90
days from the date of the decision of the hearing
officer to bring such an action, or, if the State
has an explicit time limitation for bringing such
action under this subchapter, in such time as the
State law allows.

(C) Additional requirements

In any action brought under this paragraph,
the court—

(i) shall receive the records of the ad-
ministrative proceedings;

(i) shall hear additional evidence at the
request of a party; and

(iii) basing its decision on the prepon-
derance of the evidence, shall grant such re-
lief as the court determines is appropriate.

Jurisdiction of district courts; attorneys’ fees
(A) In general

The district courts of the United States shall
have jurisdiction of actions brought under this
section without regard to the amount in contro-
versy.

(B) Award of attorneys’ fees
(i) In general

In any action or proceeding brought un-
der this section, the court, in its discretion,
may award reasonable attorneys’ fees as part
of the costs—
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(I) to a prevailing party who is the
parent of a child with a disability;

(IT) to a prevailing party who is a
State educational agency or local educa-
tional agency against the attorney of a
parent who files a complaint or subse-
quent cause of action that is frivolous,
unreasonable, or without foundation, or
against the attorney of a parent who con-
tinued to litigate after the litigation clearly
became frivolous, unreasonable, or with-
out foundation; or

(ITI) to a prevailing State educational
agency or local educational agency against
the attorney of a parent, or against the
parent, if the parent’s complaint or sub-
sequent cause of action was presented for
any improper purpose, such as to harass,
to cause unnecessary delay, or to need-
lessly increase the cost of litigation.

(ii) Rule of construction

Nothing in this subparagraph shall be
construed to affect section 327 of the District
of Columbia Appropriations Act, 2005.

(C) Determination of amount of attorneys’ fees

Fees awarded under this paragraph shall be
based on rates prevailing in the community in
which the action or proceeding arose for the
kind and quality of services furnished. No bo-
nus or multiplier may be used in calculating the
fees awarded under this subsection.
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(D) Prohibition of attorneys’ fees and related
costs for certain services

(i) In general

Attorneys’ fees may not be awarded and
related costs may not be reimbursed in any
action or proceeding under this section for
services performed subsequent to the time of
a written offer of settlement to a parent if—

(I)  the offer is made within the time
prescribed by Rule 68 of the Federal
Rules of Civil Procedure or, in the case of
an administrative proceeding, at any time
more than 10 days before the proceeding
begins;

(IT) the offer is not accepted within
10 days; and

(ITI) the court or administrative hear-
ing officer finds that the relief finally ob-
tained by the parents is not more favora-
ble to the parents than the offer of set-
tlement.

(ii) IEP Team meetings

Attorneys’ fees may not be awarded re-
lating to any meeting of the IEP Team un-
less such meeting is convened as a result of
an administrative proceeding or judicial ac-
tion, or, at the discretion of the State, for a
mediation described in subsection (e).
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(iii) Opportunity to resolve complaints

A meeting conducted pursuant to subsec-
tion (f)(1)(B)(i) shall not be considered—

(I) a meeting convened as a result
of an administrative hearing or judicial
action; or

(I) an administrative hearing or ju-
dicial action for purposes of this para-
graph.

(E) Exception to prohibition on attorneys’ fees
and related costs

Notwithstanding subparagraph (D), an award
of attorneys’ fees and related costs may be
made to a parent who is the prevailing party and
who was substantially justified in rejecting the
settlement offer.

(F) Reduction in amount of attorneys’ fees

Except as provided in subparagraph (G),
whenever the court finds that—

(i) the parent, or the parent’s attorney,
during the course of the action or proceed-
ing, unreasonably protracted the final reso-
lution of the controversy;

(ii) the amount of the attorneys’ fees
otherwise authorized to be awarded unrea-
sonably exceeds the hourly rate prevailing in
the community for similar services by at-
torneys of reasonably comparable skill, rep-
utation, and experience;
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(iii) the time spent and legal services
furnished were excessive considering the na-
ture of the action or proceeding; or

(iv) the attorney representing the par-
ent did not provide to the local educational
agency the appropriate information in the
notice of the complaint described in subsec-
tion (b)(7)(A),

the court shall reduce, accordingly, the amount
of the attorneys’ fees awarded under this sec-
tion.

(G) Exception to reduction in amount of at-
torneys’ fees

The provisions of subparagraph (F) shall not
apply in any action or proceeding if the court
finds that the State or local educational agency
unreasonably protracted the final resolution of
the action or proceeding or there was a violation
of this section.

7. 20 U.S.C. 6311 provides in pertinent part’:
State plans
(a) Filing for grants

(1) In general

For any State desiring to receive a grant under

this part, the State educational agency shall file
with the Secretary a plan that is—

* As amended by the ESSA, Pub. L. No. 114-95, § 1005, 129 Stat.

1820.
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(A) developed by the State educational agen-
cy with timely and meaningful consultation with
the Governor, members of the State legislature
and State board of education (if the State has a
State board of education), local educational agen-
cies (including those located in rural areas), rep-
resentatives of Indian tribes located in the State,
teachers, principals, other school leaders, charter
school leaders (if the State has charter schools),
specialized instructional support personnel, para-
professionals, administrators, other staff, and pa-
rents; and

(B) is coordinated with other programs un-
der this chapter, the Individuals with Disabilities
Education Act (20 U.S.C. 1400 et seq.), the Re-
habilitation Act of 1973 (20 U.S.C. 701 et seq.),'
the Carl D. Perkins Career and Technical Edu-
cation Act of 2006 (20 U.S.C. 2301 et seq.), the
Workforce Innovation and Opportunity Act (29
U.S.C. 3101 et seq.), the Head Start Act (42
U.S.C. 9831 et seq.), the Child Care and Devel-
opment Block Grant Act of 1990 (42 U.S.C. 9858
et seq.),” the Education Sciences Reform Act of
2002 (20 U.S.C. 9501 et seq.), the Education®
Technical Assistance Act of 2002 (20 U.S.C. 9601
et. seq.), the National Assessment of Educational
Progress Authorization Act (20 U.S.C. 9621 et
seq.), the McKinney-Vento Homeless Assistance
Act (42 U.S.C. 11301 et seq.), and the Adult Ed-

! So in original. Probably should be “(29 U.S.C. 701 et seq.),”.
%z Soin original. Probably should be “9857 et seq.),”.
3 Soin original. Probably should be “Educational”.
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ucation and Family Literacy Act (29 U.S.C. 3271
et seq.).

& & & & *

Challenging academic standards and academic
assessments

Challenging State academic standards
(A) 1In general

Each State, in the plan it files under subsec-
tion (a), shall provide an assurance that the State
has adopted challenging academic content stand-
ards and aligned academic achievement stand-
ards (referred to in this chapter as “challenging
State academic standards”), which achievement
standards shall include not less than 3 levels of
achievement, that will be used by the State, its
local educational agencies, and its schools to carry
out this part. A State shall not be required to sub-
mit such challenging State academic standards to
the Secretary.

(B) Same standards

Except as provided in subparagraph (E), the
standards required by subparagraph (A) shall—

(i) apply to all public schools and public
school students in the State; and

(ii) with respect to academic achieve-
ment standards, include the same knowledge,
skills, and levels of achievement expected of
all public school students in the State.
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(C) Subjects

The State shall have such academic standards
for mathematics, reading or language arts, and
science, and may have such standards for any
other subject determined by the State.

(D) Alignment
(i) In general

Each State shall demonstrate that the
challenging State academic standards are
aligned with entrance requirements for credit-
bearing coursework in the system of public
higher eduecation in the State and relevant
State career and technical education stand-
ards

(ii) Rule of construction

Nothing in this chapter shall be construed
to authorize public institutions of higher ed-
ucation to determine the specific challenging
State academic standards required under this
paragraph.

(E) Alternate academic achievement standards
for students with the most significant cog-
nitive disabilities

(i) In general

The State may, through a documented and
validated standards-setting process, adopt al-
ternate academic achievement standards for
students with the most significant cognitive
disabilities, provided those standards—
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(I) are aligned with the challenging
State academic content standards under
subparagraph (A);

(IT) promote access to the general ed-
ucation curriculum, consistent with the In-
dividuals with Disabilities Education Act
(20 U.S.C. 1400 et seq.);

(ITT) reflect professional judgment as to
the highest possible standards achievable
by such students;

(IV) are designated in the individualized
education program developed under section
614(d)(3) of the Individuals with Disabili-
ties Education Act (20 U.S.C. 1414(d)(3))
for each such student as the academic
achievement standards that will be used for
the student; and

(V) are aligned to ensure that a student
who meets the alternate academic achieve-
ment standards is on track to pursue post-
secondary education or employment, con-
sistent with the purposes of Public Law 93-
112 [29 U.S.C. 701 et seq.], as in effect on
July 22, 2014.

(ii) Prohibition on any other alternate or
modified academic achievement standards

A State shall not develop, or implement for
use under this part, any alternate academic
achievement standards for children with disa-
bilities that are not alternate academic achieve-
ment standards that meet the requirements
of clause (i).
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(F) English language proficiency standards

Each State plan shall demonstrate that the
State has adopted English language proficiency
standards that—

(i) are derived from the 4 recognized do-
mains of speaking, listening, reading,
and writing;

(ii) address the different proficiency levels
of English learners; and

(iii) are aligned with the challenging State
academic standards.

(G) Prohibitions
(i) Standards review or approval

A State shall not be required to submit
any standards developed under this subsec-
tion to the Secretary for review or approval.

(ii) Federal control

The Secretary shall not have the authority
to mandate, direct, control, coerce, or exer-
cise any direction or supervision over any of
the challenging State academic standards
adopted or implemented by a State.

(H) Existing standards

Nothing in this part shall prohibit a State
from revising, consistent with this section, any
standards adopted under this part before or af-
ter December 10, 2015.
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(2) Academic assessments
(A) In general

Each State plan shall demonstrate that the
State educational agency, in consultation with
local educational agencies, has implemented a set
of high-quality student academic assessments in
mathematics, reading or language arts, and sci-
ence. The State retains the right to implement
such assessments in any other subject chosen by
the State.

(B) Requirements

The assessments under subparagraph (A)
shall—

(i) except as provided in subparagraph (D),
be—

(I) the same academic assessments
used to measure the achievement of all pub-
lic elementary school and secondary school
students in the State; and

(IT) administered to all public ele-
mentary school and secondary school stu-
dents in the State;

(ii) be aligned with the challenging State
academic standards, and provide coherent and
timely information about student attainment
of such standards and whether the student is
performing at the student’s grade level,

(iii) be used for purposes for which such
assessments are valid and reliable, consistent
with relevant, nationally recognized profes-
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sional and technical testing standards, objec-
tively measure academic achievement, know-
ledge, and skills, and be tests that do not
evaluate or assess personal or family beliefs
and attitudes, or publicly disclose personally
identifiable information;

(iv) be of adequate technical quality for
each purpose required under this chapter and
consistent with the requirements of this sec-
tion, the evidence of which shall be made
publie, including on the website of the State
educational agency;

(v)(I) in the case of mathematics and read-
ing or language arts, be administered—

(aa) in each of grades 3 through 8;
and

(bb) at least once in grades 9
through 12;

(IT) in the case of science, be adminis-
tered not less than one time during—

(aa) grades 3 through 5;
(bb) grades 6 through 9; and
(c)(e) grades 10 through 12; and

(ITT) in the case of any other subject cho-
sen by the State, be administered at the dis-
cretion of the State;

(vi) involve multiple up-to-date measures
of student academic achievement, including
measures that assess higher-order thinking
skills and understanding, which may include
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measures of student academic growth and
may be partially delivered in the form of
portfolios, projects, or extended performance
tasks;

(vii) provide for—

(I)  the participation in such assess-
ments of all students;

(IT) the appropriate accommodations,
such as interoperability with, and ability to
use, assistive technology, for children with
disabilities (as defined in section 602(3) of
the Individuals with Disabilities Education
Act (20 U.S.C. 1401(3))), including students
with the most significant cognitive disabili-
ties, and students with a disability who are
provided accommodations under an Act
other than the Individuals with Disabilities
Education Act (20 U.S.C. 1400 et seq.),
necessary to measure the academic achieve-
ment of such children relative to the chal-
lenging State academic standards or alter-
nate academic achievement standards de-
scribed in paragraph (1)(E); and

(ITT) the inclusion of English learners,
who shall be assessed in a valid and relia-
ble manner and provided appropriate ac-
commodations on assessments adminis-
tered to such students under this para-
graph, including, to the extent practicable,
assessments in the language and form most
likely to yield accurate data on what such
students know and can do in academic
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content areas, until such students have
achieved English language proficiency, as
determined under subparagraph (G);

(viii) at the State’s discretion—

(I)  Dbe administered through a single
summative assessment; or

(I) be administered through multiple
statewide interim assessments during the
course of the academic year that result in a
single summative score that provides valid,
reliable, and transparent information on
student achievement or growth,;

(ix) notwithstanding clause (vii)(III), pro-
vide for assessments (using tests in English)
of reading or language arts of any student
who has attended school in the United States
(not including the Commonwealth of Puerto
Rico) for 3 or more consecutive school years,
except that if the local educational agency
determines, on a case-by-case individual ba-
sis, that academic assessments in another
language or form would likely yield more ac-
curate and reliable information on what such
student knows and can do, the local educa-
tional agency may make a determination to
assess such student in the appropriate lan-
guage other than English for a period that
does not exceed 2 additional consecutive years,
provided that such student has not yet reached
a level of English language proficiency suffi-
cient to yield valid and reliable information on
what such student knows and can do on tests
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(written in English) of reading or language
arts;

(x) produce individual student interpre-
tive, descriptive, and diagnostic reports, con-
sistent with clause (iii), regarding achieve-
ment on such assessments that allow parents,
teachers, principals, and other school leaders
to understand and address the specific aca-
demic needs of students, and that are pro-
vided to parents, teachers, and school lead-
ers, as soon as is practicable after the as-
sessment is given, in an understandable and
uniform format, and to the extent practicable,
in a language that parents can understand,

(xi) enable results to be disaggregated
within each State, local educational agency,
and school by—

(I)  each major racial and ethnic group;

(I) economically disadvantaged stu-
dents as compared to students who are not
economically disadvantaged;

(ITIT) children with disabilities as com-
pared to children without disabilities;

(IV) English proficiency status;
(V) gender; and
(VI) migrant status,

except that such disaggregation shall not be
required in the case of a State, local educa-
tional agency, or a school in which the num-
ber of students in a subgroup is insufficient to
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yield statistically reliable information or the
results would reveal personally identifiable
information about an individual student;

(xii) enable itemized score analyses to be
produced and reported, consistent with clause
(iii), to local eduecational agencies and schools,
so that parents, teachers, principals, other
school leaders, and administrators can inter-
pret and address the specific academic needs
of students as indicated by the students’
achievement on assessment items; and

(xiii) be developed, to the extent practica-
ble, using the principles of universal design
for learning.

(C) Exception for advanced mathematics in
middle school

A State may exempt any 8th grade student
from the assessment in mathematics described in
subparagraph (B)(v)(I)(aa) if—

(i) such student takes the end-of-course
assessment the State typically administers to
meet the requirements of subparagraph
(B)(v)(I)(bb) in mathematics;

(ii) such student’s achievement on such
end-of-course assessment is used for purpos-
es of subsection (c¢)(4)(B)(i), in lieu of such
student’s achievement on the mathematics
assessment required under subparagraph
(B)(v)(I)(aa), and such student is counted as
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participating in the assessment for purposes
of subsection (¢)(4)(B)(vi);* and

(iii) in high school, such student takes a
mathematics assessment pursuant to subpa-
ragraph (B)(v)(I)(bb) that—

(I) is any end-of-course assessment
or other assessment that is more advanced
than the assessment taken by such student
under clause (i) of this subparagraph; and

(IT) shall be used to measure such
student’s academic achievement for pur-
poses of subsection (c)(4)(B)(i).

(D) Alternate assessments for students with the
most significant cognitive disabilities

(i) Alternate assessments aligned with alter-
nate academic achievement standards

A State may provide for alternate assess-
ments aligned with the challenging State
academic standards and alternate academic
achievement standards described in para-
graph (1)(E) for students with the most sig-
nificant cognitive disabilities, if the State—

(I)  consistent with clause (ii), ensures
that, for each subject, the total number of
students assessed in such subject using the
alternate assessments does not exceed 1
percent of the total number of all students
in the State who are assessed in such sub-
ject;

* Soin original. No subsec. (¢)(4)(B)(vi) has been enacted.
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(IT) ensures that the parents of such
students are clearly informed, as part of
the process for developing the individual-
ized education program (as defined in sec-
tion 614(d)(1)(A) of the Individuals with
Disabilities Education Aect (20 U.S.C.
1414(d)(1)(A))—

(aa) that their child’s academic
achievement will be measured based on
such alternate standards; and

(bb) how participation in such as-
sessments may delay or otherwise af-
fect the student from completing the
requirements for a regular high school
diploma;

(IITI) promotes, consistent with the In-
dividuals with Disabilities Education Act
(20 U.S.C. 1400 et seq.), the involvement
and progress of students with the most
significant cognitive disabilities in the gen-
eral education curriculum,;

(IV) describes in the State plan the
steps the State has taken to incorporate
universal design for learning, to the extent
feasible, in alternate assessments;

(V) describes in the State plan that
general and special education teachers, and
other appropriate staff—

(aa) know how to administer the
alternate assessments; and



&89a

(bb) make appropriate use of ac-
commodations for students with dis-
abilities on all assessments required
under this paragraph;

(VI) develops, disseminates informa-
tion on, and promotes the use of appropri-
ate accommodations to increase the num-
ber of students with significant cognitive
disabilities—

(aa) participating in academic in-
struction and assessments for the grade
level in which the student is enrolled;
and

(bb) who are tested based on chal-
lenging State academic standards for
the grade level in which the student is
enrolled; and

(VII) does not preclude a student with
the most significant cognitive disabilities
who takes an alternate assessment based
on alternate academic achievement stand-
ards from attempting to complete the re-
quirements for a regular high school di-
ploma.

(ii) Special rules
(I) Responsibility under IDEA

Subject to the authority and require-
ments for the individualized education pro-
gram team for a child with a disability un-
der section 614(d)(1)(A)A)(VI)(bb) of the
Individuals with Disabilities Education Act
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(20 U.S.C. 1414(d)(1)(A)GE)(VI)(bb)), such
team, consistent with the guidelines estab-
lished by the State and required under
section 612(a)(16)(C) of such Act (20 U.S.C.
1412(c)(16)(C))* and clause (1)(II) of this
subparagraph, shall determine when a child
with a significant cognitive disability shall
participate in an alternate assessment aligned
with the alternate academic achievement
standards.

(IT) Prohibition on local cap

Nothing in this subparagraph shall be
construed to permit the Secretary or a
State educational agency to impose on any
local educational agenecy a cap on the per-
centage of students administered an alter-
nate assessment under this subparagraph,
except that a local educational agency ex-
ceeding the cap applied to the State under
clause (i)(I) shall submit information to the
State educational agency justifying the
need to exceed such cap.

(III) State support

A State shall provide appropriate over-
sight, as determined by the State, of any
local educational agency that is required to
submit information to the State under sub-
clause (II).

> Soin original. Probably should be “(20 U.S.C. 1412(a)(16(C))”.
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(IV) Waiver authority

This subparagraph shall be subject to
the waiver authority under section 7861 of
this title.

(E) State authority

If a State educational agency provides evi-
dence, which is satisfactory to the Secretary,
that neither the State educational agency nor
any other State government official, agency, or
entity has sufficient authority, under State law,
to adopt challenging State academic standards,
and academic assessments aligned with such
standards, which will be applicable to all stu-
dents enrolled in the State’s public elementary
schools and secondary schools, then the State
educational agency may meet the requirements
of this subsection by—

(i) adopting academic standards and ac-
ademic assessments that meet the require-
ments of this subsection, on a statewide basis,
and limiting their applicability to students
served under this part; or

(ii) adopting and implementing policies
that ensure that each local educational agen-
cy in the State that receives grants under this
part will adopt academic content and student
academic achievement standards, and acade-
mic assessments aligned with such standards,
which—

(I) meet all of the criteria in this sub-
section and any regulations regarding such
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standards and assessments that the Sec-
retary may publish; and

(IT) are applicable to all students served
by each such local educational agency.

(F) Language assessments
(i) In general

Each State plan shall identify the lan-
guages other than English that are present to
a significant extent in the participating stu-
dent population of the State and indicate the
languages for which annual student academic
assessments are not available and are needed.

(ii) Secretarial assistance

The State shall make every effort to de-
velop such assessments and may request as-
sistance from the Secretary if linguistically
accessible academic assessment measures are
needed. Upon request, the Secretary shall
assist with the identification of appropriate
academic assessment measures in the needed
languages, but shall not mandate a specific
academic assessment or mode of instruction.

(G) Assessments of English language proficiency
(i) In general

Each State plan shall demonstrate that
local educational agencies in the State will pro-
vide for an annual assessment of English pro-
ficiency of all English learners in the schools
served by the State educational agency.
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(ii) Alignment

The assessments described in clause (i)
shall be aligned with the State’s English lan-
guage proficiency standards described in par-
agraph (1)(F).

(H) Locally-selected assessment
(i) In general

Nothing in this paragraph shall be con-
strued to prohibit a local educational agency
from administering a locally-selected assess-
ment in lieu of the State-designed academic
assessment under subclause (I)(bb) and sub-
clause (II)(ce) of subparagraph (B)(v), if the
local educational agency selects a national-
ly-recognized high school academic assess-
ment that has been approved for use by the
State as described in clause (iii) or (iv) of this
subparagraph.

(ii) State technical criteria

To allow for State approval of nationally-
recognized high school academic assessments
that are available for local selection under
clause (i), a State educational agency shall
establish technical criteria to determine if
any such assessment meets the requirements
of clause (v).

(iii) State approval

If a State educational agency chooses to
make a nationally-recognized high school as-
sessment available for selection by a local
educational agency under clause (i), which
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has not already been approved under this
clause, such State educational agency shall—

(I) conduct a review of the assessment
to determine if such assessment meets or
exceeds the technical criteria established
by the State educational agency under
clause (ii);

(IT) submit evidence in accordance with
subsection (a)(4) that demonstrates such
assessment meets the requirements of
clause (v); and

(IIT) after fulfilling the requirements
of subclauses (I) and (II), approve such
assessment for selection and use by any
local educational agency that requests to
use such assessment under clause (i).

(iv) Local educational agency option
(ID) Local educational agency

If a local educational agency chooses to
submit a nationally-recognized high school
academic assessment to the State educa-
tional agency, subject to the approval pro-
cess described in subclause (I) and sub-
clause (II) of clause (iii) to determine if
such assessment fulfills the requirements
of clause (v), the State educational agency
may approve the use of such assessment
consistent with clause (i).

(II) State educational agency

Upon such approval, the State educa-
tional agency shall approve the use of such



95a

assessment in any other local educational
agency in the State that subsequently re-
quests to use such assessment without
repeating the process described in sub-
clauses (I) and (II) of clause (iii).

(v) Requirements

To receive approval from the State educa-
tional agency under clause (iii), a locally-
selected assessment shall—

(I) be aligned to the State’s academic
content standards under paragraph (1),
address the depth and breadth of such
standards, and be equivalent in its content
coverage, difficulty, and quality to the State-
designed assessments under this para-
graph (and may be more rigorous in its
content coverage and difficulty than such
State-designed assessments);

(IT) provide comparable, valid, and re-
liable data on academic achievement, as
compared to the State-designed assess-
ments, for all students and for each sub-
group of students defined in subsection
(e)(2), with results expressed in terms
consistent with the State’s academic
achievement standards under paragraph
(1), among all local educational agencies
within the State;

(ITT) meet the requirements for the
assessments under subparagraph (B) of
this paragraph, including technical crite-



96a

ria, except the requirement under clause
(i) of such subparagraph; and

(IV) provide unbiased, rational, and
consistent differentiation between schools
within the State to meet the requirements
of subsection (c).

(vi) Parental notification

A local educational agency shall notify the
parents of high school students served by the
local educational agency—

(I) of its request to the State educa-
tional agency for approval to administer a
locally-selected assessment; and

(IT) upon approval, and at the begin-
ning of each subsequent school year dur-
ing which the locally selected assessment
will be administered, that the local educa-
tional agency will be administering a dif-
ferent assessment than the State-designed
assessments under subclause (I)(bb) and
subelause (IT)(cc) of subparagraph (B)(v).

(I) Deferral

A State may defer the commencement, or
suspend the administration, but not cease the de-
velopment, of the assessments described in this
paragraph, for 1 year for each year for which the
amount appropriated for grants under part B is
less than $369,100,000.
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Adaptive assessments
(i) In general

Subject to clause (ii), a State retains the
right to develop and administer computer
adaptive assessments as the assessments de-
scribed in this paragraph, provided the com-
puter adaptive assessments meet the require-
ments of this paragraph, except that—

(I) subparagraph (B)(i) shall not be

interpreted to require that all students
taking the computer adaptive assessment
be administered the same assessment items;
and

(IT) such assessment—

(aa) shall measure, at a minimum,
each student’s academic proficiency
based on the challenging State academ-
ic standards for the student’s grade
level and growth toward such stand-
ards; and

(bb) may measure the student’s le-
vel of academic proficiency and growth
using items above or below the stu-
dent’s grade level, including for use as
part of a State’s accountability system
under subsection (c).

(ii) Students with the most significant cogni-

tive disabilities and English learners

In developing and administering computer

adaptive assessments—
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(I) as the assessments allowed under
subparagraph (D), a State shall ensure that
such computer adaptive assessments—

(aa) meet the requirements of this
paragraph, including subparagraph (D),
except such assessments shall not be
required to meet the requirements of
clause (i)(I1); and

(bb) assess the student’s academic
achievement to measure, in the subject
being assessed, whether the student is
performing at the student’s grade level;
and

(I) as the assessments required un-
der subparagraph (G), a State shall ensure
that such computer adaptive assessments—

(aa) meet the requirements of this
paragraph, including subparagraph (G),
except such assessment shall not be
required to meet the requirements of
clause (i)(I1); and

(bb) assess the student’s language
proficiency, which may include growth
towards such proficiency, in order to
measure the student’s acquisition of
English.

(K) Rule of construction on parent rights

Nothing in this paragraph shall be construed
as preempting a State or local law regarding the
decision of a parent to not have the parent’s child
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participate in the academic assessments under
this paragraph.

(L) Limitation on assessment time

Subject to Federal or State requirements re-
lated to assessments, evaluations, and accom-
modations, each State may, at the sole discretion
of such State, set a target limit on the aggregate
amount of time devoted to the administration of
assessments for each grade, expressed as a per-
centage of annual instructional hours.

(3) Exception for recently arrived English learners
(A) Assessments

With respect to recently arrived English learn-
ers who have been enrolled in a school in one of
the 50 States in the United States or the District
of Columbia for less than 12 months, a State may
choose to—

(i) exclude—

(I) such an English learner from one
administration of the reading or language
arts assessment required under paragraph
(2); and

(IT) such an English learner’s results
on any of the assessments required under
paragraph (2)(B)(v)(I) or (2)(G) for the
first year of the English learner’s enroll-
ment in such a school for the purposes of
the State-determined accountability sys-
tem under subsection (c); or
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(ii)(I) assess, and report the performance
of, such an English learner on the reading or
language arts and mathematics assessments
required under paragraph (2)(B)(v)(I) in each
year of the student’s enrollment in such a
school; and

(IT) for the purposes of the State-determined
accountability system—

(aa) for the first year of the student’s
enrollment in such a school, exclude the
results on the assessments described in
subclause (I);

(bb) include a measure of student
growth on the assessments described in
subclause (I) in the second year of the
student’s enrollment in such a school; and

(ce) include proficiency on the assess-
ments described in subclause (I) in the
third year of the student’s enrollment in
such a school, and each succeeding year of
such enrollment.

(B) English learner subgroup

With respect to a student previously identi-
fied as an English learner and for not more than
4 years after the student ceases to be identified
as an English learner, a State may include the
results of the student’s assessments under para-
graph (2)(B)(v)(I) within the English learner sub-
group of the subgroups of students (as defined in
subsection (¢)(2)(D)) for the purposes of the State-
determined accountability system.



8. 34 C.F.R. 200.1 provides in pertinent part:

State responsibilities for developing challenging aca-
demic standards.

(a) Academic standards in general. A State
must develop challenging academic content and stu-
dent academic achievement standards that will be used
by the State, its local educational agencies (LEAs),
and its schools to carry out subpart A of this part.
These academic standards must—

(1) Be the same academic content and academic
achievement standards that the State applies to all
public schools and public school students in the State,
including the publie schools and public school students
served under subpart A of this part, except as provid-
ed in paragraphs (d) and (e) of this section, which
apply only to the State’s academic achievement stand-
ards;

(2) Include the same knowledge and skills ex-
pected of all students and the same levels of achieve-
ment expected of all students, except as provided in
paragraphs (d) and (e) of this section; and

(3) Include at least mathematics, reading/language
arts, and, beginning in the 2005-2006 school year, sci-
ence, and may include other subjects determined by
the State.

(b) Academic content standards. (1) The chal-
lenging academic content standards required under
paragraph (a) of this section must—
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(i) Specify what all students are expected to know
and be able to do;

(ii) Contain coherent and rigorous content; and
(iii) Encourage the teaching of advanced skills.
(2) A State’s academic content standards may—
(i) Be grade specific; or,

(ii) Cover more than one grade if grade-level con-
tent expectations are provided for each of grades 3
through 8.

(3) At the high school level, the academic content
standards must define the knowledge and skills that all
high school students are expected to know and be able
to do in at least reading/language arts, mathematics,
and, beginning in the 2005-06 school year, science, ir-
respective of course titles or years completed.

(¢) Academic achievement standards. (1) The
challenging student academic achievement standards
required under paragraph (a) of this section must—

(i) Be aligned with the State’s academic content
standards; and

(ii) Include the following components for each
content area:

(A) Achievement levels that deseribe at least—

(1) Two levels of high achievement—proficient and
advanced—that determine how well students are mas-
tering the material in the State’s academic content
standards; and

(2) A third level of achievement—basic—to pro-
vide complete information about the progress of lower-
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achieving students toward mastering the proficient
and advanced levels of achievement.

(B) Descriptions of the competencies associated
with each achievement level.

(C) Assessment scores (“cut scores”) that differen-
tiate among the achievement levels as specified in
paragraph (e)(1)(ii)(A) of this section, and a deseription
of the rationale and procedures used to determine each
achievement level.

(2) A State must develop academic achievement
standards for every grade and subject assessed, even
if the State’s academic content standards cover more
than one grade.

(3) With respect to academic achievement stand-
ards in science, a State must develop—

(i) Achievement levels and descriptions no later
than the 2005-06 school year; and

(ii) Assessment scores (“cut scores”) after the
State has developed its science assessments but no
later than the 2007-08 school year.

(d) Alternate academic achievement standards.
For students under section 602(3) of the Individuals
with Disabilities Education Act with the most signifi-
cant cognitive disabilities who take an alternate as-
sessment, a State may, through a documented and
validated standards-setting process, define alternate
academic achievement standards, provided those
standards—

(1) Are aligned with the State’s academic content
standards;
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(2) Promote access to the general curriculum; and

(3) Reflect professional judgment of the highest
achievement standards possible.

& & & & %

9. 34 C.F.R. 300.39 provides:
Special education.

(a) General. (1) Special education means special-
ly designed instruction, at no cost to the parents, to
meet the unique needs of a child with a disability,
including—

(i) Instruction conducted in the classroom, in the
home, in hospitals and institutions, and in other set-
tings; and

(i) Instruction in physical education.

(2) Special education includes each of the follow-
ing, if the services otherwise meet the requirements of
paragraph (a)(1) of this section—

(i) Speech-language pathology services, or any
other related service, if the service is considered spe-
cial education rather than a related service under
State standards;

(ii) Travel training; and
(iii) Vocational education.

(b) Individual special education terms defined.
The terms in this definition are defined as follows:

(1) At nmo cost means that all specially-designed
instruction is provided without charge, but does not
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preclude incidental fees that are normally charged to
nondisabled students or their parents as a part of the
regular education program.

(2) Physical education means—

(i) The development of—

(A) Physical and motor fitness;

(B) Fundamental motor skills and patterns; and

(C) Skills in aquatics, dance, and individual and
group games and sports (including intramural and
lifetime sports); and

(i) Includes special physical education, adapted
physical education, movement education, and motor
development.

3) Specially designed instruction means adapt-
ing, as appropriate to the needs of an eligible child
under this part, the content, methodology, or delivery
of instruction—

(i) To address the unique needs of the child that
result from the child’s disability; and

(ii) To ensure access of the child to the general
curriculum, so that the child can meet the educational
standards within the jurisdiction of the public agency
that apply to all children.

(4) Travel training means providing instruction,
as appropriate, to children with significant cognitive
disabilities, and any other children with disabilities
who require this instruction, to enable them to—

(i) Develop an awareness of the environment in
which they live; and
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(ii) Learn the skills necessary to move effectively
and safely from place to place within that environment
(e.g., in school, in the home, at work, and in the com-
munity).

(56) Vocational education means organized educa-
tional programs that are directly related to the prepa-
ration of individuals for paid or unpaid employment, or
for additional preparation for a career not requiring a
baccalaureate or advanced degree.
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