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\ , U.S. Department of Jus ?ce g

Civil Rights Division

Voting Section - NWB
950 Pennsylvania Ave, NW
Washington, DC 20530

May 31,2012 -

The Honorable Ken Detzner
Florida Secretary of State
Florida Department of State

R.A. Gray Building =

500 South Bronough Street
Tallahassee, Florida 32399-0250

Dear Secretary Detzner:

This refers to certain new procedures that the State of Florida has recently implemented

to attempt to verify the eligibility of registered voters. Specifically, we understand that the

. Florida Secretary of State is working in coordination with the Florida Department of Highway
Safety and Motor Vehicles (“DHSMV?) to identify registered voters for possible removal from
the Florida Voter Registration System (“FVRS”). Based on recent news reports, public -
comments by state and local officials, and our review of a Florida Department of State training
presentation, it appears that Florida is seeking (1) to verify voter registration records in FVRS
against databases maintained by DHSMYV, as well as possibly other agencies, for purposes of
identifying potentially ineligible voters based on citizenship, and (2) to distribute the results of
this matching process to county supervisors of elections for further action, including possible
removal of registered voters from the voter rolls. News reports and other information, including
a press release from your office, indicate that this procedure has been initiated and is ongoing.

The practice described above appears to be different from the benchmark practice
currently in force or effect in the five covered counties in Florida subject to the requirements of -
- Section 5 of the Voting Rights Act. 42 U.S.C. 1973c.

Our records do not reflect that these changes affecting voting have been submitted to the
United States District Court for the District of Columbia for judicial review or to the Attorney
General for administrative review as required by Section 5 of the Voting Rights Act. 42 U.S.C.
1973c(a). Accordingly, it is necessary that they either be brought before that court or submitted
to the Attorney General for a determination that they neither have the purpose nor will have the
effect of discriminating on account of race, color, or membership in a language minority group
under Section 5. Changes that affect voting are legally unenforceable in the five covered
counties unless and until the requisite determination under Section 5 has been obtained. Clark v.
Roemer, 500 U.S. 646 (1991). Should you desire to make an administrative submission of these
changes under Section 5, please refer to file number 2012-3250 in your response so that it may
be channeled correctly.

We also note that the State of Florida, as a whole, is subject to the requirements of the
National Voter Registration Act of 1993 (“NVRA”), 42 U.S.C. 1973gg—1973gg-10. Section 8
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of the NVRA provides the standards for conducting list maintenance for voter registration lists
~used for elections for federal office. We have a shared interest in ensuring that the NVRA’s goal
of maintaining accurate and current registration rolls for federal elections is met. ‘At the same
time, Section 8 of the NVRA reflects Congress’s determination that list maintenance efforts must
also be conducted within an appropriate time period, and in a uniform and non-discriminatory
manner. ‘

In particular, Section 8(c)(2)(A) of the NVRA provides that “[a] State shall complete, not
later than 90 days prior to the date of a primary or general election for Federal office, any
program the purpose of which is to systematically remove the names of ineligible voters from the
official lists of eligible voters.”™ 42 U.S.C. 1973gg-6(c)(2)(A). Further, Section 8(b)(1) of the
NVRA provides that programs and activities aimed at “ensuring the maintenance of an accurate
and current voter registration roll” shall be “uniform, nondiscriminatory, and in compliance with
the Voting Rights Act of 1965....” 42 U.S.C. 1973gg-6(b)(1). The practice described above
appears to be a program to systematically remove the names of potentially ineligible voters from
the official list of eligible voters within the meaning of Section 8 of the NVRA, and does not
appear to fall within any of the exceptions allowed within the 90 day period before a federal
election. Because Florida’s primary election for federal office is August 14, 2012, that 90 day
period began on May 16, 2012. As a consequence, the practice appears to violate the NVRA.

To enable us to meet our responsibility to enforce federal law, please inform us by June 6
of the action that the State of Florida plans to take concerning the matters discussed in this letter.
Specifically, please advise whether the State intends to cease the practice discussed above, so
that the Department can determine what further action, if any, is necessary. If you have any
questions, please call Voting Section attorney Elise Sandra Shore at 202-305-0070.

Pl . Chfistian Herren, Jr.
~ Chief, Voting Section .

cc: Attorney General Pam Bondi
Daniel Nordby, Esq.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

JOSE MORALES, on behalf of ;
himself and those similarly situated, |

Plaintiff, CIVIL CASE NO.
. 1:08-CV-3172
KAREN HANDEL, in her official | Three-judge court
capacity as Georgia Secretary of (SFB, JTC, WSD)
State,
Defendant.
ORDER

I. INTRODUCTION

“No right is more precious in a free country than that of having a voice
in the election of those who make the laws under which, as good citizens, we
must live. Other rights, even the most basic, are illusory if the right to vote is
undermined.” Wesberry v. Sanders, 376 U.S. 1, 17, 84 S. Ct. 526, 535 (1964).

Accordingly, “[e]very voter . . ., whether he votes for a candidate with
little chance of winning or for one with little chance of losing, has a right
under the Constitution to have his vote fairly counted, without its being
distorted by fraudulently cast votes.” Anderson v. United States, 417 U.S.
211, 227, 94 S. Ct. 2253, 226364 (1974). “The right to vote freely for the
candidate of one’s choice is of the essence of a democratic society, and any

restrictions on that right strike at the heart of representative government.
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And the right of suffrage can be denied by a debasement or dilution of the
weight of a citizen’s vote just as effectively as by wholly prohibiting the free
exercise of the franchise.” Reynolds v. Sims, 377 U.S. 533, 555, 84 S. Ct.
1362, 1378 (1964).

“Confidence in the integrity of our electoral processes is essential to the
functioning of our participatory democracy. Voter fraud drives honest citizens
out of the democratic process and breeds distrust of our government. Voters
who fear their legitimate votes will be outweighed by fraudulent ones will feel
disenfranchised.” Purcell v. Gonzalez, 549 U.S. 1, 3, 127 S. Ct. 5, 7 (2006).

“[TThe electoral system cannot inspire public confidence if no safeguards
exist to deter or detect fraud or to confirm the identity of voters.” Crawford v.
Marion County Election Bd., 553 U.S. —,128 S. Ct. 1610, 1620 (2008)
(quotation marks and citation omitted) (noting that “public confidence in the
integrity of the electoral process has independent significance, because it
encourages citizen participation in the democratic process”).

II. BACKGROUND

Plaintiff Jose Morales (alternatively “Plaintiff’ or “Morales”) resides in
Cherokee County, Georgia and became a naturalized United States citizen in
November 2007. He is a registered student at Kennesaw State University.

Morales obtained his Georgia driver’s license in 2006, prior to becoming a
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U.S. citizen. In September 2008, he completed a voter registration
application on campus.

Thereafter, Morales received a letter dated 19 September 2008 from the
Cherokee County Elections and Registration (“County Registrar”) office.
Citing procedures set out in the Georgia Election Code, the letter informed
Morales that he was required to provide verification of his citizenship. On 26
September 2008, the County Registrar’s office sent Morales a second letter
stating that he might not be qualified to vote because his citizenship status
was unclear. Morales was advised in the letter that a hearing had been
scheduled for 15 October 2008 to determine his qualifications. At some time
on 26 September 2008, Morales appeared at the County Registrar’s office
where he presented his passport as evidence of his United States citizenship.
The passport was accepted as verification and the next day, 27 September
2008, the voter registration records were changed to indicate Morales was
eligible and registered to vote. A short time later, Morales received his voter
registration card. On 10 October 2008, a letter was sent to Morales advising
him that his 15 October 2008 hearing had been cancelled and informing him
“YOU WILL BE ALLOWED TO VOTE.”

On 9 October 2008, after Morales had received his voter registration

card but the day before the 10 October 2008 letter was sent confirming his
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eligibility and registration to vote, Morales filed this lawsuit with the district
court seeking a temporary restraining order (“TRO”)! and preliminary
injunction against Georgia’s Secretary of State, Karen Handel (“the
Secretary”). Morales’s claim for the TRO was based upon Section 5 of the
Voting Rights Act of 1965.2 Section 5 prohibits certain states with a specified
history of voting discrimination from enacting or administering a change in
existing voting practice or procedure without first receiving “preclearance”

from the United States Department of Justice (“DOJ”) or the United States

! Morales requested a temporary restraining order specifically directing
the Georgia Secretary of State to: (1) cease using any citizenship data derived
from the Department of Driver Services’ database; (2) direct all county boards
of elections to cease using any lists derived from that citizenship data as the
basis for voter challenges, correspondences, hearings, or removals; (3) direct
all county boards to immediately send letters rescinding previous
correspondences based on the database matching lists; (4) report any county
that refuses to comply; and (5) rescind the Secretary’s prior 24 September
2008 memorandum on absentee voter procedures. (Compl. 49 A-C.)

Z Morales also based his claim on alleged violations of the National
Voter Registration Act (“NVRA”), 42 U.S.C. § 1973gg et seq.. As a three-judge
court convened pursuant to Section 5, we are only required to address claims
under that section, though we could hear related claims as well. See Allee v.
Medrano, 416 U.S, 802, 812, 94 S. Ct. 2191, 2198 (1974) (noting that a three-
judge court could hear claims ancillary to those for which a three-judge court
was statutorily required, even if those ancillary claims would not otherwise
be heard by such a court). Although the court received evidence and heard
argument on the NVRA claim at the 22 October hearing, we exercise our
discretion not to address that claim, which will instead be decided by a single-
judge court. See White v. Alabama, 851 F. Supp. 427, 429 (finding it proper
for a three-judge court to sever non-Section 5 claims for resolution by a single-
judge court).
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District Court for the District of Columbia, See 42 U.S.C. § 1973¢, as
amended by Pub. L. 109-246, 120 Stat. 577 (2006). The State of Georgia is
subject to the requirements of Section 5. See id.; 28 C.F.R. app. § 51.
Preclearance is necessary to ensure that a voting change “neither has the
purpose nor will have the effect of denying or abridging the right to vote on
account of race or color.” 42 U.S.C. § 1973c.

In this case, the “change” in voting practice or procedure alluded to
concerns Georgia’s attempt to comply with the provisions of the Help America
Vote Act (“HAVA”)?, passed by Congress in 2002, which requires the
Secretary to maintain a statewide database of registered voters. One of the
two principal purposes of HAVA is to prevent voter fraud, and the Act
requires that the Secretary create a system to verify the information on voter
registration applications by matching the registration information against the
State’s Department of Driver Services (“DDS”) database and the Social

Security Administration (“SSA”) database. See 42 U.S.C. § 15483; Florida

3 HAVA recognizes the fundamental requirement of United States
citizenship to vote in federal elections by specifically providing, in the new
mail-in ballot procedures, for the requirement that mail-in ballots include the
question: “Are you a citizen of the United States of America?” 42 U.S.C. §
15483(b)(4)(A)(4).

* The Georgia Election Code provides that the Secretary of State is
responsible for coordinating the obligations of the State under HAVA.
0.C.G.A. § 21-2-50.
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State Conf. of the NAACP v. Browning, 522 F.3d 1153, 1168 (11th Cir. 2008).
When Morales’s voter registration information was matched with the
information in the DDS and SSA databases, the match results indicated that
Morales might not be a citizen. Because he was “flagged” in the database, the
County Registrar sent him the 19 September 2008 letter requiring him to
verify his citizenship.®

On 16 October 2008 the Chief Judge of this court entered an order
denying Plaintiff's requested TRO. He found that no specific irreparable
harm would occur before the three-judge court convened to warrant entry of
the requested TRO. In considering the harm to the Secretary should such a
TRO be granted, the court concluded that it was necessary to allow for further
development of the factual record. The court also concluded that granting the
requested TRO would effectively prevent the Secretary and those acting in
concert with her, specifically the 159 county registrars and their companion
election boards, from removing fraudulent or disqualified voters from the
voting lists. Such inability was found to significantly injure and diminish the

public’s respect for, and confidence in, the electoral process. Also, the court,

5 It appears that Morales was flagged in the database because he did
not become a citizen until after he obtained his driver’s license. Morales
became a naturalized citizen on 7 November 2007. In Georgia, an applicant
for a driver’s license indicates whether he is or is not a U.S. citizen.

6
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in weighing the interests of the parties, concluded that the Secretary’s ability
to maintain reliable voter lists was paramount to the temporary and minor
inconvenience to those individuals whose eligibility had been questioned on
the grounds of citizenship. Finally, the court opined that the temporary relief
sought by Plaintiff would likely lead to significant voter confusion.

This case involves a complex area of the law that is freighted with
significance given its timing and nature. As such, a clear understanding of
the competing interests before us is in order. First, we sketch the contours of
the current voting process in Georgia.

A. Registration

Under both the Georgia Constitution and provisions within the Georgia
election code, a person must be a citizen of the United States to register and
vote in Georgia. Ga. Const. art. II, § I, § II; O.C.G.A. §§ 21.2-216(a)(2), 21-2-
220(b). To register to vote in Georgia, a person must be at least eighteen
years old and a resident of the county in which he or she seeks to vote.
0.C.G.A. § 21-2-216. A “resident” of Georgia is defined under the state’s
motor vehicle code as either a United States citizen or an alien with legal
authorization from the U.S. government for his or her residency. Id. § 40-5-
1(15). Only Georgia residents may obtain either a driver’s license or an

identification card from the DDS. Id. §§ 40-5-20(a), 40-5-100(a).
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A person can apply to register as an elector® in person through the
DDS, the Department of Natural Resources, other designated offices or by
mail-in voter registration application. Id. § 21-2-220. It is important to note
that Georgia has no statutory framework within which same-day registration
and voting can take place. A person who applies to register to vote for the
first time in Georgia is not “registered” to vote at the time he or she submits a
voter registration application to one of the 159 county registrars. The person
is only “registered” once eligibility has been established. Georgia law
provides that a county board of registrars has the right and duty to examine
the qualifications to be an elector in the county. Id. § 21-2-228. The Georgia
Election Code further provides that a board of registrars may hold a hearing,
upon three days written notice, to examine the qualification or
disqualification of applicants or electors and may require the production of
documents and subpoena witnesses. Id. If a board of registrars determines
that a person is not qualified to register or remain registered to vote, the
individual is provided written notice of that decision and may appeal that

decision to the Superior Court. Id. § 21-2-228(e, ).

% The term “elector” under Georgia law means a person registered to
vote. Id. § 21-2-216(a).
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B. Voting

In Georgia, votes are cast using either a direct reporting electronic
machine (“DRE machine”) or a paper ballot. Votes that are cast via the DRE
machine are final, cannot be retrieved, and the vote of a particular elector
cannot be identified after the DRE vote is cast. There are three kinds of

» o«

paper ballots — “absentee ballots,” “provisional ballots,” and “challenged
ballots.” An absentee ballot is mailed to a registered elector upon request.
The elector then votes the ballot, places it in an envelope, signs an oath
printed on the envelope, places that envelope inside another envelope and
mails the whole package back to the registrar any time before the day of the
election. Id. § 21-2-385(a).

Provisional ballots look exactly like absentee ballots but are used for
different purposes. Id. § 21-2-419(a). Provisional ballots are provided to
individuals who present themselves at a polling place on election day and
claim to be registered electors, but whose names do not appear on the official
list of registered electors. Id. § 21-2-418(a). The provisional ballots, once
voted, are placed in colored envelopes to differentiate them from other types
of paper ballots and then placed in a separate, secure ballot box, Id. § 21-2-

419(a). A registrar has forty-eight hours after the election to determine

whether those casting the provisional ballots had, in fact, registered to vote.
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Id. § 21-2-419(c). There is no right to appeal the refusal to count provisional
ballots.

Challenged ballots mirror absentee and provisional ballots in
appearance. However, challenged ballots are provided only to those
individuals whose status as a registered elector is challenged by either the
registrar or another citizen. Id. § 21-2-230. If practicable, registrars are
directed to clear up any challenges prior to election day. If an eligibility issue
cannot be resolved in that time, the challenged individuals are permitted to
cast a “challenged” ballot. The Georgia election code requires registrars to
resolve all challenged ballots prior to the certification of the election results.
Id. Written notice is then provided to the challenged elector indicating
whether the challenge was successful. If the challenge is successful, the
elector may then appeal that decision to a Superior Court. Id. An appeal
does not delay the certification process. Id. §§ 21-2-229(e), 21-2-230.

ITI. LEGAL STANDARDS

A, Jurisdiction

At the hearing on 22 October 2008, the members of the court inquired
of all parties as to whether, in light of Morales having secured a voting card
and the assurances of his registrar (and the Secretary of State) that he would

be allowed to vote, there remained Article III standing. Essentially, the court

10
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wondered aloud if the case were moot, given that the sole plaintiff in the
controversy had achieved complete relief. While the complaint seeks relief for
those “similarly situated” to Morales, there are no class allegations in this
complaint and recognition of a class has not been pressed or adjudicated. A
review of the pertinent precedents reveals that our jurisdiction here is a
thorny issue not easily resolved.

Morales, based upon the voluntary action by his registrar, reinforced by
in-court assurances from the Secretary that he will be able to cast his vote,
appears to have achieved the relief he sought for himself when he filed this
action. Clearly, at the time of the filing of this action the court had Article III
jurisdiction — that point is not at issue. It is the subsequent, voluntary
actions by the Secretary and other election officials in response to Morales’
efforts to establish his eligibility that have occasioned a suggestion of
mootness. However, it should be stressed that Morales challenged, and held
an individual right to do so, the lack of preclearance as to the changes in the
electoral process caused by Georgia’s compliance with HAVA.

We conclude that this case, under the unique facts before us, satisfies
an exception to the mootness doctrine in that the injury complained of viz
Section 5 constitutes a “wrong capable of repetition, yet evading review.”

Southern Pac. Terminal Co. v. ICC, 219 U.S. 498, 515, 31 S. Ct. 279, 283

11
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(1911). As long as Georgia’s system for compiling the databases “remains and
controls future elections|[,]” Moore v. Ogilvie, 394 U.S. 814, 816, 89 S. Ct.
1493, 1494 (1969), we think the exception as outlined by the Supreme Court
in a range of cases starting with Southern Pacific and running through Morse
v. Republican Party of Virginia, 517 U.S. 186, 116 S. Ct. 1186 (1996), applies.’

First, the injury at bar appears to be of a type likely to befall the
plaintiff again. If Morales undertakes one of the actions that would cause his
eligibility to be questioned by reference to the databases at issue, there is a
“reasonable expectation that . . .[he] would be subjected to the same action
again.” Weinstein v. Bradford, 423 U.S. 147, 149, 96 S. Ct. 347, 348-49
(1975). Second, the injury here is of inherently limited duration and is likely
to always become moot before federal court litigation is completed. Ogilvie,
394 U.S. at 816.

Our circuit also has addressed this well-established exception to the
mootness doctrine. We have held that “[t]his exception allows a court to
reach the merits of a case which is otherwise moot if (1) there is a reasonable

expectation or a demonstrated probability that the same controversy will

"In Morse, the Court observed: “Like other cases challenging electoral
practices, therefore, this controversy is not moot because it is capable of
repetition, yet evading review.” Morse v. Republican Party of Va., 517 U.S. at
235 n.48, 116 8. Ct. at 1213 (quotation marks omitted) (emphasis added).

12



Case 849:c:08-29403DV2-VARWSE:ERENt DReLineRila ORIRH 1D/27 4R a2 83Rad@ID 319

recur involving the same complaining party, and (2) the challenged action
was in its duration too short to be fully litigated prior to its cessation or
expiration.” Brooks v. Georgia State Bd. of Elections, 59 F.3d 1114, 1120
(11th Cir. 1995).

Here, given the strong public interest in maintaining confidence in the
electoral process, the voluntary nature of the actions undertaken to provide
temporal relief to Morales in response to the citizenship evidence he
submitted, the ability of the Secretary or other election officials (i.e., the 159
county voter registrars in Georgia) to resume the process and procedures
challenged, and the press of time involved in the election cycle, the court is
persuaded that the exception to the mootness doctrine exists. The Secretary
also concedes Morales and a few thousand other voter applicants were subject
to the citizenship verification procedures he now challenges even though
Morales himself was cleared to vote. Accordingly, we have proceeded to rule
on this case within the parameters discussed below.

B. Voting Rights Act

Congress passed the Voting Rights Act in 1965 to end the practice of
racial discrimination in voting in various Southern states, including Georgia.
See South Carolina v, Katzenbach, 383 U.S. 301, 315, 329-30, 86 S. Ct. 803,

812, 819 (1966). Section 5 of the Act assists in achieving this goal by

13
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“suspend[ing] new voting regulations pending scrutiny by federal authorities
to determine whether their use would violate the Fifteenth Amendment.” Id.
at 334, 86 S. Ct. at 822. All changes in the voting process of a covered state
would have to be precleared by the Department of Justice in order for that
state to implement it, “so long as those changes reflect policy choices made by
state or local officials.” Young v. Fordice, 520 U.S. 273, 284, 117 S. Ct. 1228,
1235-36 (1997); see also Allen v. State Bd. of Elections, 393 U.S. 544, 566, 89
S. Ct. 817, 832 (1969) (noting that “Congress intended to reach any state
enactment which altered the election law of a covered State in even a minor
way’).

The Supreme Court has separated cases involving preclearance issues
into two categories — “substantive discrimination” questions and “coverage”
questions. Id. at 559, 89 S. Ct. at 828. “Substantive discrimination” cases
involve the issue of whether a change has the “purpose or effect” of infringing
on the right to vote based on race or color. Perkins v. Matthews, 400 U.S.
379, 384-85, 91 S. Ct. 431, 435 (1971). Only the Attorney General and the
United States District Court for the District of Columbia have the authority
to make preclearance decisions in such cases. See id. Accordingly, states
making substantive changes to their voting procedures must either seek a

declaratory judgment from the District Court for the District of Columbia or

14
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submit materials describing the change to the Attorney General. See 42
U.S.C. § 1973c; Morris v. Gressette, 432 U.S. 491, 502, 97 S. Ct. 2411, 2419
(1977). The state would be permitted to implement the changes under the
latter alternative if “it has (i) filed a complete submission with the Attorney
General, and (ii) received no objection from that office within 60 days.”
Morris, 432 U.S. at 502, 97 S. Ct. at 2419.

“Coverage” questions, on the other hand, involve the preliminary
question of “whether a particular state enactment is subject to the provisions
of the Voting Rights Act, and therefore must be submitted for approval before
enforcement.” Allen, 393 U.S. at 558-59, 89 S. Ct. at 828. A private party, as
well as the United States, has standing to “seek a declaratory judgment that
a new state enactment is governed by § 5,” and, if “the State has failed to
submit the covered enactment for § 5 approval, the private party has standing
to obtain an injunction against further enforcement, pending the State’s
submission of the [covered enactment] pursuant to § 5.” Id. at 555, 89 S. Ct.
at 826; see also 42 U.S.C. § 1973j(d), (f). All such actions must be heard by

three-judge district courts, in accordance with the provisions of 28 U.S.C.

® Under this standard, the Attorney General would not have to
affirmatively approve the change, rather he only must not have issued an
objection to it. See Morris, 432 U.S. at 502, 97 S. Ct. at 2419.

15
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§ 2284, the decisions of which would be immediately appealable to the
Supreme Court. See 42 U.S.C. § 1973c(a).

The present dispute involves a coverage action brought against a state
subject to the preclearance requirements of Section 5. In addressing whether
a Section 5 violation has occurred, we engage in a three-step analysis. See
Lopez v. Monterey County, Cal., 519 U.S. 9, 23, 117 S. Ct. 340, 349 (1996).
First, we must determine whether the state’s enactment constitutes a change
covered under Section 5. See id. Second, if the action does constitute a
change, we then look at whether the state has satisfied the requirements for
Section 5 approval. See id. Finally, if the approval requirements have not
been met, we then must determine “what temporary remedy, if any, is
appropriate” until such time as preclearance is obtained or the proposed
change abandoned. Id.

In order to evaluate whether a practice constitutes a “change” under
Section 5, we must compare it to the “baseline” for that coverage jurisdiction.
See Riley v. Kennedy, 553 U.S. —, 128 S. Ct. 1970, 1982 (2008). The
“baseline” would be “the most recent practice that was both precleared and in
force or effect.” Id. (quotation marks and citation omitted). After

determining this baseline, we then must look at “whether a State has

enact[ed] or is seek[ing] to administer a practice or procedure that is different
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enough from the baseline to qualify as a change.” See id. (quotation marks
and citation omitted).

C. Help America Vote Act of 2002

As previously noted, Congress passed the Help America Vote Act of
2002, 42 UU.S.C. § 15301 et seq., as part of an effort to reform federal election
administration. See Browning, 522 F.3d at 1155. Under HAVA, states are
required to establish and maintain a centralized computerized voter
registration list that contains the name and registration information for every
legally registered voter in that state. See 42 U.S.C. § 15483(a). Each
registered voter in the list must be assigned a unique identification number.
See id. § 15483(a)(1)(A)(ii).

HAVA also imposes a series of voter verification requirements on
states, thereby limiting their ability to accept and process applications for
voter registration. When an individual fills out such an application, she is
required to provide either her driver’s license number or the last four digits of
her Social Security number. See id. § 15483(a)(5)(A)(1). If she does not have
one, the state must assign her a unique identifying number, which should be
the same as the one used for her entry in the computerized list. See id.

§ 15483(a)(5)(A)(i1). For all new applicants, HAVA gives states the discretion

to decide on the appropriate standards for evaluating, in accordance with
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state law, whether an applicant provided sufficient and valid information to
meet the statute’s requirements. See id. § 15483(a)(5)(A)(iii). As part of the
voter verification process, HAVA requires the chief state election official, here
the Secretary, to enter into an agreement with the official in charge of the
state motor vehicle authority. See id. § 15483(a)(5)(B)(1). Under the terms of
such an agreement, information from the statewide voter registration system
would be matched with that contained in the motor vehicle authority’s
database, though only to the extent needed to permit the assessment of the
accuracy of the information contained on the registration applications. See
id. The motor vehicle authority must enter into a similar agreement with the
Commissioner of Social Security, which would cover those situations in which
no driver’s license number was provided. See id. §§ 405(r)(8),
15483(a)(5)(B)(ii).

Georgia only began to comply with the voter verification provisions of
HAVA in March of 2007, when the Secretary entered into an information-

sharing agreement with the DDS.” Under this agreement, DDS verifies the

® Until 2006, Georgia believed itself to be exempted from these
requirements based on 42 U.S.C. § 15483(a)(5)(D), which exempts states
which are permitted to request applicants to provide their full nine-digit
Social Security numbers., A 2006 court order forbade the use of complete
Social Security numbers, in response to which Georgia agreed to follow the
HAVA scheme pursuant to a consent decree. See Schwier v. Cox, 439 F.3d
1285 (11th Cir. 2006).
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following fields from registration applications: driver’s license number, last
name, first name, date of birth, last four digits of Social Security number, and
citizenship status. DDS has also entered into an agreement with the SSA,
pursuant to which the SSA will verify the accuracy of the following fields
from the applications: forename/surname, date of birth, last four digits of
Social Security number, and whether the individual is deceased.

As part of its compliance with HAVA’s requirements, Georgia has
created a voter registration database, which contains the information from all
applicants. All newly inputted information is transmitted to the DDS every
week night in order for DDS to conduct the HAVA verification process. DDS
sends this information on to the SSA. The next business day, the results of
DDS and SSA verification are available to county registrars, who can access
the information either by looking up an individual applicant in the database
or by requesting a county-wide compilation report. If the data verification
process could not verify that the applicant was a United States citizen, then
the registrar would be made aware of the discrepancy. This would occur
either by “NON-CITIZEN” or “N” being displayed in flashing red letters on

the screen when that applicant’s registration entry is displayed or by a
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notation on the compilation report.!® If a registrar receives this information,
the Secretary has suggested, but cannot require, that the registrar treat the
application in the manner prescribed under Sections 21-2-226 and 21-2-228 of
the Georgia Election Code for challenging the vote. In the absence of clear
guidance from the Secretary, registrars for the 159 counties in Georgia could
conceivably adopt a range of disparate methodologies for resolving these
discrepancies.'! At the time of the 22 October hearing, these voter
verification processes had identified 50,378 applications with potential data
mismatches in any of the listed categories, 4538 of which involved questions

of citizenship.'

19 Based on the record and responses at the 22 October 2008 hearing, it
appears that the registrars would be similarly notified if any of the other
fields could not be verified. However, questionable citizenship is the only one
that would produce a flashing red light on the computer screen.

' Many registrars appear to have dispatched letters to potential
ineligible voters, as occurred with Morales. They could also have adopted
other methods, such as calling those applicants, visiting their reported
addresses, or performing general research into birth records and so on.

12 The vast majority of these came from applications involving
individuals trying to register for the first time — 3821 of the 4538 citizenship
mismatches and 47,190 of the 50,378 total mismatches. At the time of the
hearing, Georgia had processed and submitted for verification more than
550,000 registration applications.
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IV. DISCUSSION

The changes Georgia adopted as a result of HAVA must be compared
against the Section 5 baseline in order to determine if they constitute a
change that should have been precleared. According to the DOJ'3, the
appropriate baseline would be the system Georgia had in place at the time
HAVA was adopted. At that point in time, the state did not have an
automated system for verifying registration applicant information nor any
standards for operating that system. Given this baseline, there are at least
two features of Georgia’s post-HAVA system that constitute changes that
require preclearance. One is the comparison of information in the DDS and
SSA databases that results in the identification of applicants whose eligibility
could not be verified. The other is the disparate methodologies employed by
registrars in attempting to evaluate, notify and qualify potential ineligible
voters.'* Though these could both be characterized as exercises of local
discretion, permitted under federal and state law, in response to the federal
mandate of HAVA, this does not shield them from review under Section 5.

See Young, 520 U.S. at 284, 117 S. Ct. at 1235-36 (noting that preclearance is

3 The DOJ requested to participate in this action as amicus curie and,
by agreement of the parties and the court, was permitted to do so.

* The Court implies no ruling on whether the 159 local registrars must
seek preclearance under Section 5.
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required, even when “the changes are made in an effort to comply with
federal law”). The two changes which were implemented by the State and its
county registrars reflect policy choices requiring preclearance under Section
5.

Accordingly, since Georgia has failed to preclear either of these
changes, we find it to have committed a technical violation of Section 5.
Though the Secretary has not conceded that she should have sought
preclearance for these changes, we note that the State has filed for
preclearance of its new procedures in response to an 8 October 2008 letter
from the Department of Justice as well as the initiation of this suit. To date,
the State appears to be cooperating fully with the Attorney General and
DOJ’s requests in the preclearance evaluation.

V. REMEDY

This challenged automated voter verification process is a change
affecting voting that is covered by the preclearance requirements of Section 5.
See Young, 520 U.S. 273, 117 S. Ct. 1228. The Secretary has implemented
this automated voter verification process without first obtaining preclearance
under Section 5 from the United States District Court for the District of

Columbia or the Attorney General of the United States.

22



Case 842ecl08-29403DV2-VMARWSasshent RRcline /il OFIRH 1D/ 2Hde Zaufe283RaigelD 329

The Secretary now has submitted to the Attorney General this
automated voter verification process for review under Section 5, and that
submission remains pending.

Because the Secretary is currently implementing an unprecleared
voting change covered by Section 5, and because there is an imminent federal
general election occurring on 4 November 2008, temporary injunctive relief is
required under Section 5, to remain in effect unless and until preclearance is
obtained by the Secretary. Accordingly, the court will grant the Plaintiff's
request for a preliminary injunction under Section 5, to the extent set forth
below.

The Secretary and all persons acting in concert with the Secretary,
including county election officials, are hereby ENJOINED to undertake the
following continuing actions that shall remain in effect as a temporary
remedy for the lack of preclearance, unless and until preclearance is obtained
under Section 5:

(1) Consistent with state and federal law, to reasonably ensure that
persons who have been identified (“flagged”) as potentially ineligible by the
State’s unprecleared automated voter verification procedures, and who
remain in that status at the time of voting, shall have the opportunity to cast

a ballot during early voting, absentee voting and election day voting for the
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November election by existing paper ballot procedures established under
state law, namely the challenged ballot procedure (0.C.G.A. § 21-2-230). The
Secretary has advised this court that these persons have been entered into
the state’s voter registration database, will be entered onto the state’s
electronic poll books and will have their flagged status noted, both in the
voter registration database that is used during early and absentee voting, and
in the electronic poll books used in polling place on election day. Timely
notice shall be provided to persons who cast challenged ballots pursuant to
the provisions of this paragraph of specifically what steps they must take to
provide any needed proof of eligibility, and when these steps must be taken,
in order to have their challenged ballots counted under state law. Consistent
with state and federal law, these paper challenged ballots shall be set aside
and considered under existing state law procedures for evaluating and
counting challenged ballots. The Secretary hereby is required to issue before
the 4 November 2008 election uniform guidance, in writing, to all county
registrars explaining the operation of existing challenged balloting
requirements of state law in this regard; and shall certify such notice to this
court upon completion;

(2) Consistent with federal law, to reasonably ensure that no voter is

permanently deleted from the voter registration list, and no voter registration
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application is permanently denied, based upon information flowing from the
unprecleared automated voter verification process, unles‘s the voter admits, in
writing, to election officials his/her present ineligibility. This is designed and
intended to reasonably ensure that voter information will remain on the voter
registration list to be checked against challenged ballots cast by voters in the
November election;

(3) Make diligent and immediate efforts to notify, in a uniform manner,
every person whose voter registration presently remains flagged as
potentially ineligible under the unprecleared automated verification
procedures, that they can vote in the November election by challenged paper
ballot and make diligent and immediate efforts to notify every such person
that information contained in the person’s registration or Department of
Driver Services records, or both, has raised a question regarding the person’s
eligibility to vote, and that they will be given an opportunity by the local
registrar to address their qualifications. The persons filing challenged ballots
shall be notified promptly, in writing, of what is necessary to resolve the
challenge (e.g., delivering a document demonstrating proof of citizenship to a
county voter registration office in person or by later-verified facsimile, or
bringing such document to those persons responsible for resolving challenged

ballots within a certain specified number of days after election day); and,
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(4) Consult with the Department of Justice to determine whether there
are any additional actions that can be taken prior to the November election to
reasonably ensure that persons who are actually eligible to vote, but whom
the State’s unprecleared voter verification procedures have flagged as
potentially ineligible, are allowed to vote a ballot in the November election.

This temporary injunction addresses the Secretary’s and the State of
Georgia’s compelling interest in complying with Section 5’s mandate to
ensure that no eligible voter is denied the right to vote for failure to comply
with an unprecleared voting practice. It also preserves the integrity of the
voting process by ascertaining the eligibility of the challenged voter to cast a
vote, thereby preventing the dilution of the votes of eligible voters. Moreover,
this temporary remedy addresses the Secretary’s compelling interest in
complying with HAVA so that no ineligible voter casts a ballot that cannot be
later adjudged eligible, since there will be an opportunity for voters to provide
additional information as to their eligibility before election day, on election
day or after the election, as well as an opportunity for election officials to
review this information and make a reasoned and informed determination on
challenged ballots after the election. This remedy is designed and intended to
reasonably ensure that no eligible voter is denied the right to cast a vote that

can be counted later, and that no ineligible voter is allowed to cast a ballot

26



Case B48ecl08-29403DV2-VPER \WSEsSHRent R2cline filad OFIRH1D/274f IBafe2S3RageiD 333

that cannot be discounted later. Such a remedy is intended to avoid
irreparable harm to the interests of both voter access and voter integrity, and
to voters and the State. In discharging their respective obligations under the
law and in complying with this order such intent should inform and guide the
actions of the Secretary and all those acting in concert witﬁ the Secretary,
particularly the local registrars and elections boards. This is “a remedy that
in all the circumstances of the case implements the mandate of § 5 in the
most equitable and practicable manner and with least offense to its

provisions” as well as with the least offense to the requirements of HAVA.

Clark v, Roemer, 500 U.S. 646, 660, 111 S, Ct. 2096, 2105 (1991).
SO ORDERED, this o2 day of October, 2008.

o

Am.gw\BIRCH JR.
UNITED'STATES CIRCUIT JUDGE
ELEVENTH CIRCUJJ COURT OF APPEALS

(k-

JAGK T. CAMP, CHIEF
UNITED STATES DISTRICT JUDGE
FOR THE NORTHERN DISTRICT OF GEORGIA

IANM[RM\Q \M/"\/

WILLIAM S. DUFFEY, JR.
UNITED STATES DISTRICT JU DGE
FOR THE NORTHERN DISTRICT OF GEORGIA
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: U.S. Department wr' Justice

Civil Rights Division

Voting Section - GSt,
JDR:GS : AHN:par 950 Pennsylvania Avenue, N.JV,
DJ 166-012-3 Washington, D 20530
2001~-1693

December 17, 2001

The Honorable Robert A. Bubterworth
Attorney General

State of Florida

The Capitol

Tallahasgee, Florida 32399-1050

Dear Mr. Attorney General:

This letter regards your submission under  Section 5 of the
Voting Rights Act of the "Florida Election Reform Act of 2001." In
our initial response to your submission, sent August 17, 2001, we
requested additional information on, among other provisions, those
addressing use cf provisional ballots; posting of a voter's bill of
righte; posting of voter responsibilities; and new voter purging
procedurea. We received additicnal information most recently on
October 16, which by statute required our further response by the
date of this letter.

Ag discussed below, the material the State hag sent us in its
initial submission and in response to our letter of August 17 has
been extremely helpful in c¢larifying the provisions of the Act, and
it has enabled us tec now preclear the State's proposed procedures
foxr provigional ballots (Sections 35, 36, 38, 41) and a woter bill
of rights (Section 60). To round out our review, however, we renew
our August 17 request for technical information regarding proposed
voter purde procedures (Sections 70-72).

I. Provigional Ballotsg

With respect to Sections 35, 36, 38, and 41 of the Reform Act,
which establish an entitlement to provisicnal ballots for wvoters
whose eligibility cannot be readily determined and procedures for
canvassing provisional ballots, the Attornmey General does not
interpose any objection to the specified changes.

This determination is expressly based on your representations .
on behalf of the State that, notwithstanding the availability of
provisional ballots, poll workers will continue to first attempt to
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verify a person's eligibility and correct precinct assignment, and
that if the poll worker can determine that a person is in the wrong
precinct, the poll worker will direct the person to the correct
precinct. gee Letter, Oct. 15, 2001 at p.7. Modification of the=ze
procedures (i.e., poll workers' failure to first try to verify

precinct eligibility, at precinct, prior to distribution of a
provisional ballot) would constitute an unprecleared voting change.

II. Voter Bill of Rights

With respect to the portion of Section 60 of the Reform Act
that amends Fla. Stat. § 101.031 to require posting of a Voter's
Bill of Rights, the Attorney General does not interpcse any
objection.

IITI. Statewi Database and Pur Procedures

With respect to BSections 70-72 of the Reform Act, which
authorize the Department of State to contract with the Florida
Asgociation of Court Clerks to design and maintain a statewids on-
line voter registration database, and which create new voter purge
procedures, we still need additional information in order to make
the comparison regquired by Section 5 of the Voting Rights Act
between the purge procedures implemented pursuant to Section B of
the 1998 Anti-Voter Fraud Act and the purge procedures mandated by
Sectiong 70-72 of the Election Reform Act. Set forth below is
additional information necessary for us to complete our review of
Sections 70-72, identified by the number of the request in our
August 17, 2001 letter.

5(a) Please identify whether the statewide voter registration
database/list created pursuant to § 98.0975 contained the names and
voter registration status of all registered voters in the State of
Florida, or only those Florida reagidents identified as having lost
their right te vote or whose continuing eligibility to vote was
questioned. In addition, please also provide the categories of
information provided in the database/list.

5{k} Please identify with specificity the "other computer
databases” that were utilized pursuant to § 98.0975, and the "other
relevant sources" available to the State pursuant to § 98.0977. If
the sources of information are not prescribed and/or limited by
law, please indicate this for both gections. Please alsoc provide
information for both sections regarding the role of elections
supervigors in identifyving ineligible and potentially ineligible
voterg, gpecifically any mandatory procedures to be followed.
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5(d) Please identify or describe for both sections the
standard of proof required, and the nature and degree of evidence
necessary, for state officials and county supervisors of elections
to determine that a voter is potentially ineligible so that he or
she was or will be identified as such in the database for any of
the specified reasons. For § 58.0977, please clarify the evidence
necesgary to establish the "suggestion" of ineligibility dencted in
§ 98.0977(3), and whether or not that language changes the
procedure for identifying potentially ineligible voters set forth
in 98.075. _

5(e) Please identify or describe for both sections the
standard of proof required, and the nature and degree of evidence
necessary, to make a final determination that a voter is ineligible
for any of the specified reasons. 1In other wordg, please clarify
the guantity and type of evidence that a voter would be required to
produce to establish that he or she remains eligible against any of
‘the enumerated challenges. In addition, please complete your
answer with regard to § 98,0977, which appears to be incomplete.

5(f) Please provide the procedures that will be required of
supervisors of elections pertaining to voters who fail to respond
to the reguired mailing pursuant to § 98.0977, and specifically,
indicate whether supervisors must purge voters who fail to respend
to the mailing, or wait for more information. As the question
sought a comparison of those practices reguired by county
supervigsors of elections prior to purging voters pursuant to §
98.0975 and § 98.0977, please address whether these practices
and/or the discretion afforded to elections superviscors under §
98.0977 have changed from prior practice.

5(g) Pleage identify the procedures that could have been
utilized by a voter who wished to contest his or her degignation as
a potentially ineligible wvoter with respect to § 98.0875, and
please complete your answer with respect to § 98.0977.

5(j) Please complete your answer with respect tc § 98.0977.

5(k) For both § 98.0975 or § 98.0877, please provide the
criteria that were or will be used by state and county election
officiale to initially identify and/or confirm the ildentity of a
potentially ineligible voter (e.g., first and last name, sex, race,
ethnic background, Social Security number, date of birth, eta.),
and whether the match for each criterion must be exact or may be
approximate.
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The chart format in which you provided your initial responses
to Request numbers 5(a) - (k) was particularly clear and helpful. If
possible, please continue to uge this form by adding the remainder
of the information identified above into one reviged chart.

Finally, note that if the State plans to issue implementing
regulations for Section 70, those regulations would be subject to
Section 5 review. Gee 28 C.F.R. 51.15.

If you have any ¢uestions concerning this letter, of if we can
aggist you in obtaining the requested information, please contact
Amy Nemko (202-514-3232), an attorney on our staff. Refer to File
No. 2001-1693 in any response to this letter sgo that your
correspondence will be channeled properly.

Sincerely,

B Hel

oseph D. Rich
Chief, Voting Section
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' OFFICE OF THE ATTORNEY GENERAL

SECTION 5 SUBMISSION
THE CAPITOL No. LU/ /683
TALLAHASSEE, FLORIDA 32399-1050 Reply tor
Office of the Attarney General
ROBERT A. BUTTERWORTH
Attorney General

State Programs
(850)414-3300; SunCom 994-3300
State of Fiorida )

g 2

- =

January 29, 2002 & S
F 5

Mr. Joseph D. Rich B @5
Acting Chief, Voting Section e g‘g
Civil Rights Division el b
Department of Justice % 26
Post Office Box 66128 a2
Washington D. C. 20035-1693 ,

RE: Submission Under Section 5 of the Voting Rights Act

Florida Election Reform Act of 2001, Chapter 2001-40, Laws of Florida
File No. 2001-1693  Response to Letter of December 17, 2001

Dear Mr. Rich:

This is in response to your letter of December 17, 2001 requesting additional information

regarding Sections 70-72 of Florida’s Election Reform Act of 2001 pertaining to the statewide
voter database and purge procedures.

As in my previous correspondence, this response follows the numbering system set out in your
December 17 letter beginning with 5(a) and concluding with 5(k).

Before responding to the specific inquiries of your December 17, 2001, letter we believe it
helpful to summarize the purpose and effect of the voting changes which remain under Section 5
review. These changes concern the manner by which state and local election officials will
identify persons who should be removed from the list of eligible voters because of death, &
finding of mental incapacity with respect to voting, or conviction of a felony (without the
restoration of civil rights). As you know, the statutory provisions which preclude voting by
persons who have been found to be mentally incompetent (and whose mental capacity with
respect to voting has not been restored), and by persons convicted of a felony (unless and until

civil rights have been restored), as well by those who have died are long-standing provisions of
Florida law and such voting requirements are not themselves subject to Section 5 review. -

The changes in law under review are designed to improve the process by which ineligible voters
will be identified. The new procedures address deficiencies of the prior law which placed too
much weight on the accuracy of state records, required no notice to, or input from, voters whose
rights were impacted, and placed a difficult standard on local election officials who might
question the accuracy of state records, The new statute establishes that computer records might
“suggest” ineligibility, but such suggestion only begins an investigative process to determine if
the voter is, in fact, ineligible. Election officials now are required to notify voters of the

suggestion of ineligibility and afford the voter an opportunity to correct mistakes. A voter is not

AN AFFIRMATIVE AGTION/EQUAL OPPORTUNITY EMPLOYER
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removed, under the new law, unless the election official determines that the voter is, in fact,
ineligible. If that decision is made, the voter will again be notified. :

The new law significantly enhances the rights of voters by promoting fair and accurate treatment,
As you are aware, some voters seeking to participate in the 2000 national election in Florida
alleged that when they appeared to vote they were told, for the first time, that they had been
removed from the list of eligible voters because of one of the above-described factors; and they
contended that such removal was an error, The new requirements of Florida law will minimize,"
to a very significant degree, the chances that such erroneous removals will ocour in future
elections. The new law markedly enhances the legal protections of the right to vote.

‘The voting changes under review ate entitled to Section 5 preclearance since they do not have the
purpose, and will not have the effect, of denying or abridging the right to vote on account of race,
color or membership in a language minotity group. Clearly the new methods for identifying
ingligible voters will not lead to a retrogression in the position of racial minorities with respect to
their effective exercise of the electoral franchise. Minority voting rights are advanced by the
change in Florida law.

‘We now turn to addressing the specific inquiries of you letter, which are answered in the order,
and with the references, of your letter.

5(a)

Section 98.0975 referenced the “central voter file” (CVC), and we assume that is what you are
describing as the “statewide voter registration databases/list.” The central voter file was defined
by section 98.097 as “a statewide, centrally maintained database containing the voter registration
information of all counties in this state,” Thus, the central voter file was to include information
regarding all registered voters. We have attached a document which describes database structure
and its fields so that you can see the fields of information included. Exhibit A.

There are three main categories of information in the CVF:

Biographical and identification data — name, address, date of birth, race, gender,
social security number (an optional field), voter registration number (as provided
by the supervisor of elections), precinct codes, single member district codes, and
other identifying data as available from the county

voter registration system, which is maintained by the county supervisor of
elections. : _

Voter history data— data, as available from the counties, reflecting voter history
for state election cycles. As previously noted, the voter history only reflects
whether a voter cast a ballot, not how a voter voted.

A record of those active voters contained within the biographical and
identification data that had been identified by Database Technologies, Inc.
(contractor) as possible ineligible voters. The contractor identifies these possible
ineligible voters as outlined in the Requirements Document. (Exhibit B).

-
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5(b)

In responding to this question and the ones that follow we want to emphasize that a major
purpose of the change in law is to enhance the protection to citizens in evaluating whether they
have lost their eligibility to vote in a particular county, Both the old law and the new law used
the term “other computer databases” in deseribing the sources of relevant information. (Compare
98.0975(3)(a)(Florida Statutes 2000) with 98.0977(4)(Florida Statutes 2001.) The new law also
says that election officials may use “other relevant sources” in gvaluating voter eligibility, ~
(98.0977(3)(Florida Statutes 2001.) Neither the old law nor the new law limited the sources of
information. Sources that have been used include the following:

Criminal history data from the Florida Department of Law Enforcement,
Records of voting rights restoration from the Florida Office of Executive
Clemency. _

- Records of deceased persons from the Florida Bureau of Vital Statistics,
_ Data Base Technology’s Proprietary Data from:

- - Florida’s Department of Motor Vehicles.

- United States Social Security Administration Death File,

- Department of Corrections in Florida and other states.

Again, however, these sources are not exhaustive. If an election official learns that a voter has died,
for example, the voter’s name should be removed from the list of eligible voters.

You also seek information regarding the role of elections supervisors in identifying ineligible or
potentially ineligible voters. Under both the old and new laws elections supervisors are required to
implement list maintenance procedures and those procedures are described by statute. Compare
98,065 - 98.0975 (Florida Statutes 2000) with 98.065 -~ 98.0977 (Florida Statutes 2001). The major
change is that the new law provides more protection to voters to ensure that any removal is proper.

Under the old law sent forth in 98.0975, state officials sent to county election officials a listing of
voters determined to be ineligible. County election supervisors were required to “attempt to verify
the information” but also were required to remove the names if' “the supervisor does not determine
that the information provided by the division is incorrect.” The double-negative of this statutory
language required an affirmative finding that a mistake had been made by state officials. The
presumption was that the list was correct. Virtually no procedural or substantive protection was
afforded to the affected voter.

Protection of the right to vote is enhanced significantly by the new law. Under 98.0977 the
information from databases lsting deaths, criminal felony convictions, or incompetency are merely
the starting point for evaluating whether a particular voter should be removed from the voter list.
That is why the statutes now say the data “suggests” that a particular voter should be removed from
the list. Under the new law, each potentially ineligible voter must be notified of the possible removal
and the voter is thereby given an opportunity to provide information indicating that removal would
be improper. There is no.longer a presumption favoring the accuracy of any computer database.
Actually, the presumption now favors the voter, since a voter is not removed unless “the supervisor
of elections determines that the voter is not eligible to vote under the laws of this state.” These voter
protections are described in 98.0977(3).
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5(d)

The preceding paragraphs describe the difference in the standards of the old and new laws. The old
law placed greater reliance on the aceuracy of computer databases. The old law described no specific
steps that an election supervisor must take to verify information provided by the state officials; thus
“verification” might be satisfied merely by confirming that names provided by state officials match
names on the list of eligible voters. The new law describes specific procedures requiring notice to
voters and an opportunity to correct mistakes. In fact, the new law requires notice to voters before
any decision on removal, and a subsequent notice after any decision to remove the voter from the
list of eligible voters. Also, it is worth repeating that the old law required removal if “the supervisor
does not determine that the information provided by the division is incorrect” whereas the new law
precludes removal unless the elections supervisor “determines that the voter is not eligible to vote
under the laws of this state.”

Your letter indicates a need for further explanation of the use of the word “suggests” in the new law.
That word does not change the procedures from the old law for identifying potentially ineligible
voters, but the word clarifies that the appearance of a name on the list does not, by itself, confirm
ineligibility. In other words, the presumption of ineligibility contained in the old law is removed by
use of the word “suggests,” The new safeguards of notice and inquiry form the basis for the decision
as to whether a particular voter should be removed from the list of eligible voters. The final
determination is made by the elections supervisor based on the totality of factual information that
is available including information from the voter.

The supervisors must also conduct general list maintenance once every two years pursuant to Section
98.065, Florida Statutes, for the purpose of protecting “the integrity of the electoral process by

ensuring the maintenance ofaccurate and current voter registrationrecords™, Section 98,075, Florida

Statutes, provides for further list maintenance activities including address confirmations

To determine that a voter is potentially ineligible to vote, a supervisor of elections must attempt
to verify the information provided on the CVF pertaining to deaths, felonies and mental
incapacitation, If the supervisor determines this information is correct the name of that voter
must be removed from the registration rolls, subject of course to the due process entitlements

discussed below. _

At this ‘ume, the Division of Elections recognizes no “other relevant sources” sufficiently reliable
for use in the Statewide Voter Registration Database pursuant to Section 98.0977, Florida Statutes.
In the past, Database Technologies used other sources that the Division of Elections did not deem
sufficiently reliable and are not permitted for use pursuant to the current Section 98.0977, Florida

Statutes.

Accordmgly, the initial design of the database will only compare Voter Blograplncal and

Identification Data to the following three databases, although additional sources are permitted should

thé supervisors of elections deem them sufficiently reliable, as speclﬁcally prescribed in Sectlon_

98. 0977(3), Flonda Statutes:
Criminal history data from the Florida Department of Law Enforcement.
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-~ Records of voting rights restoration from the Florida Board of Executive
Clemency.
- Records of deceased persons from the Florida Office of Vital Statistics,

There is no reliable single source of data for those adjudicated mentally incompetent in Florida at this
time. To the extent that county supervisors of elections receive and are able to verify information on
such adjudication, the system will allow that data to be entered into the database.

The clerk of the court is required to provide a list to the supervisor of elections of each person
adjudicated mentally incapacitated with respect to voting during the preceding calendar month, which
-person was a resident of that supervisor’s county pursuant to Section 98.093(2), Florida Statutes. In
addition, the clerk of court is required 1o provide the supervisor of elections with a list of each person
whose mental capacity has been restored with respect to voting,

Each supervisor compares voter registration information with information provided by the Florida
Department of Law Enforcement, the Board of Executive Clemency, Office of Vital Statistics and
other relevant sources as noted above. At that point, if the supervisor finds information suggesting
ineligibility to vote, the person shall be notified by certified United States mail. Subsection (6)
provides that the supervisors® duties are mandatory, violation of which shalli result in a misdemeanor
for the supervisor of elections. Section 98.0977, Florida Statutes, mandates all other list maintenance
activities as outlined above.

It should be noted that through the implementation of Section 98.0977, Florida Statutes, the burden
of proof is shifted from the voter to the supervisor of elections. The recent pre-clearance of
provisional ballots also allows a voter to cast a provisional ballot if there is any doubt as to eligibility -
at the polls.

After comparing the data, if the supervisor of elections finds information that suggests that a voter
is ineligible to vote, the voter must be notified. The supervisor bears the burden to demonstrate
ineligibility by the highest degree of proof consistent with the fact that the fundamental right to
vote is at stake. '

5(e)

The old law did not require amy notice to impacted voters. Thus, a voter may not have known that
he or she had been removed from the list of eligible voters until appearing at the poll to vote. The
new law corrects that deficiency by requiring notice and an opportunity for the voter to submit
information. Notice is again required if a decision is made to remove a voter. The type of
information to be submitted by the voter under the new law will depend on the allegation suggesting
ineligibility. For example, a voter might respond that “T am not dead.” Or a voter might deny that
he or she was ever convicted of a felony; or the voter might show that rights have been restored after
conviction, Legislation cannot anticipate every issue that may arise, and here the legistature required
fact-finding be the local election officials. There can be no contention that it will be difficult for
election officials to determine, with input from impacted voters, whether a particular voter is dead,
has been declared mentally incompetent or has been convicted of a felony and has not had civil rights
restored. Again, an affirmative finding of ineligibility must be made before any removal occurs.
Election supervisors who fail to perform these duties properly face sanctions. Section 98.0977(6).
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While there is no guidance in this statute as to the course of action a voter must follow to contest an
a determination of ineligibility, Section 98.081(3), Florida Statutes, states that if a votet’s name has
been erroneously removed, the supervisor shall restore that person’s name upon satisfactory proof
which would involve virtually any conceivable demonstration of documented eligibility.

After finding information suggesting ineligibility, the supetvisor of elections must send a notice of
this finding to the voter via cettified United States mail. The notice must state the reason for potential
ineligibility and must request information from the voter in order to make a final determination on
the voter’s eligibility. After reviewing this additional information, if the supervisor of elections
determines the voter is eligible, the voter shall remain on the registration books. I, after reviewing
the additional information, the supervisor of elections finds the voter is ineligible, the supervisor of
elections must notify the votet, and state the reason for ineligibility. At that point, the voter is
removed from the rolls. This section requires that this information be gathered before removal. As
set out above, the burden of proof is on the supervisor of elections to establish ineligibility.

The following is the completed answer found in the response dated October 15, 2001, on page 23;
“This is basically a reasonableness standard using supervisor of elections experience and
expertise, infused with the recognition that at issue is the right to vote,

5

The new law envisions that election supervisors will have the most accurate information available

to make the necessary determination. All stale and local government entities are required to
facilitate provision of information. (See 98.0977(4)) Notice to voters is provided by certified mail,
If a voter fails to contest the suggestion of removal indicated by state records the decision mustbe .
made on the basis of other available information. Any final decision, however, is no longer based
on a presumption created by a record-keeping system, but rather is based on a fair evaluation of all
available information relevant to the voter’s continued eligibility, If the decision is to remove the
voter, the voter again receives notice by certified mail. This new law significantly erhances the
protection afforded to voters as compared to prior Florida law.

5(g)

The old law did not Limit the steps that a voter could take to contest the designation asa
“potentially ineligible voter.,” The voter had the option of proving to the elections supervisor that
the designation was wrong. The deficiency of the old law was that there was no requirement that
the voter even be notified that she was a “potentially ineligible voter.” Thus, a voter may not

learn of the action until appearing to vote and learning that her name had been removed from the
list of eligible voters. Of course, even under the old law, the voter could — even after removal —
seek to restore the name to the list of eligible voters pursuant to Section 98.081(3) or challenge the
removal pursuant to the Florida Administrative Procedure Act, and, if necessary, to circuit court.
The new law addresses deficiencies of the old law by requiring notice and an opportunity to be
heard to each “potentially ineligible voter” prior to a decision to remove the voter from the list of -

eligible voters.

Under the former sfatute, a voter who wished to contest his or her designation as a potentially
ineligible voter under Section 98.0975, Florida Statutes, would have had to refer to Section
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98.081(3), Florida Statutes. This subsection states that if a voter’s name has been erroneously
removed, the supervisor of elections shall restore that person’s name upon satisfactory proof. In
addition, under existing Section 98.075, Florida Statues, if the supervisor of elections believes a
voter is not 18, not a United States citizen, is a fictitious person or has listed an address that is not
that voter’s legal residence, the voter is entitied to an administrative hearing through the process.
provided by Chapter 120, Florida Statutes, Florida’s Administrative Procedure Act. At this
hearing, the supervisor would have to show the required basis for removal and, if the supervisor
made out a prima facie case, the voter would then be permitted to show why his or her name
should remain on the registration books. Finally, the voter may appeal this decision in a circuit
court.

The following is the completed answer found in the response dated October 15, 2001, on page 23:
“There are basically two notifications. First, the opportunity to respond and show they are not the
same person. Second, if a voter provides satisfactory proof that his or her name has been
erroneously removed, the supervisor must restore that person’s registration pursuant to Section
98.081(3), Florida Statutes.”

33)
The following is the completed answer found in the response dated October 15, 2001, on page 24:

“Access is intended to be restricted to the supervisors of elections and certain Department of State
employees. This will be determined during the creation of the database.”

51
98.0975

For the CVF, pursuant to former Section 98.0975, Florida Statutes, the initial identification of
potentially ineligible voters was defined in the Requirements Document. (Exhibit B). Processing the
files was very involved. The first step was to standardize the way the name in each file was parsed.

This step was essential due to the wide variety of files and the lack of a consistent method of data
entry. All name suffixes were stripped from the last name field and placed in a separate suffix field.

The first name field was defined to contain any character appearing before the first space. The
remaining data was assigned to the middle name field.

The second step was to look for matches in the files. The records were compared based on the last
name, first name the least common denominator of the middle name and the date of birth. In using
the least common denominator while matching the middle name, a blank field or a matching middle
initial was considered 10 be a match. In other words, John Doe and John R. Doe were considered to
be matches for John Robert Doe, while John Michael Doe was not.

The third step was to run matches against social security numbers, where available. If a maich was
found, then those records were compared again by last name, first name and date of birth, At least one
of those fields had to match before the record was considered a hit. If the social security number was
the only field that matched, that hit was discarded. The Division has found that social security
numbers are an excellent source for confirming identity after other factors have been researched.
However, social security numbers, as a source for establishing identity, are not as reliable because
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social security numbers are frequently made up or the numbers are commonly interchanged.

The final step taken to establish felon matches was to compare the hits found against the clemency
data in the same manner as stated above, If a record of clemency was found, the match was not

reported to the supervisors of elections.

98.0977

Pursuant to Section 98,0977, Florida Statutes, for the Statewide Voter Registration Database matches
will be run in much the same manner. However, a ranking procedure will be implemented. This
procedure involves a mathematical algorithm as described in Exhibit C. Each match on a set of
predefined criteria that can be adjusted over time to provide for greater accuracy is also being
implemented. Under this approach, quality points are assigned to elements of matches based on
additional fields available in the data. A quality point level is selected, above which matches will be
wortked and below which they will be discarded. Initially, the system willusea very high quality point
level, Over time, however, a lower quality point level may prove accurate and, if so, may be adopted.

The current draft of the proposed ranking algorithms is attached as Exhibit C. Please note that it
provides differing quality point levels for exact, as opposed to varying, levels of approximate
matches.

Under both systems, once a voter is identified as a potential ineligible, the supervisor of elections in
each county must make the final administrative determination. The Division will provide the
supervisors of elections with a standardized letter for voter contact requesting additional information
to aid in this determination. Evidence of missing ot erroneous data would be the most common item
indicating that a voter was identified as potentially ineligible in error.

The statewide voter registration database is of a highly technical nature. As we learn more, the
database will be subject to modifications. This is a growing and technologically innovative process
that will be adjusted as experience and expertise dictates. The overriding purpose of this endeavor
is to develop and maintain the best and most reliable voter database.

The Division of Blections has approached the de51gn and development of the Central Voter
Registration Database as a joint project in cooperatmn with the Florida State Association of
Supervisors of Elections (FSASE) and a great deal of input from the data source agencies and the
public, The FSASE seated two advisory boards, the Voter Registration Advisory Board composed
of Supervisors of Elections and the VR Technical Advisory Group composed of technical computer
experts from the county election offices. _

Monthly public meetings of these participants’ representatives of the data source agencies, and other
interested individuals began on September 5, 2001. They were tasked with both design and
implementation of the new system. These meetings are slated to. continue through the final
development and the operational, life of the systemn. Once the system is completed and operational
the Division of Elections will 1mp1ement an ongoing performance review of the system. A key part
of the gystem design is the ability to monitor the frequency of incorrect matches, thereby allowing for
the detection and correction of incorrect data. This process will result in an increase in accuracy as
experience warrants. The VR Advisory Board and the Department’s Project Management, Oversight
and Budget groups will be responsible for monitoring the performance of the system throughout the
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system’s life.

Design documents and summaries of meetings are available on the Department’s website at

http://election.dos.state.fl.us/cvdb

We have attempted to respond to all of your questions fully and accurately, and we submit this
letter as our complete and final response to the remaining inquiries of your written request for
additional information, In conclusion, we submit that it cannot be disputed that the new law is an
improvement over the prior law in advancing fairness to voters and better assuring that only
persons who are in fact ineligible will be removed from the list of eligible voters. The standard
for Section 5 preclearance is satisfied. Although the statutory time period for preclearance cannot
be tolled further, we remain willing to discuss factual issues with you

If you require further information, please do not hesitate to contact George Waas of my office at
(850) 414-3662 or Amy K. Tuck with the Department of State, Division of Elections at (850) 245-
6208.

ROBERT A. BUTTERWORTH
ATTORNEY GENERAL '
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Civil Rights Division

. Voting Section - NWB,
JDR:GS:AHN:jdh 950 Pennsylvania Avenue, N.W.

DJ 166-012-3 Washington, DC 20530
2001-1693

March 28, 2002

The Honorable Robert A. Butterworth
Attorney General

State of Florida

The Capitol

Tallahassee, Florida 323%9-1050

Dear Mr. Attorney General:

This refers to your submission under Section 5 of the Voting
Rights Act, 42 U.S.C. 1973, of the "Florida Election Reform Act
of 2001." 1In our previous responses to your submission, the
Attorney General precleared all but Sections 70, 71, and 72,
which create a new statewide voter registration database and
voter purge procedures, authorize State funds to do so, and
designate State voter registration information as public record.
In our initial response to your submission, sent August 17, 2001,
we requested additicnal information on these three sections,
among other provisions. We received additicnal information from
you regarding Sections 70, 71, and 72 of the Act most recently on
January 30, 2002.

The Attorney General does not interpose any objection to
Sections 70, 71, and 72 of the Election Reform Act. However, we
note that the failure of the Attorney General to object does not
bar subseguent litigation to enjoin the enforcement of the
changes. See the Procedures for the Administration of Section 5
{28 C.F.R. 51.14).

This determination is expressly based on the State's entire
Section 5 submission, including the representations and
clarifications in your January, 29, 2002, letter [hearafter "Jan.
29 letter"] regarding the State's implementation of the
aforementioned sections. The State represented, for example:

- that there is no longer a presumption favoring the
accuracy of any computer database and that the presumption
now fawvors the voter; Jan. 29 letter at 3;
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- that the appearance c¢f a voter's name on the State's list
of potentially ineligible wvoters dces not, by itself,
confirm that voter's ineligibility; Jan. 29 letter at 4;

- that verification by county election cfficials may not be
satisfied merely by confirming that names of potentially
ineligible voters provided by state officials match names on
counties' lists of registered voters; Jan. 29 letter at 4;

- that through implementation of Fla. Stat. § 98.0377, the
burden of prcof is shifted from the voter to the supervisor
of elections to establish ineligibility by the highest
degree of proof consistent with the fact that the
fundamental right to vote is at stake; Jan. 29 letter at 5;
and

- that if a voter fails to contest the suggestion of
ineligibility indicated by state records, the final decision
is no longer based on a presumption created by the record-
keeping system but is based on a fair evaluation of all
available information relevant to the voter's continued
eligibility; Jan 29 letter at 6.

Modification of the implementing procedures get forth in
your Jan. 29 letter would likely constitute voting changes
requiring preclearance under Section 5. Further, we understand
that the implementing procedures, like the Election Reform Act
itself, will apply to the State of Florida as a whole and not
just the Section 5 covered counties, and that the State will
inform county supervisors of elections of the implementing
procedures discussed in the January 29 letter as summarized in
this letter.

Finally, as we noted in our December 17, 2001, letter,
Section 5 preclearance should be sought 1f the State plans to
igsue implementing regulations or administrative procedures for
Section 70. See 28 C.F.R. 51.15.
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If you have any gquestions concerning this letter, please
contact Amy Nemko (202-514-3232}, an attorney on our staff.
Refer to File No. 2001-16%3 in any response to this letter so
that your corregpondence will be channeled properly.

Slncerely,

M n. /ﬁf,d

Jdseph D. Rich
Chief, Voting Section
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CIVIL 72 ey

Office of the Attorney General

TERRY GODDARD
ATTORNEY GENERAL State of Arizona Direct Line (602) 542-7993
June 26, 2006
Vid OVERNIGHT DELIVERY _ SECTION 5 SU BMISSION
Mr, John Tanner
: /
Chief, Voting Section NO.mMé’ “"‘/7/4 7(
Civil Rights Division

Room 7254, NWB

U.S. Department of Justice
1800 G Street, N.W.
Washington, D.C. 20006

Re;  Submission under Section 5 of the Voting Rights Act
Arizona Secretary of State Elections Instructions and Procedures Manual (*Procedures
Manual™), June 2006 Updates
EXPEDITED PRECLEARANCE REQUESTED

Dear Mr. Tanner:

We make the following submission pursuant to Section 5 of the Voting Rights Act of
1965, as amended. To have the updated Procedures Manual in effect in time for the primary
election on September 12, 2006, we request expedited review pursuant to 28 C.I.R. § 51.34, For
your convenience, the information is set forth below as prescribed by 28 C.F.R. 51.27.

A, COPY OF ENACTMENT.

A copy of the Arizona Secretary of State’s June 2006 Procedures Manual is attached as
Exhibit A, |

B. COPY OF EXISTING PROCEDURES,
A copy of the current Procedures Manual is attached as Exhibit B.

C. EXPLANATION OF CHANGES.

A “red-lined” version of the 2006 Procedures Manual is attached as Exhibit C. The
“red-lined” version indicates the changes between the current Procedures Manual and the
Manual that is the subject of this submission. The substantive changes, with reference to the
page numbers as found in Exhibit C, are as follows:

1275 West Washington, Phoenix, Arizona 85007-2926 e Phone 602,542.3333 » Fax 602.542.8308
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Pg. 29

Pg. 31

Pg. 35

Pg. 44

Pg. 45

Pg. 46

Pg. 47

Pg. 48

Pg. 49-53

Pg. 53

Adds the TDD line.

Adds reference to “Sample Forms: HAVA Administrative Complaint
Form.”

Changes years and dates to reflect relevant dates for 2006 and 2007.

Deletes the reference to A.R.S. § 16-901(23) because it does not apply in
this area. -

Adds a reference to A.R.S. § 16-901(23); changes the “10” to “9” because
only 9 reports are now required; adds a reference to A.R.S. § 16-913(K).

Adds the citation to and language of A R.S. § 16-921, which was amended
to permit an insurer licensed in Arizona to make up to two written
solicitations for political contributions from a licensed insurance producer
with whom the insurer has an exclusive contract.

Allows a political action committee to file a statement of organization
prior to filing an application for an official serial number for a petition. If
a request for a serial number is later filed, the committee is required to file
an amended statement of organization within five days.

Adds a reference to AR.S. § 16-917(A), which was amended to require
political committees making independent expenditures within ten days
before the day of any election to send by certified mail a copy of the
literature and/or advertisement to each candidate named, or referred to, in
the literature and/or advertisement within 24 hours after submitting or
mailing it. '

Updates the filing schedule for campaign finance reports (“CFRs”) for
political committees, except standing political committees, by removing
the 2005 dates and adding the relevant dates for the 2006 election cycle.
Updates the filing schedule for CFRs for standing political committees.
Also updates the filing schedule by reflecting the fact that standing
political committees are no longer required to file a repott covering the
period beginning January 1 through May 31 (A.R.S. § 16-913(K)).

Adds language that statewide candidates must file their CFRs with the
Secretary of State (“SOS”). Also adds language that the provision
requiring statewide and legislative candidates to file their CFRs with the
SOS does not apply to candidates for federal office and that those reports
are filed with the Federal Election Commission.
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Pg. 54

Pg. 57-58

Pg. 59

Pg. 60

Pg. 61-62

Pg. 63-64

Pg. 64

Pg. 65

Adds language that the SOS shall make available for public access copies
of all reports filed with the SOS’s office through the office website,

Adds a reference to A.R.S, § 16-916.01, which permits county officers in
charge of elections to implernent an electronic filing system for relevant
documents under the campaign finance laws. It also permits the county
officer to require written ot printed copies of filings during the
implementation of the electronic filing systems.

Adds a new paragraph on “Additional Filing Methods.” This paragraph
reflects A.R.S. § 16-916(C), which expands the methods for the delivery
of CFRs.

Adds a new paragraph on “Political Party Candidates Filing of
Nomination Papers.,” The new paragraph sets forth the requirements of
AR.S, §16-311(A).

Adds to the list of circumstances under which a candidate may not runasa
write-in candidate. Specifically, it provides that a candidate may not file
for the general election if the candidate filed a nomination petition for
nomination other than by primary for the office sought and failed to
provide a sufficient number of valid petition signatures as prescribed in
ARS. §16-341.

Adds a new paragraph on “Continued Representation” of political
organizations on the official ballot, pursuant to A.R.S. § 16-804.

Adds new section on Arizena’s “Proof of Citizenship Requirement.” The
Department of Justice precleared this requirement as part of Proposition
200, approved by Arizona’s voters in the general election of 2004. This
section describes what constitutes “satisfactory evidence of United States
citizenship” when registering to vote.

Moves the section on “Statewide Voter Registration System” 1o pages 70
and 71,

Adds to the section on “Voter Registration Processing” the requirement
that the voter registration form be accompanied by evidence of U.S,
citizenship pursuant to A.R.S. § 16-166(F).

Adds language pursuant to A.R.S. § 16-166(G) that registrants modifying
their registration record in the county in which they are currently
registered need not provide proof of citizenship. Explains that voters
registering in new counties do need to pravide proof of citizenship.
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Pg. 66

Pg. 67-69

Pg. 70

Pg. 71-73

Removes language regarding applicants who already have a unique
identifying number assigned by the SOS.

Adds language that the counties will determine what number to use as the
voter registration identification number printed on a citizen’s voter
registration card. Also provides procedures for when a driver’s license or
social security number provided by the applicant to establish U.S.
citizenship does not match state motor vehicle records or records of the
social security administration.

Adds language to clarify that the voter registration form, when
accompanied by proof of citizenship, must be accepted if the citizenship
question is not answered. Changes the phrase “can not” to “shall not” in
explaining that the registration shall not be completed until the citizenship
question is answered yes as required by A.R.S. § 16-121.01 and 42 U.S.C.
§ 15483(b)(4)(B). Adds language that if the citizenship box is marked
“no,” the recorder shall send a copy of the form to the registrant with a
letter explaining that the registrant must be a2 U.8. citizen.

Removes language indicating that the registrant establishes U.S.
citizenship by answering “yes” to the citizenship question. Qutlines
procedures for collecting and maintaining information provided by
registrants to establish citizenship. Also adds procedures for processing
and verifying proof of U.S. citizenship,

Removes language from the section on “Statewide Voter Registration
System” (moved from page 63) that the SOS “shall develop” a statewide
database, and that the database *shall” include a unique voter identifying
number. Identifies by number the four major areas for comparison under
the statewide voter registration system. Under a subsection on motor
vehicle records, adds language that the voter registration form requires
either a driver’s license number of the last four digits of the social security
number, Adds that the counties “shall” process any discrepancies or
updates obtained from the MVD,

Identifics information for determining if duplicate records exist among
counties, and adds procedures for processing information regarding
felonies obtained from juror questionnaires, Adds new information
regarding the restoration of rights for convicted felons, and language that
the SO8’s office “shall” compare all death notification records received
from DHS.
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Pg. 73-74

Pg. 75

Pg. 76

Pg. 77

Pg. 78

Pg, 79

Pg. 80

Pg. 80-82

Pg.82

Adds section on “Voter Registration Record Status List.” The section
explains the circumstances under which voter registration records are
considered “active,” “inactive,” “canceled,” “pending,” or “rejected.”

Changes “applicant” to “registrant.” Clarifies that registrations generated
through Arizona State EZ Voter System include registrations done through

the EZ Voter Internet Service or voter registrations processed in a Motor
Vehicle Division office and electronically transmitted to the SOS.

Adds cite to A.R.S. § 16-152(B).
Under section entitled “Incomplete or lllegible Registration,” provides that
a new voter registration must also include proof of U.S. citizenship,

pursuant to A.R.S. § 16-166(F), and gives cite to that statute.

Updates the relevant dates for 2006 and 2007. Adds cite to A.R.S. § 16-
135(B). :

Removes footnote 2,

Adds a paragraph that explains that once a county cancels a voter
registration, the record of the voter shall be retained for five years on the
voter registration database before it is moved to alternative storage.

Removes reference to footnote 2.

Adds provision under “Mailing Requirements” that only official election

- mailings shall count toward the first attempt under the NVRA in

accordance with law,

Moves section on “Voter Registration Data Processing” to this part of
Procedures Manual.

Moves section on “Auditable Formats Internet Transmission” to this part
of Procedures Manual, Removes the paragraph on “Identification,” and
rewords the paragraphs on “Encryption” and “Auditability.” Changes
language to state that when encrypting information for transmission, the
county “shall” choose no less than 128-bit strength.

Under section on “Voter Registration/Duplicate Match File
Requirements,” removes the requirement that the counties electronically
transmit a voter registration file to the SOS on a daily basis. Instead, the
counties are required to transmit such files that contain records that are
new, changed or deleted since the last submission. '
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Pg. 83-84

Pg. 84

Pg. 86

Pg. 87

Pg. 90

Pg.91

Pg. 93

Removes “phone number” from the list of fields that are included in the
voter registration file transmitted to the SOS,

Under section on “Precinct Registers,” adds: a requirement that counties
run & full file right before printing off signature rosters and precinct
registers to ensure that the information at the statewide level and what is
printed on the signature rosters is synchronized; a requirement that county
recorders check the Systematic Alien Verification for Entitlements
(SAVE) program database at least 2 weeks before the election for any
registrant who submitted a certificate of naturalization and input the
verified registrants prior to printing the rosters; and, a requirement that if
time does not permit, the county recorders print these in a supplement to
the roster to be distributed to each precinct immediately preceding the
election or give the newly registered voter a recorder’s certificate,

Under section on “Voter Requests for Early Ballots,” provides that elector,
to make a complete and correct request for an early ballot, can provide
information other than date of birth and state or county of birth “that if
compared to the voter registration information on file would confirm the
identify of the elector.”

Adds paragraphs on how to obtain information from protected voters on
their participation in an election year. Moves paragraphs pertaining to
absent uniformed or overseas voters to section starting on page 95.

Adds paragraph on “Use of Accessible Voting Device at On-Site Early
Voting” to provide more specific instructions.

Moves section on “Early Voting Sites” to this part of Procedures Manual.
Also provides that recorder may mark or post the 75-foot limit from the
outside doorway,

The paragraph on “Voter Assistance” is moved to the section on “Special
Election Boards for Ill or Disabled Voters,” starting on page 93.

Adds requirement that county recorders provide clear instructions to eérly
voters regarding the appropriate marking device to be used to mark the
ballot.

Adds a paragraph on how to deal with persons who wish to vote for
presidential electors but who have begun residence in another state after
the 30" day immediately before an election in which presidential electors
are chosen., Adds section on “Special Election Boards for Il or Disabled
Voters.”
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Pg. 94-95

Pg. 95-105

Pg. 106-107

Pg. 108

Pg. 108-109

Moves section entitled “Challenges to Early Voting Ballots™ to this part of
Procedures Manual,

Reorganizes section and changes name to “Military and Overseas Voters.”
Adds definitions of “absent uniformed services voter” and “overseas
voter.” Adds sections on “Qualifications for Voter Registration” and “Fax
and Electronic Transmission.” Rewrites section on “Special Write-In
Early Ballots.”

Under “Federal Write-In Early Ballots,” provides that in circumstances set
forth in the Manual, an overseas voter may use a federal write-in early
ballot if the voter applies for an early ballot by 7:00 p.m. on election day;
this is changed from “30 days before the general election.” Also provides
for how to handle situations when a United States citizen who has never
resided in the United States wants both to register to vote and to vote.

Provides that a federal write-in early ball of an overseas voter shall not be
counted if the application for an early ballot is received by the county ,
recorder or other officer in charge of elections after 7:00 p.m. on election !
day, or an early ballot from the overseas voter is received by 7:00 p.m. on !
election day. ’

Adds sections on “Emergency Procedures — UOCAVA Early Ballot
Processing,” and “UQCAV A Reporting.”

Under section on “Required Number and Type of Voting Systems,
Including Devices, for Primary and General Elections,” removes
references to 2004 elections.

Adds to list of requirements for voting systems used for elections with
federal offices on the ballot; specifically, adds requirement that the ballot
shall “provide a paper document or ballot that visually indicates the
votet’s selections.” ‘

Adds reference to A.R.S. § 16-446,

Removes sentence “Cities and towns are exempt from A.R.S. § 16-447,”

. and removes cite to A.R.S. § 16-442(B).

Adds paragraphs on the requirements of A.R.S. § 16-442.01(A) and (B).
Moves discussion of A.R.S. § 16-442.01(C) to pg. 109.

Under section on “Certification of Voting Machines,” adds information
regarding the equipment certification process and software security.
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Adds paragraph on “Election and System Software Escrow Requirement”
and on “Equipment Refresh Policy.”

Pg. 109-110  Moves section on “Filing of Computer Election Programs with Secretary
of State” to an earlier part of the Procedures Manual,

Pg. 111-112  Adds expanded section on “Election Management System Security.”
Pg. 112-113  Adds section on “Voting Equipment Security,”
Pg. 113-114  Adds section on “Election Media Security.”

Pg. 114-119  Moves section on “Logic and Accuracy Tests” to earlier in the Procedures
Manual.

Pg. 114 Changes'language regarding [ogic and accuracy tests from “seven working
days” to “ten business days.”

Pg. 115 Expands on discussion of “Conduct of the Test.”

Pg. 116 Provides that the results of each blank ballot test and a fully voted ballot
test be preserved with the official results of the election,

Pg. 117 Changes language from “tabulating equipment”. to “voting equipment.”

Removes language that the logic and accuracy test ballots and database be
sealed in a container.

Pg. 118 Removes the phrase “tabulation machines, computers” from section on
“Logic and Accuracy Tests Performed by the Secretary of State.”

Expands on explanation of “Scope of Test.”

Under section on “Materials and Equipment Supplied by County,” adds

language that ballots or ballot layouts for accessible voting equipment will

be delivered to the secretary of state no later than two weeks before early
“voting.

Pg. 119 Removes language “tabulation system” from section on “Materials and
Equipment Supplied by County.”

Provides that all tests performed by the secretary of state will be
conducted while the voting equipment is in election mode., '
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Pg.

Pg.

Pg.

Pg.

Pg.

120

121

122

123

125

126

129

131

Moves section on “Tabulation Back-Up Plan” to earlier in Procedures
Manual.

Substitutes language “as determined on the voter registration cut off 29
days before any election” with “after the registration cut-off date for the
election.”

Under section “Sample Ballots for Primary Elections,” adds requirement
that sample ballots “shall include the list of acceptable form of
identification for voters.”

Adds requirement that each sample ballot clearly indicate in a conspicuous
location that it is not an official ballot.

. Under section on “Sample Ballots for General Elections,” adds

requirement that sample ballots “shall include the list of acceptable forms
of identification for voters.”

Adds requirement that each sample ballot clearly indicate in a conspicuous
location that it is not an official ballot.

Under section on “Sample Ballot” (for Presidential Preference Election),
adds requirements that sample ballots “shall include the list of acceptable
forms of identification for voters,” and that each sample ballot clearly
indicate in a conspicuous location that it is not an official ballot.

Under section on “Records Retention,” adds statement that ballots and
voting materials must be retained six months for all non-federal elections
and adds cite to A.R.S. § 16-624(A),

Under primary election official ballot specifications, adds language that
ballot specifications for accessible voting devices shall follow the same
format and rotation as those of a printed ballot.

Under general election official ballot Speciﬁcations, adds language that
ballot specifications for accessible voting devices shall follow the same
format and rotation as those of a printed ballot.

Adds section on *“Provisional Ballot Affidavit Specifications.”

Clarifies that polling place changes are “precleared” by the Department of
Justice. :
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Pe.

Pg.

Pg.

Pg.

Pg.
. 142

Pg.

132-133

. 134

136

137

138

139-140

140-141

143-144

Under section “Instruction of Election Board Workers,” adds the
following to the list of topics that shall be covered in election board

worker training:
’ Procedures for proof of identification.
. Accessible voting equipment.

Combines provisional ballot processing at the polls with procedures for
proof of identification at the polls.

Under section “Premium Board Worker Training,” adds language that
fraining sessions shall be taught by personnel under the supervision of an
individual who holds an election officer’s certificate issued by the SOS in
accordance with AR.S. § 16-407.

Adds new duty for judges to examine the numbers on the seals on the
voting machines to make sure they correspond to the numbers on the

precincet election supplies inventory list.

Adds new duty for marshals to preserve order at the polls and permit no
violation of the election laws.

Moves “New Poll Worker Orientation” to here from page 138,

Changes section name from “Pre-Election Meeting” to “Pre-Election
Responsibilities.”

Makes “Building Access” a separate section.

Adds language to “Equipment and Furniture Arrangement” and changes
“DRE” to “Accessible Voting System.”

Adds language to “Voting Device Check™ to provide more specificity.

Moves section on “Precinct Zero Report” to pg. 140. Adds language to

section on “Setting Up the Polling Place” to make directions more

specific. Adds language regarding tamper-resistant or tamper evident

seals. ‘

Adds language to section on “Precinct Zero Report.”
Under “Who May Vote,” adds new first paragraph and removes rest of
section,

Under “Early Ballot Drop Off,” changes language of second paragraph.
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| Pg.

Pg.

Pg.

Pg.

Pg.

Pg.

. 144

. 145

. 147

148

. 149

Adds new section on “Ballot Box Overflow” to provide information to
poll workers on how to resolve issues that arise at the polling place on
election day.

Adds new section on “Access to Auxiliary Bin” to provide information to
poll workers on how to resolve issues that arise at the polling place on
election day.

Moves “Complete Power Failure or Unit Failure/Ballot Emergency Bin”
to here from page 141.

Removes section entitled “When Names Do Not Appear on the Signature
Roster.”

Removes “Voter Registration Data Processing” from here and moves it to
page 80,

Deletes “Filing of Computer Election Programs with Secretary of State.”

Removes “Equipment Diagnostic Testing” from here and moves it to page
111, '

149-153 Removes entire section on “Logic and Accuracy Tests” from here and

153

154

moves it to pages 114-119.
Removes “Tabulation Back-Up Plan” from here and moves it to page 119,
Under section on “Spoiled Ballots,” adds language that the inspector or

judge shall mark the spoiled ballot in a manner to assure that it cannot be
counted by any electronic voting system.

154-162 Adds section on “Procedure for Proof of Identification and Provisional

. 163

»l

Ballot Processing at the Polls,

Adds two more reasons why a voter may voie a provisional ballot;
specifically, when the voter has not provided sufficient identification at
the polling location, and when the voter is challenged at the polling place.

164-170  Deletes section on “Procedure for Prdvisional Ballots” because it has been

incorporated with identification at the polls and is now in the section
entitled “Procedure for Proof of Identification and Provisional Ballot
Processing at the Polls” starting at page 154.

! The Department of Justice precleared the Secretary of State’s “Procedure for Proof of Identification at the Polls”
on October 7, 2005 (DOIJ File #2005-2943).
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Pg. 171 Removes reference to A.R.S, § 16-513(A)(4).
Adds Department of Justice Observers to list of persons who can remain
inside the 75-foot limit while the polls are open.
Pg. 172 Adds new section on “Electioneering Qutside the 75 Foot Limit.”
Pg. 173 Removes “Early Voting Sites” from here and moves it to page 90.

Pg. 173-179 Removes entire section on “Early Ballot Processing” from here and moves
: it to pages 189-193.

Pg. 183 Adds to instructions for transporting the memory pack; specifically, adds
that for accessible voting units with a paper receipt, the receipt will be
placed in the container and that at least 2 designated election officials
representing voters of different political parties shall deliver the container
to the designated receiving site. :

Under section “Cettificate of Performance — Precinct Ballot Report,” adds
to the steps to be taken after all voters have left the polling place.

Pg. 184 Under section “Final Closing of the Polling Place, adds fo the list of steps
to be taken by the remaining election officials; specifically, they shall
transport the voter verifiable paper audit trail printout or canister to the
designated receiving site.

Pg. 185 Under “Election Security Requirements,” adds “polling place ballot
security” fo list of basic security duties.

Pg. 185-186  Adds new section on “Polling Place Ballot Security.”

Pg. 186 Provides that transportation. of ballots may be monitored by political
observers; removes mandatory language.

Pg. 187-193 Moves “Early Ballot Processing” to this part of Procedures Manual from
pages 173-178.

Pg. 197" Under “Provisional Ballots,” adds paragraph that provisional ballot
envelopes shall be visually distinguishable from other bailot envelopes
and that the envelopes for provisional and conditional provisional ballots
may be printed on color paper, may bear bar codes that do not identify the
voter or may use other methods to visually distinguish those types of
ballot envelopes.
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Provides that provisional ballots be kept separate from conditional
provisional ballots.

Pg. 199 Removes langnage that “If a voter has marked his/her sample ballot/full
text of issues instead of the optical scan ballot, the sample ballot is sent to
the duplication board.’

. Pg.203 Under “Provisional Ballot Processing at Central Count,” adds new
paragraph that conditional provisional ballots shall be clearly
distinguishable and kept separate from all other provisional ballots and
that they shall not be processed until the voter has produccd sufficient
identification to the county recorder,

Pg. 206 " Moves “Verification of Provisional Ballots” to this part of Procedures
Manual. ,

Adds to list of reasons why a ballot shall remain unopened and shall not be |
counted; specifically, the ballot shall not be counted if the voter has not *
produced sufficient identification.

Pg. 207 Adds new section entitled “Rejection Reason Code.”

Pg. 208 Under “Audit Board Instructions,” adds that optical scan and accessible
voting device tapes/printouts and a copy of the downloaded precinct
results, in addition to all board logs, shall be delivered to an audit board
upon the completion of each board’s function.

Adds to the list of duties of the audit board; specifically, adds that the
audit board: receives the optical scan and accessible voting device precinct
paper tape; receives a copy of the transmitted precinct results from the
election management system; verifies that the count from the optical scan
and accessible voting device precingt paper tapes is the same as the count
from the transmitted precinct results on the election management system;
and produces a written record that the correct amounts for each candidate
and issue were transmitted from the polling place to the elections
management system,

Pg. 210 Deletes section entitled “Multiprogramming and Network Environments.”
Pg. 211 Moves “Election Reporting” to here from page 234.
Pg. 212 Changes title to “Stdrage of Ballots and Reports.” States that the ballots

shall be delivered to the county treasurer for secure storage, but removes
requirement that they be stored in the ireasurer’s vault.
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Pg.214 Under section on “Primary and General Elections,” adds requirement that
the Board of Supervisors shall, within 10 days after the primary election,
deliver the canvass to the secretary of state.

Pg.214-215 Adds new section on “Additional Repotting.”

Pg. 218 Under section “Determining Whether Recount is Required,” changes
language to state that a recount is required when the margin of votes for a
particular office is less than or equal to the lesser of 10 votes in an office
to be filled by the electors of a city or town or a county or subdivision of a
city, town or county.

Pg. 219 Under “Method of Recount,” provides that ballots shall be recounted on an

electronic voting system programmed under the supervision of, and not
by, the SOS.

Provides that if the election for office of the SOS is'contested, the
electronic voting system shall be furnished and programmed under the
supervision, and not at the direction, of the governor.

Adds cite to A.R.S. § 16-664.

Under section on “Registration and Voting Information,” adds paragraph
on Accessible Voting Device for use by voters with disabilities.

Pg. 220 Removes paragraph that beginning on January 1, 2006, the board of
supervisors shall provide at each polling place at least one device that
complies with HAVA.

Pg. 221 Under section entitled “Accessibility,” adds paragraph that requires

counties to submit the results of their inspections to the SOS at the same
time they certify their election results,

Pg. 222 Under “Walkways and Pathways to Building,” adds requirement for
accessible walks that they must be free of any objects with bottom edges
that are higher than 27 inches but less than 80 inches above the walkway
and that extend more than four inches into the walkway.

Pg. 223 Under “Corridors and Passageways,” adds requirement that they be free of
any objects with bottom edges that are higher than 27 inches but less than
80 inches above the walkway and that extend more than four inches into
the walkway,

Adds new language on “Stairs.”
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Pg. 224

Pg. 227

Pg. 228
Pg. 230

Pg. 232

Pg. 234

Pg. 234-236
Pg. 236-237

Pg. 238-269
Pg. 270

Pg. 271-280
Pg. 281-288

Pg. 289-300

Removes paragraph that beginning on January 1, 2006, the board of
supervisors shall provide at each polling place at least one direct recording
electronic system for voters with disabilities for each polling place that is
certified for use by voters with disabilities.

Under “Terminology,” adds definition for “Absent Uniformed Services
Voter.”

Modifies definition for “Accessible Voting System.”

Modifies definition for “Ballot.”

Adds definition for “Conditional Provisional Ballot,”

Adds definition for “Overseas Voter.”

Under definition of “Vote,” modifies language under “For Accessible
Voting Systems,” and adds language to “For AutoMark Voting.”

Adds definition for “Voting Device.”
Moves “Election Reporting” from here to page 211,

Moves “Auditable Formats Internet Transmission™ from here to pages 80-
82.

Moves “Voter Registration/Duplicate Match Information” from here to
pages 82-84.

Under “Schedule of Events,” changes dates for 2006 election.

Adds “Equipment Certification Procedures.”

Adds new procedure for “Arizona Voting Equipment Certification.”
'”3

Adds new procedure for “Arizona Voting Equipment Decertification.

Adds new procedure for “Arizona Voting Equipment Emergency
Conditional Certification.”

% The Department of Justice precleared this procedure on March 2, 2006 (DOJ File #2006-0514).

3 Please sec footnote 2.
* Please see footnote 2.
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Pg.301-302 Reorganizes and adds to “Sample Forms.” Specifically, the following
Sample Forms were added:

Under “Voter Registration,” the National Voter Registration Form was
added,

Under “Military and Overseas Voters,” the Federal Post Card Application
and the Federal Write-In Absentee Ballot were added.

‘Under “Uniform Comrespondence,” all of the forms listed were added.
Under “Eatly Voting,” Accessible Voting Device Affidavit was added.

Under “Polling Place,” Identification at the Polls Requirements for Voters
was added. ' '

Under “Additional Reporting Forms,” all of the forms listed were added.

Pg. 309 Provides sample of the National Voter Registration Form.

Pg.310 Provides sample of the Federal Post Card Application.

Pg. 311 Provides sample of the Federal Write-In Absentee Ballot.

Pg.314 Provides sample of 2" Notice That Citizenship Documentation Needed.

Pg.315 Provides sample of AZ DLN Number Did Not Match at MVD.

Pg. 316 Provides sample of Citizenship Proof needed.

Pg. 317 Provides sample of Jury Questionnaire — Felon.

Pg. 318 Provides sample of Jury Questionnaire — Citizenship.

Pg. 319 Provides sample of Felony Conviction.

Pg. 320 Provides sample of County Recorder Naturalization Ceremony
Certification.

Pg. 321 Provides sample of Recorder’s Certificate.

Pg. 322 Adds line at bottom of document to which candidate must sign his/her

name that he/she has read all applicable laws relating to campaign
financing and reporting.
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Pg. 323

Pg. 324

Pg. 325

Pg. 326-327

Pg. 328
Pg. 330

Pg 331

Pg. 332

Adds line at bottom of document to which candidate must sign his/her
name, that he/she has read all applicable laws relating to campaign
financing and reporting.

Adds line at bottom of document to which candidate must sign his/her
name that he/she has read all applicable laws relating to campaign
financing and reporting.

Adds line at bottom of document to which candidate must sign his/her
name that he/she has read all applicable laws relating to campaign
financing and reporting.

Moves “Sample Failure to File Notice” here and updates it for current
election, '

Provides sample of Accessible Voting Device Affidavit. |

- Reformats and updates the Precinct Election Supplies Inventory List.

Moves “Instructions to Voters and Election Officers” to here.

Adds language that voter should provide identification documents to the
election officer in charge.

Moves “Right to Vote a Provisional Ballot” to here.

Adds the following to the circumstances under which a person has a right
to vote a provisional ballot:

. If the voter requested an early ballot but did not vote an early
ballot.

. If the voter has not produced sufficient identification.

. If the voter was challenged as a qualified voter,

Provides that to vote a provisional ballot, the voter must sign an
affirmation on the provisional ballot envelope stating that information
fitled out on the provisional ballot envelope is correct, that he/she resides
in the precinct, that he/she is eligible to vote in this election and that
he/she has not previously voted in this election.

Adds language on what happens after a provisional ballot is placed in a
provisional ballot envelope; specifically, that the voter will be given
information on how to present sufficient identification to the county
recorder if necessary.
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Pg. 333 Provides new instructions on “Identification at the Polls — Requirement for
Voters.”

Pg. 336 Provides sample “Polling Place Setup.”

Pg. 340 Provides sample “Write-In Tally Sheet.”

Pg. 341 Deletes “Note” at the bottom of the “Master Audit Form Format” sheet.

Pg. 342 Reformats “Master Audit Form.”

Pg. 344 Provides sample reporting form for “Equipment, Software and Firmware
Certification Statement.”

Pg. 346 Provides sample “Cover Sheet for Additional Reports.”

Pg. 347 Provides sample “Accessibility Report.”

Pg. 348 Provides sample “Poli WCr_ker Training Report.”

Pg. 349 Provides sample “Voter Education Report.”

Pg.350-351 Provides sample HAVA Administrative Complaint forms in English and
Spanish.

Technical, grammatical and formatting changes also are made,

D. PERSON MAKING THE SUBMISSION,

Terri Skladany, Chief Assistant Attorney General
Mary O’Grady, Solicitor General

Diana L. Varela, Assistant Attorney General
1275 West Washington

Phoenix, Arizona 85007

(602) 542-7993

K. SUBMITTING AUTHORITY.

The State of Arizona.,

F. COUNTY AND STATE OF SUBMITTING AUTHORITY.

Not applicable since the submission is from the State,
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G. PARTY RESPONSIBLE FOR CHANGE.,

The Secretary of State adopted the Procedures Manual, which was approved by the
Arizona Governor and the Attorney General’s office as required by A.R.S. § 16-452(B).

H. AUTHORITY FOR MAKING CHANGE.

The Secretary of State has the authority and duty to adopt the Procedures Manual
pursuant to A.R.S. § 16-452(B).

L DATE OF ADOPTION.

The Arizona Secretary of State adopted the revised Procedures Manual on March 28,
2006 and submitted revisions following consultation with the Governor and Attorney General’s
office on May 15, 2006 and June 14, 2006, The Attorney General’s office approved the
Procedures Manual on June 19, 2006, and the Governor approved the Procedures Manual on
June 20, 2006. The Approval letters are attached as Exhibit D.

J EFFECTIVE DATE.

The Procedures Manual will become effective upon preclearance by the United States
Department of Justice. Early voting, however, begins on August 10, 2006 for the primary
election. Voter registration closes August 14, 2006 for the primary election.

K. ENFORCEMENT OF CHANGE.

Arizona has begun implementing its proof of citizenship requirement and rules for
identification at the polls after the Department of Justice precleared Proposition 200 in January
2005, and the Secretary of State’s Procedure for Proof of Identification at the Polls on October 7,
2005. In addition, the Secretary of State’s procedures for election equipment certification,
decertification and emergency conditional cetification have been in effect since precleared by
the Department of Justice in early 2006. As far as the State is aware, additional changes
contained in the Procedures Manual have not yet been enforced or administered.

L. SCOPE OF CHANGE,

- The changes affect the entire jurisdiction.

M. REASONS FOR THE CHANGE.

The Arizona Secretary of State is required to adopt a Procedures Manual for each
statewide election, See AR.S. § 16-452. The changes in the 2006 Procedures Manual were
adopted to conform to recent amendments to. Arizona law, such as amendments required by
HAVA and changes from Proposition 200 following the general election of 2004,
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N. ANTICIPATED EFFECT ON MEMBERS OF RACIAL OR LANGUAGE
MINORITY GROUPS.

_ The changes contained in the Procedures Manual were made without discriminatory
intent and will have no discriminatory effect on members of racial or language minority groups.

0. PAST OR PENDING LITIGATION.

The June 2006 Procedures Manual is not the subject of litigation. However, in obtaining
preclearance of Proposition 200, the State advised the Department of Justice of two challengcs
that attempted to remove Proposition 200 from the ballot before the 2004 general election.’ The
State also informed the Department of Justice of a lawsuit challengmg the voting-related
provisions of Proposition 200 shortly afier the general election in 2004.5 The district court
dismissed that suit for lack of standing, and was affirmed by the Ninth Circuit.

Several plaintiffs filed a more recent consolidated challenge to Proposition 200 that is
presently bemg litigated in federal court.” The suit alleges that the proof of citizenship
requirement is preempted by the NVRA when applied to the federal voter registration form. The
suit also alleges that the proof of citizenship requirement and rules regarding identification at the
polls violate the 24" Amendment, deny equal protectlon and violate Section 2 of the Votlng
Riglhts Act.

In an Opinion and Order dated June 19, 2006, the district court judge denied the
plaintiffs’ request for a temporary restraining order with regard to Arizona’s proof of citizenship
requirement. The Court held that plaintiffs have not shown there is a likelihood they will
succeed on the merits regarding their preemption claim under the NVRA.

On June 20, 2006, the Navajo Nation filed an action in federal court® seeking to enjoin
the Secretary of State from implementing the voter identification requirements of Proposition
200 at polling places located on the Navajo Reservation.

P, PRECLEARANCE OF PRIOR FRACTICE.,

The Department of Justice precleared the current Procedures Manual on October 5, 2004
(DOJ file number 2004-3400). Arizona revised the current Manual to add procedures in the
wake of Proposition 200 regarding proof of identification at the polls. The Department of Justice
precleared the revision on October 7, 2005 (DOJ file number 2005-2943).

5 SEIU, AFL-CIO, et al, v. Janice K. Brewer, et al., Maricopa Co. Superior Court Cause No. V2004-015592; No On
200, Arizonans for Real Immigration Reform, et al. v. Jan Brewer, et al., Maricopa Co. Superior Court Cause No,
: CV2004-020468. _
8 Friendly House, ef al. v. Janet Napolitano, et al. Federal District Court Cause No. CV 04-649 TUC DCB.
" Gonzalez, et al. v. Siate of Arizona, et al (Loady; Inter-Tribal Council of Arizona, et al v. Brewer {Cons.), District
Court Cause No. CV(6-01268,
8 The Navajo Nation v. Jan Brewer, et al., Federal District Court Cause No, 3:06—cv-01575-EHC.
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If you have any questions regarding this submission or if you require any additional
information, please contact me as soon as possible.

Very truly youfs,

Terri Skladany

Chief Assistant Attorney General
Mary O’ Grady

Solicitor General

-

a L. Varela
Assistant Attorney General

Attachments
#472730,v.3
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From: Phillips, Eddie L.

To: Phillips, Eddie L

Subject: List Maintenance of Potentional Non-Citizen Matches
Date: Monday, Aprif 23, 2012 5:17:52 PM

Attachments: vivafl45.png

Good afternoon Supervisors!

The SOE website has been updated with a revised PowerPoint presentation for List
Maintenance of Potential Non-Citizen Matches. '
Li cbinar erPoi

Also, a sample word document and form is provided for your convenience. As discussed in
the PowerPoint, you may attach a copy of the DAVE screenshot associated with the file.
Li mpl I m

Link to gamp le form

Dr. Gisela Salas, Director
Florida Division of Elections

Florida is headed in

the right direction!
Click to Enlarge

ooy
O S

s

The Department of State is leading the commemoration of Florida's 500th
anniversary in 2013. For more information, please go to www.fla500,com.

The Department of State is committed to excellence.

B g Please take our Customer Satisfaction Survey.
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= FVRS voter registration records matched against DHSMV's
DAVE records

= 1256 registered voters identified in this batch as ‘non-
immigrants’ in DAVE and therefore potentially ineligible.

v Non-immigrant: Someone who is legally authorized to be
in the U.S. for a limited period of time and for specific
activity or purpose.

v’ Non-immigrant: Subject to annual renewal of driver’s
license or state ID card every year.




Temporary visitor for business or pleasure
Diplomat or other foreign government official
Students: academic, vocational

Researcher

Person in special or highly skilled occupation
Temporary agricultural or seasonal worker
Exchange Visitor

Religious worker

Entertainer

Media, journalist

Au pair

Victim of human trafficking or other criminal activity

A person seeking safe haven from dire homeland situations like civil
war, natural disaster or other extraordinary conditions



= Review of DHSMV DAVE database-initial screen:

v
Vs
v

“*Not a U.S. Citizen” status

Foreign Country of Birth listed

Supporting ID documents to comply with federal REAL ID Act

* REAL ID Act requires persons to provide documentary proof of legal
status whenever they apply or renew a driver’s license or state ID card.

* By December 1, 2017, the cycle for all renewals will be completed and
every record in DAVE will have supporting documentation of legal status
in order for issuance or renewal of driver’s license or state ID card.

* (For persons born after December 1, 1964, proof must be provided by
December 1, 2014.)



“ Review of REAL ID compliant documentation for

legal status of non-U.S. citizens:

v’ Passport (country of origin)
v’ Visa

v “Green card” for legal permanent resident (not a U.S.
citizen) | |
- v/ Other government issued document authorizing

temporary stay




Cross-check of ICE’s public online site regarding non

U.S. citizen detainees
https://locator.ice.gov/od

IsthomePage.do

ICE: Immigration and Customs Enforcement bureau within the
Department of Homeland Security (DHS). One of the 3 bureaus
besides CIS (Citizenship and Immigration services ) and CBP
(Customs and Border Patrol) that serves as successor to INS.

NOTE: ADOS request is currently pending before DHS to access a
federal database (such as SAVE--Systematic Alien Verification for
Entitlements) and/or other federal databases in order to cross-check
whether a non U.S. citizen’s legal status has changed since obtaining a
driver’s license or state ID card.



CNTY FVRS

OF FVRS VIR FVRS MIDD
RESIDEN VTR REG REG LAST LE N HSMV_LICENSE  HSMV_G HSMV_BIRTH
CE D STAT DATE NAME FIRST NAME AME: HSMV_SSNNO ENDER  DATE Verification status
verified thru dave, non US citizen;
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These are our match
items before we look for
supporting documents. At
least three criteria must be
exact in FVRS and DAVE

S

Notes from
examiner that
supporting
documents were
viewed to verify
citizenship
status, and
citizenship status

Last DHMV
transaction date Reviewer
Me
11/23/20113-13-12
| ast date Reviewer
indiVidual initials and
date
went {o
DHSMV



Follow steps in section 98.075(6) and (7), F.S., as

you would for any other potentially ineligible voter:

1. Review file information [Note: These files are not compiled
electronically in the same way that the Division compiles felon or

mental incompetency files. There are no attached scanned images or
documents in these files.]

Conduct any additional research [Refer to whatever other

sources you have to confirm identity and potential change in legal
status. You should all have access to DHSMV’s DAVE. If you find
information credible and reliable, proceed.]




3. Initiate notice (within 7 days). Send notice by certified mail,

return receipt requested or by some other means of verified
delivery). Notice must include:

v" A statement of basis for ineligibility
v’ A copy of any supporting documentation

* Print out the latest screen shot from the DHSMV DAVE containing legal status. This is what
DHSMV has last recorded.

* Redact confidential/personal identifying information such as DL, state ID #, SSN, and
signature. .

A statement that failure to respond within 30 days may result in removal from rolls
A return form that requires voter to admit or deny accuracy of information
A statement that a person denying ineligibility has a right to a hearing

Contact information for Supervisor of Elections

NN NN N

Instructions for seeking restoration of civil rights (Not applicable in these cases)
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{Dade)

{Voter s name and address)
{Voter Reg. No.}

Deear Mr Mrs. X000

The County Supervisor of Elections has received information from the
Florida Division of Flections that calls into question vour eligibility io be registered to vote.
The information cnghmted from the Floride Depariment of Highway Safery and Motor
Vehicles {soe attached) which Hsts you a5 not being 2 U.S. eitiven. In Florida, only 115,
Citizons can register snd voto. Seo 5. 97.041, Fla Sear (2011)

Please complete and return the enclosed ‘voter eligibility form™ to the Supervisor of
Flections” office within thirty (30) davs of receipt.

H vou believe we have made a mistake about your identity or citizenship stafus, or vou have
acairred citizenship since yout last inferaction with DHSMV, please icluds with the “voter
ehoibility form” a copy of any document that either shows that vou gre not the person
identified in thisistter or that vou are & 11.8. ¢itizen. The following documents are examples
of proof of 1.8 citizenshipr U 8. Birth Centificare, Pussport, 11.8. Consuler Certificate of
Birth or U.S. Certificate of Natwabpation. H your namse bas changed or you use another
name diffcrent from that on the document please include 8 copy of the docunient showing
that name change. Yoo alse buve the right fo request 2 hearing if vou deny thet the
smelisibility mformation is accurdte, ‘

Your may mail, 5% or e-mal the voter eligibility form and supposting docignentation or vou
can come in person with that form and any supporting document o the Supervisor of
Elections” office. B you fafl to resporsd within thirty (30} days, we nray determine that
you are inclisible and remove your name from the voler registration rofls. Yeu will
ther no longer be eligible fo votfe.

You may reach our offfces as follows: {insert contact information inchuding phone numbes,
ohysical street address, mailing address, fax number and e-wail address.]

Sincerely,

Supervisor of Elections

Enclosurss:  Voter Eligibility Form with Selfaddressed Return Eovelope
DAVE Scroen shot




. Allow voter 30 days to respond (if you receive

verification that mail delivered)

. Publish notice ONLY if notice undeliverable (Section
98.075(7)(a)2.a.-¢, Fla. Stat.)

. Provide hearing ONLY if person denies ineligibility
AND person requests hearing | |

12



VOTER ELIGIBILITY FORM

L. You have becn identified ay pofentially ineligible to be registered fo vote.

2. ¥ vou do not respond within thity (38) dayx after receiving this notice, the superviser of clections mny
determine that you are ineligible to be registered fo vote and remove your name from the voter

registration system.

PLEASE PRINT

Yoter's Name

Last Name First NMiddle

e

Drate of Btk
INDIDIDY Y

Gender {please cimie) Mlale Femule

Personal Fdentifving Nuuaber {Is-revi@k: only one of thése eardanmbensy
Driver’s License No o Flerida 11 Card Ne. Last 4 Suciat Security No

e

Residential Address | . o

Phone Namber | Home:

Please check the box that apples to voti sion and date form:
£ Under penalties of periury. [ swear or affirm that Hie mformstion that I am ineligible is inaceurate
AN
1 reguest a hearing, {Pléase bring whatever dosuments vou have in support of your eligibility),
OR, i o
{ do not roguest & hearing. Please'see attached documnont in support of my <ligibility. DO
NOT MAHR, ORMGINAL,

£ Under penalties of perjury. | swear or affinm that the information that T am ineligible is accurate.

SIGNATIRE OF VOTER: DATE:
{It is 3 criminal offense to kanowingly make a false statoment in writing with the infentfo mislead 2
public official in the performance of bis or her official duty. 5. 83708, Fla. Stal)

Return form fo: {insert contact information: fax, e-amail, mailing and physical addresses)




7- Review proof of U.S. citizenship if provided

"U.S. Passport Booklet or Card

/" U.S. Birth Certificate

v' U.S. Certificate of Consulate Birth
v U.S. Certificate of Citizenship

v U.S. Certificate of Naturalization

* [fthereis a difference in name, the voter should provide the documentation supporting
the name change, the voter will have to provide court order or marriage license showing
authorized name change.

* Remember: 1. If a person has dual citizenship with the U.S. and another country, he or
she is still eligible to register and vote as a U.S. citizen. 2. Persons born in certain U.S.
territories (e.g., Puerto Rico, island of Guam, Panama Canal, Virgin Islands, etc.), he or

she may be a U.S. citizen. Contact USCIS for confirmation
14
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CERTIFICATE OF CONSULAR REPORT OF BIRTH
NATURALIZATION ABROAD

16




U.S. BIRTH CERTIFICATE U.S. BIRTH CERTIFICATE
SAMPLE -FLORIDA SAMPLE -TEXAS

ROALA B ¥
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1.0.

i1.

12.

Determine eligibility of person based on information
you have

If ineligible, remove voter’'s name from rolls

Record the ‘removal reason code’ as N & for not
U.S. citizen

Send notice to the voter regarding removal

Retain record permanently as they are part of the

voter registration records. See item #158, GS-3
http://dlis.dos.state.fl.us/barm/genschedules/GS3.pdf

18




= Itis strongly encouraged but not required (for
continuing registration purposes) that a registered
voter who is determined to be a U.S. citizen to
contact DHSMV to correct or update his or her
legal status on record.

~ 1)Refer person to DHSMV’s website

www.GatherGoGet.com for documentation instructions

www.flhsmv.gov to locate driver license or tax collector offices

2) Provide DHSMV's “in-person” contact: 850-617-2000

19




P

If you determine that a registered voter initially
identified as not a U.S. citizen has subsequently
become a U.S. citizen, this person shall be deemed
eligible for purposes of continuing registration and
should not be removed from the rolls.

= HOWEVER, the matter should be referred to the

State Attorney. See Section 104.011 (false swearing
of an application) and Section 104.42, F.S. (‘duty to
report fraudulent registration and illegal voting’).




= If you determine that a registered voter is eligible
for whatever reason (e.g., mismatch—
misidentification, obtained U.S. citizenship,
administrative error, etc.) then the voter’s shall
not be removed from the rolls.

the chief of the Bureau of Voter

Registration Services

2. PROVIDE the reg istered voter’s name and FVRE

= This will help to ensure the integrity and improve
the process.




= QUESTIONS
= SUGGESTIONS

For further information or questions, contact:
Dr. Christopher Sharp,
Chief, Bureau of Voter Registration Services

Florida Department of State
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