IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

No. 12-10486
UNITED STATES OF AMERICA,

Plaintiff-Appellee
V.

SONG JA CHA,

Defendant-Appellant

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF GUAM

UNITED STATES’ MOTION TO DISMISS APPEAL

The United States respectfully moves this Court, pursuant to Circuit Rule
27-9.2, to dismiss the above-captioned appeal. Defendant Song Ja Cha recently
passed away while this direct appeal was pending. EXx. 1. In these circumstances,
Circuit precedent dictates that this Court remand the case to the district court with
instructions to vacate the judgment and dismiss the indictment. Precedent also
dictates that the fees and restitution payments already paid by defendant need not

be returned.!

! The United States files this motion in lieu of its Appellee Brief.
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BACKGROUND

On July 23, 2008, a federal grand jury returned a superseding indictment
charging defendant with 20 sex trafficking-related offenses. E.R. 80-98. At trial,
the government called 17 witnesses who testified that defendant lured poor young
women from the Island of Chuuk to Guam with a promise of legitimate
employment, only to force them into prostitution. On February 17, 2011, a jury
found defendant guilty on all counts. E.R. 736-740.

After trial, defendant and the United States stipulated to a restitution
agreement for ten of defendant’s victims that totaled $200,000. Ex. 2. As part of
that settlement agreement, defendant agreed “to waive any right to appeal or
collaterally attack th[e restitution] agreement, and any award of restitution, as
outlined” in the agreement. Ex. 2 1 6. In addition, she agreed “that if the [sic] her
conviction is overturned, on any grounds, th[e restitution] agreement is still
binding, and that the defendant will not be entitled to reclaim the restitution
amounts.” Ex. 21 7.

The district court sentenced defendant to life imprisonment with five years

of supervised release. E.R. 75-76. The court also required defendant to pay a

2 The trial was delayed by litigation over the reasonableness under the
Fourth Amendment of the Guam police force’s seizure of defendant’s place of
business. This Court ultimately concluded that the seizure was unreasonable in
duration and suppressed the evidence obtained during the search of the business.
See United States v. Cha, 597 F.3d 995, 1006 (9th Cir. 2010).
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$2000 assessment, a $10,000 fine, and the $200,000 in restitution. E.R. 78.
Defendant paid these amounts upon entry of judgment by the district court. See
E.R. 79.

Defendant timely appealed on September 25, 2012. E.R. 845. Defendant
filed her opening brief on appeal on February 2, 2016.® Defendant passed away on
May 9, 2016, while her direct appeal was still pending. Ex. 1.

DISCUSSION

In the Ninth Circuit, “[d]eath pending appeal of a criminal conviction abates
not only the appeal but all proceedings in the prosecution from its inception.”
United States v. Oberlin, 718 F.2d 894, 895 (9th Cir. 1983) (citing Durham v.
United States, 401 U.S. 481, 483 (1971) (per curiam)); see also United States v.
Rich, 603 F.3d 722, 724 (9th Cir. 2010) (quoting Oberlin, 718 F.2d at 895). “In
such a case, the appeal is dismissed and the cause remanded to the district court
with instructions to vacate the judgment and to dismiss the indictment.” Oberlin,
718 F.2d at 895.

This Circuit has also held that, when a criminal defendant dies while her
appeal is pending, unpaid fees and restitution generally cannot be collected against
a decedent’s estate. See Rich, 603 F.3d at 724, 729; Oberlin, 718 F.2d at 895.

However, funds “already paid need not be refunded because they are the equivalent

* The appeal was delayed because defendant requested and received 12
briefing extensions.
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of time-served.” Rich, 603 F.3d at 724 n.3 (citing United States v. Zizzo, 120 F.3d
1338, 1347 (7th Cir. 1997) (holding that funds already paid “are analogous to time
served and are not refundable”); United States v. Estate of Parsons, 367 F.3d 4009,
417-418 (5th Cir. 2004) (en banc) (“[T]he doctrine of abatement does not apply to
fines, forfeitures, and restitution paid prior to a defendant’s death.” (citation
omitted)); United States v. Logal, 106 F.3d 1547, 1552 (11th Cir. 1997)). In short,
“abatement does not entitle a defendant to monies paid before death as part of a
fine or restitution order.” Estate of Parsons, 367 F.3d at 413.

Here, defendant’s death abates both the appeal and the district court
proceedings below. See Rich, 603 F.3d at 724; Oberlin, 718 F.2d at 895. At the
same time, defendant’s fees and restitution payments, all of which have already
been paid, remain undisturbed. See Rich, 603 F.3d at 724 n.3; see also Estate of
Parsons, 367 F.3d at 413. Indeed, aside from the case law holding that abatement
does not reach funds paid prior to a defendant’s death, defendant here explicitly
waived any right to collaterally attack the restitution agreement. Ex. 2 6.
Specifically, she agreed that the agreement would remain binding regardless the

outcome of this appeal. Ex. 2 7.
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CONCLUSION

Pursuant to Oberlin, Rich, and the terms of defendant’s restitution
agreement, this Court should dismiss the instant appeal and remand the cause to
the district court with instructions to vacate the judgment and dismiss the
indictment, but to leave undisturbed the already-paid fees and restitution payments.

Defendant does not oppose an abatement of the appeal but opposes the
requested instruction regarding the already-paid fees and restitution payments.

Respectfully submitted,

VANITA GUPTA
Principal Deputy Assistant
Attorney General

s/ Robert A. Koch
THOMAS E. CHANDLER
ROBERT A. KOCH
Attorneys
Department of Justice
Civil Rights Division
Appellate Section
Ben Franklin Station
P.O. Box 14403
Washington, D.C. 20044-4403
(202) 305-2302
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THOMAS E. PEREZ
Assistant Attorney General
SHAN PATEL

JARED FISHMAN

Trial Attorneys

U.S. Department of Justice
Civil Rights Division

ALICIA A.G. LIMTIACO
United States Attorney
ROSETTA L. SAN NICOLAS
Assistant U.S. Attorney

Sirena Plaza, Suite 500

108 Hernan Cortez Avenue
Hagatna, Guam 96910
Telephone: (671) 472-7332
Telecopier: (671) 472-7334

Attorneys for the United States of America
IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF GUAM

UNITED STATES OF AMERICA, ) CRIMINAL CASE NO. 08-00008
)
Plaintiff, )
)
V. ) STIPULATED AGREEMENT ON
) RESTITUTION
SONG JA CHA, )
)
)
Defendant. )
)

The United States, by and through undersigned attorneys, and Defendant Song Ja Cha, by

and through her counsel, Joseph C. Razzano, stipulate to the following:



1. On February 17, a federal jury found Defendant Cha guilty of all 20 counts alleged in
the indictment, including (a) conspiracy to commit sex trafficking, in violation of 18 U.S.C.

§ 371 (Count One); (b) sex trafficking, in violation of 18 U.S.C. § 1591 (Counts 2, 3, 5, 6, 7, 8,
9, 10); (c) attempted sex trafficking, in violation of 18 U.S.C. § 1594 (Count Four); (d) coercion
and enticement to travel in interstate or foreign commerce for prostitution, in violation of 18
U.S.C. § 2422 (Counts Eleven through Nineteen); (€) transportation of a minor for prostitution,
in violation of 18 U.S.C. § 2423 (Count Twenty).

2. Pursuant to 18 U.S.C. § 1593, Defendant Cha is obligated to pay mandatory restitution
to victims of trafficking offenses named in the indictment, in the amount of $194,017.76.

3. The parties agree that the defendant will pay $200,000 in restitution to the victims
named below. $200,000 is to be paid from funds which are to be transferred to the Clerk of
Court, United States District Court for the Territory of Guam, from the U.S. Department of
Homeland Security, U.S. Customs and Border Protection - Fine, Penalty and Forfeiture Account
No. 2008321000000301, pursuant to the Stipulated Settlement Agreement signed by the parties
on August 8, 2012, and filed with the Court on September 6, 2012. (Document 324-1.)

4. The parties agree that the following victims should receive restitution in the following
amounts:

Daileen Robert in the amount of $5,208;
Simirina Samual in the amount of $5,032.40;
Erneel Nemek in the amount of $31,108;
Maktalena Chainen in the amount of $13,131.48;
Lusy Paul in the amount of $13,131.48;

Kina Choiter in the amount of $37,847.84;

Arita Tipingeni in the amount of $78,647.64;

Nana Tipingeni in the amount of $3,358.92;
Sonina Suwain in the amount of $6,552;



Arneen Tipingeni in the amount of $5,982.24.

5. The defendant understands and agrees that restitution payments are to be made to the
aforementioned individuals, in the aforementioned amounts, immediately upon the entry of
judgment by the Court.

6. The defendant voluntarily, knowingly, and intelligently agrees to waive any right to
appeal or collaterally attack this agreement, and any award of restitution, as outlined herein.

7. The defendant voluntarily, knowingly, and intelligently agrees, that if the her
conviction is overturned, on any grounds, this agreement is still binding, and that the defendant
will not be entitled to reclaim the restitution amounts.

8. The parties reserve the right to bring any and all facts which they believe are
appropriate to the attention of the Court. The parties reserve the right to make all other
sentencing recommendations, including the right to advocate for the length of incarceration, and
the right to recommend or oppose imposition of fines.

9. Defendant understands that all final determinations regarding sentencing, including
but not limited to the offense level at which she is sentenced, restitution amounts ordered, or
fines imposed, will be made by the Court with the aid of the Probation Department.

/

/



N
Dated: This /g of September, 2012.
DEFENDANT SONG JA CHA SEPH C. RAZ, /,r

23
Attorney for Defend - Cha

ALICIA A.G. LIMTIACO
United States Attorney

District of Guam and the N.MLL

ROSETTA L. SAN NICOLAS

THOMAS E. PEREZ
Assistant Attorney General
Civil Rights Division

/s/Jared Fishman

JARED FISHMAN

/s/Shan Patel

SHAN PATEL
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