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'UNITED STATES OF AMERICA, As
. Amicus Curiae and Petitionmer, )

1 o« &~
I v.

STATE OF MISSISSIPPI, et al,,

Defendants.
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p ‘ MEMORANDUM OF THE UNITED STATES IN OPPOS ITION
E TO MOTION BY THE STATE OF MISSISSIPPI

TO DISSOLVE TEMPORARY RESTRAINING ORDER

The State of Mississippi has filed motions
% to dissolve the temporary restraining order issued by
. ' this Court upon application of the Uniéid States on

1 September 25, 1962, and “to dismiss the contempt pro-

§ ceedings mow pending against Ross R. Barnett and Paul B,
Johnson, Jr.

The issues which the State seeks to raise

" #egarding the pending contempt proceedings will mot be
a——— ~

dealt with in this Memorandum., This Court has heretofore
L
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held that the Statg of Mississippi has no standing ¢o
appear upon behalf of the individual contemnors,
Neither Governor Barnett mor Lt. Governor Johhlon has
| filed in his own behalf a motion to stay or dismiss.
' - The l.iueo rajsed by the State in its Motion

' tp Dissolve the Temporary leltrniniig Order relate to

—_—



-the basic jurisdiction of this Court and to the mature
of the claim asserted im the petition filed by the

United States. There is mo claim that the temporary *QIE

restraining order, if the Court has jurisdiction of

ey

The basic contentions of the State may be

.stated as follows:

(1) This Court lacks jurisdiction of 3
the subject matter of the claim stated

c '_; &  in the petition. i
(3) This Court has no jurisdiction and

vha e

cannot acquire jurisdiction of the persons

TN NN

of the defendants pamed in the petition,
(3) The United States has no standing to

sssert the claim stated in its petition,

e Niaus wh A aagta

Bach of these assertions will be considered
separately, Certain other matters of claimed legal {

defense will be discussed at the conclusion of the

discussion of the above three contentions.

~libeam ...

This Court H;!_Ju:isdiction of the Subject Matter of
the Claim

The State does not urge that the petition

fails to state a claim upon which the United States is ;

“'entitled to relief. 1Im light of the precedents such

assertion could bhardly be made. Faubus v, United

States, 254 F.2d 797 (C.A. 8, 1957), cert, den, 358

U.S. 829; Bush v. Orleans Parish School Board, 191 P.3d

871 (B.D. la., 1961), aff'd. 367 U.S. 908, The State's
contention is that this Court cannot grant the relief
.to which the petition eatitles the United States and
that such relief should de sought f:ou the District

Court, This contention is without merit, , 1 ;

m
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" Before considering the legal authorities
bearing upon this Court's Juriediction, certain of

the State's misconceptions regarding the nature of

the claim set forth in the petition should be corrected. g

e

A.__Nature of the Claim

E In its petition the United States alleges that
V‘he legal issues detween the plaintiff, James H, Meredith,
snd the defendant University officials and Board of
Trustees have been finally adjudicated., The present

proceeding does not involve any claim of tight of the

tniia ot adndiaaibidn . D

€ Qa'QQQFSt;tea to participate in that adjudication. Nor
d .

does the United States seek to affect the result of that

-

proceeding., The facts alleged in the petition of the
United States are separate and distinct from those in-
volved in the bdasic law suit, which this Court decided
in its judgment of reversal on Juné 25, 1962, |

The petition alleges that while the Meredith
case was pending in the District Court while it was pending
on appeal to this Court, and iince the case has been re- K
turned tovthe District Court pursuant to this Court's ' ;i

mandate of July 28, 1962, the various defendants named

[ YRR

in the petition have actively engaged in a program to

frustrate the implementation of this Court's judgment

worr

of June 25, 1962, and any order of the District Court

which bas been or might be entered pursuant to that

-

- Judgment, This program of obstruction has been part of

teamen

.an official and announced policy of the State Qf
Mississippi, The petition alleges that the policy has

been announced by doth the Chief BExecutive of the State

(paragraph 25) and by the Stntclleginlnture (paragraphs
17 and 18), The policy has deen implemented by calling
spon a1l officials of the State to ignore the orders of

:
4
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this Court and of other federal courts with réspect to
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the subject matter of the Meredith litigation and to
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tctiveli ebstruct the inplﬁnentnt;on-éf Those orders C c
(Pltd‘tlphl.l7. 55 and 33). The defendants are illeged- i
to have taken concrete steps to obstruct the federal

courts im accordance with the state policy. They iéﬂﬂzp

done so by means of invalid injunctive suits im state

’ourt.(parggraphs 28 and 29), by criminal prosecution ' r
A5 of Meredith (paragraphs 21, 26 and 29), and by legis-
lation which is clearly directed sgainst Meredith

pecrsonally (paragraph 30),
The petition alleges that both the purpose

8nd effect of the conduct of the defendants is to
* . 4 .x:;ent and discourage James H, Meredith from attending
the University of Mississippi pursuant to the Judgment
and orders of this Court and of the District Court,
In short, the petition alleges that the
defendants have unIawfully prevented and are seeking
to prevent the Judgment, mandate and orders of this

Court from being carried into effect,
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égf c¢onclusion that only the district courts have power to

Laog - askud! s rn i dethasby i ik
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. 3. Significance of District Court Precedents
. The State points owt in its Memoranduam that
pr!or to the instant case, obstruction of school ‘-ﬂlﬁ

§regation decrees has been dealt with by the district

‘9'¢outta. From this circn-stance. the state draws the

deal with such obstruction. JIn considering this contentio
it is important to consider tbe bases spon which the dis-
trict courts have acted.
An original suit to enforce rights under the
‘imteenth Anendnent to attend pudblic schools without
racial discrimination can be initiated only in a district
court, The district court bas original jnrisdiction by
virtue of Sections 1331 andg 1343 of Title 28 U.S.C. It
is this jurisdiction which the district courts have
exercised in the many school desegregation suits across
the country, —
When a district court has entered a final
Judgment in a school desegregation case in exercise of
its jurisdiction under §1331 aﬁd 1343, and is thereafter
obstructed in effectvating its decree, the jurisdictional
iltultlon changes., Further exercise of jurisdiction is
sot for the purpose of litigating the rights between
the original parties, but to effectuate and preler#e the
Jurisdiction of the court previously exétcised and to
wphold the integrity of the court’'s dcctees. Thlt s
-@1fferent basis of jurisdiction is relijed upou is made
clear by s careful exanination of the cages.

In McSwain v, Covnty Board of Education of

Anderson County, 138 P, Supp. 570 (E.D. Tenn.,, 1956)

the District Court entered a final judgment gequiring

the defendant school officials to sdmit Negro applicants

N
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’Jdn Kasper and his co-defendants. Concededly, they
«

,ﬁéﬁgrellef against interference and harassment by John Kasper

 to issue the injunction.”™ Bullock v, United States, 265

" {C.A. 8, 1957)). Thereafter the Govermor of Arkansas

- prevented the carrying out of the desegregation decree

- of jJurisdiction, the Court of Appeals held that "It was

-6 - .
to the high school inm Clinton, Tennessee, without racial
discgi-lnition. Thereafter, the defendant school official
filed a petition with the district court seeking i;}unétiv

and others., The injunction was issued and several of

the persons who had been added as defendants and who

were named in the injunction were later held to be in
contempt. On appeal it was urged that the district court
bad no jurisdiction to entertain the petition against
were not acting under color of the laws of the State o;
Tennessee and under normal circumstances the distﬁr-A
bances, assaults and breaches of the peace which they had
committed would be cognizable only in the courts of the
state., MNonetheless, the court of appeals, relying upon
and specifically éiting the all-writs statute, 28 U,S.C.

1651, concluded that "The District Court had jurisdiction

P. 24 683, 691 (C.A, 6, 1959),
The District Court for the Eastern District of

Arkansas was faced with a similar situation in the case
gelating to desegregation of the Little Rock public schools
A plan for desegregation had been approved by the District

Court (Aaron v, McKinley,143 F, Supp. 855) and the Court

of Appeals had affirmed (Aaron v, Cooper, 243 P, 24 361

by his use of the Arkansas National Guard., The district
court, uvponm application of both th¢ United States and of
the original plaintiffs, enjoined the Governor and the

¢oqn.ndant.of the Guard. In sustaining this exercise
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proper for the court to do all that reasonably and law-
fully coul¢ be done to protect snd effectuate its ordegs

and judgments and to prevent them from being th-aztedm"

“ilh; force or otherwise.”™ Paubus v. United States, supra,

et pages 804-305. Although the Court of Appeals did not

-‘.tate whether this exercise of jurisdiction was based
spos the all-writs statute or upon the inherent power
of 8 court to protect and effectuate its Judgments, it
is clear that the district court's Jurisdiction was re-

l’td&ﬂ as ancillary to the main case and not as primary,

In Bush v. Orleans Parish School Board, 191 F,

Supp. 871 (E.D, La., 1961), affirmed 367 U.S. 908, the
court made it equally clear that in bringing in new

parties and enjoining interference with its prior orders,

< o 1T G+ il s s 5

it was exercising ancillary snd not primary jurisdiction.
The Court emphasized that its exercise of power was not

only independent of the issues in the basic law suit, dut

et e B Y s At

was not even dependent upon the initiative of the 1liti-
gants in the original law suit. 1In this cqhnection the

court quoted from Hazel-Atlas Glass Co. v. Hartford-

l-glre Co., 322 U.S. 238, 246, 64 S. Ct. 997, 1001,
88 L, Bd. 12503
| Surely it cannot be that pteiervation
of the integrity of the judicial process
aust always wait upon the diligence of
litigants. The public welfare demands that
S ©  the agencies of public Justice be not so
impotent that they must always be mute and
Relpless victims. . . . [191 F. Supp. at 878,
fn. 16]. _ .
In no instance when a district court has
exezcised jurisdiction to protect its prior orders in a
school desegregation case has it purported to exercise
primary jurisdiction. 1Im each case it has en joined
odstruction or interference through exercise of its
ancillary Jurisdiction, whether by virtue of_zs U.8.C. 1651

g
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oz its inherent power to effectuate its decrees. Accord-
ingly; it is of no significance that a court of sppeals
lacks primary jurisdiction of a cchool/dese‘tegntio; d

The only question here pertinent is whether the

. ‘.ﬂito

& Court of Appeals has ancillary jurisdiction, as does

the district court, to protect its judgments, mandates

and orders by the injunctive process.

~
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€C. The Court of Appeals May Act to Protect tts
; dJurisdiction. - .

Ascillary jJurisdiction, whether based upon,tbeii

iaherent power of the cowrt to protect and effectuate

i‘ . Jurlgdiction or wpon the all-writs statute, reposes

r3 S

;ﬁ?Jill courts, bdoth trial snd sppellate. The United

e

States clearly called wpon this Court to exercise its ]

sncillary jurisdiction; if did not, and it does not ﬂov;
f purport to imvoke original jurisdiction of any sort.

1 “An .ncillafy suit in equity is one growing
oz‘fbt@a prior suit in the same court, dependent upon

end instituted for the purpose of obtaining and enforc-

ing the fruits of the judgment in the former suit."

Caspers v. Watson, 132 P, 2nd 614, 615 (CA 7, 1942),

cert. denied, 319 U.S. 757, 87 L. Bd. 1709, 63 S. Ct.

A o < e o

1176; Locsl Loan Co. v. Hunt, 392 U.S.'334, 239 (1934),

78 L. B4. 1230, 5S4 S. Ct. 695; Root v. Woolworth,
150 U.S. 401 (1893), 37 L. Ed. 1123, 14 S, Ct, 136,

“Specisl statutory suthority is not necessary
to iutho:i:e a federsl court to exercise its ancillary _ i

Jurisdiction.” _Carter v. Powell, 104 P, 2nd 428, 430 :

(C.A.S5, 1939), cert. denied, 308 U.S. 611, 84 L, Bd. 511, 1

60 S, Ct. 179.

Roreover, li the exercise of ancillary juris-
diction, courts may proceed without gsegard to the
-Statutory limits of jurisdiction which would restrict
the court were the proceedings original. Local Loan Co.

v. Bunt, 292 U.S. 234, 239 (1934), 78 L. Bd. 1230,

54 8. Ct. 695; Krippendorf v, Ryde, 110 U,.S. 276,(1884),

38 L, Ba. 145, 4 8, Ct. 27; Dewey v. West Fairmont Gas
c..l Co., 123 V.S, 329, 333 (1887), 31 L. B4. 179,

'8 8, Ct, 148; Caspers v. Watson, 133 F. 2nd 614 (C.A.7,

1943), cect. denied, 319 U.S, 757; Olens Palls Indemnity

-
m

SR
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€o, v. bnited States, 229 F. 2nd 370 (C.A.9, 1955);

Walmac Co. v, !oaaeo; 220 P, 2nd 108, 113-114 (C.A.1, N
'1954). ’ . T
e And sncillary jurisdiction may be exercised

s

ﬁg;)§ en sppellate court in aid of its sppellate Juris-

P,

B2

ity LT ottt o s i

‘diction Just as it may be exercised by a trial court

in aid of its jurisdiction. National Brake Co. v.

Christensen, 254 U.S. 425 (1921), 65 L. Ba. 341,

41 8, Ct, 154; Toledo Scale Co. v. Computing Scale Co.,

]! ;e; Fed, 488 (C.A.7, 1922), affirmed, 261 U.S. 399 (1923),
L. Bd. 719, 43 S. Ct. 458. |

D. Ioiuance of the Mandate Does Not Exhsust the
Power of the Court of Appeals.

The State argues, however, that the "enforce-

bl cltedtbicn bk

ment of a fin;i decree remanded to s District Court

AN

1ies in the hands of that Court.” (Memorandum, p, 20).
Presumabdly it follows that the issuance of the mandate
exhausts the power of the Court of Appeals to act with

gespect to the case.

i

We agree that the jurisdiction of courts of
sppeals is appellate rather than original., We agree slso
j that the appellate function is exercised by & review of

the record made in the district court, followed by s

mandste to that court, and that normally the sppellate
function does not involve the teking of evidence or

the addition of parties at the sppellate level. But

the question here concerns not generalities adout the

3 ° wususl functions of an sppelliste tribunal; what is

involved is the power of s federsl court of appeals

Dideat 4 ad .

to protect and make effective ifn appellate Jurisdic-

tion in sppropriate cases dy encillary proceedings.
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£ 1o creal fL.& jroceedings may be had in o
eou:i of appeals which involve something other than
review of the record made in the district court. LaBuy ¥

Howes Leather Co., 352 U.8. 249 (1957), 1 L. Bd. 290,

*i?%l. Ct, 309. Such proceedings may be had either prior

S =
“3% the attachment of .ppellaterjnriadictlon -=- a8 in the

}
LaBuy case -- or they may oecug\:fter the mandate has

issued to the district court. See discussion, infra.
The test in each case i; whether the proceeding involved

can properly be said to be ancillary to the sppellate

¥
fgpctlon of the court and to a case to which the jJuris-

diction of the court has attached or may sttach in the

future.

In Toledo Sca!e_Co. v. Computing Scale Company,

261 U,.S. 399 (1923), 67 L, B4, 719, 43 S, Ct. 4358, the
Supreic Court upheld an order of the Court of Appeals
for the Seventh Circuit directing the District Court

to issue an injunction the purpose of which was to
protect a jodgn?nt of fhe Court of Appesls. Previously,
the Court of Appeals had uéheld the validity of a

patent held by the Coiputing Scale Company and the case
was sent back to the District Court for an accounting.
The nccounf!ng teﬁulted in a decree for profits of

more than $400,000 in favor of the Computing Scale
ACo-ptui. The Court of Appeals affirmed fhe decree bdut
stayed its mandate to permit an application to the
Supreme Court for writ of certiorari., On the day the
Court of Appeals took this action, the Toledo Scale
Co-puny brought suit in the United States District Court

for the Northern District of Ohio snd again challenged

_ the validity of the Computing Scale Company’s patent,

" The Computing Scale Company then directly petitioned

the Court of Appeals for the Seveath Circwit requesting

- ;i‘- .

Lot tewmm
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that thd eodtt enforce its decree by enjoining the

Toledo Scale Company fros coatinuing with its suit in éﬁﬁ

the Ohio District Court. A response was filed in the
_%égft of Appeals by the rolcdo Scale Company. The Court
4%; Appesls, on the basis of the plesdings filed and
srgument hclrd. which raised issues never presented to
the District Court, concluded that the petition of the
Computing Scale Company was "ancillary to the original
Juzrisdiction invoked” and ordered the issuance of the
in,?cgion prayed for. 281 Ped. 488 (C.A. 7, 1922).
fie Supreme Court affirmed, holding that the injunction
was “within the power of the Circuit Court éf Appeals”
(261 v,s. 399, at 426, 67 L. B4. 719, 43 8, Ct. 458),
telying upon the sll-writs-statute (now 28 U.S.C. 1651).

To be sure, in Toledo Scale, as the State

correctly points out, the mandate of the Court of Appeals
to the District Court had not yet gone down at the time
the asppellate court scted to protect its Judgment., But

that this is irrelevant isg shown by sudbsequent decigions.

In United States v. United States District Court, 334
U.8. 358 (1948). 92 L. Ba. 1351, 68 S. Ct. 1035, the
very qQquestion at igsue was whether the Court of Appeals
could take a;tion to compel complisnce with o mandate
which had already issued. Saida the Supreme Court (334
V.8. 258, at 364, 92 L, na. 1351, 68 S. Ct. 1035):

It is, indeed, s high function of

. Bandamus to keep s lower tribunal from

insterposing wnsuthorised obstructions

to enforcement of a Judgment of a

higher court [citing case]. That

function may be as important ina pro-
. . .

tecting s past exercise of jurisdiction

AR by
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88 in safeguarding s present or future
. .one (emphasis ndded).'i' -
See also, United States v. Smith, 331 U.S. 469 (1947??3

%1 L. Rd. 1610, 67 S. Ct. 1330, where the Supreme Court

i 27 held that the Court of Appeals had power to issue mandasus

=

: 1/ That there may be circumstances in which Jurisdic-
; tIon remains in the court of appeals for certain
‘# purposes even after issuance of the mandate is re-

: flected also in cases such as Individual Drinking Cu
} Co. v, Pudblic Service Cup Co., 262 Fed, 410 (C.A. 2,
] 1919); S, S. Kresee Co. v, Winget Kickernick Co.,
3 !23 P. 2nd 740, 742 (C.A. 8, 1939), and Epstein v,

18stein, 110 P, 2nd 747 (C.A. 2, 1940), where appellate
5 courts construed or clarified their mandstes without
| recalling them. See alsgo In re Gamewell Pire-Alarnm Tel.
€o., 73 Fed. Rep. 908 (C.A. 1, 1896), where s petition
was filed with the Court of Appeals requesting leave to
teopen 8 case in the District Court because of newly
discovered evidence. The petition was filed with the
Court of Appeals after that court had affirmed the
decree of the lower court and had issued its mandate.
Nevertheless, the Court of Appeals entertsined the
petition and held (73 Ped. Rep. at 911):

We have no doudt that an spplication

aay be made, as in this case, after the

- Judgment, after the issue of the mandate,
end after the close of the term at which
the judgment was entered, subject to
Certain limitations ss to time srising
out of the equitabdle doctrine of laches,
8nd other possible exceptionail limits-
tions.

Subsequently, the decision in the Gamewell case was
spproved by the Supreme Court. 1In National Brake Co.
v. Christensen, 254 U.S. 425, 431 (1921), 65 L. Ed. 341,
41 S, Ct. 154, that Court stated:

That leave to file a supplementsl peti-
tion in the nature of s di1}l of review
88y be granted after the Judgment of
the appeliste court, and after the
8oing down of the mandate st the close
of the term st which Judgment was
rendered, was held in In re Gamewell
Co., 73 Fed. Rep. 908, in 2 care ully
eonsidered opinion rendered by the
Circuit Court of Appeals for the First
Circuit, reciting the previous considera-
tion of the question in cases in this
Court. We think these cases settle the
proper practice im applications of this
sature,

Accords DBrown v. Brake-Testing Equi ment Corporation,
30 F. 2nd 380 (C.A, 9, 1931). See slso Universal O

1
Products Co. v. Root Refining Co., 328 djgj‘;;g-zigzg,.
io L. B4, 1,“7.4‘ [ Y. 3K ~e 1974 —tm . AA - . -

. 4
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and jtohlbltlon to compel vacation of » District Court

order granting a new trigl after affirmance of the _iit‘

i_y_ denied, 332 U.S. 793 (1047), 92 L. Ba. 374,
¢s 8. ct, 21.

1/ (cont.)

Appeals for the Third Circuit permitted inquiry into
the validity of o Judgnent that had deen rendered
BARYy years previously, There, a decree was entered
sustaining a patent of the Universal 0i1 Products
Company (6 P, Supp. 763). That decree was sffirmed
by the court of sppeals (78 F. 2nd 991) ang certiorari
vas denied by the Supreme Court (296 U.S. 626 (1935),
80 L, Bd. 445, 56 S, Ct. 149), bdut its validity was
challenged defore the Court of Appesls in subsequent

" proceedings in related cases. The Court of Appesls
thereupon caused an investigation to be conducted of
the earlier decree and, at the conclusion of the
investigation anag following a report of a master,
vacated the eariier decree and ordered the cauvse
feargued. The Supreme Court sffirmed the power of
the Court of Appeals to act as it did, noting that
(328 vu.s. $784.8¢ 580, 90 L, R4, 1447, 66 S. Ct. 1176):
“"the inherent power of a federal court to investigsate
whether s judgment was obtained by fraud, is beyond
Question.”




B. The Court Of a als May Act By Order Directl i
-—“_.___ZE.__.L_.L__._____I *
Upon Litigantg 2

The State weuld further srgue, however, that

o o

:ﬂﬁii decisions discussed above sghow merely that an
gﬁg%pellnte court may ¢irect the District Court to take

steps to protect the past, present, or future Juris-

"o

diction of the Cowrt of Appeals, but that the appe;iate
tribunal may mot act teo protect its jurisdiction by
Proceediny directiy again;t 1itipants. To igsue
d‘?tﬁ orders, as distineuished fron orders operat-
ing throueh the District Court -- the sreunent poes --
is an exercise of original jurisdiction not vested in
& court of appeals.

. There is mo good reason for assuminp that,
!n the protection of its own orders and its own Juris-
diction, » coutt of appeals is as limited as the State
would have it. It is “fundamental that a court of
equity has the imherent Power to issue such orders
and injunctions as may be mecessary to prevent the
defeat or inpairment of its jurisdiction." In _re

Cuick Charge Inc., 69 F. supp. 961, 969, (w.D. Or1,

1947). The power to gemder s judgment includes the

power to enforce that Judgment by appropriste process.

-

United States v. Fing, 74 F. Rep. 493 (C.C. 5.p. Mo., 1896).

3 . In Sawyer v. Dollar, 190 B, 24 623 (C.a.p.C.

1951), vacated as moot, 344 U.s. #06, 73..8. Ct. 7, 97 L.B4,

628 (1952), the Court of Appeals held that it had

power to enforce, by its own processes, and by way of

A T L e

8 civil contempt Proceeding, s District Court order

entered by its direction is haec verba. The céutt

R P

--said (190 £, 24 at 634, 642);

v
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This court, ‘uving éirected the
United States District Court for the
District of Columbia to enter a Judp~

ment.on mandate in terms prescridbed bdy

it, ;-o t‘c power to punish for contempt
those who disobey or resist the order or .
mandate so entered by the District Court,
Merrimack River Sav. Bank v. City of
Clsy Center, 1911, 219 ©.S. 527, 31 s. Ct.
395, 55 L, R4, 320; Toledo Scale Co, v.
Computing Scale Co., 1923, 261 U.S. 399,
43 S. Ct, 458, 67 L. Ed, 719.
PO * & @
Toledo Scale Co. v. Computing Scale Co.
Beld that when s District Court enters
8n order by direction of a Circuit Court
of Appeals, snd thgt order is disobeyed,
the Circuit Court of Appesls bas power to
’p-niah'.u--arily for the disobedience.
In that case the order of the District
Court was in the words of the Circuit
Court of Appeals, as in the case now
before n-Q Apd the punishment there was
dn civil contempt, as in the ordgr now
being entered in the present case. We
are of the opinion that the decision inm
Toledo Scale Co. v. Computing Scale Co.
48 not only "good law” but is a binding
swthority upon the point. If it is not
the law, Courts of Appeals are impotent
' . ' .ﬁ . ’ *a
S o
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in respect to decrees which they formulate
2/

end direct s District Court to enter.” g

Sl

In addition to poinying out correctly that

~;§!g¢ decision 1in Sawyer was v.cateq,by the Supreme
G /

Eﬁ;outt because it had decome lootcd,-_ the Stste odjects
to the Sawyer case on two grounds: (1) the Court of
Appeals there enforced its previous ;rdet. not by an
injunction but by a contempt proceeding, and (2) no
additional parties were involved., We submit that

thpse=-distinctions are of no significance.

32/ And see Merrimack River Savings Benk v. Clay Center,
219 U.S. 527, 31 s.Ct, 295, S5 L. Bd, 320 (1911) where

the Supreme Court held that, irrespective of the issuance
of an injunction by a lower federal court, the wiiful
temoval beyond the reach of the lower court of the

subject matter of the litigation or its destruction,
pending an appeal, is a contempt of the appellate juris-
diction of the Supreme Court., A fortiori, if the lower
court has issued an injunction st the direction of an
sppellate court, violation of that injunction would

vest in the appellate court Jurisdiction to take what-
ever action necessary to protect its judgment.

-3/ Whatever may be the effect of a vacation on the
ground of mootness insofar as the lower courts in the
Pistrict of Columbias sre concerned, the opinion in the
case 1is as persuasive here as this Court deems it to
de.




., -1‘-

P. A Court of Appeals MNa Issue
njunctions in Aid of its
Jurisdiction

Courts of Appeals traditionally issue injnnéi!ons
‘;f:in the nature of stays to preserve the status quo pending
éé; sppeal. Beyond that, however, like district courts, they
can issue injunctions which are ancillary to the main
proceeding and necessary to preserve and effectuate the

Jurisdiction of the court.
As the Supreme Court explicitly stated in Toledo

-
. fjErres, supra (261 U.S, at 426, 43 S. Ct., at 465, 67 L. Bd.,

at 730):

Under §262 of the Judicial Code,

[the Court of Appeals] had the right

to issue all writs not specifically .
provided for by statute which might

De necessary for the exercise of its
appellate jurisdiction., It could,
therefore, itself have enjoined the

Toledo Company from interfering with

. the execution of its own decree * * *,

In National Labor ﬁelatiops Board v. Underwood

Machinery Co., 198 B.2d 93 (C.A. 1, 1952), the Court of

Appeals for the Pirst Circuit had entered a decree
enforcing an order of the National Labof Relations
Board requiring the payment of back pay dy an employer

to an employee. The Board then petitioned the Court of

Appeals to restrain a creditor of the employee from
instituting a state court proceeding to carry into
effect attachments of part of the back pay, which would

have delayed compliance with the Court of Appeals decree.

Although the Court of Appeals, in the exercise of its

discretion, decided pot to grant the relief requested,

it concluded that (198 PF.24 at 95):

We have no doudt of the ancillary juris-
diction of this court, under 28 USC §1651,
to entertain the present petition of the .
Posrd for s restraining order in effectua-
tion of our decree entered in the main

proceeding * * *
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.Chief Judge Magruder, dissenting, would

Bave granted the relief requested by the Board in

the exercise of the court's ancillary jurisdiction
yi: wader 28 U.S.C. 1651 (198 F.2d at 96).
Judge Magruder relied upon National Labor

Relstions Board v, Sunshine Hining Co., 125 F.2d 757

(C.A. 9, 1042). There the Court of Appeals had entered

8 decree enforcing s back pay order against an employee.
Subsequently, on petition of the Board, the Court of

‘ ;Aneala granted an injunction restraining eltrgnged
wives and creditors of the employees from maintaining
state court actions seeking to ;ttach the back pay.

These decisions indicate that appellate
 €ourts no more than district courts are limited in their
choice of means of protecting their orders. Injunction,
jut‘ like mandamus or contempt, is merely a means bdy

. which the court exercises its ancillary power to
protect its general jurisdiction. As we have demon-
strated, the courts of appeals po-s.eal the power in
an ancillary proceeding to effectuate their sppelinte
Jurisdiction. The choice of means obviously dependsv
upon the‘circunatancel. ‘

Nor is it an odjection to an ancillary injunctive
proceeding before‘the court of appesals that the proceed-
ing involves the filing of pleadings, the ippetrance
of witnesses, the introduction of evidence and the
determination of factual matters mot raised in the

| céourt below. Although the requirement for such pro-
ceedings is less common in an appellate court than in
8 court of first in-tnuce. 88 we have shown, there is
every resson why the two types of courts are parallel

"4n theilr need for ancillary jurisdiction to protect

W .t 1

oy,

“e



their orders and parallel in their power to emtertain

such proceedings. , ﬂ
In Toledo Scales, supra, the petition filea

the Court of Appesls raised factual issues, Coa-

ggg aequently. an answer was filed and a hearing had. See

Toledo Scale Co. v. Congutiug Scale Co., 281 Ped. 438

(C.A. 7, 1922). As noted, the Supreme Court affirmed

£

the judgment rendered'by the Court of Appeals as a
fesult of its hearing. Similarly, in In re Door, 195

) ‘ﬁ”ac 766 (C.A.D.C., 1952), testimony was offered and
€ross-examination conducted in a contempt proceeding
before the Court of Appeals for the District of Columbia.

See also, United States v. Lynd, No. 19576 (C.A. S,

1962). cf. United States v. Shipp, 214 U.S. 386,

3918.Ct. 637, 53 1. Bd. 1041 (1909), and Universal 0il

Products Company v. Root Refining Company, 328 U.S. 57s,

66 S. Ct, 1176, 90 L. Bd. 1447 (1946), where appellate
c¢ourts appointed masters to take evidence which the
- court..then considered and evaluated.
In short, it is clear that, even though a
eourt of sppeals would have Bo jurisdiction to entectain

a2 application for an injunction as an original matter,

~ 4t is not so limited when it acts in an ancillary

proceeding to protect its appellnte Jurisdiction.
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Zhis Court Has Jurisdiction of the
Defendants Named in the Petition i
—_—————————2R 10t Tetition k-

By its very mature an ancillary proceeding

géégwill often raise factual issues not embraced within
‘!‘Q’,’“‘ N

.ggggtbc original 1itigation. Whetber the ancillarcy pro-

ceeding is in s district court or a court of appeals,

e ity ARy A it D O Y
.

its disposition |2y require the subpoensing of wit-

nesses, the receipt of evidence, findings of fact

and affirmative relief. In its Memorandunm the State

'ién!ngly concedes that a district court may, in

such ancillary prnceeding, avail itself of ail pro=
c¢ess and procedures available in the primary 1iti-
Agation. The State urges, bowever, that a court of
sppeals, in exercising its ancillary Jurisdiction,
is limited in certain regards to the procedures
ordinarily attendant upon the appellate process
itself, The court of appeals, while it can subpoena
witnesses, hear testimony, and receive exhibits,'
cannot, says the State, summon new parties to appear

before the court even though such parties may be .

acéelcury for full and effectige relief in connpection
3 o with the court®s ancillary jurisdiction.

‘g | ' . The general rule that new parties may not

¥ be added to a lawsuit at the appellate-xevel is
distinguishable from the present gsituation. The

distinction is that between the appellate process

itself and proceedings ancillary to that process. An
appellate court is by its very mature s court of

“review,” It cseviews what the district court has

S R R D

done and corrects errors. Ia jzopgxly pexforming this

function it must mecessarily limit its consideration
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to the recérd upon which the district court based
its decision. It must alson, of necessity, limit
its judgment to the parties who were before the

district court. The issues, the evidence, and

i

’ﬁﬁ?zitc parties are the same., In contrast, an ancillary
ég&’pxocecdin‘ cannot be so limited. An ancillary pro-
ceeding by its very nature involves 1iluel, evidence,
and very often parties, which are extrinsic to the
primary proceeding., To inhibit the addition of
p:;tiea would defeat.tbe very purpose of the pro-
- i‘éding and would ignore its "ancillary" nature,
The Stafe in its Memorandum merely points out the
obvious when it notes that process and procedures
appropriate for ancillary proceedings are more akin
to the customary procedures in a district court than
they are to the procedures followed in appellate
courts. To deduce from this a general rule of law
accords neither with reason nor decided cases.
Abundant authority may be found for the
proposition that new parties may de added in con-
section with an ancillary proceeding. The rule bas
been well stated by the Court of Appeals for the

Seventh Circuit in Natural Gas Pipeline Co. v,

Federal Power Commission, 128 F.2d 481, 484 (C.A.

7, 1942) as follows:

"Where a court has jurisdiction of s
cause of action and the parties, it
has jurisdiction also of supplemental
proceedings which are a continuatien
of or incidental to and ancillary to
the former suit even though the court
as a federal tribunal might not have
bad jurisdiction of the parties involved
in the ancillary proceeding if it were
an original action, In othed words,
nasnuch as such Jurisdiction is ancile
£ & federal court is not precluded

rom exercising 4t over persons not




"’litlﬂi to the judgment sought to be
.enforced. 35 C.J. 696-and 6973 21

A . CeJeSe, Courts 38, page 136, = ‘ '
[B-pln;u nddec'l.; ! % |

3 - In the Natural Gas Pipeline Company case, R
i 'i;%; . ~
:gsfiazrl, the court relied on Labette County Commissioners -

{ 55y, Moniton, 112 U.S, 217, 5 S.Ct. 108, 28 L.E. 698

mtnee————

|
B - -’3_  I j%

j (1884), In that case, a court had entered judgment
against a township upon bonds issued by the county

: comnissioners in behalf of the township, Subse-

qgsntly, the:plaintiff sought a writ of mandamus to 4
d‘ip;a the commissioners to assess and collect a tax
to satisfy the judgment, It was contended that the

court, 1f it should act upon such a petition, would {
be exercising original jurisdiction which, under the &
particular facts, it did not have. But the Supreme ;
Court declined to accept this reasoning, saying (112

U.S. at 221): ' 5

It 1s quite true, as it is faniliar,
that there is no original jurisdiction inm
the circuit courts in mandamus, and that
the .writ issues out of them only in aid
of a jurisdiction previously acquired, )
and 1is justified in such cases as the g
present as the only means of executing R
their judgments. But it does not follow
because the jurisdiction in mandanmus is ¢ 3

ancillary merely that it cannot be
xercised over persons not parties to the
indEEent louEht to be enzorced. [Bnphaais
‘ddedo

8ee slso lewis v, United Air lines Transport
Corporation, 29 P, Supp. 112, 115 (D. Conn., 1939) ) E

- where Judge Bincks wrote:

It must be noted that the scope of
ancillary jurisdiction depends only mpon
tB®.sud ject~-matter of supplemental pro-
ceeding., The number, identity or relation-

- ship of the parties affected by the
supplemental proceedings bave nothisng to
do with the existence of ancillary juris-
diction over the sud ject-matter. Thus it
has long been established that sncillary

AEtRad 4 S L R wRery

g
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Jurisdiction over the subject-matter asy
obtain even though the supplemental pro-

ceeding brings im new parties. i

s .
e

And Judge Hincks also said (29 F, Supp. at 116);

ees the existence of ancillary
Jurisdiction depends wholly upon a re-~
lationship of sub ject-matter as dis-
tinguished from the relationship of the
parties, * ®# & If then, the test is the
aeced of relief to the parcty bringing the
supplemental proceeding, it is immaterial
whether the relief sought is directed
against a party or against a stranger to
the principal action.

. Ancillary jurisdiction extends to addi-

A

" tional parties, even though the court would lack

Jurisdiction over such parties were the ancillary
proceeding original in nature, NcCoph v. McCormack,
139 P.2d 219, 226 (C.A. S, 1947) (cross~claim); United

Artists Coth Y. Masterpiece Productions, 221 F,2d
213 (C.A. 2, 1955) (cdupulsory countetqlnim); Yaughn -

v, Terminal Transport Co., 162 F. Supp. 647 (E.D,
Tenn., 1957) (thiia;p.:ty action).

In the exercise of their ancillary juris~
diction to prevent obstruction to the carrying out
of " school deseg:gzation decrees, the district courts
Bave :cguliily added as parties defendant persons
having no 1legal relgtionlﬁip to the original litigants,
Thus in Faubus v, United States, supra, the commander
of the Arkansas National Guard was added ss a defendant
and was enjoined, At various stagesvin the New Orleans
desegregation case the State, the governor, the
secretary of state, various legislators, the sheriffs
and district attorneys of all parishes in the stade,
the mayors and chiefs of police of ail cities, and
several commercial bnhklng houses were sdded as parties

4n the exercise of the court®s ancillary jurisdiction,

Ny,

————np—

——
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Bush v, Orleans Patish Scheol Board, supra. As ale-
ready moted, the district court in the Clinten, »iﬂi

Tennessee, school case added John Kasper and a -abe£

-ef local townspeople as defendants. Bullock v. United

A commonly exercised type of ancillary

g

'jutiodictlon is that of the contempt power. The

case of Sawyer v, Dollar, supra, involving contempt

proceedings in a court of appeals for violation of a

' "Plttlct court order after the mandate on appeal had

gone down, has already b?en discussed. It is interest~
ing to note at this point, however, that the zespondents
in the contempt ptdceeding included persons who had not
been parties in either the district court or, on the
appeal, in the court of appeals. Charles Sawyer, the
Secretary of Commerce, had beeh the sole defendant in
the district court. The order entered by the district
court on remand was directed against Mr. Sawyer pes~
sonally, Nonetheless, when other persons, including
several attorneys connected with the Department of
Justice, acted with Sawyer in violatinf the court's
order, they were ill cited for contempt by the Court

of Appeals. Clearly, the Court of Appeals could not

have added them as parties appellant or appellee

while the appeal was pending. They could have been

- sdded as litigants to the primary litigation, if they

could have been added at all, only at the district

iR e 4

cousrt level, Nonetheless, the court of appeals in
t‘. ancillary proceeding assumed jurisdiction of

their persons for the purpose of compelling compliance

. with the district court ozder,
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$unith v. American Asiatic Underwriters,
M .

134 F.2d 233 (C.A, 9, 1943); ¥enborne~Karpen Dtyer )
£o. v. Cutler Dry Xiln Co., 292 Fed. 861 (C.A. 2, "‘g
-1923); and Holland v. Board of Public Ingtruction,
»i.'y'k‘ “ M

3 288 P,2d 730 (C.A. 5, 1958), which the State cites,

™ are inapposite, for they deal solely with the

propriety of joining additional parties in appellate
courts to litigate the merits of the controversy
decided in the district court, The situation is
oQviously different where, as here, the merits of

] ;ontrove:sy (;,g,. Meredith®s right to -dnission
to the University of Mississippi) have deen foreclosed
ever since this Court®s decree of June 25, 1962, and
the proceedings in this Court are ancillary only,

d.8., they are concerned solely with enforcement of

27
this Court®s adjudication of the merits,

.4/ With respect to the Smith and Wenborne~Xarpen
cases, supra, see 2lso the earlier opinions dealing
with the merits, 127 P.2d4 754 (C.A. 9, 1942), and

* 390 Ped, 625 (C.A, 2, 1923), respectively,

3 The State argues (Memorandum, pp, 4~13) that
since it and the state officers (other than the
original defendants) were not parties prior to Sep-
temdber 25, 1962, they are mot bound by any antecedent
orders. As we show Supra, the power of the court teo
conduct ancillary proceedings necessarily inciudes
the power to add parties, In any event, the State's

‘argument deals only with the question of whether con~
tempt proceedings can dbe had against persons not parties
to the injunction claimed to be violated; it does not
deal with what is here involveds the power of the court
to entertain an injunction action against additional
persons in the exercise of ancillary jurisdiction,
Finally, on this point, it may well be that the de~
fendants added on September 25 are in privity with the
previous defendants and thus properly added even under
the narzowest possible view, The Meredith suit has
been against officials who were represented by the
state attorney general, That suit essentially sought
ztelief against state action, and the interference

(Pootnote continued on next page)
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3/ (Footnote continued from preceding page)
alleged in our petition, although involving other
officials, is also state action. At least until

most recently, the original defendants were acting

- for the state, and, in a sense, for the state
officials who were added on September 25. In that
posture, it is reasonable to hold that the new de~
fendants and the old defendants are sufficiently in
privity even for conterpt purposes == cectainly for
additional relief purposes,

s,
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The United States Has Standing to Assert e
the Ciaim Set Forth in its Petition

The State of Mississippi contends further

;3§§h3 (Memorandum, pp. 36-41) that the United States had no

5%55 standing to seek fxog this Court the issuance of the
Temporary Restraining Order which prohidited the
Governor, Licutenant Governor, other state officials,
and the State itself, from interfering with its orders
and mandate of July 27-28, 1962. The United States

‘ghdl oougﬁt apd obtained just such orders as the one

Bere questioned in s number of similar cases.

This Court on Septeader 18, 1962, granted the

United States authority to appear as amicus curiae

*in sl11 p?oceedinga in this action before this Court

# ¢ ¢ (and the District Court] with the right to

submit pleadings, evidence, sarguments and briefs and to

initiate such further proceedings, including proceedingi

for injunctive relief and proceedings for contempt of

court, as may bde appropriate in order to maintain and

presesrve the due administration of Justice and the

1ntegt£ty of the judicial processes of the United States.”
' As tﬁe State points out in its Memorandum,

Pp. 36, this order was something more than fhe ordinary

suthorization to appear as amicus curiae. It was, in

effect, as the State concedes, permission for the

b'ﬁﬂovern-ent to appear in the'caae in the status of »a
party to the proceedings. There is no doubt that this
Court’s order is valid.

Ia Bush v. Orlesns Parish School Board, 191

F. Supp. 871 (B.D. La. 1961), affirmed, 368 ©U.S. 11
(1961), 7 1.24.24 75, 82 £.Ct. 119, aad H-11 v,

3t. Neleaz Parish School Board, 197 P.Supp. 649 (B.D:

m
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La. 1961), affirmed 368 U.S. 51S, 7 L.Ed.2d S21,

82 S.Ct. 529, the United States was granted the

suthority to, and did, file pleadings and seek injunc-

-~ tions on its own motion. See also, Allen v. State Bd.

of Bduc., No. 2106 (E.D. Lsa.); Angel v, State Bd. of

Bduc., No, 1658 (E.D. La.); Davis v. Bast Baton Rouge

Parish School Bd., Mo. 1662 (E.D. La.), in sll of which

the United States entered as amicus on March 17, 1961,

3 and sought injunctions on its own motion. Similariys

filed pleadings against new defendants in Faubus v. United

1 ’<the United States, joined by the original plaintiffs,

1 States, 254 F.2d 787 (C.A. 8, 1957), cert. denied, 358

U.S. 829 (1958), 79 S.Ct. 49; Bush v. Orleans Parish

School Bd., 188 F. Supp. 916 (E.D. La. 1960), affirmed,

O s 0 ot o -

365 U.S. 569, 5 L.Bda.2d 806, 81 S Ct. 754 (1961); and

Bush v, Orleans Parish School Bd., 190 F.Supp. 861

(R.D. La. 1960; affirmed sub nom. New Orlcans v. Bush,

366 U.S. 212, 6 L.Ed.2d 239, 81 S$.Ct. 1091 (1961).

| There can be, at this late date, no doubt of
this Court's power to authorize the United States to
institute injunctive proceedings, as it has done here.

The State's objection, then, is wholly unsubstantial.

Purthermore, the United States having standing to obtain

the temporary restraining order, it necessarily has

Fet A e

lfnndlng to vindicate that order by proceedings in civil

gty

;4 - contempt,
- N I' B

3 ' '.Ihe Governor, Licutenant Governor aand
Other Officials of the State of Mississippi
Are Proper Defgndants

° The State contends that it is the only real

party in interest in this proceeding and that the

Governor, Lieutenant Governor and the other officials
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of Nississippl were improperly joined as defendants.

- ¢ cffect. the State is arguing that the Mississippi

officials who have been made parties to this action are

";vlthout responsibility for any of the acts they are

- slleged to have performed. This contention is totally

erroneous, bdoth procedurally and substantively,

‘A, Procedurally.

Rule 17 of the Federsl Rules of Civil Procedure
is the source of the "real party in interest” requirement
of federal court litigation, The Rule, however,

:pplieo only to the capacity of the plaintiff, and not
the defendant. It specifically provides that "every

action shall be prosecuted in the name of the real

party in interest” (emphasis added). Nothing in the
Rule requires that the person sued be the real party in

interest, Other provisions of the federal rules are

designed to protect improperly joined defendants or

- persons with interests opposed to the plaintiff who

have not been made parties to the litigation. Thus,
Rule 24 permits persons to intervene in law suits under
certain circumstances. This Rule, Bowever, does not
permit the intervenor to displace another party to the
sction merely by purporting to sccept responsibility,
Rather, where s party alleges that he has deen improperly
Joined as s defendant, he must test this contention

by moving to dismiss the .uit es against himself,

Here tﬁe State officials who have been joined as
dcfendantl have not moved to dia-iil. and this Court
‘ll slready held that these officials must personally
make such a motion in order to challenge their joiader
as dcféndautn. It is clear, therefore, that the State

of Mississippi has no basis for contesting the joinder

T TR gy
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of the defendant state officiil: on thevgtound that
they are not the real parties in interest.

| B. 8ubotnntivelz.
Nore fundamentally, however, the State is in
@rror when it contends that the defendant officials are
aot rc‘ponlible for fhe acts they are alleged to have
performed since they acted either pursuant to state
lav or under directions from a superior official. That

individual governmental officials &re responsible for

their uncomstitutional acts notwithstanding the fact

‘that they are carrying out what state law commands of

them is now too well gettled to be questioned. Thus, in

In re Ayers, 123 U.S. 443, 507 (1887), 31 L.Ed, 216,

'8 $.Ct. 164, the Supreme Court made clear the nature of

m

8 state official‘'s responsibility, The Court gaid:

The Government of the United States, in
the enforcement of its laws, deals with
8ll persons within its territorial juris-
diction, as individuals owing obedience
to its authority. The penalties of
disobedience may be visited upon them,
without regard to the character in which
they assume to act, or the nature of the
exemption they may plead in Justification.
Nothing can be interposed between the
individual and the obligation he owes to
the Constitution and laws of the United
States which can shield or defend him
from their just authority, and the extent
and limits of that authority the Govern-
ment of the United States, by means of
its judicial power, interprets and applies

for itself. If therefore, an individual,

.ctin‘ under the assumed uuthoritz of a
tate, as one of its o icers, and under

€olor of Its Taws, cones Tetoconfilo—

Bnto conflict with

the superior suthority of 8 valid law of
the United Statesf he is stripned o [

geprescntative character, and subjecte

In his person to the consequences of his
ndividual coaduct. The State has no power
Immunit fron res ongi -

(7" % |

o0

b0 imosrt to him sn

Fllitz to the su;xeme .uthoritz of the

United States, emphasis added.

While the quoted statement lnléletl was dictunm,

t his since been icceited by the Supreme Court and by




ey

- ud-.w--ﬁi b

LI I = _ y - - R A ey ey
-— n . - SRR - Do - e I

this Court as » proper statement of the applicable rule.

See Bx parte Young, 209 U.S. 123, 139-160 (1908) 52 L.Bd.

714, 28 s.Ct. 441; Sterlin‘ v. Constantin, 287 U.S.
378, 393 (1932), 77 L.Bd. 375, 53 S.Ct. 190; United

~"Btates v. Alabama, 267 F.2d 808, 811 (C.A. S, 1959).

Nor can governmental officials excuse their
disobedience of the law by claiming that they acted

pursuant to the directives of & superior, Nelaop v.

. Steiner, 279 p.24 944 (C.A. 7, 1960), lnvolvgd civiy

contempt proceedings against Justice Department and

Iaternal Revenue officers. 1In rejecting a defense that

the defendants had acted under instructions from a
Ssuperior officer, the Court said (279 P.24 at 948):

That the action of defendants was
-takea pursuant to instructions of
superior authority is no defense. The
¢xecutive branch of government has no
gight to treat with impunity the valia
orders of the judicial branch, * * »
And the “"greater the power that defies
law the less tolerant can this Court
be of defiancer , , . ,

See als0 Sawyer v, Dollar, 190 R.24 623, 640, supra,

whére the Court said:
A [T)he directives of superior executive
officials cannot nullify the court
decree. . ., .

Cf. United States v. Mine Workers, 330 U.S, 258, 306

91 L.Bd. 884, 67 S.Ct. 677 (1947).
concLusIoN
Wherefore, it ig respectfully requested that
the motion of the State to dissolve the t?-porary

festraining order de denied,

Respectfully submitted,

BURKE MARSHALL,
Assistant Attorney General

$T.JOHN BARRETT
EAROLD H, GREENE
DAVID RUBIN

HOWARD GLICKSTEIN

g
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IN THE .
UNITED STATBS COURT OF APPBALS
POR THB FIPTH CIRCUIT

NO. 19,475

JAMBS H, MBREDITH,
Appellant

vs,

CHARLBS DICKSON FAIR, et al.,

‘Appcllcel.

UNITBD STATES OF AMBRICA,
Amicus Curise and Petitioner,

ve.

STATE OF MISSISSIPPI, et sl.,

Defendants.

MEMORANDUM ON BEHALF OF THE UNITED STATES

By its order of September 28, 1962, this Court
foudd Ross R. Barnett in contempt of its restraining

erders entered on September 25, 1962. This finding was

- g s et e
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based upon evideace that Governor Barmett personslligy-

sad through law eaforcement officials of the state, néf-

_qu under his direction, physically prevented James
'» éiif.d!thhffOI eatering the University of liani‘slppi as
8 student in sccordance with the order of the Court of
July 28, 1962.
Governor Barnett'’s conduct was found by this Court
to have the deliberate and snnounced purpooﬁ of prevent-
. éa& cqlplianec with the Court's order. WNevertheless,
| " because the proceeding was in civil contempt and remedial
in purpose, the Court gave Governor Barmett wntil
Octodber 2, 1962, to show that he was fully complying with
the terms of the Court's restraining ofdetl entered on
lcptcn‘cr 25, 1962. The ordei of contempt provided that
snless the ¢ove:nor showed such compliance bhe should be
committed to the eultod} of fhe Attorney General and pay
s fine to the United States of $10,000 per day. In order
t§ show full compliance, the Court required that_thc
Governor show that he had stopped doing the acts which
the court bad enjoined, and that he had started to do
what heslould have done all slong as Governor of the
State of Mississippi, that is:
" « othat he [Rad] notified all law enforce-
ment officers and all other officers under
his jJurisdiction or commend:

*(a) To cease forthwith sll
sesistance to and interference
with the orders of this Court
and the District Court for the
Southern District of Mississippi;
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=(b) To maintain law and order at -

and around the University and to
cooperate with the officers and
- agents of this Court and of the
L United States in the execution of
) the orders of this Court snd of the

ff:f , District Court for the Southern Dis-

trict of Mississippi to the end that
James H, Moredith be permitted to
register and remain as s student at
the University of MNississippi under
the same conditions as apply to all
other students.”

On October 2, Governor Barnett appesred before

. | 1‘:!‘Bc°ntt for the figst time through his counsel., 1In

snswer to Questions from the Court, counsel stated that
the Governor was in full compiiance with the Court's
erder, and would fully comply with orders of the'Court
4a the futurc to the extent he was physically able to
do so. COuﬁlel showed through representsations to the
Court that James Meredith had been-pe:-itted to enter
a8 a student at the University without igtetfcrence
from Goveraoi‘larnett or other state officials, and
that Governor Barnett had twice called upon the peoble
.of Mississippi in general terms to keep the pelce.'
There is no dispute that Géve:no: Barnett had
‘then ceased his affirmative interference with éo-pll-
snce with the Court's order of July 28, and was to that
degree in compliance with the Court's orders of Septem-

ber 25 and Septembder 28, He did in fact, between the

' contempt order of the Court on September 28, 1963,

and the bearing on October 2, 1962, cesse the physicsl
zesistance to the orders of the Court which he had
previously undcftttcn personally and through other

state officials. Llaw enforcement officiasls of the

" state 416 met interfere with the entrance of federsl
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law énforcament efficers to the csapus of the

S lh!vctaity of Mississippi on Sunday, Soptc-bot $0.

‘!notcad. byuro-attcagencat with the Goversor, the
'!odcrol off!ciclo were met by state lav enforcesent

officers snd werze escorted ento the campus. State-

- ments were made to the federsl officisls that the

state officers would cooperate with them in msintsin-

B order. 1Inm eddition, James Meredith was sccompanied

y state 48 well as federsl officials when he per=~

. sonslly entered the canpus of the University and no

sttenpt was made to interfere with that ovdnt.
The significance of this auch co-pliance with

the orders of thc Court by Govctnot Barnett should not

be underestimated, By reason of the Governeor's _srrange-

sent to bave Meredith enter the University on September
30 s confiict betueen state and federsl law enforce-
ment officials which had ptcvloucly seened £nev£t:blc

was svoided,

Revertheless, Governor Barnett has clearly not

. made & showing. that he has purged himself of contempt

88 required by the Septembder 28 order of this Court.
Ne has shown s cessation of prior resistance to and
interference with the ofder of ?he Court. He has aot
shown what instructions, if any, were given to the 1iaw
eanforcement officers of the state under sudparagraph
(d) of the order of s;pto-bor 28. A1l of the state
sourt orders, the srrest warrants, ‘the state

court set!onl brought by the Governor, c.d the six
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s
proclanations of September 13, 20, 24 and 25 are Stiil

z:7.. outetanding as far as sppears on the record.

\J\l

- >iﬁil is mnot a failure of detail, or merely o

H 1ack of any showing of what specific instructions

were given., There has bdeen no showing that state law
E enforcement officers in fact made efforts to maintain
1sw and ordesr st the University or teo cod}orate with
1 ' {:onl officers. During the beight of the riot at

-
ord on the night of Septeaber 30, no state police

were present. The Court can notice that law snd order
was maintained on the night of Septeaber 30 and the
morning of October 1 and since then only by several

bundred deputized federal marshals and thousands of

it
>

troops sent to Oxford at the command of the President

of the United States to put down widespread civil
disorder in that area. '

Further, st the hearing on October 13 counsel

for the Governor retracted their statements that the

LT

Governor intended in the future fully to comply with
the orders of the Court. While the exact position of
.the Govetnoé is mow unclear, the Court msust sssume
for the present that the Governor intonda to comply

j enly with such orders of the Court as he feels are

] ) sonsistent ’ith the pelicies and laws of the State of

1 | - Ilonloi(pp!, snd that the Governor will not notify

] - isw enforcement officers of the state, &8 required by

the order of Septeader 28, that they should -clntaip

.1aw and erder st snd around the University and cooperate
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with federsl officers $0 the end that James Meredith

58 permitted to remain as s student at the University
7. "wnder the ssme conditions as a8pply to sll other

students,
This being so, the Court would be justified in
1-pol£u¢ upon the Governor the sanctions set fortﬁ

in its order of September 28th,

» ; ® Upon orel argument, counsel for the United

States advii@d the Court that the Goveranment did not
bel!évc that, in view of the igportant step taken by
the Go?ernor in ceasing interference with the Court's
erders, ?hc sanction of imprisonment would now serve
s useful, ?c-edlul purpose. Law and order at the
vnive:oigy. and the personal protection of Mr,
Meredith, are still being achieved through s force of
federal tgoops. The Government is presently unable
to advise the Court when this will cease to be mec-
essary. | ) ‘

On the other hand, the Governor has failed to
show that he has purged himself of contempt, He has
failed to show that he has or will c:erc;ae the basic
gesponsidbility of the Chief Bxecutive Officer of the
State of Mississippi to preserve dboth law and orzder
within !he borders of that state. Under these circum-
lt.oqcs. io believe that the Court should impose the .

ether sanction set forth by the order of Septesber as,

.nd»tbct the Court should continue to impose that

sanction until the Governor bas issued the instructions

~eslled for by the order of September 38.




It should be fully recognized that the Governmor

" "of & state can ss effectively interfere with the

-

Li:fr desegreogation order of a federsl court by refusing
to inforcc the law as by sctive acts of obstruction.
He controls the executive branch and the law enforce~
ment sachinery of the state government, It was
accordingly propef for the c;;:t in !ts order of
7 q‘g “ptnnbcr r ?o tequire the Governor, in order to
| pur¢§ hl-i&{!, to show that he was not intérferlng
with the Court’s order by inaction as well se to show
that he had ceased active defisance. |
.In.tlc light of the remedisl purposes of the pro-
eeeding, it is cpprop:!cte‘nov for the Court to use
the sanction of a fine to compel compliance with the
effirmative provisions of the Court's order. The
sanction of imprisonnent would have been necesssry if
the Governor bhad iot coeased his active and physical
interference with co-plicgce with the Court's order.
It msy again be necessary, sand might also be appro-
priate as a punishment for eriminal conteapt. But
what is required now is for the Governor to take
affirmative steps 1in his capacity as Govgrnor to msin-
tain lav and erder in the vicinity of Oxford and ¢to
see that the orders of the Court sre not interfered
uith by the citizens of Nississippi or snyones else.
" The use of fines for this purposs is fully ia keeping
'!t? the United Mine Workers csse, 330 U.S, 258, 304~

305, upon which this Court based its order of Septesber

o 7 =

g




A

38, Por the principal restraining order which
Governor Barmett has violated was sought by the United E

f;fiiiifol a8 & friend of the. Court, to protect the integ-
] »:fE:it!ty of the processes of the Court. And it is the

3 . United States which has suffered illcnne.finsnclal I
88 well as other harm from the course of ac?ion | F
7 followed by thctcove:nor since Septemdber 13, and from
his failure to meet the requirements of sudbparagraph
;L s ' §!of.the order of Septemder 28,

We believe that 1t is within the discretion eof

the Court whether the full amount of the fine set forth
4a the order of September ?8 should now be imposed for
the period liycc October 2, 1962 until the hearing

em October 12, 1962. The full amount of the fine is
Jult!flc& by the asmount of damage ~-- financial and
otherwise -~ done the United States by the Governor's E
failure to uphold the law, Any ambiguity as to the
sequirements imposed dy the Court for the period
between October 3 and the hearing on October 12 is due ;
entirely to erronecous representations made on behalf

of the Governor at the October 3 hearing. In any event,

s

Rowever, we believe that the full samount of the fine
of $10,000 per day should de imposed from the date of
sny further order issued by this Court until the

Governor issues the required instructioss. ' 1

A proposed order to sccomplish these ends 1is
attsched to this Memorandum. The order slso contsins i

8 paragraph designed to require, if the Court so
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desires, that the Governor subait s signed statement

72 %o the Court on the steps taken by hiam in compiisnce.
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Ia thc‘cvcat it .?ould become necessary, this
Court would, of course, have the poior to order the
acrest of Governor Barneft.

Pederal courts have been held to havevthe auth-

goﬁty to enter s Judjnent that a contesnor bde
tnpriloncd’lnt£§ he purges h%naelf of contempt, See
Uphaus v, Wyman, 360 U.S. 72, 81 (1959).

Since that is so, it follows that the Court has
power to issue an order to s U,S, Marshal directing
Bin to carry out its judgment of imprisonaent by tak-
ing the con?e-nor info physical custody, and such
orde:, have, in fuc?, been issued, United Stcfea v.
Shipp, 3!4 .S, 386,.483 (1909); In re Del ad?, 140

V.S, 586, 587 (1891); Wilson v, United States, 65 F,
34 621, 622 (C.A, 3, 1933); In re Allen, 13 Blatch

C.C. Rep. an (D. vt. 1876).

The power to srrest applies to the Governor of
& state as to uhy other cit!:ﬁg. 'Ststg officials sre
a8 amenadble to federal process, orders, judgments
snd warrants as other lltignntc. Ceorgias Raillroad &
i;ntln‘ Conpany v, Redwine, 342 U.S, 810 (1952); Bx -
Parte Young, 209 U,S, 123, 160 (1908); Cooper v. Aaron,
358 028. 1., (1958); ef. gggg v, Orleans Plrllh'SGBOOI
Board, 188 Ped, Supp. 916, 923 (B.D, Ls. 1960), sff'd

365 U.8, 569, This aust be so or the supremacy clsuse
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: of the Constitution (Art. Vi, U.S. Constitution)

o would be largely meaningless. This rule appiies to

] -~ . the governor of s state. Sterling v, Constantine,

] ety

387 U.S. 279, 393 (1933): Davis v. Gray, 16 Wal1,
203 (1873). .

FRGVIN

The Becessary corolliary of decisions holding that

.
~

& governor may be fnjoined and is otherwise .nen,ble
v :; process is that, if he violstes an injunction, he
"b-ic oub)ocﬁﬁto precisely the same judicial senctions
3 | &8 are spplicable to any other 1itigant in the federal

; *
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% ' Decisions desling with the power of a state court
i to arrest & state governor (see Rice v, B=773r, 207 Mass.
3 577, 93 N.B; 2d 821 (1911), State e= rel. 1735 v, Stone,
120 Mo, 438, 255 S.w, 376 (1uv4); £%, Vic.: ., T= Ry Co, :
e v, Lagry, 61 Miss, 102), are irrelovant, 2426 comsiders- ‘
< tions of separation of powers (snd the anonsly of asking
b5 8 state governor to exert the witimate police sanction
i agsinst himself) obviously have no application to the
= ~ situstion here, ,
- _
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”:{;41{~ At the tc.ringa on both September 28 and
Oetebnr 12, the Court expressed concern st the amount of
Judiciasl time which was required to fffect compliance
with its orders. 1In this connection, it should bde

Boted that the sctual terms of the preliminsry injunction
ssked by the Government sre nmarrowly designed to
ptiiintfintc:fe:encc and obstruction of the Court's order
80 that there csa bde po real misunderstanding s s to‘vhat
kind of acts would violate the order., In any ovcnt,_

the procedure followed in the United States v. Shipp,

214 U,s. 471; is availadle both fé: further proceedings
on this contempt proceeding snd for any contempt matters
which might arise under the preliminary injunction asked
by the United States, In United States v. Shipp, 203
U.8, 563 (1906), an information for criminsl contempt was
filed in the Supreme Court against a number of persons who
were charged with having violated an order of the Court
allowing an sppesal snd reqQuiring the safekeeping of the
defendant in s state criminal proceeding. Certain
preliminasry questions of law were raised dy the defen-
dants n?d passed upon by the Tourt itself, 203 U.S. 3563,
Bowever, thg Court theresfter appointed s "commissioner”
ia the csee, "to tske and returan the testimony in t§£-
proceeding, with the powers of s master in chancery,

88 provided in the rules of this cowrti but said

- ecommigssioner shall mot mske any findings of fact or

state any conclusions of law,” 314 U.S, at 471,

-:l- -
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Upon the basis of the testimony taken before the

;oc-l-oloncr. the rule to show cause was made .blolutc
88 to s swmber of the defendants (214 U. S, at 425), and

» .ttnch-cntc for the dodies of the contemnors issued

(214 U.S. at 483),

Respectfully sudbmitted,

gmke /ﬂaqéqﬁ@

\ . Burke Marshall
- ' Assistant Attorney General
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At n%&, Dopart-eut of Justice
CBRTIFICATEB OF S
“_h—

I heredy certify that o copy of the Memorandum

of Law on Behslf of the United States sttached hereto

has been sent by Airmail, postage prepeid, to cacﬁ of

the attorneys listed below, at the address indicated:

Thomas N, Watkins, Bsg.
Suite 800, Plazs Building
Jackson, Ii:.ioaippl

John C, Sstterfield, Beq.
340 Piret National Bank Buildin‘
Jackson, Ilaa!n.ippi

Charles Clark, Rsq,
¥y, O, Box 1046
Jackson, linol-oippl

Gazner W, Green, 8r., Bsq.
800 Biectric Building
:octooa, Mississippi

’

Deparfnent zgﬂJuntice
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Bonorsdle Joe T, Patterson

Attorney General, State of
Nissiesippi .

Jeackson, Mississippi

Constance B, Notley, Bsq.
" 10 Coluadus Circle
New Yozrk, New York

Re Jouo'lronu, Bagq.

3103-1/2 Washington Street
Vicksburg, Missisaippi

Dated this 13th day of October, 1062,

QAE ‘34 . . / ' ‘ ﬂt@£4§’ /!g{ ] é;iﬁ%hai;__

arold H, Greene
Attorney, Department of Justice
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“

PROPOSED JUDGMENT AND ORDER OF CIVIL CONTENPT
SUBMITTED ON BEHALF OF THE UNITED STATBS

L, .

This Court having on Septemder 28, 1962
sdjudged Ross R, Barnett to de in contempt of its tem-

)o:cry sestraining order entered on Septemder 25, 1962

. wpon spplication of the United States, amicus curiae,

and having provided that Ross R, Barnett should pay g fine
of $10,000 per day and should de comaitted to and remain
in the cuotody’of the Attorney General unléal on or be-
fore Octodber 2, 1962 at 11:00 s,n, he showed the Court
that he was fully complying with the terms of the rcittuin-
ing order and that he had motified 3ll law enforcement
officers and all other officers under his jJurisdiction
or commands '
(a) To cease forthwith all resistance
to and interference with the orders of this
Court and the District Court for the Southern

District of Mississippi;

(b) To maintain law and order at lnd'around
the University and to.cogpcruto with the officers
snd agents of this Court and of the United States
in the execution of the ordess of this Court
end of the District Court for the Southern
Dlatt!ét of Nississippi, to the end that James
R, Meredith shall be peramitted to register and
gemain a3 s student at the University of
Nississippi under the ssme conditions ss apply

to sll other studeats; and

Ross R, Barnett on Octodber 23, 1962 having

P .
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tcprcocnt;d to this Court tthngh_hlo counsel that he
was, 80 far ss he could do so, fully complying with the
erders of this Court, sand that he would to the best of
Bis adility maintain law and order snd eo-ﬁly in the
future with the orders of the Court; snd the Court having
in écl!gncc upon that sepresentation withheld imposing any
sanction for gonto-pt, and having put the matter ovcrb
to October 12, 1962 for a further showing by Ross R,
Barnett of his compliance with the order of this Courtg
snd

] This Court having regularly convened on October
12, 1962 to hear such further showing as Ross R, Barnett
might have rcg.:dlhg his compliance with the prior
order of this Court; end it sppearing frol‘.tatelonto
of counsel for Ross R, Barnett and for the United States
that Ross R, Barnett had in fact cessed his affirmative
oebstructioa and !nte:f.rcncc with the orders of this
Couzrt with respect to the adnission and attendance of
James H,/Meredith at the University of Mississippi; dut
Ross R, Barnett having made no showing that he had notified
sll law cnfo:ccncpt officers snd sll other officers under
Ris jJurisdiction and command that they should do the
things set fott§ in nubpatng:,phl (a) snd (b) of this
Court®s order of Septeaber 28, 19623 and Ross R, larnott
through hll counsel having represented to this Cou:t,
eontzary to the rcpte-cntation. made on October 3, 1962,
that he would eo-ply with the orders of this Court only
when such complisnce was in his J-d;-oqt consistent y!th
his duties ss ‘Governor of the State of Mississippi pur-
suant to the Constitution and lawe of the State of

l!sllonlpplg snd
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" the coiit.tnv!a. this day entered s preliminary

injunction which requires Ross R, Barnett to take the

same sction and refrain frop the same .ct;on as required

S,

and forbidden in this Court's temporary rontillnlngl

T U N TN P

order of September 25, 1962;
NOW THERBEFORB THE COURT PINDS that Ross R,

Barnett bas not purged himself of his contempt of this

Court's order of September 25, 1962, as required dy the f }
3 order of Septemder 28, 1962; and that Ross R, Barnett '
| ot%ll is in contempt of the Court's order of Septembder
35,'19623 and

ﬁ IT IS ORDERED that Ross R, Barnett forthwith juy
V to the Clerk of this Court $10,000 per day on account

4 of his contempt during the period October 2, 1962 to Octo-

ber 12, 1062, being s total smount of $100,000, and that
he hereafter pay a fine of $10,000 per day until such

time 23 he shall (1) issue to all law enforcement officers
and all other officers under his jJurisdiction or command

the instructions required by subparagraphs (s) and (b)

T i o aeh o —
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of this Court's order of Septeadber 28, 1962; and (2)
submit to the Court s signed stateament showing in detail

in whet manner he is complying and intends to comply

with the orders of this Court of Septemdber 25, 1962,

Septemdber 28, 1962, and this date.

Done this day of Octodber, 1962, - 1
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