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‘ ’ MEMORANDUM OF THE UNITED STATES IN OPPOSITION
TO MOTION BY THE STATE OF MISSISSIPPI (., .-,
TO DISSOLVE TEMPORARY RESTRAINING ORDER

The State of Mississippi has filed motions

to dissolve the temporary restraining order iosueq by

this Court upon application of the ﬁnitcd States on
September 25, 1962, and to disnicsithe contenpt pro-
ceedings now éending against Ross R, Barnett and Paul B,
Johnson, Jr. ; ' v
Thf'Iccues which thé State seeks to raise
~regarding the pending contempt proceedings will not be
~dealt with ih this Memorandum. This Court has heretofore

held that the State of Mississippi has no standing to

lppea: upon bebalf of the individual conte-norl.

S - lcithet Govetnot Bgrnett nor Lt, Governor Johnson has
' f!lcd in his own behalf a motion to stay or dismiss. .

- .The ioaucl raised by the State in its Motion ‘ =
, o

' :to Dislelve the Tenpo:aty Rectraining Order rolate to
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ff:i cou:t. rhii'contentton is without merit,

the basic jurisdicticn of this Court and to the nature
of the claim asserted in the petition filed by the
United States. There is no claim th.t the temporary
zestraining order, if the Court has jurisdiction of
the subject matter and the parties and if the United
States has standing té sue, was iuprovidenfly granted.
. The basic contentions of the State may be
stated as follows:
(1) This Court lacks jurisdiction of
the subject matter of the clainm stated
in the petition.
(32) This Court has no jurisdiction and
cannot scquire jurisdiction of the persons
of the defendants named in the petition,
(3) The United States has no standing to
'Aascert the claim stated in its petition,
Bach of these assertions will be considered
'sevnratély; Certain other matters of claimed legal
defense will bde discuoqed at the conclusion of the

discussion of the above three comtentions.

is _Court Has Jurisdiction of the Subject Matter of

the Claim

" The State does not urge that the petition

fails to state a claim upon which the United States is

entitled to relief, 1In light of the precedents ducb

assertion could hardly be made. Paubus v, United

States, 254 F.2d 797 (C.A. 8, 1957), cert, den. 358

u.s, 829; Bush v, Orleans Parish School Board, 191 F, 24

' 871 (B.D. la., 1961), aff'd, 367 U.S, 908, The State's
)";eoutentlon is that this Court cannot grant the relief
- to which the petition entitlies the United States and

.. that such relief shouvld be sought from the District

o
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Before considering the legal authorities
bearing upon this Coﬁtt's Jurisdiction, certain of
the State's -i;cbnceptions regacrding the nature qf
the claim set forth in the petition should bdbe cortected;

A, Nature of the Claim

, In its petition the United States alleges that
the legal issues between the plaintiff, Janei H, nereditﬁ
and the defendant University officials and Board of |
Trustees have been finally adjudicated., The present
proceeding does not involve any claim of right of the
United States to participate in that udjudfcation. Nor

.does the United States seek to affect the result of that

ptoceeding. The facts a;leged in the petition of the
United States are separate and distinct from those in-
volved in the dasic law suit, which this Court decide¢
in its judjment of reversal on Junme 25, 1962,

| The petition alleges that while the Meredith

case was pending in the District Court while it was pending

on appeal to this Court, and since the case has been re-

turned to the District Court pursuant to this Court's
mandate of July 28, 1962, the various defendants named
in the petition have actively engaged in a program to

i frustrate the implementation of this Court's judgment

% of June 25, 1962, and any order of the District Court

which has been or might be entered pursuant to that |

4 Judgment, Thii program of obstruction has been part of

.an official and announced policy of the State of

Mississippi. The éetition alleges that the policy has

S S

been announced by both the Chief Bxecutive of the State

-

(paragraph 25) and by the State legislature (paragraphs
17 and 18), The policy has been implemented dy calling
spon a1l officials of the State to ignore the orders of

L

- - ~this Court and of other federal courts with respect to

7ﬁi;*ig§‘ .gbject_huttet of the Meredith 1itigation and to

: . . - . oL R N R vk -
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actively obstrutt the implementation of those orders
(pa:ng?aphs 17; 25 and 32), The defendants are alleged
fd yave taken concrete steps to obstruct the federal
courts in accordance with the state policy, They have
| done so by means of invalid injunctive suits in state
coutta(pa;:gtnpha 28 and 29), by criminal prosecution
of Meredith (paragraphs 21, 26 and 29), and by legis-
lation which is clearly directed against Meredith
personally (paragraph 30),

The pgtition alleges that both the putpose-
and effect of the conduct of the defendants is to
prevent and diicourage James H, Meredith from attending
the University of Mississippi pursuant to the judgment
and orders of this Court and of the District Court,

In short, the petition alleges that the
defendants have unlawfully prevented and are seeking
to prevent the judgment, mandate and orders of this

.Court from being carried into effect,
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P B. Si!niflcance of District Court Precedents

The State points out in its Memorandum that

prior to the instant case, obstruction of school dese-

Tl 3

gregation decrees has been dealt with by the district

Ty
S

courts, From this circumstance, the state draws the

conclusion that only the dis:rict cgurts have ﬁover to
deal with such obstruction,. In considering this conf@ﬁ
it is important to consider th;\bnses upon which the dis
trict courts have acted.

 An original suit to enforce rights under the

Pourteenth Amendment to attend public schools without

racial discrimination can be initiated only in a distric

coust, -fgg district court has original jurisdiction by

; s ‘u
-3 © wirtue of Sgctions 1331 and 1343 of Title 28 U.S.C. It

- ("::» .
is this” jurisdiction which the district courts have

!
4
¢

exercised in the many school desegregation suits across

e - the country.

lhqp a district court has entered a final

e o+ —————

Judgment in a school desegregation case in exercise of
its jurisdiction under §1331 and>1343, and is thereafter

obstructed in effectuating its decree, the jurisdictiona

situation changes, PFurther exercise of jurisdiction is
Bot for the purpose of litigating the rights between |
the original parties, but to effectuate and preserve the
Jurisdiction of the court previously exe:ciied and to
uphold the integrity of the court's &ecreeo. That a
differeat basis of jurisdiction is relied‘upon is made
clear by a careful examination of the cases.

In McSwain v, County Board of Education of

"Anderson County, 135 F, Supp. 570 (E.D., Temn., 1956)

'iﬁ . the District Court entered a final judgment :eqdiring

'   the defendant school officials to admit Negro applicants f
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to the high school in Clinton, Tennessee, without racia
discrimination. Thereasfter, the defendant school offic
filed a pétition with the district court seeking injunc
relief against interference and harassment by John Kasp
and otberl.’ The injunction was issued and several of
the persons who had been added as defendants and who -
were named in the injunction were later heldvfo be in
contempt. On appeal it was urged that the district cou
Bad no jurisdiction to entertain the petition against
Jo‘n Kasper and his co-defendants., Concededly, they
were not acting under éolor of the laws of the State of

Tennessee and under normal circumstances the distir-

bances, assaults and breaches of the peace which they ha

committed would be cognizable only in the courts of the
state, Nonetheless, the court of appeals, relying upon
and specifically citing the all.writs statute, 28 U.S.C.

1651, concluded that "The District Court had jurisdictio

to issue the injunction.” Bullock v, United States, 263
P. 24 683, 69i (C.A, 6, 1959),

~ The District Court for the ﬁasteru District of
Arkansas was faced with a similar situation in fhe case
idlstiu; to desegteiation of the Little Roci public scho
A plan for desegregation had been ipproved by the Distfi

Court (Aaron v. McKinley,143 F. Supp. 855) and the Court

of Appeals had affirmed (Aaron v. Cooper, 243 F. 2d 361
(C.A. 8, 1957)). Thereafter the Governor of Arkansas ‘
ptevedted the carrying out of the desegregation decree

by his use of the Arkansas National Guard, The district

is.

t

i

court nﬁon application of both the United States and of :

the original plaintiffs, enjoined the Govefnor nndlthe

commandant of the Guard. In sustaining this exercise

éf Jurisdiction, the Court of Appeals held that "It was

: - ~ - .
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proper for the court to do sll that reasonadly and law-
- ‘ . -

fully could be done to protect and effectuate its order

and judgments and to prevent them from being thwarted

by force or otherwise.” PFaubus v. United States, supra,

at pages 804-805. Although the Court of Appeals did‘no
state whether this exercise of jurisdiction was based
ipou the all-writs statute or upon the inherent power
of a court to piotect and ¢ff¢cfunte its judgments, it
is clear that the district courf's jurisdiction was re-
garded as ancillary to the main case and not as primary.

! ‘In Bush v. Orleans Parish School Board, 191 F.

Supp. 871 (E.D, La., 1961), affirmed 367 U,S. 908, the
court made 1t.equally clear that in bringing in new

parties and enjoining interference with its prior orders

it was exercising ancillary ahd not primary jur;sdiction

The Court emphasized that its exercise of power was not.

- only independent of the issues in the basic law suit, bu

was not even dependent upon the initiative of the liti-
gants in the original law suit, In this connecfion the

court guoted from Hazel-Atlas Glass Co, v, Hartford-

Empire Co., 322 U.S. 238, 246, 64 S. Ct. 997, 1001,
88 L. B4, 1250:
. Surely it cannot be that preservation
of the integrity of the judicial process
‘must always wait upon the diligence of ’
1itigants. The pudlic welfare demands that
the agencies of public justice be not so
impotent that they must slways be mute and

Belpless victims., . . . [191 F, Supp. at 878,
fn. 16]. '

In no instance when a district court has
exercised jhrlsdiction to protect 1ts;priot orders in a
school desegregation case has it purported to exercise
primary jurisdiction. 1In esch case 1§ has enjéinéd

obstruction or interference through éxe:ciie’of its

. " R i = Tl <
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or its lnbe:enf.powet to effectﬁate its decrees. Accb
ingly, it is of nmo significance that a court of appeal
1acks primary juri»sdi»ction of a school desegtegatioh
suit., The only question here pertinent is whethgi the
Court of Appeals has nnciilaty Jurisdiction, as does
the district court, to pfotect its judgnenti, mandates

and orders by the injunctive process.

RERLEY TYEE E A3 Suerir Sy



C. The Court of Appeals May Q;t to protect Its
iirildiction.

Aaéill.gy Jurisdiction, whether dased upon th
inherent power of the court to protect and effectuate
its jurisdiction or upon the sll-writs statute, reposes
in all courts, both trisl and sppellate. The Uniiea
States clearly called upon this Court to gxerci:evitl
sacillary jurisdiction; it did not, and it does not now,i
purport to invoke original jurisdiction of any sort. |
"An encillary suit in equity is one growing
out of a prior suit in the same court, dependent upon
and instituted £:£ the purpose of obtaining and enforc-
ing the fruits of the judgment in the former suit.”

Caspers v. Watson, 132 F. 2nd 614, 615 (CA 7, 1942),

cert,. denied, 319 U.S., 757, 87 L. Bd4. 1709, 63 S. Ct.
1176; Local Loan Co. v. Hunt, 293 U.S. 234, 239 (1934),

78 L. Bd. 1230, 54 S. Ct. 695; Root v. Woolworth,

150 U.S. 401 (1893), 37 L, B4, 1123, 14 S, Ct. 136,
. *Special statutory .uthotity is not neécaaaty
to authorize a federal court to exercise its sncillary

Jurisdiction.” _Carter v, Powell, 104 F. 2na 428, 430

(CO".,. 1939). cert. denigd' 308 U.S. 011. 84 L, Ba. 511

60 S, Ct. 179. ; !

loteover, in the exercise of ancillary juris-
diction, courts may proceed without regard to the
lt.tutory linitaNQI‘ﬁuzlldiction which would restrict
thc court were the proceedings original. Local Loan Co.
v. !22!0 293 U.S. 234, 239 (1934), 78 L. B4. 1230, |
54 8. Ct. 695; Krippendorf v, Hyde, 110 U.S. 276,(1884),

38 L, B4, 145, 4 8. Ct, 27; Dewey v. West PFairmont Gas

Cost Co., 123 U.S. 329, 333 (1887), 31 L. 3d. 179,
f 8 8, Ct, 148; c.ogc:. v, Watson, 132 F. 3nd 614 (C.A.7,
| -1942), cert. denied. 319 0.8, 7575 Slens Faile Indemnity

P
-
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gy v United States, 229 F. 2nd 370 (C.A.9, 1055);
lli-ac Co. v. Isaacs, 320 F, 2nd 108, 113-114 (C.A.1,

1954). -
And ancillary juti.dictiqn may be exercised

by an appellate court in lid of its appellate juris-

diction just .l-lt may be exercised by a trisl court

in aid of its jurisdiction. National BrakevCo. v.
Christensen, 254 U.S. 425 (1921), 65 L. Bd. 341,

41 S, Ct, 154; Toledo Scale Co. v..Couputin5;§cale Co.,

281 Ped. 488 (C.A.7, 1922), affirmed, 261 U.S, 399 (1923),

67 L. Bd. 719, 43 S, Ct. 458.

D. Iliuance of the Mandate Does Not Bxhsust the
Power of the Court of Appeals.

The State argues, however, that the "enforce-

ment of s final decree remsnded to s District Court

1ies in the hands of that Court.” (Memorandum, p. 20).

‘ Ptcoﬁpably it follows that the issuance of the mandate
exhausts the power of the Court of Appcils to sact with
respect to the case. ’

We agree that the jurisdiction of courts of

- appeals is appellate rather than original., We agree also
that the appellate function is exercised by s rivievvof
tﬁo‘record made in the district court, followed by a
mandate to that court, and that normally the appellate

. function does not involve the taking of evidence or

-the sddition of parties at the appellste level. But
the question here conceras not generalities sbout the
usual functions of an appellate tribunal; what i
iavolved is the power of s federsl court of appesis
to';rotcct and make effective its sppellate Jurisdic-

tion in appropriate cases by sncillary proceedings.

FY R
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court of appesls which involve something other than
geview of the record made in the district court., LaBuy v.
Howes Leother Co., 352 U.S. 249 (1957), 1 L. Bd. 290,
77 8. Ct. 309. Such proceedings may be had either prior
to the attachment of appellate Jurisdiction -~ as in the
LaBuy case -- or they may occur after the mandate has
issued to the district court. See discussion, infrs.
The test in each case is whether the proceeding involved
can properly be saiad to be ancillary to the appellate )
function of the court and to & case to.vhich the juris-

diction of the court has attached or may attach in the

future.

In Toledo Scale Co. v. Computing Scale Company,

261 U.S. 399.(1923), 67 L. Bd. 719, 43.3. Ct. 458, the
Suptc-c Court upheld an order of the Court of Appeals
for the 33venth Circuit directing the District Court

to issue an injunction the purpose of which was to
protcct 8 judgment of the Court of Appeals, Previously,
the Court of Appeals had upheld the validity of s
‘patcut held by the Co-putinc Scale Company snd the case
was sent back to the District Court for an accounting.
The tccounting resulted in 8 decree for ptofito of
‘more than $400,000 in favor of the Conputing-Scalc
Company. The Court of Appeals affirmed the decree dut
stayed its msndate to permit an nppliqition to the
Supreme Court for writ of cectiorari, On the day the
Court of Appesls took this sction, the Toledo Scale
Company brought suit is the United States District Court
' for the Northern District of Ohio and agais chaileagcd '
‘the validity of the Computing Scale Compsny's pstent,

. The Computing Scale Co-pgny then.dltcctly petitioned
the Court of Appeals for the Seventh Circuit requesting




- Toledo Scale Company from continuing with its suit in
the Ohio District Cogit. A r‘sponsu was filed in the
Court of Appeals by the Toledo Scale Cé-pcny. The Court
of Appeals, on the basis of the jleadin:l £iled and

argument heard, which raised issues never presented to

the District Court, concluded that the petition of the

Computing Scale Company was "ancillary to the original

jurisdiction invoked™ and ordered the issuance of the
injunction prayed for. 281 Fed. 488 (C.A. 7, 1922).

The Supreme Court affirmed, holding that the injuaction

3 was "within the power of the Circuit Court of Appeals”
1 ' (261 U.S. 399, st 426, 67 L. Bd. 719, 43 S. Ct. 458),

relying upon the sll-writs-statute (now 28 U.S.C. 1651).

To be sure, in Toledo Scale, as the State

—

correctly points out, the mandate of the Court of Appeals
to the Diat:ict Court had not yet gone down at the time
the appellate court acted to protect its judgment., But

.fh.t this ia irrelevant is shown dy subsequent decisions.

In United States v. United States District Court, 334

U.S. 258 (1948), 92 L. Ed. 1351, 68 S, Ct. 1035, the
-very question at issve was whether the Court qf Appeals
} . could take sction to compel compliance with a mandate

f . o which had alieady issued. Said the Supreme Court <334
u.S. 258, st 264, 92 L. Bd. 1351, 68 S. Ct. 1035):

It !l; indeed, s high function of \
sandanus to keep a lower tribuaal‘fro-
iutoréo.ln; snauthorized obstructions

to enforcement of s judgneni of a

higher court [citing case]. That

 function msy be as important in pro-

~ testing s past exercise of lﬁtildiction

;/'_\
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88 in safeguarding 8 present or future
1/
one (emphasis added).

See also, United States v. Smith, 331 U.S. 469 (1947),

91 L. Bd. 1610, 67 S. Ct. 1330, where the Supreme Court

held that the Court of Appeals had power to issue mandamus

-1/ That there may be circumstances in which Jurisdic-
tion remains in the court of appeals for certain
- purposes even after issuance of the mandate is re-

flected slso in cases such as Individual Drinkin Cu
Co. v, Public Service Cup Co., 262 Fed. 410 (C.A. 2,
1919); §. S. Kresge Co. v. Winget Kickernick Co.,
102 P, 2nd 740, 742 (C.A. a“"'g'.' 1939), and Epstein v.

Goldatein, 110 P. 2nd 747 (C.A. 3, 1940), where appellate
courts construed or clarified their mandates without .
rtecalling them. Sece also In re Gamewell Fire-Alarm Tel.
Co., 73 Ped. Rep. 908 (C.A, 1, 18906 » where a petition
was filed with the Court of Appeals requesting leave to
reopen a case in the District Court because of newly
discovered evidence. The petition was filed with the
Court of Appeals after that court had affirmed the

decree of the lower court and had issued its sandate.
Nevertheless, the Court of Appeals entertained the
petition and held (73 Ped. Rep. at 911):

We bhave no doudt that sn application

may be made, ss in this case, after the
Judgment, after the issue of the sandate,
snd after the close of the term at which
the judgment was entered, subject to
certain limitations ss to time arising
out of the equitable doctrine of laches,
and other possible exceptional limits-
tions.

Subsequently, the decision in the Gamewell case was
spproved by the Supreme Court. In National Brake Co.
v. Christensen, 254 U.S. 425, 431 (1921), 65 L. Ed. 341,
41 3 Ct, 154, that Court stated: ‘
That leave to file s supplementsl peti-
tion in the nature of a bill of review
Ray be granted after the Judgment of
the sppellate court, and after the
going down of the mandate at the close
of the term at which judgment was
tendered, was held in In re Gamewell
Co., 73 Ped. Rep. 908, in 8 carefuily
considered opinion rendered by the -
Circuit Court of Appeals for the Pirat
Circuit, reciting the previous considera-
tion of the question in cases in this
Court. We think these cases settle the
proper prsctice in applications of this
sature. : '

Accord:s Brown v, Brake-Testing Bquipment Cor oration,
30 F. 2nd 380 (C.A. 9, 1931). See salso Universal O0i1

" Products Co. v. Root Refining Co., 328 U.S. 575 (1946),

L, Bd. 1447, 66 S, Ct. 1176, where the Court of




and prohibition to compel vacation oLl & Distract Lourt
order granting a new trial after affirmance of the

conviction by the Court of Appeals. And see, In re

Chicago R.I, & P.R. Co., 162 F. 2nd 257 (C.A. 7, 1947),

cert. denied, 332 U.S. 793 (1947), 92 L. Bd. 374,

68 S, Ct, 21. , ' - i

1/ (Cont.)

Appeals for the Third Circuit permitted inquiry into
the validity of a judgment that had been rendered

many years previously. There, a decree was entered
sustaining a patent of the Universal 0il Products
Company (6 F. Supp. 763). That decree was affirmed

by the court of appeals (78 F. 2nd 991) and certiorari
was denied by the Supreme Court (296 U.S. 626 (1935),
80 L. B4, 445, 56 S. Ct. 149), but its validity was
challenged bdefore the Court of Appeals in subsequent
proceedings in related cases., The Court of Appeals
thereupon caused an investigation to be conducted of
the earlier decree and, at the conclusion of the
investigation and following a report of s master,
vacated the earlier decree and ordered the cause
reargued, The Supreme Court affirmed the power of

the Court of Appeals to act as it did, noting that

(328 U.S. $754,.at 580, 90 L, Bd. 1447, 66 S, Ct. 1176)s
-"the inherent power of a federal court to investigate
whether a8 judgment was obtained by fraud, is beyond
question.”™ ’

. e
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B. The Court Of Appeals May Act By Order Directly
Upon Litigants

The State would further argue, however, that

the decisiona discussed above show -etely that an

tppe!late court may direct the District Court to tate

e steps to protect the past, present, or future Juris-

diction of the Court of Appeals, but that the appellate

= . tribunal may not act to protect its jurisdiction by

proceeding directly apainst litigants. To issue

direct orders, as distinguished from orders operat-

~f} . o ing through the District Court -- the arcument goes --

is an exercise of original jurisdiction not vested in

a court of appeals,

There is no good reason for assuming that,

in the protection of its own orders and its own juris-

diction, a court of appeals is as limited as the State

R TR IO R S L ke

would have it; It is "fundamental that & court of

equity has the inherent power to issue such orders

and injunctions as may be necessary to prevent the
defeat or impairment of its jurisdiction.™ .In re

Cuick Charpe Inc., 69 F, Supp. 961, 969, (W.D. Ok1.

. 1947). The power to render a judgment includes the

power td enforce that judpgment by appropriate process.

United States v. Xing, 74 P, Rep. 493 (C.C, E.D. No., 1896)

2 | In Sawyer v. Dollar, 190 F. 2d 623 (C.A.D.C.

1951), vacated as moot, 344 U.S, 206, 73..S. Ct. 7, 97 L.Ed.

. 628 (1952), the Court of Appeals held that it had

power to enforce, by its own processes, and by way of

", 8 civil contempt proceeding, a District Court order

;.énte:ed byvit.,ditecfiéu in haec verba. The Court

- safd (190 F. 2d at 634, 642);




This court, having directed the
United States District Court for the

District of Columbia to enter a judge-

ment..on mandate in terms prescribed by

1t..hal tge power to punish for contempt
those who disobey or resist the order or
-indcte so entered by the District Court.
Merrimack River Sav. Bank v, City of
Clay Center, 1911, 219 U.S. 527, 31 S. Ct.
295, 55 L. Bd. 320; Toledo Scale Co. v.
Computing Scale Co., 1923, 261 U.S., 399,
43 S. Ct, 458, 67 L. Bd. 719. |

* & & % =
Toledo Scale Co. v. Computing Scale Co.
held that when.a District Court enters
an order by direction of a Circuit Court
of Appeals, snd that order is disobeyed,
the Circuit Court of Appeals has power to
punish suamsrily for the disobediencs.
~In that case the order of the District
Court was in the words of the Circuit
Court of Appeals, as in the case now
before us. Aéd the punishment there was
in civil contempt, as in :he’order now
being entered in the prqacnt case, Ve |
are of the opinion that the decision in
Toledo Scale Co., v. Computing Scale Co.
" 48 not enly "good l1aw” but is a binding

suthority upon the point. If it is not

"~ the law, Courts of Appeals asre impotent

bt - - ¥ . P " ‘ ..




in respect to decrees which they formulate

end direct a District Court to entet.J!/

In sddition to pointing out correctly that
the decision in Snvzgr was vac.teq;b; the Supresme
Court because it had become mooted,  the State objects

to the Sawyer case on two grounds: (1) the Court of

Appeals there enforced its previous orders not by an
injunction but dy s contempt proceeding, and (2) no
lddigionll parties were involved. We submit that

these dictiqctionl are of no lignificadce.

2/ And see Merrimack River Savings Bank v. Cla Center,
219 ©.S. 327, 31 S.Ct. 295, 55 L. Bd. 320 (1911) where

the Supreme Coust held that, irrespective of the issuance
of an injunction by a lower federal court, the wilful
removal beyond the reach of the lower court of the
subject matter of the litigation or its destruction,
pending an appeal, is s contempt of the appellate juris-
diction of the Supreme Court. A fortiori, if the 1lower
court has issued an injunction at the direction of an
sppellate court, violstion of that injunction would

vest in the appellate court jurisdiction to take what-
ever sction necessary to protect its ‘Judgment,

.3/ Whatever may be the effect of a vacation on the
ground of mootness insofar ss the lower courts in the
Pistrict of Columbia are concerned, the opinion in the
case is as persuasive here as this Court deenms it to

be. '
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P. A Coﬁ}t of Appeals May Issue
fujunctions in Aid of its

- Jurisdiction

Courts of Appeals traditionally issue injuncti

in the nature of stays to preserve the status quo pendin

" appesl. Beyond that, howevef. like district éouxts, the

can issue injunctions which are ancillary to the main
proceeding and necessary to preserve and effectuate the

Jurisdiction of the court.

As the.Suprene Court explicitly stated in Toled

Scales, supra (261 U.S, at 426, 43 S. Ct., at 465, 67 L.
at 730): ‘

ﬁaderﬁfzoz of the Judicial Code,

- [the Court of Appeals] had the right

.to issue all writs not specifically
provided for by statute which might

be necessary for the exercise of its
‘appellate jurisdictioam. It could,
therefore, itself have enjoined the
Toledo Company from interfering with
the execution of its own decree * * #*

Is National Labor Relations Board v. Underwood

Machinery Co., 198 F.2d 93 (C.A. 1, 1952), the Court of

Appeals for the First Circuit had entered a deétee
onforcing an order of the National Labor Relations

Board icquirin; the payment of back pay by an cnpldyer
to an employee. The Board then petitioned the Courtlbf
Kppenll.to restrain a creditpt of the employee from
1ast§tnt£ng a stafe court proceeding to carry into
effect attichuents of part of fhe back pay, which would
have delayed conplig&::‘!;j? the Court of Appeils decree,
Although the Court of Appeals, in the exercise of its
discretion, decided npt to grant the :elief.requeated,

it concluded that (198 F.2d at 95):

We have no doubt of the ancillary Juris-
, diction of this court, under 28 USC §16s51,
- to enmtertain the present petition of the
.~ Board for s restraining order in effectua-
~ .. tion of our decree entered in the main
L.. - proceeding * % * o

P
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Chief Judge Magruder, dissenting, would

have granted the relief requested by the Board in
the exercise of the court's tncillaty.juriadiction

under 28 U.S.C. 1651 (198 F.2a at 96).

Judge Magruder teligd upon National Labor

Relations Board v, Sunshine Mining Co., 125 B.2d4 757

(C.A. 9, 1942). There the Court of Appeals had entere
s decree enforcing s back pay order against an employe
Subsequently, on petition of'the_loatd. the Court of
Appesls granted an injunction restraining estranged
wives and creditors of the employees from maintaining
state court actions se;king to attach the back pay.
| These dec{iiona indicate that appellate

courts no noreithau district courts at? limited in the
choice of means of protecting their orders. 1Imjunctio
Just likxe mandamus or contenﬁt, is merely s means by
which the court exercises itsiaucillury power to
protect its general jurisdiction. As we have demon-
strated, the courtscf‘appeals possess the poier in
an ancillary proceeding'to effectuate their sppeliate
jJurisdiction. The choiqe gf means obviously depends
upon thé circumstances, ,

Nor is it ;a objection to an ancillaryviijunc
proceeding before the court of appeals that the procee
li"involvea the filing of pleadings, the ;ppeaf:nce'.
of ;itnesseq, the introduction éf evidence and the
@ctcr-inatiou of factual matters not raised in the
. eourt below.. Although the requirement for such pro-
ceedings is less common in an appellate court than in
a court of first instance, as we have shown, there is

f"cvczy reason why the two types of_cou:fl are parallel

ln.theik nee

-

‘”£0t nncilllry jqrdqdiction'to protect

e g = ——
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their orders ngd parallel in their power to entertain

auch proceedingl.

In Toledo Scales, supra, the petition filed

in the Court of Appeals raised factual issues. Con-
sequently. an answer was filed and s hearing had. See

Toledo Scale Co. v. Computing ‘Scale Co., 281 Fed. 488

(C.A, 7., 1922). As noted, the Supreme Court affitned
the jud.nent rendered by the COu:t of Appeals as
tciult of its hearing. Similarly, in In re Door, 195

P, 24 766 (C.A.D.C., 1952), testimony was offered and
cross-examination conducted in a ééntedpt proceeding
before the Court of Appeals for the District of Columbia

 See slso, United States v. Lynd, No. 19576 (C.A. S,

1962). Cf. United States v. Shipp, 214 U.S. 386,

29 S.Ct. 637, 53 L. Bd. 1041 (1909), and Universal Oil

Products Company v. Robt Refining Company, 328 U.S. 575,

66 S. Ct. 1176, 90 L. Bd. 1447 (1946), where appellate
courts appointed masters fo take evidence which she
courts ?hen considered and ;valuated.

In short, it is clear that, cvenlthough a
court of appeals w;uld have no jurisdiction to entertain
Tan application for an injunction as an original matter,
it 1s nof so linited when it acts in an ancillary

_prdceediﬁg to protect its appellate jurisdiction.

-
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This Court Has Jurisdiction of the
Defendants Named in the Petition
. By its verf nature an ancillary proceeding
will often raise factual issues not embraced within
the otiiinnl litigation, Whether the ancillary proe
ceeding is in a district court or a court of appeals,
its disposition may require the subpoenaing of wit-

nesses, the receipt of eiidence, findings of fact

and affirmative relief, In its Memorandum the State

.seemingly concedes that a district court may, in

such ancillary prnceeding, avail itself of q1i pfo-
cess and procedures available in the primary 1liti-
gation, The State urges, howevet,bthat a court of
appeals, in exezciéinz 1ta-anc111a:y juziadiction,
is limited in certain regards to the procedures
ordinarily attendant upon the appellate process
itself, The court of appeals, while it can subpoena
witnesses, hear testimony, and receive exhibits,
cannot, aayi the State, summon new parties to appeai
before the court even fhough such parties may de N
necessary for full and effective relief in connection
with the court®s ancillary jurisdiction,

The general rule that new parties may not
be added to a lawsuit at the appellate level is
distinguishadle from the present situation., The
distinction is that between the appellate process
itself and proceedings ancillary to that process. 'An
appellate court is by its very nature a court of

opeview.” It zeviews what the district court has

done and corzects errors, In pfope:ly performing this

. function it must necessarily limit its consideration

-
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to the recdrd ath which the district court based

-i1ts decision. It must also, of necessity, limit

its judgment to the parties who were before the
district court, The issues, the evidence, and
the parties are the same, In contrast, an ancillary
proceeding cannot be so limited, An ancillary pro~

L W

ceeding by its very nature 1nvolves-‘§g¥es, evidence,
A -

e

and very often parties, which are extrinsic to the
primary proceeding, To inhibit the addition of
~ parties would defeat the very purpose of the prow-
ceeding and would ignore its "ancillary” nature,
The State in its Memorandum merely points out the
obvious when it notes that process and procedures
appropriate for ancillary proceedings are more akin
‘to the customary procedures in a district court than
~ they are to the ptoceddrei followed in appellate

courts. To deduce from this a general rule of law

accords neither with reason nor decided cases.
/kbundantiauthority may be found for the
> ~ proposition that new parties may be added in con-
'neétién with an ancillary proceeding., The rule has
been well stated by the Court of Appeals for the
Seventh Circuit in Natural Gas Pipeline Co; v.
Federal Power Commission, 128 F.2d 481, 484 (C.A.

7, 1942) as followss

— : "Where a court has jurisdiction of a
cause of action and the parties, it

: bas jurisdiction also of supplemental

i ¥ ' proceedings which are a continuation

e of or incidental to and ancillary to

s : : . the former suit even though the court

B . .as s federal tribunal might not have
LT T bad jurisdiction of the parties involved
LT ' in the ancillary proceeding if it were

an original action, In other woxds,
nasmuch as such Jurisdiction is ancile .

o *:{M: i; - - lar a federal couzt is no: precliuded -~
LT T from exercising It over persons not




patties td the judgment sought to be
enforced. 25 C.J. 696 and 697; 21

o © CeJeSe, Courts, ias, page 136, : ,
- i _ [lnphllis added, , ;

In the Matural Gas Pipeline Company case,

supra, the court relied on

v. Moulton, 112 U.S, 217, S S.Ct. 108, 28 L.E. 698
€1884), 1In that case, a court had entf:éd judgment
against a township upon beands issued by the county
commnissioners in behalf of the township, Subse~
quently, the.plaintiff sought a writ of mandamus to

compel the eonmissloneis to assess and collect a tax

to satisfy the judgment., It was contended that the

3 court, if it should act upon such a petition, would
i . de exercising original jurisdiction which, under the
particular facts, it did not bhave. But the Supreme

A ’ Court declined to accept this reasoning, saying (112

U.8. at 221):

It is quite true, as it is familiar,
Yol that there is no original jurisdiction in
4 ' the circuit courts in mandamus, and that

3 th2 .writ issues out of them only in aid
of a jurisdiction previously acquired,

: and is justified in such cases as the

A present as the only means of executing
- . their judgments. But it does not follow

because the jurisdiction in mandamus is

ancillary merely that it cannot be

exercised over persons not parties to the
dgment sought to be enforced., |Emphasis

added. ] ' — - ,

‘ ' S8ee also Lewis v, United Air Lines Transport
= BN .~ gorporation, 29 F. Supp. 112, 115 (D. Conn., 1939)

where Judge Hincks wrote:

. It must be noted that the scope of
ancillary jurisdiction depends only upon
the.sud ject~matter of supplemental pro-~
ceeding, The number, identity or relation~
ship of the parties affected by the
supplemental proceedings have nothing to

, éo with the existence of ancillary juris=-
. - ~ diction over the sud ject-matter, Thus it
. S e T has long been established that ancillary

-
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A Juzisdiction over the subject-matter may
ebtain even though the supplemental pro-
ceeding brings in new parties,

Azd Judge Hincks also said (29 P, Supp. at 116)s

eece the existence of ancillary
Juzisdiction depends wholly upon a re~
1ationship of sudbject-matter as dis-
tinguished from the relationship of the
parties. * ®# & If then, the test is the
seed of relief to the party dringing the
supplemental proceeding, it is immaterial
whether the relief sought is directed
against a party or against a stranger to
the principal action.

. Ancillary jurisdiction extends to addi-
tional parf!es, even though the court would lack
jnrlidiction over such parties were the ancillary -
proceeding original in nature, McCogh v; McCormack,
159 F.2d 219, 226 (C.A. 5, 1947) (cross-clain); United

Actists Corp. v, Masterpiece Productions, 221 F.2d
213 (C.A. 2, 1955) (compulsory counterclaim); Vaughn

v. Terminal Transport Co., 162 F. Supp. 647 (E.D.

Tean,, 1957) (third—pa:ty action).

In the cxe:cioe of their ancillury ju:is-
diction to ptevent obstruction to the carrying out
of: school desegregation decrees, the district courts

bave regulazly added as pacties defendant persons

having no legal relationship to the original 1itigants,

Thus in !aubus v. United States, supra, the connande:
of the Arkansas National Guard was ;ddcq as a defendant
and was enjoined, At various stages in the New Orleans
desegregation case the State, the governor, the
secretary Af state, various 1§giu1;torg, the sheriffs
end district attorneys of n;i parishes in the state,
the mayors ind'éhiofl of police of a1l cities, and -
Several commercial banking houses wc:era64ed as parties

in the exercise of the cou:t's'anc#ilnty Jurisdiction.
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Bush v. Orieans Pariih School Board, supra. As al-

zeady noted, the district court in the Clinton,

Tennessee, school case added John Kasper and a number
of 1ocal tovhsyeople as deféndants. Bullock v. United

States; supra,

A commonly exercised type of ancillary

Jurisdiction is that of the contempt power. The

case of Sawyer v. Dollar, supra, involving contempt
proceedings in a court of appeals for violation of a
district court order after the mandate on appeal had
gone down, has already been discussed, It is interest~-

ing to note at this point, however, that the respondent

!% in the contempt proceeding included persons who had not
been parties in either the district court or, on the
Aappeal, in the court of appeals, Charlei Sawyer, fhe
Secretary of Commerce, had been the sole defendant in
E the district court, The order entered dy the district
] court on remand was directed against Mr., Sawyer perx~
sonally, Nénetheleas, when other persons, including
‘several attorneys connected with the Department of
3 | ' | .Jultiée, acted with Sawyer iﬁ violating thé court?s
~order, they were all cited for contenpt by the Court
of Appeals, CIeatly,vthe Court of Appeals could not
: h‘vc edded them as parties appellant or appellee
while the appeal was pending. They could have been
added ni_litigants_to‘the ptign:f litigation, if they

could have been added at all, only at the district

court level, Nometheless, the court of appeals in
the ancillary proceeding assumed Jurisdiction of |
their persons for the purpose of compelling coipliance

with the district court order,

- 4
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. Smith v, American Asiatic Underwriters,

4
134 F.2d 233 (C.A. 9, 1943); Wenborne~Karpen Dtyer

€o. v. Cutler Dry Kiln Co., 292 Fed. 861 (C.A, 2,
1923); and Holland v, Board of Public Insttucfion,

‘858 P.2d 730 (C.A, 5, 1958), which the State cites,

are inapposite, for they deal solely with the
propriety of joining additional parties.in appellate
courts to litigate the merits of.}he coit:ove:sy
decided in the district cou:f%/ The situation is
obviously different where, as here, the merits of

fhc controversy (i.e., Meredith®s right to admission
to the University of Mississippi) havé been foreclosed
ever since this ch:t's decree of June 25, 1962, and
tbeAp:oceedinga in this Court are ancillary only,

d.e., they are concerned solely with enforcement of

. S/
this Court®s adjudicgtion of the merits,

../ With respect to the Smith and Wenborne-Karpen
cases, supra, sece also the earlier opinions dealing
with the merits, 127 F.2d 754 (C.A. 9, 1942), and
390 Fed, 625 (C.A. 2, 1923), respectively,

3 The State argues (Memorandum, pp. 4-~13) that
since it and the state officers (other than the
original defendants) were not parties prior to Sep~
tember 25, 1962, they are not bound by any antecedent
orders. As we show supra, the power of the court to
conduct ancillary proceedings necessarily includes
the power to add parties. In any event, the State's
argument deals only with the question of whether con~-
tenpt proceedings can be had against persons not parties
to the injunction claimed to be violated; it does not
deal with what is here involveds the power of the court
to entertain an injunction action against additional
persons in the exercise of ancillary jurisdiction.
Finally, on this point, it may well be that the dew~
fendants added on Septemdber 25 are in privity with the
previous defendants and thus properly added even under
the aarrowest possible view., The Meredith suit has
been against officials who were represented by the
state attorney general, That suit essentially sought
relief against state action, and the interference

(Pootnote continued on next page
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5 (Footnote continued from preceding page)

- @81leged in our petition, although involving other

officials, is also state action., At least until

:?1« most recently, the original defendants were acting

for the state, and, in a sense, for the state :
officials who were sdded on September 25, 1In that

posture, it is reasonable to hold that the new dew

fexiants and the oid defandants are sufficiently in
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The United States Has Standing to Assert
the Claim Set Forth in its Petition

The Stlt; of Mississippi contend; furfherr
(Memorandum, pp. 36-41) that the United States had no
standing to seek from this Court the issuance qf the
Temporary Restraining Order which prohibited the
Governor, Lieutenant Governor, other state officials,
and the State itself, from interfering with its orders
and mandate of July 27-28, 1962, The United States
has sought and obtained Just such orders as the one
here questioned in a ‘number of similar cases.

This Court on September 18, 1962, granted the

United States authority to appear as amicus curiae

"in all proceedings in this action before thi’ Court

# # * [and the District Court] with the right to

subnmit pleadingé,mevidence,h;:;ﬁnents and briefs and to
initiate such further préceedinge. including proceeding
for injunctive relief and proceedings for contempt of
court, as may be appropriate ip order to maintain and
prcierve the due adniniitration of justicé and the
integrity of the judicial processes of the United State

As the State points out in its Memorandum,

pp. 36, this order was something more than the ordinary

suthorization to appear as amicus curiae, It was, in

effect, ss the State concedes, permission for the
Gove:nnent to appear in the caﬁe in the status of a
party to the proceedings. There is no doubdt th;t this
Court's order is valid, :

In Bush v. Orleans Parish School Board, 191

“P. Supp. 871 (B.D. La. 1961), sffirmed, 368 U.S, 11

(1961), 7 L.Bd.2d 7S, 82 5.Ct. 119, sad H-11 v,

Y $t. Neleaa Parish School Board, 197 7.Supp. 649 (B.D:

B R S
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La. 1961), affirmed 368 U.S. S1S, 7 L.Ed.2d S21,

82 'S.Ct. 529, the United States was granted the

authority to, and did, file pleadings and seek injunc-

tions on its own -otion. See also,-AIIen v. State Bd.

of Bduc., No. 2106 (E.D. La ) agel v. State Bd of

Bduc., No. 1658 (E.D. La.); Davis v. East Baton Rouge

.Parish School Bd., No. 1662 (E.D. Li.). in all of which
the United States entered as amicus on March 17, 1961;‘
and sought injunctions on its own motion. Similarlysy
the Uniﬁgd States, joined by the original plaintiffs,

filed pleadings against new defendants in Faubus v. Unifed

States, 254 F.2d 787 (C.A. 8, 1957), cert. denied, 358

U.S. 829 (1958), 79 S.Ct. 49; Bush v. Orleans Parish

School Bd,, 188 F. Supp. 916 (E.D. La. 1960), affirmed,
3§$ U.S. 569, 3 L.Ed.2d 806, 81 S Ct. 754 (1961); and

Bush v, Orleans Parish School Bd., 190 F.Supp. 861

(B.D. La. 1960; affirmed sud nom. New Orlcans v. Bush,

366 U.S. 212, 6 i.id.Zd 239,‘81 S.Ct. 1091 (1961).
‘There c;n be, at this late date,-uo doubt of
this Court's power to au:}orize the United States to
1natitute 1n;uuctive proceedings, as it has done here.
The State's objection, then, is wholly unsubatantial.
Purtheinore, the United States having standing to obtai

the temporary restraining order, it necessati;y has

standing to vindicate that order by proceedings in civil

3 . contempt.,

4

" The Goveinor, Lieutenant Governor and

E : ",{f- . Other Officials of the State of lissisuippi
-3 [ P P Are Proper Defendanta

-

, "prff~ﬂ g”‘;f - " The State coantends that it is the only real

party iu interest in this proceeding and that the

*ﬂ'_Governor.:Ligutenant Governog and the othex.offigiall.‘i




- 30 -

, ©of uieeieiippi were improperly joined as defendants,

' In effect, the State is arguing that the Mississippi
officials who have been made parties to this action a
without eesponeibility fee any of the acts they are
slleged to have performed. This contention is totall
erroneous, bdboth pr;cedurally an& eubstantively.

A. Procedurally.

Rule 17 of the PFederal Rules of Civii Proceduyke
is the eodrce»of the "real party in interest"” requirempnt
of federal court litigation. The Rule, however,

" applies only to the capacity of the plaintiff, and no
‘the defendant. It specifically provides that "every

action shall be prosecuted in the name of the real

party in interest” (emphasis added). Nothing in the
Rule requires that the person sued be the real party‘i:
interest, Other provisions of the federal rules are
designed to protect improperly joined defendants or
persons with interests opposed to the plaintiff who
Bave not been made parties to the litigation. Thus,
Rule 24 peinitl persons to intervene in law suits unde
certain circumstances. This Rule, however, does not
permit the intervenor to displace another ﬁarty to the
action merely by purporting to accept responsibility,
Rather, where a party alleges that he has been.imprope ly
joined as a defendant' be must test thie contention

by moving to dismiss the suit as egainlt himself.

_Here the State officials who have been joined as
defendants have not‘-oved to dieniae. and this Court
has already eeld that these officisls must personally
make such s motion in oeder to challenge theie Joinder

- a8 defendants. It is clear. therefore, that the State |

' of lieeieeippi has no belie for eonteetin. the jolnderi
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'Law or under directions from & superior official. Tha

- dndividual governmental officials are responsidble for

el -

of the defendant state officials on the ground that

they are not the real parties in interest.

a : 'B. Substantively. e
More fundanenfally, however, the State is in
error when it contends that the deféndaht officials ar
not responsible for the icts they are alleged to have

performed since they acted either pursuant to state

their unconstitutional acts notwithstanding the fact
that they are carrying out what state law commands of
them is now too well settled to be questioned, Thus,

In re Ayers, 123 U.S. 443, 507 (1887), 31 L.Bd, 216,

8 $.Ct.- 164, the Supreme Court made clear the nature o
8 state official's responsibility., The Court said:

The Government of the United States, in
the enforcement of its laws, deals with
sll persons within its territorial juris-
diction, as individuals owing obedience
to its authority, The penalties of
_ disobedience may be visited upon them,
without regard to the character in which
they assume to act, or the nature of the
exemption they may plead in justification.
NMothing can be interposed between the
individual and the obligation he owes to
the Constitution and laws of the United
States which can shield or defend him
from their just authority, and the extent
and limits of that authority the Govern-
ment of the United States, by means of
its judicial power, interprets and applies
for itself, If, therefore, an individual,
acting under the assumed authority of a
State, as one of its officers, and under
color of its laws, comes into conflict with
the superior authority of a valid law of
~ . the United States, he is stripped of his
repregentative character, and subjected
in his person to the consequences of his
individual conduct., The State has no power

to impart to him any immunity from responsi-
bIilty to the supreme autEor%t of the -
United States. icnphnc!a added.)

‘While the quoted statement in Ayers was dictum

it h;l lince been accepted by the Sup:e-e Court and by
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e e ool o - Washingtom 25, D. C,

See Ex parte Young, 209 U.S. 123, 159-160 (1908) 52 LjEd.

714, 28 S.Ct. 441; Sterlinﬁ v, Constantin, 287 U.S.
378, 393 (1932), 77 L.EBd. 375, 53 S.Ct, 190; United

States v, Alabama, 267 P.2d 808, 811 (C.A. 5, 1959).

Nor can governmental officials excuse their
disobedi?uce of the law by claiming that they acted
pursuant to the directives of a superior. Nelson v.
Steiner, 279 F.2d 944 (C.A. 7, 1960), involved civil
contempt proceedings against Jusfice Department and
Internal Revenue officerc.. Inv:ejectin‘ a defence thit
the defendants had acted under instructions from a
superior officer, the Court said (279 B.2d at 948):

That the action of defendants was
taken pursuant to instructions of
superior authority is no defense. The
executive branch of government has no
cight to treat with impunity the valid
orders of the judicial branch. * * *
And the "greater the power that defies
law the less tolerant can this Court
be of defiance” . . . .

See also Sawyer v, Dollar, 190 B.24 623, 640, supra,
where the Court said:
[TIhe directives of superior executive
officials cannot nullify the court

decree. . . .

gg. United Stages v, Mine Workers, 330 U.S., 258, 306

91 L.Bd, 884, 67 S.Ct. 677 (1947).
CONCLUSION
| Wherefore, it is respectfully requested that
the -otién of the State to dissolve the temporary

gestraining order be denied.

Respectfully submitted,

L . BURKB MARSHALL,
ce o e oot Assistant Attorney Genmera

-§P,JOHN BARRETT

" DAVID RUBIN
: ’ HOWARD GLICKSTEIN
ALAN MARER
Attorneza
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~° - IN THE UNITED STATES COURT OF APPEALS
o " FOR THE FIFTH CIRCUIT
No. 19,475
JAMES HOWARD MEREDITH, et al.,
Appellahts._
v 7 ) Ve
CHARLES DICKSON FAIR, et al.,
' ' Appellees,
: . lNITED STATES OF AMERICA, as
} S : - Amicus Curiae and Petitioner,
J A | Petitioner,
, CHARLES DICKSON FAIR, et al.,
E S . : " Respondents.
BRIEF FOR APPELLANT

.For the convcniencc of the Court the appellant has attache

to this Briof 8 chronology of the relcvant orders entered by L
[
- this Court and the District Court. L 1:"'\Lf 1;';hi,;A$fnY




j:;lail.that‘th§s céu:t Ibst whatever juri;diction it had to iss f

ARGUMENT
) ¢

This Court Had Jurisdiction To Restrain The Governor
And Other State Officials From Obstructing Enforce-
- ment Of It's Orders And To Cite Them For ntempt

Of Such Orders.

: - - : \
The State contends that this Court lacked jurisdiction to

an injunction securing appeliant's admission to the University
consequently, jurisdiction to proceed in contempt against the
the Lieutenant Governor, and othei state officials., This claim
based on the fact that on July 27, 1962, this Court rendered an
and entered an order recalling the original mandate to the Dis
Court of July 17, 1962, vacated Judge Cameron's stay 6f the ori ]
mandate, and issued a new mandate forthwith. ;
The July 27th mandate contained an injunctive order of thig
securing appellant's admission to the University until such ti
‘District Court had issued and enforced the orders therein requi
until such time as there had been full and actual compliance, 1
faith, with each and all of this Court's orders by the actual
of appellant tb. and his continued attendance at the University
Thereafter, on July 28th, the July 27th mandate was amend
this Court. Simultaneously therewith, another broader prelimi
junction was issued by this Court securing the admission of appp:
"¢o the University as set forth above, but additionally enjoini |
Alexander, Hinds County attorney, from procee&ing with § crimi
ptosecutioh of appellant, and rcqﬁiring appellees to promptly
appellant's credits as a transfer student. The mandate, as am
July 28th, was sent by the Clerk of this Court on that date to
Clerk of the District Court with a letter advising the latter
stitute the July 28th order for the one issued on July 27th.
28th mandate Qas filed in the DistrictvCou:t on July 31st. Co :
the July 28th injunction order of this Court was issued simultan
with the sending down of the mandate of July 28th. Thus, the !

fnjunction on July 28th because the mandate went down on July
fa without basis in fact. ‘ e
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;to "stay proceedings during the pendency of an appeal or to sus

2 - County when he was in fact a rcoidant of Attala County, a questi
'_ifdocidod in appe«&tnt’t favor by this Caur#ﬁonutho appeal of this

Assuming, however, that the mandate had gone down before
fnjunction of July 28th was fssued, this Court still would hav
Jurisdiction to issue the injunction. Courts of Appeals, alth
their function is primarily appellate in nature, have broad p
to issue injunctions. ?or example, the Courts of Appeals enf
the orders .of regulatory commissions through injunctions. he
Junctive relief is sought in the District Courts, as it was in
case, the Courts of Appeals are not confined to directing the

grant the ;eqhested injunctive relief. Rule 62(g) of the Feder
Rules of Civil Procedure furﬁher illustrates the broad powers
the Cou:ts of Appeals have to issue an injunction. That rule s
that Rule 62(c), providing for an injunction pending appealAiss
nby a District Court, in no way limits the power of an appellate

modify, restore or grant an injunction during the pendency of
appeal . . . ." See P
214 F.2d 242 (D.C. Cir. 1954).
Finally, and perhaps most importaﬁt, Courts of Appeals have
“power under §1651, Title 28, United States Code, to "issue all
‘necessary or appropriate in aid of their respective jurisdictio
and agreeable to the usage and principles of law." Among those
of course, is the injunction.
In the unprecedented circumstances of this case, this Court
~-alternative but to invoke the provisions of §1651, not only in

to the District Court.
 The first unusual circumstance requiring an exercise of this

July 28th when this_Court issued its preliminary injunction, an ttempi
‘had been made by Paulsklcxandor. County Attorney of Hinds County {
defeat the effectiveness of this Court's judgment by préseéuting
'appollant for allcgedly socuring his registration 4% a voter in



(Paul Alexander had commenced his criminal prosecution in the sjate

court in May 1962 and was enjoined by this Court from proceedi
that prosecution pending the decision of this Court on appeal.
this juncture, appellees had made clear their intention to see
certiorari in the United States Supreme Court and to seek a st
this Court's mandate pending such review. It was, therefore,

ment, to enjoin Paul Alexander further ﬁending certiorari, as
on Julf 28th. »
Secondly, by‘July 28th, in accordance with the opinion of
Court, appellant had been unconstitutionally denied admission
University of Mississippi since February 1;61. Further delay

appellant to the second summer term, which had'already commenc
his admission to the September 1962 term at appellant's option.
over, deiay had been such an integral part of the strategy of
defense, that this Court felt compelled to cut off the délay o
28th by requiring prompt evaluation of appellant'é credits ear
institutions previously attended by him. '

However, the third circumstance which warranted, peihaps mo
than any other, an exercise of this Céurt's power under §1651,
fact that a member of this Court, who had not participated as a
bexr of the panel hearing or decided any portion of this case, h

~-~gntered two unprecedented stays of the mandate of this Court, o

-—

July 18th and another on July 27th, pending final disposition

of this Court's judgé;nt. No application for a stay had been
the panel. Consequently, that there would be further unprecede
delay in the admission of appellant was clear to this Court on
28th when it Ssued an injunction. Moreover, the District_Court

, as then prevailing, whether to follow the mandate of this Court
lA:fobocrvo the stay ordart cntcred by Judgo Cameron._

»
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issuing an injunction providing essentially the same relief
- requested in the District Court. However, a comparison of t
'District Court's permanent injunction order of September 13,

- the second summer session and ardered prompt evaluation and a

pose of this Court to preserve the effectiveness of its jud

-Hinds County prosecutor and the appellees.

| issue injunctions in order to preserve their appellate jurisdi

"Li was most competent to handle the litigation, would be so burde
. te the plaintiff, the Supreme Court ruled that mandamus was 9

exercise of its power under §1651 cannot be doubted.

Iississippi also contends that this Court acted improperlly in

962 and
the terms of this Court's July 28th injunction order manifest ‘signi-
ficant differences between the two and between the purposes
were designed to serve. The injunction which the District Co
ordered to issue and which it did issue differs from the Cour
Appeals' injunction in that the latter enjoins the Hinds Coun pros-

ecutor as indicated above. It also secured appellant's admis
of appellant's credits, all pending final action in the Supre
on appellee's application for writ of certiorari. Certiorari
not denied until October 8, 1962. These differences reflect
nullify all attempts to thwart that judgment by Judge Cameron,

Admittedly, Courts of Appeals have seldom found it necessa
or the cffectiveness of their judgment But they frequently h
strates that the power to protect jurisdiction is cxceedingly
For example, in the case of LaBuy v, Howes, 352 U.S. 249, the

Court upheld the power of a Court of Appeals to issue a writ o man-
damus to a District Judge who erroneously referred several sigrfificar

- issues in a complicated antiQtrust case to a master. The Suprdpe

Court ruled that the Court of Appeals had the power to issue weit

and that the situation there involved was so exceptional as to Justif
issuance of thc’writ In the thgx case no appeal had been or ould
have been taken to the Court of Appeals at that point. Neither had
the Court of Appeals taken any previous action regarding the ¢ o.
Nevertheless, because rcfcranco to 2 master, when the District

‘ﬂgﬁ B - T s R P
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Court of Appeals lost all power to act in the case after its mdndate
was sent down in view of the fact that the writ of mandamus in [the
LaBuy case was issued despite the absence of any previous acti' by
the Court of Appeals and despite tho fact that an appeal event lly
would have been proper in that case. ;
nU. S, Alkali Export Assn, v. United States, 325 u.s. (1945).
dofendants moved to dimsiss a suit under the Sherman Act on the ground
that the Webb-Pomerene Act exempted export associations from prpsecu-
tion unless an investigation by the Federal Trade Commission haf
disclosed evidence of antitrust violations. The motion was de ed
and defendants sought review by certiorari to the Supreme Court]even
though the denial of their motion to.dismiss was not a final j gment.
The Supreme Court granted review by certiorari, citing Section 362 of
.the Judicial Code which was the predecessor to the present All §rits
statute. The Supreme Court said: "This Court has power in aidJof its
jappellato jurisdiction to review Judgments and orders of the Digtrict
Courts by resort to the common law writs of certiorari, mandamug, and
prohibition.” (201-02). Holding that immediate District Court fadju-
dication of the merits in that case would deprive the Federal Txhde
~Cbmﬁission of an opportunity to exercise its investigative functfions
.according to law, the Supreme Court held that immediate review whs
proper. The Supreme Court was.acting as a Court of Appeals woull
- ordinarily, for an appeal from a final order in that case was a--eal-l
able directly to the Supreme Court. See also DeBeers Consolidathd
Mipes, Itd, v, United States, 325 U. S. 212 (certiorari to revie
granting of preliminary injunction);‘ | | .
| That the power conferred by the All writs statute on all stajutory
courts, including the Courts of Appeals, includes the power to ifsue
- injunctions is stated in the case of e_Nine North Church Strdet,
Ipc., 82 F.2d 186 (2nd Cir. 1936), at p. 188: "An indefinite poder
to enjoin in aid of the Court's jurisdiction is granted by Sectign
262 of the Judicial Code.” See also United States v, western Pal sand

8 _Gravel Ass'n, 114 p,supp 158 (w D. Pa. 1953). Nonetheless,

_,Statc COH“MO. citing Powaqgia¢ Manufactu ! Ds ADNesota Maiine :




S Company, it had jurisdiction to determine whether

' believe that only the District Court had the power to hear the

-

“issue an injunction against the defendants. Upon violation by
defendants of the order issued by the District Court in confo

is for the Court of Appeals to direct the District Court to is
injunction so that contempt pro;eedings for violation of the i
will be maintained exclusively in the District Cﬁurt. The err
this view is demonstrated by the subsequent Supreme Court case

Joledo Scale Co. v. Computing Scale Co., 261 U. S. 399 (1923).

case defendants objected to a Circuit Court of Appeals' order

In that
irecting

the District Court to enjoin the Toledo Company from maintaini
equity bill in Ohio seeking to frustrate the orders of the Feddr
Courts. In addition to upholding the Circuit Court of Appeals
to issue such an order, the Supreme Court stated that the Circ
Court of Appeals:
"had the right to issue all writs not specifically
provided for by statute which might be necessary
for the exercise of its appellate jurisdiction.
It could therefore itself have enjoined the Toledo
Company from interfering with the execution of its
own decree...or it could direct the District Court
to do so, as it did.... Moreover, when the charac-
ter of the proceeding initiated by the Toledo :
Company, a party before it, to stop the execution
of its decree was disclosed on a full hearing on
the petition for a ruling against the Toledo
the fi{in and maintenance of the bill was in con-
tempt of its jurisdiction;...or to remand it to the

District Court to do so," (Emphasis supplied.) 261
U.S. at 426.

Those are the words of Chief Justice Taft speaking for a unani
Court. |
It is thus clear that a Court of Appeals has the power to

an injunction to preserve its appellate jurisdiction. It is e
ceedings growing out of a violation of such injunctive orders.

example, in the case of Sawver v, Dollar, 190 F.2d 623 (D.C.
the Court of Appeals issuved an order directing the District Co

for contempt of court. The State in this case would have the ¢

tempt proceedings.

Rt
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‘3L3:'1qcntod by the State may be usoful.‘ o ~'_'“~v7{’,ﬂ;

 fCourt's process. Nonetheless, an analyiis of the authorities

authority because that judgment was vacated by the Supreme Co
U S. 806)), is without merit. Vacation for mootness in(no wa
mines the Court of Appeals' reasoning and decision when the
of the éase were before it.

The power of thig Court‘to entertain this contempt proce

not even be predicated on a violation of its own injunctive o

In the case of Merrimac River Savings Bank v, Clay Center, 219

. %27 (1911), the Supreme Court, which has the same powers to is

extraordinary writs as do the Courts of Appeals, entertained a

tempt proceeding, not because of any violation of any particﬁl

injunctive order, but simply because the defemdants had destro
the subject matter of the litigation still pending before that

" In that case plaintiffs sought an injunction to restrain city
from dismantling a utility company's equipment. Although the_-

Court dismissed the bill, it granted an injunction pending app

Athe Supreme Court. The Supreme Court dismissed the appeal and

city, believing that the matter had been finally adjudicated,

ceeded to dismantle the equipment. The Supreme Court held the
ants to belin contempt because their acts were committed befor

Supreme Court mandate had gone down and while a petition for r
ing was still possible. The Eontempt was not grounded on any

Junctive aorder.

~ In summary, this Court properly assumed jurisdiction of thyjs
and reversed the decree of the District Court. ‘Simultaneously

the sending down of its mandate, it issued an injunction of it
-h{le it still had jurisdiction of the case. There chn be no

. that this Court{having issued such an order while it had juri

had the power to issue all appropriate orders relating to the

" the presexvation of its jurisdiction,or the ‘effectiveness of 1{s

ment as it did by réstraining the Governor on Septembsr 25th

Lientenant Governor on September 26th. In fact all the orders :
‘compla;ned of were issued primariiy to preserve the integrity
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| nnesota Moline Plow Cd.; supra, has been discussed above.
case of Meredith v, John Deere Plow Co,,244 F.2d 9 (8th Cir. 1

cert. denied, 335 U.S. 831, is a simple case, with no particul
unusual circumstances in which the Court of Apreals refused to d

that which is normally done by the District Court. The case of

and after a stay had ceased to be effective. In Wooten v. Bomar
266 F.2d 27 (6th Cir. 1959), the Court of Appeals refused to enj

& state prison official from interfering with a prisoner's use o

books. While the opinion in that case contains language stating

the Court of Appeals lacked authority to issue such an order, it

order in aid of its appellate jurisdiction if the deprivation of
prisoner's law books would have eliminated his chances of obtaini

the urit of habeas corpus for which he had previously filed, A

ber of cases heavily relied on by the State, including
Cover, 221 F.2d 156 (8th Cir. 1955), Ralston Purina Co. v. Novak,
F.2d 631 (8th Cir. 1940), and Dictograph Products Co. v. Sonotone
Corp., 231 F.2d 861 (2d Cir. 1956), state no more than the settl
proposition that one who appeals to an appellaté court must clearly
- raise his objections to the decision below.

Mutual Life Insurance Co. of New York v. Holly, 135 F.2d 675
Cir. 1943), merely illustrates that the All .irits statute confers ho
power on a Court of Appeals when there is no possibility that the !
Court of Appeals could have any sppellate jurisdiction to protect.?
In that case a statute clearly provided that no appeal could lie fhom

SO gy e
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The State cites Ex parte Peru, 318'U.S. 578, as authority that
appellate courts, including the Supreme Court, lack original juris
diction to issue extraordinary writs. However, that case is but

‘another illustration of the broad pdwer of appellafe courts to
preserve their appellate jurisdiction and confine inferior courts
their proper jurisdiction, for in that case the Supreme Court issu
mandamué to a District Court which denied the defendant nation's
claim of the sovereign imﬁunity. This was a particularly strong ‘
holding for the claim of sovereign immunity was appealable.eventua
and appeal lay, not to the Supreme Court, but to the Court of Appe
The State places heavy reliance on In re Philadelphia & Readin
€oal & Iron Co., 103 F.2d 901 (3rd Cir. 1939). while an appeal in
that case was pending from the refusal of the District Court to |
appoint a trustee to take possession of a bankrupt's assets, a mot
was made in the Circuit Court of Appeals to restrain certain un-
related proceedings ordered by the District Court. The Court of_
Appeals denied the relief on the ground that "our jurisdi'ction of
substance of the pending appeal will be in no wise 1mpériled by th
contemplated hearings before the master." Thus the Couit of Appea
simply refused to act on a matter.that was properly before the
District Court where relief under the All writs act was not asked

and would not have been necessary.

CONCLUSION
For all of the foregoing reasons, the motion of the State of
Mississippl to dismiss or to stay should be denied. '

Tonstance Baker Motley
T Jack Greenbe ,
Derrick A. Bell, Jr.
10 Columbus Circle
New York 19, New York

R. Jess Brown
110%% washington Street
Vicksburg. Mississippi

Attorneys for Appollant
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| cIR ooLony T
" Of Relevant ers Of this : <. ‘ \_ :

L Court and District Court.

- 1962 ‘
JRE 29 - o ) ~
' Opinion reversing judgment below,

-~

JAY 8

Appellant®s motion for immediate issuance of mandate denie

Mandate mailed to District Court.

-
»

JULY 18
13 | Mandate received in District Court.

2) First stay order of Judge Cameron staying execution

and enforcement of mandate. '

SRY 2T

‘Opinion and Order vacating stay, recalling mandate, issuin
new mandate forthwith. '

JULY 28

) July 27£h mandate amended, sent to District Court with
letter requesting return of July 27th mandate.

2) Injunction order securing admission of appellant to
.. University of Mississippi pendirg such time as appell
S admission and continued attendance at the University o
Mississippi is secured, enjoining Paul Alexander, countpy

’ attorml for Hinds County, and requiring prompt evaluat

- of sppellant's credits. : :

3) ‘Second Cameron stay order staying mandate of July 27. |

o T




JULY 31
. Third Cameron stay order.

Order of this Court vacating all of the stays entered by
Judge Cameron.
AUGUST 6_ | ¢

Fourth stay order of Judge Cameron.

pellant applied to Justice Black for order vacating
udge Cameron's stays. .

SEPTEMBER 10
Order of Justice Black vacating all stay orders of Judge
" Cameron and enjoining appellees from taking any further actilo

to prevent enforcement of this Court's judgment and mandate
pending final action on petition for writ of certiorari.

SEPTEMBER )3 |

District Court's permanent injunction order.

SEPTEMBER 18

4 Order of this Court designating United States as Amicus Curiad,

f 1) Distriet Court's order enjoining Paul Alexander and other

e -+ from proceeding with prasscution and arrest of appellant.

* 2} A, L. Meadors, Sr., et al., v. James H. Meredith, et al.,
77 zemoved to District Court on petition of United States.
%% 3) District Court orders deferring consideration of eppellantPs

~ 1 eand Usitad States! injuncticn enjoinirg enforcement of f

. Senats 3ill 1201 (moral turpitude statute) and sott
for heasing s:gksmbcr 24. - e %90
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4) District Court order deferring consideration of appell
motion to enjoin A. L. Meadors, et al., from proceedi
with state court injunction action against appellant in]Jones
County Chancery Court and setting same for September 24

8) Orxder of this'Court enjoining Paul Alexander, Senate Bil]l

6) District Courf contempt show cause order to Registrar,
- Dean and Chancellor on application of United States.

—

SEPTEMBER 21

1) Hearing on District Court's show cause order re contemp
3 University officials.

2) Contempt show cause order of this Court on application
United States to Board of Trustees. -

SEPTEMBER 22

1) Contempt show cause order to all original appellees on
spplication of appellant.

« ﬁi - 2) District Court Order clearing 3 University officials of
3 contompt._ : :

E SEPTEMBER 24
g Hearing on contempt order and order advising that Trustees

i had wilfully violated this Court's order and directing appellees
3 . to rescind authority to Governor to act as registrar, etc.

4
by

District Court Order continuing hearing on motions set for
September 24, -

-

~ Petition of United States Re preservation of due administrat
- of Justice. , ; .

" *  Temporary restraining order on application of United States
L ,cnjoinigg State of Mississipps, Governor and other officialsl

. “,@,, 4;1..901 restraining order on lication of llant
o © . --Testral Governor and Shcrifgpgf HindQ_COUﬂggg. e

" This Court's order to Governor on appliéatlon of United Stat
~ to show cause re contempt., , , - : R
P R :
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SEPTEMBER 26 o
1) Order of this Court to Governor to show cause on appli
tion of appellant re contempt, _

~2) Order of this Court to Lt. Governor to show cause on
application of United States re contempt.

» . : .‘ | ) - - ~‘ - . -
Order 3djudging Governor in contempt of restraining orders
of September 25. . - ]

- SEPTEMBER 29
— Order adjudging Lt. Governor in contempt of orders of
September 25, :

COCTOBER 2
1) Governor and Lt. Governor appeared by counsel,

2) Order of this Court clearing Board of Trustees and Uni
- officials of contempt.

3) Argument on motion of Mississippi to dismiss or to stay
restraining orders of September 25.

]
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CERTIFICATE OF SERVICE

This {s to certify that on the 10th day of October. 1962,
' nailed three copies of Appellant's Brief to the Honorable Joe
Patterson, Attorney General of the State of Mississippi; two cdobies
to the Honorable John C. Satterfield, Special Assistant Attorn
General of the State of Mississippi, both being served in care pf

the Clerk of the United States Court of Appeals for the Fifth Circuit
in New Orleans, Louisiana, and two copies of said brief to the
Honorable_Burke Marshall, Assistant Attorney General, United Stdtes
' Department of Justice. Washington 25, D. C., via United States
postage prepaid and that on October 11, 1962 I called the offic
of Mr. Patterson and Mr. Satterfield advising them that they co
Pick up copies of the brief at the Clerk's office.

Attofney for Appellant
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