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.o . The courts of the United States have inherent pover to
3 enJoin 1nterference vith and obstruction to the carrym, out of
3 their orders. |
Bush v. Orleans Parish School Board, 191 F. Supp. i
B ‘E‘ -50 E v),. ‘tfima-gi-ﬂcs: m. : v
m-h v. Orleans’ Parish School Board, 19% F. Supp.
~ 182 (E.D. a7, affirmed 308 U.8. 11. |
nuh ¥. Orleans Parish School Board, 190 F. Supp.
861 (EOD. U.8. 539 , and
el atfirnedsub nanmﬁrleans v. Bush, 3560.3. 8s1.



- ~mahv. Orleans Parish School Board, 188 F. Supp.
915 (E.D. La.), a.fﬁrmed 365 U.5. 559.

Faubus v. United States, 254 F. 2a 797 (C.A. 8),
" T cert. denied 358 U.S. 829.

P

~  United States v. Louisiana, 180 F. Supp. 915

" (E.D. 1a), stay denied 30k U.S. 500. )
Lo m.

Relief can froperly be granted on the application of
the United States.

Bush v. Orleans Parish School Board, 191 F. Supp.
8N (E"""‘T—D. Ia.), afiirmed 357 U.S. 908.

l‘aubua v. United States, 254 P. 24 797 (C.A. 8),
~gert. denied 358 U.5. 829.
III. |
The arrest of persons on account of their exercise
of their right to attend schools free froin racizl discrimination
and pursuant to court order constitutes an obstr\iction to the court

Bush v. m'lez.ns Pa.r:l.sh School Board, 194 F. Supp.
182 (E.D- Ia.], affirmed 38 U.S. 11.

~IV.

State court injunctions which interfere w_ith‘ federal

rights exercised pursuant to a federal court decree are void. |
' Thomason v. Cooper, 25k F. 21 808 (C.A. 8).

ity



. v.
The doctrine of “interposition” is of no legal effect
‘and can provide no justification for obstruction of or defiance
‘of orders of courts of the United States.

Aaron v. Cooper, 358 U.S. 1.

Bush v. Orleans Parish School Board, 188 F. Supp.
Q6 (E.D. L=}, N
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UNITED STATES OF AMERICA
FIFTH CIRCUIT COURT OF APPEALS

~ Bo. 19,475
JAMES HOWARD MEREDITH, ET AL . APPELLANTS
v. .
CHARLIES DICKSON FAIR, ET AL . ' APPELLEES
UNITED STATES OF AMERICA, as
_Amicus Curiae and Petitioner ) , . PETITIONER
Ve '
CHARLES DICKSON FAIR, ET AL "RESPONDENTS

MEMORANDUM OF AUTHORITIES AND STATEMENT OF THE
STATE OF MISSISSIPPI IN SUPPORT OF MOTION TO
DISSOLVE TEMPORARY RESTRAINING ORDER AND STAY
OR DISMISS CONTEMPT PROCEEDINGS,

INTRODUCI'I ON

On. factor in this case which affects the use of 1njunct1ve procaiiures
for the purpose of obtaining an injgnction. It is not a case involving ti rz
to property, payment of damages, or enforcement of a contract as to whick ||
there may arise the use of injunctive process ancillary to the main relief
sought. The sole object of this original suit is an injunction. The Plaim
had the choice of who lh'ould be joined as original parties and ch63e to jo
only members of the Board of 'rtustees of State Institutions of Higher Learn ‘g
of the State of mshsippi und certain officers of that Institution. The }

Plaintiff chose not to join l:he Governor, Lieutenant Governor, Attorney Ge |
of the State of Mississippi or any other persons nor was there an lttempt t
Join the State of Mississippi as a :wereign entity, ‘
’ It is qutte interesting to take a “long look” at t:he procedute
V:_»;fonmd in th:lc cau. 'The District Court heatd the case £u11y and entered

x'yc jodgnent ldvcru to chc Pla:l.ntiff. rhu was appealed to this COurt and

......

-3
B




R R A

. ings herein,

attempt to join these new parties in the Court of Appeals froh which the

to be heard. They also have attempted to join the State of Mississippi as a

reversed and the mandate unt'down on Ju1y727, 1962, followed by an additi

mandate on July 28, This particular element will be discussed later in this
brief. On September 13, 1962, the District Court issued a permanent injuncti
in ‘qccordaneo with the mndatc; The Court is familiar with the other proceed

, The Plaintiff decided, in coopez;ntion with the Attorney General of
the United States, that he would mot join the Governor, Liéutenant Governor,
Attorney General or other officials of the State of Mississippi and numerous
other pefom as parties in the District Court where the matter was pending

qi the permanent injunction. The Plaintiff and "amicus curise" chose to

mandate had been issued and in which fiﬂal juc_lg,nent had been entered, The
relief sought against these parties was actually and in effect the identical
relief sought :I.n the original bill of complaint upon which due process had _
been served on the original parties and they had been afforded an opportunity

new party to this suit at the appellate level,

By this procedure, which we will not doziigmte as legal maneuvering,|
an attempt is being made to add new parties, to obtain the full substantive
relief prayed in the original bill and the only relief prayed therein, at a

level where there is no right to have an original hearing, where rules of

procedure have not been set up for the service of process upon partfu or for

the Hung of piudi.ngs, the giving of noticu and the uking of testimony and |

_ .n thou things vhich constitute the attributes of a court of original juris-

diction. Every act and thing done, every pleading filed and every procedure
now pending in this case at the appellate level before this appellate cimg
could and should have bean had and done in the court of original jurisdiction,
being the district court balov, Why there was an attempt by the Plaintiff, in
cooperation with the Attorney Gensral of the United States, to prevent the

~eourt of original jnrud;cciéu from carrying on in due, regular and proper

.




o institution or amother? If we assume that the judsunc of :his court is

- af!imd the only question as to time is how many semesters of his educati

" «.not appealed to this court, has been vindicated by the order entered by th

course of procedure is somewhat obscure. 1In fact, the jurildiction of the
district court was invoked on a citation for contempt of several of the or

l_nl defendants, The action of ‘the district court upon such citation, while

ecourt finding such persons not to be in contempt.
Since all of the original parties have complied ﬂth the ordc_rs o
this court and havé been discharged by order entered by this court itself,
have the anomaly of a proceeding being carried on by the Plaintiff, joined
the United States as "amicus curiae", against new parties attempted to be
brought in by new process against whom the identical relief hrayad in the
original cmpukin: is sought under the guise of a temporary restraining or
- sought to be converted into l‘prel:himry i.njunct:lon, and thereafter to a
permanent injunction. Thus the identical relief sought in the court of ori
ginal jurisdiction by originai and appropriate proceedings h now being s
in the ;mn of Appeals as if it were a court of original jurisdiction by
parties-plaintiff, against new parties-defendant. |
, " As is shown by the record, the Plaintiff in this cause was and ba
been during the pendency thereof a student in one of the colleges of the
State of Mississippi maintained at :h; expense of the State for its citize
>£.0. Jackson College. That education has been and was continuing durin;
pendency of this case and the only issue is whether he should be transferre
to another educational institution, i.e. the University of_‘-luutuippi.
due and proper time eo;uﬁud in reaching a judicial determination in this
does not in any manner affect the education of this Mississippi student.

only question is, shall the State give this ltudcn: his education in one

u rcecivcd a: each of these state institutions,
The court i{s familiar with the number of hours and d:ya which hnvc

chpud c:lnco ,the Plaintiff and the “smicus curiae* havs mututcd 'y
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proceeding'against the State of Mississippi, the Governor, Lieutenant-

Governor, Attorney General and other officials of the State and of the
~ counties of Mississippi. This original proceeding has been filed at the

appellate level in this Court seeking in fact and in effect the same rel

Sought by the Plaintiff in the court of original jurisdiction. It cannot
denied that this proceeding in all of its phases could have been filed in ilte
court of original jurisdiction under the rules of civil procedure adopted or
its use and in due and proper course, without any greater delay in auy P |

of the matter than 1is required in th:ls appellate court,

POINT I,

s MEITHER THE STATE OF MISSISSIPPI, THE GOVERNOR
& B : OF THE STATE OF MISSISSIPPI, ITS LIEUTENANT
g GQVERNOR, ATTORNEY GENERAL NOR OTHER OFFICERS
OR OTHER PERSONS NOW ATTEMPTED TO BE JOINED AS
DEFENDANTS IN THIS APPELLATE COURT WERE PARTIES
4 : o TO OR BOUND BY THE INJUNCTIONS OR INJUNCTIVE
¥ ' ORDERS GRANTED PRICR TO SEPTEMBER 25, 1962.

Assuming the validity of the “injunctive order” entered by this

Court on July 28, we direct the Court's attention to the portion thereof

relied upon by the Plaintiff and “amicus curiae™:

®Now therefore, the following injunctive order is
issued: .
| “ORDER
“Pending such time as the District Court has issued
and enforced the orders herein reé]i:lréd and until lﬁch time

as there has been full and actual compliance in good bfai':h

with each and all o: said orders by the actual admission of

plaintiff-appellant to, and the continued attendance there-
' '~ after at the University of Mississippi on the same basis as

other students who attend the University, the defendants,

- their servants, agents, employees, successors and asugu‘,

- and all persons acting in concert with 'tbes, as vell as any
Can "; © «i-7 - aod all persons having knowledgs of the decree are expressly:*

_ On Septomber 13, 1962, & permanent injunction was entered by the

cEEpd




District Court in accordance with a mandate of this Court entered on July

‘which contained the following language:

*It is further ordered that the defendants, their

Servants, agents, employees, successors and assigns, and'

811 persons acting in concert with them, are enjoined to

admit the plaintiff, James Howard Meredith to the Univer-

sity of Mississippi upon his applications hc:.'ctofo'rc filed
and they are enjoined fton excluding the same Jawes Howard
‘Meredith from adﬁiuiou to cm:imed attendance at the

University of Mississippi or discriminating against him in

any way whatsoever because of his rac:."/——“
It seems to be t ion of the P14intiff and the "amicus

curiae” that these provisions vere sufficient to constitute due process of
law to bind the Governor and the Licute'nnn: Governor as well as all the
other nev parties-defendant which have been attempted to be joined at the
Appellate Court level. This position has long since been determined adver

ly to the plaintiff and the "amicus cu_riae"'byl the Supreme Court of the

Onited States.

-One of the luding cases is that of Chase National B Bank V. City

mﬂc; Ohio, 291 U.S. 431, 78 L.ed. 895 (1933), in which thn United Stat
Supreme Court cMrly pointed out that where a city was made defendant it 1
was error to enjoin ali p‘raém to whom notice of the order should come.
Court said, p. 897, 898, 899: '
¥ % % ® The decree enjoined the City, its officers,

agents cnti employees, 'and all persons whomsoever to uhon

notice of this order shall come,’ from destroying, or in-

urhring with the continued operation by the Power CO-pcny

. of, the plant and dhtubution nyucr 'from taking any

l:cpa_ or action of any kind whatsosver to cause the en-

" W%~ - forcemsnt or carrying out by the Sheriff of Huron County,




Ohio, . . . of the judgment of ouster;' and 'from applying

to any of the coufta of the State of Ohio for any writ,

- process or order of any kir;d whatever for the purpose of

“‘ : enforcing and carrying out said judgment of oﬁster.' * * x,
1 *Independently of the prohibition of Judicial Code,
1265, the decree entgrec_i by the District Court was clearly

erroneous in s0 fg: as it enjoined 'all persons to whom

notice of the order of injunction 'should come from taking

soy steps or action of any kind to cause the enforcement of » ;

the ouster in the s_t:a:te court.' The City alone was named as

defendant, Mo person other than the City was served with
process. None came otherwise before the court. The

_prayer of the bill sought relief solely against the City

and '1:; officers, of.ﬁ._chls, agents, employees and repre-
unutive;.' It is true that persons not technically agents
or exployees may be specifically enjoined from knowingly
aiding a defendant in perfbrming a prohibited act if their
relation is that of associate or confederate. Since such

persons are legally identified with the defendant and privy

3
%
A

to his contempt, the provision merely makes explicit as to
them that which the law already implies. See Re Lemmonm,
166 U.S. 348, 41 L.ed. 1110, 17 S.Ct. 658, But by extend-

ing the injunction to 'all persons to whom notice of the

injunction shwld come,’ the District Court vaumed to make
funuhabh as a contempt the conduct of persons who act in-
" dependently and whose rights have not been adjudged accord- :
" ing to lav. -See Alemite Mfg. Corp. v. Staff (CCA 2d) 42 .

" . (24) 832. Under the clause inserted in tha decree, offi-.

cials of the State ot_ Ohio might be proceeded against for-

eontcupe," 4if they should apply to the state court to an

) ‘ force its judgment, althmgiu a‘ctih; solely in .the perform~
. ) 6‘ _- B - .~ | v.":v".‘

-




ance of their official duty. To agibje_c-_t_: them to such pefil '

wiolates eauﬁluhed principles of equity ju:.:isdicgion and
grocedire. Scott v. Donald, 165 U.S. 107, 117, 41 L. ed.
648, 654, 17 S.Ct. 262; Hitchman Coal & Coke Co. v. Mitchell,
" 245 U.S. 299, 62 L.ed. 260, 269, 38 5.Ct. 65, L.R.A, 1918C,
497, Ann.Cis, 1918B, 461. Those principles require that the
clause be limited to confederates or associates of the de-

fendant.”

_ As stated above, the Plaintiff had chosen to limit his suit to t
" members of the Board of Trustees of Institutions of Higher Learning and ce}-
tain off:lchls of the University of Mississippi. Because of the sb6v3 pr
visions of the l"‘injunc:ivehordet" and the pemneﬁt injunction, he now say
that every ofﬂ.c':i.'ll in the Statc.of Mississippi and apparently every pers |
thcrcix; is bound by the decree and will be guilty of contempﬁ if he does nde
conform thereto. This position {s wholly unt,einbh.
- Rule 65(d), of the Federal Rules of Civil Proécdute, Title 28 U,
ts as follows: A
"Every order granting an injunction and every restrain-
4ing ordér shall ict forth the reasons for its issuance; shall
" be specific in terms; shall describe in reasonsble dqnu;
cnd.not by reference to the cqnphint or other document, the
act or acts sought to be restrained; sﬁull be bi.nding only up-
om the ggttigs to the action, their officers, aggn:s, -ervanu,
glmu. and ntsornezs, and those persons in active concert
| or Erticgg tion vitg them who receive actual notice of the
gﬁ 4 !_)z‘ personal ufrvicn g‘otgerviu."
_ . ¥ It 1s clear from this rule that only thoic'pcrom “in active ¢
'e.:c and participation with® the parties are bound by actual notice throush

"pcuoul uzvieo or othc:uiu." 'rhu quuci.on has bun bcfm the Suprcao




_ticipation and actually adverse action on both sides has been fully demon

89 L. ed. 661, 666 (1944), the Supreme Court of the United States said: -

p:ovh:lou vholly ineffective is that by the Bighth Ckcuit Ccmrt of Appul

f Vu:}‘i ARSIt
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COurt_ and the Court Bf Appeals many times. The record here not only fail

demonstrate that the Governor and Lisutenant Governor were in "active con
and participation with” the members of the Board of Trustees but that the

pos:l.tc‘vu true. The record in this cause shows a lack of concert and pa

strated. )
This Court by order entered on its ninut:es‘ has found that all o

orig:lml_ defendants are not in contempt of this Court. Hence no concert

and the new defendants.

In Regal Knitwear Co. v. National Labor Relat:ions Board, 324 vu.s

b A c ver 8, may n ant_ap en-

» !orcemﬂt ‘or'de.r or injunction so broad as to make punishable

the conduct of persons who act mdeEndentlz and whose .rights
bave not been adiudged according to law. Chase Nat. Bank v.

Norwalk, 291 U.S. 431, 436, 437, 78 L. Ed. 894, 898, 54 S.CT.

475; Hitchman Coal & Coke Co. v. Mitchell, 245 U.S. 299, 234,
62 L. od. 360, |69, 38 S.Ct. 65, LA 1918C 497, Ann. Cas,
19188 461; Scott . Donald, 165 U.S. 107, 117, 41 L. ed,

. 648, 655, 17 s.cCt. 262,A1enite Hfg Corp. Ve Sclff (CCAId)
a2y (24) 832.” , '

’ m Court further said at Pe 667:.
_ ‘ "No one can be punished for contempt because of t&u

 words (successors or assigns) until. after a judicial hearing,
i.n which th.:lr operation could be determined on a concrete

“t of ﬁctl e o o

Oneof the -ost complete discussions of tho law rondcrin.g cuch br '

LN

h\ the case of Kean v, guth, 179 ¥. 24 888;: ;

W P
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| and Thomas Hughes, who, whuc.nnud as defendants in the

L

~ ™A judgment or decree fof injunction is usually in
personan and as such binding upon the parties to the litiga-
tion and those who are represented by such parties or are in
privity with them. Stated conversely, persons who are not‘
parties to the injunction or in privity with them, and whose
rights have not been adjudicated therein, are not bound by

the decree and cannot be held liable for acts done contrary

thereto even though the dccreg assumes to bind them, Chase
National Bank v. City of Norwalk, 291 U.S. 431, 54 S.Ct.
475, 78 L.Ed, 894; Alemite Mfg. Corp. v. Staff, 2 Cir.,
42 ¥, 2d 832; Regal Enitwear Co. v. H.L.R.B., "324 U.S. 9,
65 8.Ct. 478, 89 L.Ed. 661; Scott v. Donald, 165 US 107, 17
8.Ct. 262, 41 L.Ed, 648; LeTourneau Co. v. N.L.R.B., 5 Cir.,
150 P. 24 1012, The suit here had for its object a judgment
sgainst the person as distinguished from a Judgment against
the property. * * +
R R
“In Chase Hational Bank v. City of Norwalk, supra,

~  the Supreme Court held that the decree from which the appeal
was taken ‘was clearly erroneous in so far as it enjoined
“all persons t; whom notice of the order of injunction should
come from taking any steps or ac:ion of any kind to cause the

enforcement of the ouster in the state court.”'"”

In ggggn Coal & Coke Company v, Mitchell, 245 U.S. 229, 62 L
260 (1917), at p. 269 the United States Supreme Court said:
l _ . ®he final decree of the du-tric_:t:‘ court® mc:{;hdad an
award of injunction against John Mitchell, W, B. Wilsom,

- bill, were not served with process and entered no appear-~

ance mpp: to object to the Juzudigeion of the court over




them. Under the Federal practice the appearance to object
did not bind these parties to submit to the jurisdiction om
the overruling of the objection (n_nrlmen v. Hyde, 98 U.S.
476, 479, 25 L.Ed. 237, 238; Southern P. Co. v. Denton, 146
U.S. 202, 206, 36 L.Ed. 942, 945, 13 Sup. Ct. Rep. &4; '
Mexican C. R. Co. v. Pinkney, 149 U.S. 194, 209, 37 I<1._.xd..
699, 705, 13 Sup. Ct. Rep. 859; Goldey v. Morning News, 156
U.8. 518, 39 L. Ed, 317, 15 Sup. Ct. Rep. 559; Davis v.

Cleveland, C, C. & St. L. R. Co.. 217 u.s. 157, 174, 54 L. Bd,
70_8, 718, 37 L.R.A.(N.S.) 823, 30 Sup. Ct. Rep. 463, 18 Ann.

Cas, 907), and since :he‘:h_:junction operates only in personam,

it wvas mbneoas to include ti;en as defendants, ¥ & &%

- . .-

In Keen v, Hurley, supra, the Eighth Circuit Court of Appeals sa

" further:
¥In Alemite Mfg. Corp. v. Staff, supra, an injunction
against infringement of a patent vas issued against John
Staff. At the time of the issuance of the injunction Joseph
_ Staff was in the employ of his brother John. He thereafter

quit the employment of his brother and procc;ded to :I.nfri.nge

the patent. Hs was adjixdged in contenp?. 0\ appall the court,
4 . speaking through Judge Learned Band, said inter alia, 'On the

other hand no court can make a decree which will bind anyons _
but a party; a court of equity 1s as much so }i.uiugl"ag; a |

i . : ) court of law; it cannot lawfully enjoin the world at large,
3 . ) no matter how broadly it words itn decree, If it assimes to

o do so. the decree is pro tanto brutum fulmen, and _the per- |
I  _~ ,' sons enjoined are free to ignore ;. It is notvutad Id.th o

: - Af‘ 'vlmip powers to daclare couduct unhvful. its jurudte-

o

g ~ tion is 1imited to thou over whom 1t gots pc:ml l‘ﬂte‘.
- lndvlw therefore can bcn thci: dgy in cox “"A oo L

N R e ;
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*The injunctional decree in the instant case in ef-

fact purports to enjoin the world at large.”

 The Supreme Court of the United States disposed of an identical
proposition in the case of Scott v. Donald, 165 U.S. 107 41 L.Ed. 648, in

which the Court held as follows:
"Ibe plaintiff prayed for a preliminary and a final

injunction, restraining the defendants named, and all other
persons claiming to act as constables, and all sheriffs,
policemen, and othex officers, acting or claiming to act
under qaid dispensary act, from seizing and carrying away
wines or spirituous liquors imported or brought into the
. stats of South Carolina for his own use or consumption, and
" . from forcibly entering or attempting to search the dwelli.ﬁg
house of the plaintiff for any such articles, and from hin-
dering and preventing the plaintiff or any other person from
tmporting, holding, possessing, and using the said liquors
so imported, . . |
FAfter argument a preliminary injunction was usmd
" on May 9, 1895, The plaincifé had leave to amend his bill
by adding the averment that the other said persons on behalf
’ aof whom he sues, to wit, importers for their own uu; and
consumers in the State of South Carolina of cuch'ales, wines,
and spirituous liéuc:s as aforesaid, are too ﬁunerous to |
mske parties couplainant to the bill, and that some of them
S amees |
: "But while we think the complainant u;ui entitled to
" an'tnjunction sgainst those defendants who had despoiled him

i “. ve are Mh to wholly_apprm the dccme entered in

i B

-~

- of l_lh-propcrty, and who were thrutehin'z fco contimco ‘to




o

this case.-

®The theory of the decree is that the plaintiff is
one of a class of persons whose rights are infringed and
threatened, and that he so represents such class that ix\e may
pray an injunction on behalf of all persons that constitute

ic. 1t is, 1ndged, possible that there may be others in

1ike case with the plaintiff, and that such persons may be

. mumerous, but such a state of facts is too conjectural to

furnish a safe basis upon which a court of equity ought to
grant an injunction, * % #
>t R R R
“The decree is also objectionable because it enjoins

persons not parties to the suit. This is not a case where

" the defendants named represent those not named, HNor is

there alleged any conspiracy between the parties defendant
and other unknown parties, The acts complained of are
tortious, q.nd do not grow out of any common action or agree-
ment between constables and sheriffs of the state of Spuf.b |

Carolinz, We have, indeed, a right to presume that such of-

~ ficers, though not named in this suit, will, when advised

-that certain provisions of the act inm question have been

md unconstitutional by the court to which the Consti-
tution of the United States refers such questions, volun-

tarily refrain from enforcing such provisions; but we do not

. think it comports with well-settled principles of equity pro-
* esdurs to include them in an injunction in a suit in which
e they were not heard or represented, or to subject them tov_

 penaltias for contempt in disregarding such an injunction.

Fellows v. Pellows, 4 Johns. Ch. 25, citing Iveson v, Harris,




~ State of Mississippi.

| “The decree of the court below should therefore be
amended by being restricted to the parties named as plain- |
tiff and defendants in the bill, and this is directcd to
be done, and 1t is otherwise affirmed.”

Bence, Governor Ross Barnett and Lieutenant Governor Paul Johns
and the other new defendants cannot be in contempt of the injunctive order
of July 28 or the permanent injunction entered by the District Court on Sef:
tember 13. The Plaintiff and "amicus curiae" ;u ‘necessarily relegated to

the restraining orders entered by this Court. Such restraining orders ca

be effective for the reasons hereinafter set forth.

11
THIS COURT HAS NO JURISDICTION TO ADD, AT THE AP-
PELATE LEVEL, NEW PARTIES DEFENDANT-APPELLEES AND
THEREBY SUBJECT THEM TO AN INJUNCTION PRECEDENTLY
GRANTED IN THE ORIGINAL ACTION,

It is submitted that this Court erred in exercising original jur
diction when, after the District Court had granted the Appellant the relie
prayed for and enjoined the parties defendant before the Court, this Court
brought in new parties defendant and enjoined them. This action was taken
’cuﬁptorily, without any trial and without zivvi.ng these new defendants an
opportunity to raise such defenses as they may have personally had - espec

ly with reference to the intervening statutes passed by the legislature of

As stated in the 1961 Supplement, Moore's Federal Practice, Vol.
Section 15, 15. p. 108: '
"An cundmen: which substitutes one party dcf.endant
for cnother or adds an additional party defendant will not
_ te back.” 3
1o Foffoan v, Balden, C.A. 9, 268 . 2d 250, 304, it 1s said:
“The pnctal rule {s that an amencment of a complaint
dptu back c._o\tb._ futn; of the otigiul_ conplpin:. Rule U(c).j ]




P.R.Civ.P., 28 U.S.C.A. Where the same defendant named in
an swended complaint was named in the original complaint,
no problem is ordinarily presented. . . .

"But where new defendants are brought into the action,

without previous notice or service of process, a different

situation exists, This is like the institution of a new

action against the new parties.”
See also Davis v, L, L, Cohen & Co,, 268 U.S. 638, 69 L. Bd, 112

This Court has no jurisdiction to add either parties plaintiff

defendant at the appellate levei. '
~ Although the United States was added as amicus curiae, neverthel
it has acted u.a regular party plaintiff eor appellant and, in fact, the
straining order and citation for contempt in connection therewith which hay
been the actual basis of the hearing was issued upon petition ofv thc"‘ani ‘

~ eurise.”

Also the plaintiff appellant and the new amicus curiae appellant
both attempted to join new parties defendant at the appellate level includi

sixteen named parties, many of whom are alleged to be representatives of

various classes. Such action is beyond the jurisdictiom of this Court andjt
attempt to join either parties plaintiff or appellant as such or parties

. fendant-appellee as such is void,

and appelles and the new plaintiff appsllant all consented to the joinder.
was a direct and oi.uél(quc’ctton of the jurisdictionmal power on“tbc' part o
Court of Appeals, The Ninth Circuit held as follows, p. 235:

S o ~ wpollowing our decision (9 Cir., 127 7.2d 754), appel-
1% . . lant and appelles filed petitions for rehesring, and the .

vi,
S5
-
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Secretary of Commerce filed a mot'ian for leave to file an ap-

A pearance in this courf. A rehearing was granted‘and has been
had, and the Sectel:ary'.t motion has been submitted. Appellant
and appellee have conaented to and joined in the motiom, each
expressing the view that, 1f the motion were granted, the
eontroversy between appellee and the Secretary could be de-
termined on this appeal. Recognizing as we do that such a
determination should be had if posaible, we now consider
whether it 1s possible, or would be possible if the nqtion
were granted,

L K X R
®The ﬁaeun's motion is for leave to file an apéear-

ance 'as & party defendant-appellant.' He apparently assumes
that we could, by granting his motion, make him a defendant
in the suit and an appellant from the Judgment therein. The

- 8ssumption is unwarranted. The Secretary v#t not made a de-
fendant by appellee or by the China court. No one else
eould, or can, make him a defendant. And even if hu were &

. defendant, we could not make him an appeuant.. To become an
appellant, he would have to appéal. He has not appealed an&

eould not now do so, the ‘time for appeal havi.ng long since ex-

"gven if the Secretary were an appellant, we could nﬁt
en this appeal, determine Ehe controversy between him and ap-~

pellee, for that controversy has not yet been determined by
auy court of original jurisdiction. We have no original jur-

isdiction in cases of thil character. Our jurudiction in

pired.

- such cases 1is appeuacc only, It follows that to grant the

o lcctoury'c motion would bc a fu:u. gesture.

"Je havs not been uk.d to brtng tlu Scctcury £u as

PRt 7
L .‘Vu,:."r":»;“ T r_\,‘v -,‘éi* ,‘“‘ T

>

| n ycrty &muu by 1ssuing uotice to him, as of course we B




eould do if he were & proper party appellee. Miller v, Hat-
f£1e1d, 309 U.S. 1, 60 S.Ct. 374, 84 L.Ed. 535; In re Knox-

Powell-Stockton Co.,~-9 Cir., 97 ¥.2d 61; Browning v. Boswell,

A Cir., 209 7, 788. Ses, also, Stepp.v. McAdams, 9 Cir., 88

¥.24 925. In the case at hr. such & request, if made, would

h unu& for, not being a party to the suit or to the judg-

ment, thn Secretary is not a proper party to the appeal,
either as appellee or as appeuant.

- - *Ihe Secretary's motion is not & notion for leave to
intervens in this court. If it were, it would be denied upon
the suthority of United States v. Patterson, 15 Hov. 10, 12,
14 L.BEd, 578; Thomson Houston Electric Co. v. Western Electric
Co., 2 Cir., 158 F. 813; Wenborne-Karpen Dryer Co. v. Cutler
Dry Kila Co., 2 Cir., 292 P. 861; Morin v. Stwart, 5 Cir.,

112 7. 2d 585, * # #» ,

In the Wenborne-Karpen au, supra, the c:l.rcui.t Court of App

_the Socond'ci.rcuit‘ltated: ® . e« it is Dot the pncticc to pcmit one

intervens in an appellate éourt of thc.mited States vho was not a party |

the court below, United States v, Patterson, 15 How. 10, 14 i.xd. 578."

. In Holland v, Board of Public Instructiom, 258 F.2d 730, the C

| of Appeals for the Fifth 'c:l.rcu:l.t rocognm;l the impropriety of adding pa

at t& appellate level whan it denied a petition to intervene as follows
| | ® & % % Ia addition, some fifty parents of some 189

‘ hsro chudrcn vwho claim that they ars entitled to or attend-
ing the public schools of Palm Beach County, nor:l.da, have

md to intervens as lppolhntl. and the appallees have vigor

~ ously cbjected to and opposed such motions to intervene. In-

ntion in hi_l Cour qt &

) 1s 8 d, we th :
Morin v, City of Stuart, S Cir., 1939, 112 7.2d 585; Stalling

" ve Conm, 5 Cir., 1934, 74 7,24 189, 191; 4 Moore's Federal




.. three-judge district court in'Louisiana added new parties defendant at the

aw

Practice, 24 ed., page 99; 39 Am. Jur. p. 943. Our denial

- of leave to intervene here, however, is without prejudice to
the movants becoming additional parties plaintiff in the

District Court after remand.

L A B B N

®The primary responsibility rests on the County Board
of Public Instruction to make 'a prompt and reasonable start,'
and then proceed to 'a good faith coi:plhnee at the earliest
practicable date' with the Conmstitution as comstrued by the
Supreme Court. 'During this period of transition,' the
district court msﬁ retain jurisdiction to ascertain and to

require good faith compliance,”

It is the practice to allow new parties at the district court lev
Io Faybus v. United States, (Sth Cir., 1958), 254 F.2d 797, cert. den., 358]

U.S. 829, chud Governor Faubus and other
sons as parties defendant to the action before it because of the fact that

Faubus et al were allegedly obstructing the enforéemen: of a decree previocu
entered by the Court. 'I'he’addi.ng of Faubus et al as parties defendant was d
on the petition of, and at the instance of, the United States as amicus curfae.
This action ms affirmed by the Court of Appeals and the United States Supr
Court. A ' 4 '
In the cases of gush vs. “Orleans Parish School Board and rehted ;
eases, chief among which are found at 187 !'. Supp. 42, 1881?. Supp. 916, aff
.365 U.S. 569; 190 P. Supp. 861; and 191 P. Supp. 871, aff., 367 U.S, 908, a

district level. ' v

We know of no pnc:dcnt for brtnains in new parties and hlv:l.ng 8
**tthl anav at the appclhu level. The reason for thu is simply due proce
‘of law. As stated in 16A C.J.8., "Constitutional uw“ Section 622, p. 822

"Du proccu of ltv muiru an o:dcrly proc«ding




3 f-‘mnotnprmntod thcutn. S

. . . Tt e e e . .. . .

" adapted to the nature of the cue,v in which piomding the
eitizen has a right and an opportunity to be heard and to
defend, protect, and enforce his rights, by establishing
any facts which, under the law, would be a protection to

.' him or to his property, and resultant action in conformity
'ith the facts developed, |

®The right of a hearing or an opportunity to be heard
within the requirement of thcbdue process clause ordinarily
includes the right of a party to be pruen‘t. during the tak-

78 of testimony or evidence, and to appear or be represented

by counsel. Such right also includes the opportunity to know
the claims of his opponent, hear evidence introduced against
him, cross-examine witnesses, introduce evidence in his own

bebalf, and present proper argument as to law and fact.

*TRREREN

*A hearing or an opportunity to be heard befqre judg-
ment, with full opportunity to present all the evidence and
arguments which the party deems important, is all that can be

adjudged vital under the guaranty of dus process of law,
lmnvar. there may be circumstances undcr which a hearing be-

fore judgment is not thuiniu, as vhere rights are pre-

umd for appell. s wn

In the instant case,the new partiu dcfcndant were held to be b

by the trial ia ehc nu::i.cc Cour:, in which th.y had not p&rticipated -
 evidence in that trial was the sole predicate for this Court's exercise of |
ju:udiccion. That evidence had to be the predicate for the exercise of this
Court's appellate jurisdiction, and, there fore, mcuut:l.ly the pndtéatc £
the alleged exercise of its ancillary Jurisdiction. Yot these new defends

lcu not served vith process before that trhl, wcro not plrthl thuin,




In 67 C,J.S., "Parties", Section 81(2), p. 1066, it is said:
“ihere & person having or claiming an interest in the
‘ subject matter is brought in as a party ‘defendant, he has a
substantial right to be heard on all macters which materially
affect his interest, and ordinarily he may defend on the
merits as though he were an original party defendant, unre-
stricted by any of the prior proceedings. .
% &% % It has been held * * # that a decision, as to
him, cannot be based on evidence in the case in which he took

no part.”

In addition to whatever defenses the new defendants had as of the
I:‘ine the action was originally tried, they also had the recent legislation
passed by the Legislature of Mississippi. On September 20, 1962, Senate Bil
No. 1501, Laws of Mississippi, 1962 Extraordinary Session was enacted, proh |
iting persons who have criminal chargu.of moral turpitude pending against
them from registering or enrolling in any state institution of higher learn- |
ing and making it a etﬁn to knowingly aid or abet another person in so do

On September 28, 1962, House Bill No. 2, Laws of Mississippi, 1962 Extraordi
pary Session, was enacted, providing that 811_ acts, words and conduct per-

formed or attempted to be performed by any state officer and in anywise con-
nected with keeping the institutions of higher learning segregated are adopt
as the acts of the sﬁte of muuitppt in its sovereign capacity and not t
individual acts of such ﬁcruﬁc.

It is, therefore, submitted, with deference, that this Court excee
‘4ts jurisdiction when it allowed the new parties defendant to hc brought in

enjoined,

Ak
e




eorrection of errors eo-d.tud}hy that Court through appul to this Court.

POINT III.

THE RIGHT OF A COURT OF APPEALS TO ISSUE WRITS IN AIDO!
ITS APPELLATE JURISDICTION DOES NOT INCLUDE THE RIGHT TO
nmmAcAsxASAmmmmnmmwuouonm

PART AFTER ISSUANCE OF MANDATE lmnnmcmmnxsmcr
COURT ENFORCEMENT OF THE FINAL JUDGMENT. ;

The Court is tboroushly familiar with the eatry of the msndate to' tbe

District Court on July 27, 1962, and the uomncc cluteof on the same date :
This wes followed by an additional unduc and injunctive order om July 28
We will later refer to the uqqencc of events and the fact that an uncondi
remand was entered on the ninutes prior to the ordct lnd pandate of. July
lcgltdhu of this sequence that portion of the order and mandate of July lth
which embodies the "ﬁjmtive order” is clearly beyond the jurisdiction o
this Court. The status of litigation cannot be both "fish and fowl™. Bi. |
deference, the plaintiff cannot ssk this Court to "eat its cake and have id too".
This case is now pending in the District Court for the Southern Pistrict o |
luntuippi upon the pcnnnent injunction issued by such Court on Septembe: p,
1962. It cannot also be pending in this Court on the attempted *ujmcuve j
erder” of July 28th. . , ' |

The naforcmnt of a unn Judgment or decree which has been remanded

Court of original jurisdiction is a function of that Court. The function o the
Court of Appeals is simply that of an appellate court. The "All Writ Statufes -
and the statutes governing the jurisdiction of this appellate court only pe t

munce of writs in meptioul cases in actual aid of appellate jutsdi.ct
When the case is mo longer before this Court that right ends. o

(It 1s the position of all of the defendants mewly joised that thls
is without jurisdiction to issue the restraining orders here and does not
the right by statute or otherwise to divest the District Court of its fnnc
nor, ut;h deference, does this Court have the power to vest itself with the
of & District Court. The enforcement of a finsl decree remsnded to & Distr

'_mmmmumozmccouc. nuu-ubjutu-upuvumm¢+

rection by mandemus or mandatory injunction directed to that Court and to a

R




. That the District Court in this case continues to retsin the actusl did proper

- powers of s Bhtrict Court was recognized by the plaintiff and “amicus Cs »

when thq -ovcd the Districe Court to cite several of the originnl partie fot

It was never intended that ve would have the spectacle of two courts, #n- of
original jurisdiction and anothet sppellate, contending for the right of e icn:c!.ng
8 final decree by issuance of wiu of oucuunn vrits of 1njunct£on. wrl ﬁf '
prohibition, etc. The danger of such a .pecucloAb“ long since been remc ‘d by

the repeated boldings of the Supreme Court of the United Statés and the Co ' of

Appul that the issuance of writs by the appelhtc court is limited to e -

i

o:diury cases and can oaly be in actual and factual aid of appellate jur Jic‘::lcn,
ss distinguished fron ultimate mmry upon and onfotceunt of a judgment - _ |
decree. It 1s most significant that m sole and whole relief sought in thh

original suit was an injunction lathing more. Nothing less. Yet th:l.l ORr ¢t

.would uutn Jurisdiction to obtain that relief, while remanding the case t ‘:hc

Pistrict Court so that such relief may be obtained. ot
. No relief against the nevly joined defendants bas been sought in the U ltcd
States District Court for thé Southern Dilcriéc of Mississippi by ciﬁer p ty '
to these ru:rainin; orders. As to each of then the action 1s & proceeding j_‘ N
tnituud in the Court of Appeals. As the temporary tnttu.n:l.ng order and
Mmtton »ught, in the abnncc of compliance, could only result in conte ;t
proceedings and have thus resulted as to the Governor and the Licutemnt C ‘ruar
of State of Mississippi, the case of Dowagiac Mfg. Co. v. mnnea'ota Molfh
Rlow Co., ‘

it thh proceeding can only be btought in the District Court. The opini.on

’

24 7. 735, decided by Bighth Circuit, u directly in point snd v

meuuuu:oum. _ - |
“An mcm of thc affidavits duclosu thc bct l:hnt thc con \

- ’. omgt ck ged in this case occurred subsequent to the filing of the mar te
M_«Mﬂgw&@ The proposttion to |

ullich Mr. Boward bas addressed himself, to the effect that every patty

h.pwmumumuuc‘dmn&tumwnﬂ.nnd L

obey u. 1s nndonbudly souad; and, 4 mu bad been & violstion of d

»
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_igjunction vwhich was practically ordered by this court duri cing the th .

antecedent to the remissfion of the mandate, the court would proceed o

gon-

the remission of the mandate _the court would proceed to punish for

‘ - _ Lempt, 1if it thought proper to do so0. But when the mandste of this vurt
was remitted to the Circuit Court, the decree of that court was, in iffet::, .
modiffed, as declared by the opinion of this court; or, of not modif d
simply by the filing of that mandate, it was in the power of that cc t,
spon motion of the successful party, to so change its decree that 1

would read in sccordance with the opinion then handed to it by this ourt.
If that spplication has not been made, it may still be made; and if ere

!n'_s been a yiolation of that decree since the mandate was remitted, de are

snanimously of the opinfon that the jurisdiction to punish for that $io-

N lstion 1s not in this court, but in the Circuit Court. __For this reashn,
the demurrer will be sustained, and the petition distssed.” |
'Ibc United States Court of Appeals for the Bighth ctrcuit in 1957 fo wed
the Dowagisc case, supra, in the case of Meredith v. John Deere Plow Co., ‘
Ped. 204 9, 10, (cert. den. 355 U. S. 831, 2 L.ed. 20d 43) as follows:

"In an effort to put an end to appellant's repetitive suits aga ; t

1t on the slleged contract, appellee has moved for leave to ﬁlc in is
. | ~ Court s petitfon for a writ of injunction. No injunctive relief was l
; sought by way of eounterclah in the District Court, nor has lppelm |
!

otherwise undertaken to obtain from that Court any such protection.

controlling reason is apparent why, as sgainst the normal prerogative |
snd function of the District Court, we should be asked to entertain

‘such a petition in original 1ur£sdict:lonf

*In sddition, the elements of hesring thet might be involved in rh-

humi to the issuing of a writ, and the incidents of enforcement that

mldheonucuuryt:o-anygunun;otttanu ters which a
single-judge court -ln!;futly would be in & position deal utth. Pro

the standpoint of both parties, more routinnly. expeditiously, coa-
muatly and economicslly than we. A "
o ~The motion for leave to file the poutton for u’mmu aec- i
D T e mdu.ly dcnud. ' ’

R
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The status of this case (regardless of an sttempt of this Court to a

the jurisdiction of the District Court) is clearly delineated by the Eigh
Circuit in the case of Omasha Electric wt & Pover Co. v. City of On'thl.
848, 855, as follows: .

"It is a universal rule that the perfecting of an appeil transfe

-~ the cause: to the appellate court, and that it remains there until it

‘ _fgﬂ.tced to the trial court by the sending down of the mandate. Cred #

| . Ce. v. Ark. Cen. By. Co., 128 U. S. 258, 9 Sup.Ct. 107, 32 L.Ed. 448;
Lockman v. Lang, 132 Fed. 1, 65 C.C.A. 621; Thomas v. Thomss, 27 okl.|
784, 113 Pac. 1058, 35 L.R.A.(N.5.) 124, 133, Aun.Cas. 1912C, 713; As n
Smelting Co. v. Billings, 150 U.S. 31, 36, 14 Sup.Ct. 4, 37 L.Ed. 986]
Ott v. Boring, 131 Wis. 472, 111 N.W. 833, 11 Ann.Cas. 857; Inre |
Jessup's Estate, 81 Cul. 408, 22 Pac. 1028, 1031, 6 L.R.A. 591. . . .

*Ihe jurisdiction of an appellate court differs radically from

that of a trial court. It exists solely for the purpose of review.

As soon as that is finished the suit is remitted to the trial court.

In 1959, the Court of Appesls for the Sixth Circuit held in the case

AL M (O TN R O TRy S R s D A T :
TR I T BT, IR IOT £ ST R P il gl

Hooten v. Bomar, 266 F. 2nd 27, 28, as follows:
' "Appellant, who is a prisomer in the State Penitentisry at Rashv
Teanessee, has tendered to sn individusl member of this Court his mot

for s 'mmmim order directing the Commissioner of Imtttutionn of

the State of Tennessee and the Warden of the Tennessee State Penitent

to cesse interfering with the exercise by the appellant of his ‘eivil

snd legal rights guaranteed him under the provisions of the l4th Ame

-  ment of the United States Constitution.' ... '
1 . wthis Court is given jurisdiction by statute to review final de-
mzm and certain interlocutory orders of the District Court. Sect
1291, 1292, Title 28 U. 8. Code. The jm.qng motion does not seek &

rw{n of any order of the District Court. Fe do not have original
Mdﬂ:tﬁm to iuu.ln injunction or restraining order against a

gtggg official eyen though he msy be exceeding his statutory authori
tone v. 10 Clt. 236 ¥. 2d 275, 276; United

gum v. g. 9 ctr.. 116 7. 24 958. As stated 1n mu V. Ugiced




~ surance Co. of New York v. Holly, 135 F. 2nd 675, 676, in which it held as

Cas Pipe Line Co., 5 Cir., 194 F. 24 1005, 1006, ‘We have no general
-~ superintendence over district courts and cases in them, but may

interfere only when and to the extent that. the laws provide.'

the parties to thi.c cause had no further right of appeal to this Court. m |
appeal bhad been burd and dilpoced of finally, subject only to the petition

't:lt of certiorari vh:lch bas not yet been considered by the Suprene Court.

' wye think for another reason we have no jurisdiction to :luue a

writ of mndan_ul ‘or _injunction in this ,_cause. It is admitted by counse]’
for the insurance company that it is without remedy by way of appeal to |

this Court. Tbat is an sdmission that this Court has no jurisdiction.

~ Qur jd;isdiction is wholly appellate, and if there is no appeal pending

here qnd can be no appeal, we are wholly without authority to issue a

writ of mandamus or injunction, as we have no such original jurisdicti

| | Our jurisdiction to issue such writs is only'"mxdenux to and in aid

of our appellate jurisdiction. 28 U.S. .c.A. Sec. 377; United States v.|

Mayer, 235 US 55, 35 S.Ct. 16, 59 L.Ed. 129; United States v. Avis, 3 |
cu;. 108 7. 2d 457. Since there is no proceeding of any kind which
invokes o:’iay invoke our appellate jurisdiction in aid of which the

| utés berein prayed for are sought, we are wholly without jugudiction

to issue them" .

In United States v. Mayer, 235 US 55, 59 L.Ed. 129, 134, it is said:

®, . . The argument is that sn app_ucltion to & circult court of
imqll for a writ of prohibition is an original p:ocuding. But
the jurisdiction of the circuit courts of lpp‘ll' 1: exclusively ap-
pc'nato (act of March 3, 1891, Secs. 2.'6 [26 Stat. at L. 8_26,@23., .
chap. s17, U. 8. Comp. Stat. 1901, pp. 347, 349; ;] Judicial Code, Secs.
_ n7. 128; mmy v. nick. 202 u. 8. 132, 137, 133. 50 L.2d. 963, 965,
- 26 lup. Ct. Rep. 384); and their authority to iuuc writs is only that
| which may properly be deemed to be suxiliary to. their appellate pover
’_audi.ehl Codas, uc. 262; Rav. Stat. Scc. 716. U.8. Comp. Stat. 1901,
p. $80; act of llltcll 3, 1891, Chap. 517, Sec. 12, 26 Stat. at I..826.
- 829, U.S8. Co-p.‘ Stat. 1901. pp.. iia. 553; wmw v. Dick. supra;




{ * . % % ®®%Ue biye frequently pointed out that this Court has

Meclellan v. Carland, 217 U.S. 286, 279, 260, S4 L. ed 762, 766, 767

30 Sup. Ct. Rep. 501). Section 128 defines the class of cases in wh h

the circuit court of appeals may exercise appellate jurhdiction, and
where a case falls within .this class, & proceeding to procure the iss :
of & writ in aid of the exercise of that jurisdiction must be regarded
as tnctdcntal thereto, and hence as being embraced vithin the purview
of Sec. 239, authorizing the court to certify questions of law.”

See also whitney.vv. Dick, 202 y.s. 132, SO L. Ed. 963, Syllabus 3.

Sections 1291-1294 of Title 28 D.S.C.A., make it clear that the Congr
which fixes the entire jurisdiction of all inferior courts in the PFederal
Jndiéury under Article I, Section 8, Clause 9 of the g@tituuon of the

United States, has granted only appellate and not original Jurisdiction to

this Honorable Court.

"Courts of appeal have frequently ruled that their Jurisdiction is limi

to appcnltc functions and not to the exarcise of cri.ginal Jurisdiction.
Ralston Purina v. Novak, C.A. 8, 111 p.2d 631, 634:

"Ihis is 8 court of appelhtc Jurisdiction and our functi.on _
. 18 limited to F ] mieu of lueged specific erroneous mun;l of thc'
lmr court "

Mlph Products Co. v. The Sonotone Corg., et al, C. A. 2. 231
P. 2 .67'

\ yan this a nl we not consider any depositions or other

- Mdancc that were not ﬁled in tbe district court where Judge Ryan

dqctd-d the -oticn. I: is true thlt under Rulc 75(h) of the Rules
of c!.vi.l. Ptoccdurc 28 u.s.c.A., we may on our ‘own tn:l.tutivc' dt-'

m: thgc ‘a sepphunul toeord shall be certified and transmitted

by :ho clerk of the Jutricc _eourt’; bat obvtoulz :Iut should comprise

luch ’tmrds‘ u nrc bcfo e

the district court itself for this

wt hu no In_r_u__di.ction tm to correct errors, lnd 1: cannot bc an

‘mot co Quou cvtdnnu mc: presantsd to the court L
g'u-n-y v. Cover, C.A. 8, zzx y.2d 136, 159:

.
-

LT m to teview only questions of u- which are ptopozly prournd: .

e ; ) ».1:'1'
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- y to as the A1l Writs' statuts, to issue all writs -biéb &TS necessary

(f‘;

for review, and that it does not have power to try or retry cases.”

In this case, this Court's judgment was remanded to the Di;tri.ct Court
the 27th day of July, 1962, and we respectfully submit that it has never be
hgally or validly recalled so as to revest jurisdiction in this COurt.
attempt to enlarge this (:outt'c jurtsdictlou on July 28th was ineffective.

In the case of Ohio 0il Co., et al. v. Thompson, C.A. 8, 120 F.2d 831,

Court, in a very closely parallel situation to that at hand, ruled that act
of district courts with regard to mandates could be controlled by mandamus

8 mev sppeal, citing City National Bank v. Bunter, 152 U.S. 512, 38 L.&d.

and other cases; and that it was proper, if new parties were joined, for s

sction to be taken by the trial court af:er the remand, eiting 1nter -u.-

Bx Parte Union Stesmboat Co., 178 u.s. 317, &4 L.Ed. 1084. In concluding,
Court stated: It is for the district court to which the mandate is direct
to construe snd execute such mendate; and i{f that cou:t misconstrues or-ref
to enforce it or attempts to 'vary it' or 'to intermeddle with it’, it is £
the Supreme Court.alome to construe and enforce its own mandate., We hold
that we sre without jurisdiction to interfere in this instance." ' .'

The position of oépoaing counsel, as understood by us, is that the act
of this Court lie within the ancillary jurhdictiqn of t_hvu Court under the
All Writs Statute, 28 [.S.C.A. Sec. 1651. They do not, and could not, conte

that the All Writs Statute is appncable to proceedings in this Court in

eise of appellate juudiction. Whitney v. Dick (1906), 202 U.S. 132. 50 L.

963; !c_c'euan v. Carland (1910) 217 U.S. 268, 54 L.Ed. 762' Uniced sn:es

Beyer (1914), 235 U.S. 55, 59 L.Ed. 129. See also Ex Parte nepubuc of Peru
318 U.s. 578, 87 L.Ed. 1014. o
- The rule is clesrly stated in 36 C.J.3. Pedersl Courts, 784 et seq., as
*Altbough tbn redoral. Rules of ctvi.l Procedure do not apply of
‘their own force to the courts of sppesls, such courts have gemnl
power, upder the provisions of 28 U.S.CiA. $ 1_6_5_1. usually referred

v e e
Sl

-
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or appropriate for the uércuc of their appellate or potential ap-

pellate jurud:lcti.on such as m:- of supersedeas, sci.tc facias,
babeas corpus, hjunction. or prohibition, ...

. "Ihe c:trmdinary pover to Lunc_ writs is oaly that wvhich may

~ properly be deemed to be auxilisry to its appellate pover, and is re
n_md‘for use in those ritc. instances when the ippellacc jurisdict
would be adversely affected unless action is taken by the appellate
coutt. ... |

. LA R E R R E X NN N R

“A court of appeals is without any power to issue writs as

original process, and accordingly it has no original jurisdiction

go issue writs of grohibition, injunction, or habeas corpus."
) The same is true of the Supreme Court of the U. S. Ex Parte Peru,

318 U.S. 578, 87 L.E. 1014. .

28 U.S.C.A. 1651 provides:

*The supreme court and all courts established by Act of Congress

-

ssy issue sll writs necessary or appropriate in aid of their respecti

jurisdictions and agreeable to the usages and principles of law.”

In the case of gg:e of California v. U. S. District Court, 213 F. 2d
818l CA. 9, tbc Court held:

"!hc power of nndamus or prohibition is an utraord:l.mty pmnt

-bich is ronrved for use 1n those rare iutancea when the appnlhu
juthdiction of a Court of Appeals would be aévemly affected uplesl

1 © . sction is taken, and may not be used to supervise all district court 1
3 activity.® | |

Such writs of the Circuit Court of Appul.o are uuauy, if oot nlnyt,

mmrﬂy lddreucd to the lower contt.

The proper procedure was followed in g;dcul‘ Home Loan Bank v. Hall,

.r.‘zd 349, where the Court of Appeals issued a -qndmn writ t:o the distric
eom lnd ordered it to diuin 8 cause and to itself issue s writ of in-

‘? Y . “oa

‘Mf;‘:fiiy%f‘;:g 4 »£¢ -
A A

jmcuon to restrain u:mm £rc- proucuting such utisati.on. rhu was
: s uu ubc:c thc judgu of tbc Yederal dutt:lct cour: ~and uciganu -ucon-




.

strued and erroneously interpreted the.opinions and undaéu of the court
4 . appeals and continued to litigate and relitigate issues previously dispose
of by the court of appeals. In note 12 on page 385 of said opinion the

listed the cases justifying 1ssuance of the writ of mandamus by'the ’cot;ti
~ appeals and all of said authorities dealt with writs directed to the lower

~ come a "Petitioner” herein except at the trial court level and pursuant to-
statutory authorityjcertain creditors proposed-a plan dated April 1, 1939,
it was referred to a Master on'April Sth. No appeal was taken from this re
ferral and the first hearing thereon was set for Apru 18th. ‘
The Cmi.uion petitioned on April 8th in :he District Court £or an
exaniner to be appointed and :ben for a henrtnz thereon; this was set for
3 April 17th. | Sy,
’ - Previously, on March 7th, two creditors bad petitiaoned for compliance
2 cbgpt—er X of the Chandler Act and for immediate appointment of a hﬁtee.
‘mwer‘, argument and opinion, the District Judge denied this petition by
dated March 30, 1962, just as thc‘Diltrict Court denied relief herein;

Appeal was then taken to determine ths retrospective appncabiltty of

‘Chandler Act --- as lppul. vas taken in this case.
» On April lath thc tvwo crcdi.totl filed s motion in the Lppelhte COutt:
| ~ early bur:l.ng, for ﬁ.ung :he vecord, and " #k* to restrain the debtor, the

euni.ttcu and their nttorney-, and other pcrti.es in interest fro- proceed

h with #** the plan of uotgcniutton dated Apru 1 1939 or bolding any hur— ‘
‘ ings thereon uaul s dcccrnimti.on of this appul." 103 r. 24 903.
: The Securities and !xcblngc Commission filed a similar motion in the

“ ': Appclhu Court, just as in thu case (mcpt eba: tho -nndatc had not bun
- une doun in that cuc). o '




therein had not been gent down, saying:

: earings, they should have applied to the District Court for their po

mn& or ahould have aggulcd from tbe otder prescribing them, L

~ gtrial and lmllntc courts be presexved, Accordingly the fnjunctive

'x_-qlicf sought by the nov_anto is denied."

to and str:lctly in aid of our appellate jurtsdiction. In re Eastman

*The character of the motions in this court indicates a miscon
ception of the powers of an appellate court. The injunctive relief
sought is without connection with the appeal pending before us.

pending appeal is simply from the decree of the District Court of

!or supersedeas from the order of the District Court filed April 5,
1939, referring the plan of April 1, i939 to the master for considér
The movants in substance seek to effect a stay of the order referred
by iadirect means. |

“The Jurisdiction of :his court is purely statutory and unless
sppeal be taken from :he refusal or neglect of a lower tribml to
an injunction, our authority to grant :lnjnncti.ve relief must prpceed
from the so-called ‘All Writs' Section of the Judicial Code, Section

262, 28 U.S.C.A. $377, and may be exercised by us only as luui;ary 1

Kodak Co., 3 Cir., 1931, 48 F. 2d 125. Su also cases cited in note
14 to Section 377, 28 U.S.C.A. '

‘e thiok that thoughtful consideration of the appellate process
will demonstrate to the movants the correctness of our conclusiona. I ;
is obvious that our jn:i.sdictiou of the substance of the pending Ippe
will be in no wise i.mperillcd by the contenpla:cd bearings before the

-uccr. If the movants anticipate harm resultinLto them from the

thu BnaANREY oulz can !:he resgective and lggrog:ute functions ot the
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+" A careful examination of the authorities presented by opposing co
" the oral argument meels that none of them are in point as supporting t pro-
cedure taken here and most of them support our pesition. dreat reliance ‘ac

pleced by the Plaintiff and the "amicuscuriae" upon the case of Toledo S ‘le

] go-, 261 9. 8. 399, 67 L. ed. 719 (1923). That case cannot possibly be
for the poeition of thc Plainciff and "amicus curise" here for the foll
m’m H ‘

(1) In that case che -endete of the Circuit Court of Appeals of t

"“% o lcventh ctrcult included a directton to the District Court to enjoin the

:COupany from maintaining a bill in Ohio. Tbe injunctton 1nvolved vas no

4COurt to issye tbe 1nJunction. This is the procedure which we submic, wi 1
deference, should have been followed in the case now before the Court.
(2) The rlaintiff and "amicus curiae" rely upon the following stat
eontnined in the opinion:
w1t is objected that the circuit court of eppeale had no
‘power %o direct the dierricc court to-ehjoin the Toledo Gompany °
_ from further maintaining its Ohio bill, or from filing elsewhere

ehy similar bill. ... We think these orders were within the power

v
of the circuit court of appeals. This Ohio proceeding was institute ;
-to halt and defeat the decree of the circuit court of appeals, while %

thet decree was etill in that court to be enforced by mandate to thel

lower court. Under 5262 of the Judicial COde, that court had tbe
ri;ht to issus all vrice not epecificelly provided for by statute
'bich might be neceeeary for the exerciee of 1:: appellate jurie- '
dtctien. It could, therefore, itself have enjoined the Toledo Cou- 1
’eny from 1nt¢r;:::ng uith the erecution ot its oun decree Cuerrinac
liv.t llv !lnk,v. cIIy center, 219 0 8. 527. 535. 35 L. ed. 320
325. 31 Sup. ce. lﬁp. 295. Aoy, Cas. 191zn »513), or 1t cofild dttect

- "ﬁ52;¥3j tﬁe dtltrict court to do co. as it did (ctcing euthoritieo)" :4:"‘
At the time to ‘which tbe Suprene Court rcfetred e nendete had not

:'v illned The case hed not been sent back to the louer court of origlnal 3
dictton ter the encry of eu ordcr or Judgnent 1n eccordenee vith thq,nq




The mandate was actuslly stayed by the Court so that the csuse was
out issue of mandate in the Court of Appesls and, under those circums

the dicta by the Supreme Court of the United States simply affirmed

& court of appeals, while a case is actually pending on its docket and

the issuance-of a -andate, to act in support of its juudicu.on.

(3) 1The pcrtiu 1uvolved were the origtnnl part:l.es to the suit,

bun duly served by proceu 1n t:be original proceeding, therc was no &

cdd new parties ci.thcr pluntiff defendant or amicns ‘curise in the ¢

Appeals and not only hnd prope: ‘process been had but the party enjoi

l:l.ver Saving__gank Case supra. The vords should be read in the li.gbt t that

q_uc upon which they are based. 1t is unnccmaty to discuss the facts #nd law

g‘,t@A]@rmck Case exce;it to present to the Court the following ext

(219 U. 8. 527, 55 L. cd. 320, 324, 325, 326):

*The pteunt petiti.on alleges that after thh court had ulds

Y ordct duniuing uid appeal but before lny nandate had 1ssued

; or could issue under the rules of this court, and pgndiggL the righ

of pottti.oners to file an appucacion £or a reheariqg, since filed

caorgo . Bnm. o. L. Slade, W. D. vmcen:. S. D. Txipp, and G. P

hndll.l had, by £orcc and” violence, cut down nluy of. the poles

destroyed much of thc uble and vires sttetched chetm, and had

put tbc light and pm: company out of buimn and disabled it so

that it could not mrcue its franchi.u or urry on its operat

* *?* - a4 a

“aw @

T oa P L

S ' wihe defsndants have severally snswered, and have denied

_oath that they mesnt any contespt of this coutt They ssy that w
‘they were advised that the decrss of the contt duntuin; the bill
q{ co-phiu: bad bun afumd and an order ot nfnx-nncc onuud

- .
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cud now ggndf.ng, certain ot the detendanu to said appeal, na-ely,

'S - . .
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~ that they bonestly believed the case to be finally concluded, and thaf
there was no reason why the order of the city council requiring the |
~ zemoval of the lines of poles and wires should not be carried og:st. This
is an excuse, bnt does not acquit them of a techmical contempt, since |

the appeal must be re;atded as pending and undigposed of until a man

Muu. LA
_-The Supreme Court of the United States clearly set forth the law appl
to th:l.l case when it said in the Merrimack Case, "since _the sppeal must be

garded as pending and undisposed of until a mandate issues”. Under the su

rities ve have ptenented which are cmutcnt. with both of these casu, i
clesr that the issuance of a -nndata ends the appeuate jurisdiction of
Court cf Appeals, unleu neceuity ariuo £ot a mandamus to be bsued to
court of original ju::l.sd:l.ct::l.on. s '

m case of Sholtz V. United States, 82 P. 2¢ 780, from the Fifth Cir ‘

e_:l.ud_ by counsel, is simply a case in which the Di,ntri.ct, Court entered a

of mendsmus to carry out and effectuate a judgment rendered by such court.
can bave no possible bearing upon the question of the right of this Court
Appula to oust the District Court of Jurisdiction or to retain in part a
remand in part a procuding vhich is wholly for :lnjunctive rcli.cf and hu
othcr substantive relief or ldjudicar.ion Lwolved tbetein. Por the conve
'oz an Court, we quote from the Sholts Case as follows (az ¥. 2d 781, 733)

 "Ihis 1s an appeal fron a judgment ordering the issuance of '

. N mnptory writ of nndanus directed :o tbc mdividuals constitut; ‘
_ ‘tht board of adninistration of the state of Florida, and W. V. lnott,
i as treasurer of said ltate, and ex officlo t.reuuret of county of -
lbnroc. Fla., cmnding u:l.d udividuala comtituti.n; uid board of

o adainistration to pay a described judgment rccovergcl_ in the court 'bcl

e * :*._n ' . | | S

“heh

P

" nttﬁgmro!th.courtbtlwtognforu 1ujudEn_:

= tnthc ‘Northern thtict,.cf Florida was similar cq‘:tbat possessed ;t
" by Florida stats courts to enforce their judgaents throughout thy
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— Gonruor and other ofﬂcers. It simply involves the ttght of a Conr: of A

arx

state. Virginia-Carolina Chemical Corporation v. Smith, 164 So.
ni, 1.~ ' '

'.ﬂn auofl.a La Buy v. noaea Leather Co., 352 U.S. 249, 1 L. ed. 290,

Ce. 309, is another case vhose bolding is di.rectly in accordance with and

ports the position ot the sute of runuuppt and its Governor, Lieutenan

to issue vrits of undams to conpel a District Court to take action. No
is needed to deaonstrlte th:ls than to quote the tollow:lng preliminary stat
ot cbe Snprm Couttof r.hc United States in its opinion, 1 L. ed2d 296
| ®These two ccuol:ldated cases pmenc s queation of the
.-pmnr of the ¢:ourts oiAppeals to issue vn:its of nandamus to compel
s District Judge to vacate his orders cntered under nnle 53(b) of. the
. Rderll. Kules of c:l.vil Procedure referring antitrust cases for l:rial
Abefm 8 master. 'rhe petitioner, a United States Di.strict Judge sitt
_.in the Northern nistrict of Illinois, contends that tbe Courts of
‘Appuln have no .uch pouer and that, even if they di.d these cases |
were not cpproprute ones for its mrcue., The Court of Appeal.s tor
~ the Seventh Circuit hu decided nmimously that: ic has such pouer
.and, by a divided court. ;hat the circumstances surrounding the refereg
| lry thc pct:ltioner requi.red it to issue che nandanus about which he
'ecnplains zzsrzdm L | T
r. 298: ' o

-
- -

"It is clained that req:ent opin:lons of this Court are to :be

mmry. hutioner citu Bankers ufo & Cuualty Co. v. Bouand,

~
<

'3“ us 379, 98 I.. cd. 106 716 8. ct. 145 (1953), lnd Parr v. Un:l.tcd

) sum, 351 us 513, 100 L.'cd. 1377, 76 8. ct. 912 (1956) . The
i

: bmr case d:l.d po: concern rules pronlzlted by thh Court but,”

!-a'--'

"uthct, an Act of Cowtcu. the venue lncutc. rurtbcr-o:e, thcrc

4npoinudou:thltth¢ . . .AllwriuAceununttobeuud

T z in the mcpt:lonal cau where there il clur abuu of disc:eti.on

v . OF ','uu:plti.on pt; jpdi.ci_,al 'pomr" e o o '346 ,;!8, at 383, & # &

e - T L ey -
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_ Counsel also cited the case of Kasper v. Brittain, 245 F. 2d 92, fromjthe

8ixth Circuit. This procedure was had exactly in accordance with the posi lon !

- which ve take bofore this Court and is suthority supporting our posi.tion ‘t 1

thh Court had no jurhdicti.on to take over the jurisdiction and ri.ghts of| the

3 Dhtri.ct Court. Two very short quotations from the nsger Case are suiftc pnt

= . to demonstrate this fact, 245 F. 2d 93, 95: -
' " &« #&+% On appeal to this conrt, judgment was reversed and

the case remanded to the dj.stric: court for further proceedings, in :

; N 'eonfonity with the decision of the Supreme Court in Brown v. Board J

. | of Education, 347 U. S. 483, 74 S. Cct. 686, 98 L.Ed. 873. In com- |

plhncc, the district court issued an injunctional orxder, nquiiips

A -_thc sppellees to deugregatc the High Schools of Anderson County by ‘
g © the fall term of 1956. * % *

Loc 2 AR

) *(1) The question whether :hc district court had jurudiction
of the controversy and the power to enforce 1:3 order by the 1n-
: jucti.ve process need ;Lve us little :rouble. * & * w L 1

The cau of zaubus Y. United States, 254 F. 2d 797, is also in direct

onppot: ot our position. All that is needed to demonstrate this fact is
SRR R give for the convenience of the Court two short quotations from that opin
as follows, pp. 799, 808: .

“This 1is an appeal fr« >£rom an order of the District Court made

Soptenbet 20, 1957 (filed September 21, 1957), in the action of
um COoper, 143 r. Supp. 855, to which the lppellantl on Septen xr

10, 1957. had bcen mde additionsl parti.en defendant. The order

2

,oajoi.ud the appcuanu, and other under thei.r cont:rol or in prtvity

'ith thu, from uung the A;lumu lltion.ll Gnltd to pnvcnt cl.igibl

‘_uegro children from nttcndi.nc the Little Bock Central High School, i

 and othexwise obstructins or interfering vith thc cmtitnewl

- :i;ht of such chndrcn to at:tcn# the scbool. * & * o

5
£
&

L
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"Our concluli.on is Athat nothing advanced by the appclhn'u in
m tusunc case uould Justify the metul. by this Court of the

' N ordcr appealed fron.
'rhc lmrcl Bush Cuea ci.:ed by counsel ‘also lupport our position iy

) -
case lc bar. In uch case tbe injmti.on vas issued by cbe ntsettct Co
We will cite only ome ot tbeu cuu‘ 1: ordet not mprolong this bri‘ef,
. the case of Bush v. Orleana Parish School Board, 191 F. Supp. 871, in whi

determination of the putticc c«:ur: uas as follows: (p 879):
"(3) Om these ﬂndings temporary mjunctions vill issue re-

_ straintng the enforcement of Act 5 of the Second Extracrdinary .
'\-.‘ —— -t

Session of the Louuunl Legulature for 1960 nnd Act 4 and SQnace

S 8 AT

Concurrent Resolution 7 of the Third lxtraordimry Session. *irt

In the oral argument cpi:os!.ng counsel relied heavily upon the case

gmct v. Dollar, 190 F. 2d 623 (Ct. of Ap., D. of C. 1951). They evi

mtlooked the fact thnt thu Judgment was vacu:ed by the Supreme Court,
6. 8. aos. 97 L. Bd. 628 (1952) . The cases uqrt remanded to the Court o
Appeals with directions to dismiss the proceedings upon the ground that

‘case was moot.

TR an g

by the Court of Appeals. The injunction involved was issued by the Distrjct
Court. Hence it would be no authority for the granting of tf:c restrs
orders by this Court, but supports m’ position that the District Court & 1
n‘otl the Court of Appeals should grant restraining orders or injunctions. | |
(2) The parties involved were the original partiu to :hc suit. No |

s

-p:tm vere brought in at the appellate level and there was no qmuon

notice or process.

_1(3)' If the partua now bafore the cout:c were the ieabon c;f the -Bos

of Trustees or the. an-ul officisls of the Univcuity, the holding might
- appuublc. The finding of the Court thag it had suthority to punish for
L mnnpc of :ho nuc:m: cout ord-r is uot appuccblc to :ln v portiu

R Y T



w g.c. 33,33, | B 255, th. followins dhttnction appurn. ?

defendant-sppellees who were not parties to or bound by either the "injugktive
order™ of this Court dated July 28th or the final injunction issued by
District Court on September 13th.

(%) l;ad this judgment not been vacated, the narrow holding that
-of Apﬁuh may punish for contempt of a judgment entered by a District C
_upon 1ts mandate would simply have been contrary to the holdings of the "

Cirvuits and the Supreme Court which we have cited.

v

EITHER THIS: COURT HAS 'ERRED IN CONVERTING THIS INTO A
CRIMINAL CONTEMPT PROCEEDING OR THE INJUNCTION AND
CONTEMPT PROCEEDINGS “ARE TERMINATED -

Analysis of fﬁe actions of the Unfted States herein shows that
one of this Court observed duri.ng the oral argument, the United States "
acted as "much more than an amicus curiae.”

The order of September 18, 1962 by this Court admitted the Un
‘§tates to appear before this coﬁrt and the District Court for the Sout
District of Mississippi, * . . . with the right to submit pleadings, ev
arguments and briefs and to initiate such further proceedings, includi
ceadings for injunctive relief and proceedings for conﬁempt of court, as
be appropriate in order to maintain and preserve the due ndninhtration
justice and the integrity of the judicial processes of the United State

This is equivalent in ‘substance to allowing an intervention a

| party because "an amicus curiae is not a party and cannot assume the

of a party, an attorney for a party, or evem a partisan, He has no con

over the litigation and no right to institute any proceedings therein;

& Ame Jur. 2d, "A-icul Curise*, Sectiom 3, p. 110.
364 U.S. 261, 5 L.ed 2d 128, 134; Minter Raven v. Gillespie, CAS, 84 .
. " Concededly, the United States has duties affecting the public

' _terest, but has its intervention converted this ‘proceeding wrongfully
£n criminal eoncmt? Ho oub-i.t th&t 1: has, _vi.th deferenec.
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® % & & & Contempts are usually divided into two
chsus; civil and criminal. As to operative facts the
‘ehuu are neither mutually exclusive nor inclusive, and
the contemptuous act may partake of the characteristics of
both eivil and criminal contempt. The violation of a
single oj:da:, mendate, dccr@e, Judgment, or procesi of e'onrt
sy be the basis for both ;i.v:l.l and aﬁMl contempt ~pro-
ceedings. - A ‘‘contempt is considered civil when the pun-
ishment is wholly remedial, serves omly the purposes of the
complainant, and is not intended as a daterrent to offenses
against the public.' The criminal contempt power, on the
other hand, is punitive in nature and used to vindicate the
mho:i_:y of the court ard to prevent like-minded .mdivid-

uvals from emulating the conduct of the contemnor, * # #%

The Court's attention is respectfully called to the following
marks of criminal contempt in the procseding at bar:

| ' i(l) In & civil contempt proceeding, the only permissible fin
= compensatory fine and "must not exceed the actual loulto the complainang
caused by *# * * yiolation of the decree * * %" Parker v, U, S,, C.A. 1,
153 P.2d 66, 71, 163 A,L.R. 379; Boylan v. Detrio, C.A. 5, 187 P.2d 375.

'g:_rhtensen Engineering Co. v. Westinghouse Air Brake Co., C.A, 2, 1905,
774, 782, *The imposition of a fine which bore no relation to the inju

‘fared # * # was unauthorized,” Bustace v. Lynch, C.A. 9, 1935, 80 7.2d,
656; especially since it was not * *# * % bﬁted upon evidance of ccupia

actual loss # *# #* Uy, S, v, United Mine Workers of America, 330 U.S, 2

91 L.Ed, 884; Boylan v. Detrio, C.A. 5, 187 P. 2d at page 379. “Unless
| based upon evidence shoving the amount of loss and expenses, the amount
L ’uecu‘n'ny be arriv‘ed by conjecture, and in this sense it vould be merely
’ -arbitrary decision.” Christensen Engiuesring Co, v, Westimsghouse ‘Air '
-G CA. 2, 135_5._'174. 762, 1n_Norstrom v, Wabl, C.A. 7, 1930, 41 F.2d




' 914, it is said, however, that even in the absence of proof, the court 8

®in :he very nature of things * & # be able to reach a fair conclusion a

tlu amount of ordinarily necessary costs and attorneys' fees to be awar

. —_— . @ A civil contempt proceeding " % & * gerves only the purp

the complainant * * #.# S Moore's Federal Prac::lce, Section 38,33, p. 2
herein the United States, as the mving "pecitioner," is certainly seek

serve its own purposes., These purposes iu-t be public purposes since the

United States sought “to represent the public interest in the administrat
of justice and the préumtion of the integrity of the processes of this]

court,' (Paragraph 36, p. 13, Petition of the United States, Amicus Cur

For an‘Injunc,ticn). It wvas given the power as an amicus curiae "to initjate

oibe i

further proceedings for injunctive relief * * % {n order to maintain and
serve the duc administration of justice and the integrity of the judicial
| - processes of the United States.” Surely, this 1s § public purpose, not a
private one, no matter vhat its h&l; and it is mctiy the same purpose
by the trial court in McNeil v. U. S., C.A. 1, 236 r.2d 149, 153, 154, 61
-28 1075: '

.L.R.

"Alglwush there does not appear to be much express
- ' _ suthority on the point, we believe that logic, and to some
extent mudenc as well, supports the proposition that civil

wmedggs may be instituted onlz by the parties
primarily in interest. -

L B N B K J

7 o *It would appear‘fron these cutho:iti‘u, and indeed
i from the vcry nntuu of the judichl ﬁmcti.on. that the trhl

.. eourt can have only a &uc as disti_ng:_;hhed from a grivatc

interest in the enforcement of its own decrees, It seams to




us, therefore, that regardless of what label may be appended

to the proceedings by the court, any action of contempt init-
fated by the court of its own motion must be regarded as

eriminal in nature for the vindication of the court's author-

ity and the punishment of the public wrong. ‘A civil contempt
pzoceeding is wholly remedial, to serve only the purposes of

the complainant, not to deter offenses against the public or
to vindicate the authority of the court." Uunited States v,

International Union, etc,, 1951, 88 U.S.App.D.C. 341, 190

'.24 865’ 873.

"We f£ind support for this position in the language of
Title 18 U.S.C. § 401:

'EEX XN

®it is clear that in a criminal contempt proceédi.ng

. both a fine and imprisonment may not be imposed for a single

act of contempt. Carter v. United States, 5 Cixr., 1943, 135

7.24 858. 1t is equally clear that both may be imposed

- where the same act constitutes civil and criminal contempt.’

80 long as civil contempts are restricted to those initi-
ated by the parties primarily in interest we see nothing
objectionable in the double sentence - one remedizl, the

other pynitive. We believe, however, that such a double

sentence is not proper where the parties primarily in inter-

est have not complained and where the trial judge, in ef-

fact, seeks to turn the remedial sentence for civil con-

. tempt into additional punishment for an offense to the pub-

 then the provisions of § 401 becoms meaningless. -

l4c interest. 1f the court may accomplish this by merely

adding the word ‘civil’ to his charge of criminal contempt

"perhaps it should be noted that the language in




Ihi.tcd States v. United Mine Workers, 1947, 330 U.S. 258,
301, 302 67 S.Ct. 677, 700, 91 L.Bd. 884, lends inferential
lupport to our positionm: )

L X R

™ie think this language implies that if the United
Sﬁtcc Ge:e denied the civil remedies enjoyed by other liti-

gants there could be no civil aspect to that case - in other

£ | words the language seems to exclude any possibility that the
court could initiate civil proceedings on its own motion.

*The judgment of the district court finding that Mac- i
Neil is in violation of Title 18 U.S.C. § 401(2) and (3) is |

affirmed and that part of the judgment gind:lng MacNeil to be
in civ:u contempt is reveragd “
: |

We concede that there is authority that the United States as a

litigant may havé sufficient interest to bring civil contempt. (See Anno- |

 tation, 61 A.L.R. 2d 1104,) Note, however, that most of the cases cited

3 _ either fall under the gensral rule requiring some real or pecuniary mtér- |

3 est (Annotation, 61 A.L.R.2d 1086), such as U,S, v. United Mine Workers, 3

4 U.S. 258, 91 L.Ed. 884, when the United States as operator of the mines wa

| 1itigating with its employees; or under some regulatory statutes, where t
regulatory body was the original complainant. '

() "Proceedings for civil contempt are between the original par 1

. 1es and are instituted and tried as a part of the main cause. But, om the

. other hapd, i’roeudingl at lav for criminal coutempt are betwekn the publ
| | and the defendant, and are mot & part of ch§ original cause.” Gompars v,

-Bucks Stove & Range Co,, 212 U,S, 418, 444.'445. 55 L.Ed, '797. 808; Parker
United States, C.A. S, 1953, 153 ¥.2d 66, 70-71. The United States was t

©d . principal moving party both here and in the District Courc. Unless this is

t, it i3 racessarily ended
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"of Jﬁns Meredith into the University of uississiggj.. In Leman v, Krentle

Armold Hinge last Company, 284 U.S. 448, 76 L.Ed. 389, 394, it is held:

% % % % If this had been a separate and independent

proceeding at law for criminal contempt, to vindicate the
-wthori.ty‘ of the court, with the public on one side and the

defendants on the other, it could not, in any uiy. have been

affected by any settlement which the parties to the equity
‘ . ease made in their private litigation. But, as we have shown,

this was a proceeding in equity for civil contempt where the
only remedial relief possible was a fine payable to the com-

plainant. The company prayed 'for such relief as the mature

of its case may require’ and when the main cause was terminated
by a settlement of all differences between the parties, the
complainant did not require and was not entitled to any com- -
pensation or relief of any other character. The present pro-
‘ceeding necessarily ended with the settlement of the main
cause of which it is a part.' See Michaelson v. United States,
E . 266 U.S. 42, 64, 65, 69 L.ed, 162, 166, 167, 35 A.L.R. 451, 45
s. Ct. 18, Oriel v. Russell, 278 U.S. 358, 363, 73 L.ed. 419,

424, 49 8. Ct. 173."

It is, therefore, respectfully submitted, with deferenée, that e

shis Court has erred in allowing the United States to counvert this into a
punitive criminal contempt proceedings (without the procedural due process
réquisite therefor); or the injunctions herein and the contempt proceeding
based thereon were ended by the settlement of the main cass, In either

- with deferencs, this Court has excesded its jurisdiction in .~ enforcing i
© gestraining order and adjudicating the Governor and the Lieutenant Govern

LA .

of Mississippi to be in contempt.




Y.

© C.he 3 229 F.2d 5. Compare Stone v, Interstate Ratural Gal Co., 5 C.A.,

~ taken and done undcr and pursuant to the provisions and muirmnu of

g tlu lavws are taithfuuy executed.

"t*ufth. Suprm court tccognfud the dcsiubiuty for all actions co ba prou

v.

THE SOVEREIGN STATE OF MISSISSIPPI IS THE ONLY REAL PARTY
IN INTEREST IN THE NEW PROCEEDINGS ORIGINALLY COMMENCED
IM THIS COURT AND ENGRAFTED UPON CAUSE NO. 19,475.

The entire basis for the assertion of the United States as amicug

scuriae of a right to £ile and institute pleadings and proceedings is alle

~-by the amicus to grow out of the acts, actions and activities of the of!:lc

als through whom the State of Mississippi acted. All acts, actions and

activities of said officials which are alleged to give rise to any right t

proceed in this matter have been exclusively done and taken for and on

of and in the name of the sovereign State of xhaigsippi alone and not pur

‘suant to or in furtherance of any individual or personal 1u.tere|t of any

such actor or participant.

of Institutions of Iugher Learning is a separate corporate entity or so
mere arm of the State as to constitute suit against the Board oue igains:
State, within the prohibition of the Eleventh Amendment of the United Sta

Constitution. Louisiana Land and Exploration C ny v. State mmral B

103 F.2d 544, afﬁmed 308 U.S. 530.
The acts and things done and performed by the Gmrm have bee

State Constitution and Statutes.

Section 116 of Article 5 of the Mississippi gonnt:ltt;t;on prov

chief exacutive power of this States shall be ﬁlted in the govermor.

tcel:iou 119 of :ho same Article provides that the governor shal

cc-nndct in chief of the army aud navy of the state and the militia,
21__ whon they shall be cslled fato the service of the United States,

~ Section 123 of the same Articls provides ‘the:governor shall see

e .

-

Rule’ 17(!) of the m_mmuumxnsasm dmutratu
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this Court are in Rule 10 of this Court, 28 U.S c.A., United States C

74, 75 and 76. LR.C.P. No. 65 a8 to Injunctions vas ot adopted. We

in :ln name of the real party in interest.

parties plaintiff, # % % the concept has been refemd in connection wit
parties defendant.” 3 Moore's Federal Practice, Seetion 17.07, p. 1331.
In rmen's Mutual Casualty Co. v. Elbert, 348 u.S. 48, 99
59, 63, as to a liabilicy insuror it 1is said: "leti.tvionet is therefore
merely a nominal defen&nt but is tbe real party ia interest here.”
| See also International Bro.bzrhood of Teamsters, etc. v. Keystds
mj.w C.A. 10, 123 F.2d 326, Syllabus 3.
,> fechnically, the Federal Rules of Civil Procedure govcrn the pj¢
csdure in the district courts of the United Scates (m,g_.x 1) and,
ntcd in l,_g_,_._r.jl(a), pnragraph 2:

“In the tollwing proceedings appe2ls are governed by
these rules, but they are mnot applicable o:hcrwm than on
appeal except to the extent that the practice in such 3x:oceed
ings is not set forth in s;atntoi of the United s:atcs' and
bas beretofore conformed to the practice in actions at law or
suits in equity: admission to citizenship, habais corpus, quo

nmnto, and forfeiture of propercy for violation of a stat~

ute of the United States.* * #* " ‘

‘ The appellant is aéparently now in doubt as to the applicabil ‘
those rules; he formerly moved "pursuint to Rule 21 of the redetgl: Rule
ci.vil Procedure” to add Covernor Ross R. Barmett as & party. |
It is submitted that this very doubt as to the applicable rul ?

used points up the originmality of the jurisdiction being exercised in %
Court. The rules of this Court are all aimed at appelhu proceedings.

cppuu in civil actions, the only Federal Rules of Civil Procedure ad

Appeals Rules, adopting Federal Rules of Civil Procedure Nos. 46, 30,
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particular attenticn to the absence BHf any rule in this Court for the fi

of -complaints and pet:l.tions‘and for responsive pleadings thcireto, and fof

injuncti.ve telief. Your Rule 21 applies to "Motions™ only. Although yo

Rule 9 provides for process, you have no mle for making new parties, ng

any for amending pleadings to do so (such as E.R.C.P, 15).
. It is respectfully submitted that in this case the real party

" {nterest is the State of Mississippi. The United Sutu recognized th

making the State of Mississippi the first pamed party to its alleged =

suit in this Court.

CONCLUSION

For the reasons set forth both in this Brief and in its Motiog

to Dissolve Temporary Restraining Order and Stay or Dismiss Contempt Prg

ceedings, the State of Mississippi respectfully moves that said motions k

- gustained.

EESPECTFULLY SUBMITIED,

- Thomas H. Watkins
Suite 800, Plaza Building
Jackson, Mississippi

John C. Satterfield
340 First National Bank Buildin

Jackson, Mississippi

Charles Clark
Post Office Box 1046
Jackson, Mississippi

Carner W. Green, Sr.
800 Electric Building
" Jackson, Mississippi
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Dated this Sth day of October, 1962.
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