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IN THE UNITED STATSS DISTRICT CSURT FOR
SOUTLEEN DISTEICT OF MICSIS3IFPL
'SCUTEZEN DIVISION
CYRIL T. PANZCA, JR. PLAIHTLIFF
Vs. CIVIL ACTICH RO. 2604
UNITED STATES OF AMERICA, ET AL o i nmmmrs

INTEREOGATORIES TO THE UNITED STATES

_ COMES NOW, the Plaintiff, CYRIL T. FANECA, JR., m flles

this his Intetrogatoxies to be answered by the Defendant » THE
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official, Mr. Carl E&rdley, Civil Divieion. Justice B@mment,
Washington 25, D. C., pursuant to tha provisions of Rule 33 FRCP,
snd propounds herewith the following interrogatories to the sald
Mr. Carl Eadley, on behzlf of the Pefendent, BJITED STATES OF
EETZRICA:

" INFERROGATORY KO. 1

' “'State the nemes, sddresses, end official positicns of all

Federal employeces end perscancl, with the exception of wizders of

the United Stotes Ammy end liigsissippl Maticnal Guard, who were en
or about the cm&a ‘of the Unimsit:y of Iﬁnsiasigzpi. at O:zford,
Miwﬁwi, froa-Bopaubos 39. 1962 ema o2l m&m CetalsT
s, 1962.

State the nouzse, e@éﬁama. end official positieng e¢f ell
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federal employees and psrgomnel, with the exception of the rozders
of the United Stazes Arzmy and the Mississippl National Cuard, who

iy s AR
N A S AP AT

wte cn the Poxth and West cide of the Lycexnm Building, cazpus of

;' : ths Univereity of Mississippl, Gzford, Misasiseippi, froa three r
“‘ o'clock p.m. Sopfember 30, 1962 thvough end including one o'clock
; a.m. Oceober 1, 1962.
3 INTIREOGATORY ED, 3
:g: . State vhether or not the Defendant, THE UAITED STATIS OF
AMERICA, has, in its possession, pletures, photogzephs, pictorial
information, or other information, whether written 6: in pictorial ;
form, setting forth and giving the physical pictﬁze, ‘description, 1
height, weight, age, of all of the Fedelx“al employees and pei'aonnel, :
with the exception of the members of the United States Axmy. and
the Mssissippi. Hati.o.xal Guax:d who were on or sbout the ‘cempus | é

of t:he »University ofﬁlﬁnsienippi,, a: Oxford Missisaippi, ftom

s T e

SR R

September 30, 1962 throu,h and 1nc1udi.ng Occobér 5, 1965“.'

Respectfully submitted,

CARTER AND MITCHELL-Z
S <

BY T st .

ATTORNEY'S CERT1/ICATE

\1, E32AUD L, CATES, one of the attorneys of record for the

Plaintiff, CYRIL T. FANECA, JR., do hereby certify that I have this
day caused to be served upon the Defeadant, THE \RITZD STATES OF
AXZRICA, two trus copies of the ier’egoing Interrogatorics to the

Defondant, TER UNITED STATES OF ASZRICA, by ceusing same to be

e s & Gy S e e
TR PR TR TE RO NS e R WA Lo o L B SR S R SRR Lo B
o g,

L’-lr- “yeor



Miseliosippl.

B S &;‘.-'v:"“c;,;:_‘. RS e E e i
RN e Gl TREIRAGS A, (TN el R
T e N R e

A L
"f-"?‘ en kS

’y

Edwerd L. Cates
Carter and Hitchell
Attornoys et Lew
Mezzenine Sulte
Plaza EBullding

Post Office Box 1582
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- Jackson, Miselssippli

Ca)

served by Unfited Smten nail. postege ﬁr@patd. Sy wailing seme to
the Emiera’ale Eobert Houbsrg, Unitsd 5Cates ACLLOrney, Jackson,

Done tils the o2 Z day of April, 1963.

fa.. tha ,laintii'f. Cyril T.
Yangca, Jr.
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- Mememgm_rermmwmmaum@%.
Kotrosbech end MeShoms, to vecnie exf fa the eitommtive for ciloy rolie?
&2d ths Court having beax the ergsents of councol for plalntiff cof emmael

extor of Bovaber 17, 1 mﬁaawwmamtmawm |
. MoSm00 ot ths E318 tey of Eovocber, 1562 et Ocfond, Missisaippl, €howid be
suspaniad effestively vith the right reservod by the Court to fix @ Cubooguomt
dste for the tehing of sxod cral dopssiticns if, after tho pespounding ef
interrogatorice by plaintify, it zponrs te the Court ot sesh tiss that 1t

Wﬁt

» €% Gufowd, Kisolosiyst, 4F
;tnmemmmwwa;ammwm 1"
S37ore raucenchbly meszssicy to rojiire the taing ef eomd Copuitisas.

.(3) If omml Espositions ere 1sbor susmdivod, thd Coust wild
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CYRIL T. PANECA, JR! RN

ve. e Civil Action Ko.. 2604
URITED STATES CF AUTIRICA, R -

NICROLAS KATZENBACH, TJAXES N .
P. MCSHANE, JOMN DOE, RICHARD ROE : -

- .
. S,

Libtary, Sth Floo: .
.- U, 8. Post Office and -
, ‘Federal Building e
R § ";,JAckson, Misgigsippi = - e
: ~ 7. wédnesday, Noverdber.2l, 1962
.Beginniag at 8: 30 a'a._ St

o
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- .
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, oY
. . -

- HONORABLE WILLIAM HAROLD COX - -
United States District COurt: Judge

-
- .

APPEARASCES: B S NI e

HONORABLE EDWIN.L.. nm, JR., Meistaﬁ: Unlted Btateo'
District Attormgy, Jackseon, Mlosissippd, end -

_ HONORABLE CAZL EADDLEY, Director of. Litigationm, Civﬂ

- . Division, United States Lepartwmont of Justice,
Washingten, D. C., both aypaaring foz dafendaato.

_ HOXOQABLE E&;&Eb L. CATES, ‘Aceoraey az m. Jackaoa, B
Dﬁissleoiwi. zagsga@arias icr tha plaimiier o
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BY THE COURT: T, |
' 1 ftankly don;t see the‘occasloh fbr ailf

of the haste, and I don't at this mmmant knaw
of nny peculinr advantage that there would be'
'.-;to the plaintiff in taking nn oral dapoaition
that would be lost in. taking 8 deposition by
written intetrogatories of theae gentlemen

re

right at the mcment.

It looks to me 1like what you are trying to

) find out is informétion, and the ansvers ate

i

!bu'will ptobably get more 1nformation by, BN R

St et rere

Ao ams o

R

e gmobably goins to havé to be etudied answera.”m”'"””'}““m'

R R

a dzggsingt1nterrogatorielﬁtoethemato«be

i B e e T ey

"”'»1nsweted in. Hhshington than if you called them

to come to Oxford without the assistance of 4

‘ subpbena duces tecum and give testimony, and
since’ the proceas hasn t been even yet ccmpleted

~on theee individual defendhnts 1 hesitate to
preas any ktnd of unusunl ordan against tham
which was entered sort of 2s en emetgency under
. mieconception on everybody 8. part of what the
factual situction was at the time at s eﬁme
when process hndn t even been attempted on them.

It hedn't been ettempted until even after tbe

—
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13

14

"~~~ oral argument as late as yesterdoy aftotnoon..
1 certainly think;you ere entttled to all

.of the 1n£ormation you weat, end 1 thina tho
proper order would be to not vacate that order
but I will ouepe1d the effectiveneaa of the:
order and will reserve the tiﬁht to fix a
,euboequent date for the ta&iag of the depoeitiond
_on oral examinotion in Oxford Hiasissippi et .
& later time, 1f and when 1t is made later to
.appear that thete.is.ecme neceeeity‘fOt ic
lftef yoo have propoundeo 1nteirogetoriee-to
these defendant; and anybody else in the‘Depett—

‘ment of Justice trying to'diséoVet'whomtheée

" parties Ate, and they will be expected to give

e e e s

P

18
1¢
17
18
19

.20

B o® 8 o8

'you £u11 and complete answers,‘anq if you are
not satisfied with the answers and can show me
that you are reaeonable in your dissatisfnction
I will not hesitate to require them to sppear
.at Oxford, Misaissippi and to glve you oral
depositions on that or any other subject that
‘you may wish end give them protection against
criminal and civil process at the tima

BY MR. EARDLEY: A
. Does Your‘gonor-weot pe‘to’ptepere the

order? -
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3 .
i - .. b
d, 1| BY THE COURT: o |
-2 Well, you mlght prepate it 1n cotsjuncti.on
1 73 with each other.
; 4 1 am simply suspending the effectivcﬁcse'
5 of this order. 1 decline to '.{,ac:ate' the order, \
6 I.am s'impl‘y suspending .it.' ‘
1| BY MR, wOLES: . . . ¢ -
J s | . “If Your écmor plea-se Hr ia'r:dley'is‘ figuring
) ’ on catching a plane out of here at ten- thirty -
i» 10 and 1f {t's all tightwith the Court I will preparq |
: u the order. ;
—4 1 e -~ A1l right, that's all right, 1€ you. and l
3 i B U1 S METCates” agf”ee_bn’““it““that N “all” righc. = : "“
. 15| BY MR. EARDLEY: o
16 Thank you very much, Your '.Hohbr. '
3 o " REPORTER'S CERTIFICATE
i 19| STATE OF MISSISSIPPI . |
; 30| COUNTY OF HINDS | o
4 31 I, Elizabeth S. Evans, offici.al court reporter, ' ’
23| certify that the’ foregoing four pages, including thia page,
93| contain an accurate complete and true. transcript of the : !
24 proceedings set forth on the title page hereof ‘as taken down
” ~ and later tranacripe'd by e tq the best cf wy skill end cbility.
e e S poveer 21, 1562]
A
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Momoranda in euprort of the Motions to Dis=iss bave previously
oen filod vith the Court. Tais 2
pent to the pacvicus moworan mmﬂmmmam
mam,mamnm,mwmmmm

prearendm 19 intenled es e tovpple-

A. memmezammmﬁmmuawu

suzd for the claiws coserted in Cowmrts 1

ed A,

1. As poisted out to the Court on Jeruasy 18, clatms

- egalust the Uaited Gictes cre emsertsd in culy Cowuts 1 &

A of the capleint o in esch Commt, the JusisMoticn of
the Court 1 ersortedly besed uywa £3 ¥.8.0. 1355(b) -- the
Poloral Tort (clos Asd. IRy virime ef £ U.0.C. 13%5(b) the
Tuited Gtotes by comsamteod to b cusd for, exd tho Gistsict
esarts Bore Surictictien over, clolas for wiogy dsmoges “Sor
inguyy er losa of gropesty, ¢ peremaal iafwy or Gsoth”
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conced Ty the nogligant ex wrorgful ect of cxplayess
of e Thited Giates esting vitiin the scope of thelr
w £3 B.8.8. 1%@) In pedther C=0 1 o

Fotheov, in both Comxte plaintifr eoclis money Cuzezss
for the cllaged Cuprivetion of pleAmiiff's coustitutional
righte (Swxslaint, Parogrighs IR, X (foant 1)) Povessest
B2 (Souxs 2)). A cloim of this cort mmn;jm
ensressed by the Jovisiicticasl grat fowmd in €3
¥.8.0. 1356(b). Asscriingly, the exmmlcint, o3 to the

~'MM-W,MMB‘%M&&MWM&

reltef cen bo grasted or over widch this Court has Jurise
diction. For this very basie resson the ctapletnt ehould
be diemizsed €3 to the United States.

{
i‘,‘

: !sm !vm&irfthc%o@plmﬁooul&%e%m L4 utstins*w
¥y cldn tor Ehich the United Btates hes consented to be

susd, the suit 18 borred by reescn of the esscult end.
battery exception to the Tort Claims Act found in 28
¥.5.C. 8550(h). By its temms £ U.8.C. 2660 preclules
suit since the Jurisdictional provisicns in 28 U.8.C.
13%6(b) "shmll mot epply” to (£530(h)). Ay claia
exioing cut of essmilt, bettery #%2," Flalntiff's
cledn based wpon the elleged dsprivation of constitu-
tional rights clesxly grises oub of the cssslt end
mmmmammwmsotwr
30, 1953. Tms, the ccxplaint giverts to the alleged
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“ehargs [y Govermmont officicle] toward the plaintiff,
e eftey hoving bown pleadsd with ead begzed by the
Flodntiff not to & co; €24 wongiully end negligeatly
fire ot or upon the Flaintiff certzin tear gos or other
type of gas projestile.” Cozplaint, Peragresh VIIX
(Cowmt 1); see aleo Parcgrush XXX (Cowt b). Those

alleged ests, of cowrse, describe en esemult end battery.
And in both Coundts 1 exd 4 of the Coupmleint it 18 alleged
thgt "the direct gpd proximate eemme of the Dofend-mts!-

- eots [described in paregraph VIII] were to injure end
W Flaintiff, by denying the Plaintiff's constitu-
tionel right [s]". Compleint, Paragrmph IX (Count 1);

ths Cozplaint discloses beyond the point of contrzzﬂiction
, thnttbe clai.m asainstthemitedstatea arise out of

1346(b). For this g3ditional resson the Complaint, as to

the Gaited Btgtes, should be dicmipged.

B. The Kigsissippl Eon-Resident Bervice Btatute
(:Mesiosippl Code, 1942, §1437) hes no eypli-
cgtion t0 this csse gnd 1s en ineffective baois
for esserting persongl Jurisdicticn over the )
indtvidusl defenlants. '

To the memprentum previcusly culmitted in support of the Kotion
MWWM@%WMﬂM@fm,th
#BMM%NWM‘VDWMW@&

e %. v. Dotbockidd, 01 P. £ £33.

" the aurm.touonor thle Court ea conf forred b hur eBu's c." s e (o

o o i el =
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fhis decisicn makee it plein that $1437 of the Mississizpl Code,

1942, cammot be read or czplied literally end that eingle ects
performad by & pon-resident in the Etate of Kissisoizpd are em
inmufficient besis for & fedsrel court o cognire exd assert
persongl Juricdicticn over e non-resident defendant. Tois decision |
By the Pifth Circuit, we point out, was bassd upcon the Court's
eonstruction of MKississippl lev a8 set out bty the Ilisaissippt

Supreme Court in the cose of Drvis-tond Tembex Go. v. Intnem,

210 Miss. 853, 50 Bo. 21 615. Consistent with the rationzle of

the Davin-Yeod cese end the flicsizsicrad Hsod ecase, supie, wo cubmit

that §1%37 of the Missiesippt Cods has no proper eyplicaticn to

the detend&ts‘ Eatzenbach end JcShene. Particular‘ly‘ ehould this

be #0 vhen regard is hed for the purpose for which they wers present
in the Btate on September 30 end the czpacity in vwhich they acted

on that date. A single venture into the Btate a3 fedsral officers

or sexvices, within the meaning of §1k37. The service of process
eftected under §143T howld, sccordingly, be quashed and the complaint
dismigeed g8 to. the individual defendants.
C. Deferdguts on September 30 were at all timec

soting vitiiin the soope or their officiel re;

spousibilitiea and ere immme from personal

1iabdlity for ects perfuormed in diecharge of

their oflficisl éuties.

Uowimh%dﬂththcﬁmﬂﬁh‘affidmitoftbcgafm@t ,

Katzenbach in vhich bhe states!

mmmdwmmdrmmw,
W@mw&ma[wmw@l
in Qiocharge of officlal gove:

m@l o8,
\

- -
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ing Wis ewoen Gtatensat, A%s Gourt, on Jumery 15,
irdicated a ralustonce to ecospt this otabecment erd aprosssl the
Belicz? tvd o dotemdnaiion of ths conpe.of the ragpoasibility of
officisls nemed in (ke comploint passanted o fest
issus voyon thich evidsnes might bs nsceezaxy.

¥e couznot esros that there 18 a poine dagsue @3 to whethor

" the defenfents were ecting vithin the acerpe-of thelir official
responaibdlities or that evidence beyond the gvorn etabamant now
before the Court 1o needad to recolve the issue. In this commeotion,
we note thet in Count 1 of the Cazpleint (Peragreph VI) pleintiff
himgelf states that ell Cefendants (fmown end unknown) were "ecting
in the scope of their ezployment.” In neither Count 2 or Count 3

1s there gn allegatien that either Katzenbach or MHcShane ected
outgide the scope of tholr employment on September 30. Count & of
the Cozplaint does not involve Eatzenbech or McShane et a1l dut

4~to-state s’ claimonly- egainst-the United-Btates. and.the . .o

h Y

unknown &efendents, Doe mnd Doe.
) In Coumt 2, thers is en ellegation that defendants Katzenbach

end ¥cThane “wnlewfully end without enthority” ceme into the City

of Gxford end upon the cenpus of the University of Miseiseippl # # an
(Peregresh XETI). Tals i3 e ccaclusory ellegation, of coursej in
mm,mmnpmwormmmxsmuweuw
end wpon the czzyus caused no hama to the plaintiff end there is
not, for obvious Treascas, ey ellegaticn to that effect.

In Covnt 3, there is en oxpresa cllegation that government
efficiclo "éid excesd the ooope of thelr eployment” (Poregrvph
IVII). Txis cllegziion pointedly pertains caly to the unimown -
&sfeniunts - Dos czd Boe -~ snll not to dofendsnta Katzenbach end

Esthene.

N\




In s, ve do not balisve tigt, viewing the euiplatnt iy its
' moxeily be cadd to
Taise en legus, faot or othemdse, 63 10 Wslher Disesboch end
RsErame exwoocdsd the 8oope of thodr o2flcle) rerpsusitilitdcs o
Beptazder 30. The ctyplelint €oes, of conueze, mmmm

petengy of the inddviiun) defomlants to ecrry cut thedr ra-

sponsibilities; 16 ¢leo my be cald to guestion the Julpment cxd
aiscretion they exorycised ¢s well e the pesessity for the ectien
they tock or camunled. The cgalieabdlity of the doctrine of
ebsolute privilege (us most recontly defincd end eoplisd ty the
Sugreze Court in Ioor v. Padten, 360 U.8. 56b), &oss not, nowever,
twn upon the corpetency of the federel officlal or uson & Guali-

-

tative gzpraical of the Julgmemt the officicl hos exercised; rather,

* the determinative icgue ie vhether, emiﬂarlng the affice of the

mm}mmtormﬁmamabumummm

,of the muvmw.'a _omcm. responsibiutiea orthe diacratim — |

i Xl ki

S uith vhich the inMvidual s clothed By resson of his offics: Bee; =

Parr v. Matteo, 360 U.8. at 573 - 574. .ma&,qwthese stendsrds,
then.cm,vaeummbemmthatthasct‘orm&plaintm
comzlelns ell were perforued by the individuel defendents in dis-
charge of thelr gssigaed duty to eee that the lavful infunctive
orders of thir Cowrt end of the Coust of Aypesls were carried out.
The effective &lscharse of their responsibilities necescarily called
for ths exoreios of Julcment gnd discretion; vhile plaintiff mey
memmmmawmm,
the privilegs wich the dofonlsnts inveke, & the Gigrems Court
Bea esid, ezolies “with cpwl foros to Gisereticnary ects S0
ereticuxy enthority.” Ww.ﬂ.&m-
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of ths Costrine of eiscithe pwivilegs Wxich 18 bsticend ca the

wmmmmmmaﬁww@xwwmtw
278 Cuits fn vecpest ef e3to éone in tho esuwwme of those

ntics -~ Euits which would comsume t9me €23 energles vildd widd
othervios be Sovotsd to govermmamial coovies exdl the thwoct ef
valch elelst coprecichly 4nhibat the fossless, vigoroms &ad
efoeotive cimindsirtion of peilcies of goverzment.” 350 UB. st
arma, 177 ¥. £4 579, 521.
m,rmsmﬂmmummafmmm

ST1; oee elso, Corodima v.

grvelved vilch EAght ctand in the wy of resolving this lewult

{ statessnt of tr. Estscrbach 18 before the Court ettesting to the

1 foot ths €Ll eotions coxplainsd of vere porommsd in &locharge of

ff: 1 , . officigl swemtal recpoosibilitics. Plointiff, ve venture to ]
wmmmtorwmwmdﬁmmd

i | atzply be camilotive to tha sistcaeat now before the Court.

1

: For the foregoing ressons, &3 voll en for the regsons hereto-

fore eivenced, the Ioticns to Diszisa should bo grusted.

. Eaited Gistes Attorney

- [
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SCUT0IN CIITICY OF £23505PN
- SOUTHITN CRREON

couar

CVERL V. PANICA, S,

b CIVIL ACTION NO. £04

S35 P, MoEHAE |

Joxn ooy,
EICHARD ROZ -

W e e S P P W P P P P P

ash end Jemes P. MeShane, prrvesad to
Ml%d%%%@émm rcw?eé&ymmcm
o fsilows
¢ hm%mw'm&mmd iciate hereln




‘ ©a Hsbar Ladings, Soombwy ef e, Huto of
' Minielizrd, @ recfled In (e coin of nvize

kezola Us 63t cWaciive soveios eo 1o¥d defendmi
For tho romson €ed Rober Lednes, Scoredesy of
Stato, &s ot e of tha 213 éﬁwzﬁ‘mﬁ
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‘the Court's rulina oa
Fovember 21, 1962, to come on for heavring ez oodm &8 practicable.,
Respoctiully subnitted,

CERIL T. FAHRCA,R. .
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BILGEY DIVESITH

CYRIL T. FAZECA, &2.

va.

THITED STATELS OF AMURICA, LT AL

CoUn®'s DULIEG OF DOVI IR 21, 1602

Coues now, the Plaintiff, Cyril T. Faneca, Jr., and
respasctiully woves the Jourt to grant reargumeat upas the
Court's rulicg of Hovombex 21, 1962, upen the Dofondaais,

Zatzeabach sand lcShane's wotioa to recsasiver this Couri's

- previcus crées oa Esvesber 17, 1952 and for cause respectfully
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(1) Thot there are factual changos vhich vers sot
preseat when the Court made ite rulirg oa Novembar 31, 1982,
in that the loefcudants, Eotzonbach pad Hedbane contonded that
to reguire their bsing prosent in Oxford, Eizsiaaippi, would
precent hazdship and inconvenicncs, vhen in fact, the Dofcmdnst
EcEhoze ves in Oxford st his ovn picasure, &t the aewmsat that
Bio moticn v2s boing argued by counssl ian Jackzea. Tant,
therefore, thore 13 m.wﬂ.t t.a Dofendants Eatzenback sad
Mcihano's comnteoatica tiat thore vould be ooy xneaayaagea@s by
requirisg their bsing preceat ia Oxferd for bs purpose of .
taking thoir dopoaiticn.

(2) Tt this Court meed emtor mo protectica e5vew,
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apd/or border patrolzea wvio injured ym Flaiatifl, for tho

suterod oa bohalf of the Defemdant Moshane, sa erder grentimg
’f OMtothex‘wﬁ&mmm-.
;%; ewrest in Gxford, Missiesipyl, fully dsconstersting that all
- '1 of the murmal procasses of the judiciary in the Stute of i
5 Misescsipss will afford the Defcadonts, Eatecabach and EoSine, L
;,'; nt_ tko takmg :3% tﬁwir Copooiticne in OQxfexd, full, couplete, \
oad adeguate relief, ' ;
Y, (3) That thore has beon propoy and coumplelo RO |
resident service of proceas upoa the Dafendnnts, Katzesbnch .
and Ncshane, oo provilded by Secticns 1437 and 1438 of the
Missisaippi Cede, 1942, as Recoupiled and Annotated, but that
2ull and cxapiete Juriediction and venue by this c@urt is pot
nocoesary ‘in order to peruit theo takinz of their depgaitica,
(4 Moore's Federal Practice and Procedure, Par. 26.19, Page :
1075), and to deny tha t.,king of tne dapesitions ‘on any issue ﬂ
_until the Jurisdictim of the Court vas detemiaed, iz s ¢ o J Zfl‘
7 “umsound”, (4 Moore's Fedoral Dractics snd Fresedure, Cf., [
S, Urqubart v. smoricac-laTresce Fomaite Corjoration, 144 F.2d 542,
i and Silk v. 8ieling, 7 FRD 576.)
% (4) That to cause tho #laintiff, Cyril T. Faneca,
: 3r., to elicit the necossary inforuation snd ovidence by way
& of iuterrogatories instead of the taking of oral depositicns
: at Oxford, Mimsissippl, in order to deteimine the Jurisdiction ;
of this Court end to pwopsrly frawe the Plaintiff's issuos, f
5 would be completely imndoguate and burdemsoas, im that the i’ |
:;5 Plaintiff coculd not ssceriaism by interrogatories tho bresdtih E’
ﬁ“ and pature of the Defsadtats, Katzeabsch and Koiiene's




purpose of establishing jurisdiction, and for the purpose of
deternining the megligonce of these Defendants, sad the ume
koown Dofemdonta, &nd for the purpsse of clarifying end presaTly
eatsbliching the issuss of this onuso.

VHEREGF, PREMIOES CONSIDERED, your Plrintiff, Cyril
T. Fansca, Jr., dses respectfully pray that this Court will
set t&;s cauge down for Pesrpument £s to tho rulisyg ma2dse by
this Couzrt ca Eovenber 21, 1063, ound dops further recpoctfully
pray that this Osurt wiil cater an order roguiring tho gppoare
ance of the Dofendanis, HKatzexbach en.d McShane at Oxiowrd,
Eississippl, on Novenber 29 and 30, 1962, for the Purpone of
Plaiantiff toking their deposziticns by orxrzl exsumipnations,

Regpectfully submitted.

CYXR1L T. FAHECA JB.,-
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ATTORHEY'S CERTIYICATE
1, Edward L. Cataes, one of tho attorneys of recerd for

the Piaintiff, do hereby caxrtify that I have caused to bo gorvod

“upon tho Dofendant, United States of Awerica, tvo (2) true copies

‘ ox j;§/moti@n by percomally serving upoa
J [ Xy

United States Attormey for the Southora District of Micoissipp:,
at Jacksoa, Missicoippl, said copies, and upoa the Defeadonta,
Eateenbach and BoShane, & true copy by like caxvice.

DOEE this the Z3rd day of 8@vemb@3.,19621’
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IN TES CORITED STATES PISTRICT CCURT POR THa

SCUTERRR DISTAICT OF HIBBISSIFPRI

CYRIL T. PARLCA, JR.,
Pledntiff,

Q. 2604

DHITED STATES OF ANBRICA,
BT AL.,

Pefendants,

)
)
)
)
)

)
)
)
)
)
)
)

2

ORDER

On Hovenber 10, 1062 this ceusa caeme on fer a
hearing on defeaudant’s motiens to guesh sudpeecnes duces
tecua and to rescind thig Court’s erder sutberisiag the
plaintiff te take the dopositiens eof Nichelas Zatrenbach
sad James KcShone er in ths altersative to chenge the
plece for taking the cepositica te ¥eshingtea, D. C.;

IT i5 ORPBRED that the €efendant®s motion te
quash the~6n&poondﬂda¢c; tecus bo end is hereby coatinmed
for fusther heering, pcadt#g wildich »9 respoanse to puch
sEbpoenss Gucos tecua necd bo made,




IT 13 PURTIER CADARE® that édafendant®s cotion
te goscing this Cemst®o crdcer sutbosisleg the teling
of the Cdepositicnas of Micholes Estsendoek and

Janos Nclheoe er iu the eltogeative o6t the plese of

‘takiag cuch depasitioae at kashicgtes P, C. be gad

tks sane Lo Bocaeby evacruled,

IT 18 ogsaaan that ths mnotice of tokiag the
‘cpoaitléaa el Nichains ipiranbash end Jemes KcecShane
is heredy sodified to provide that the plasce of tbe
toring of such depositions sdall be Oxferd, Nississippl
and that the time shall Le sgreed wpon Qutually by the
plaiatiff and édefeadont.

IT 1S ORDSNED that the cests of the tekiang of guch

e

degoaitiens shall be berce by the plaintiff,
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- Hnited States Bisiruel ount

FOR THE

Sonthern Tist . Miza,

e

. . ©wiL ACTION FILE NO. oo '
CYRIL T. FANECA, JR. :

vs. No. 2604
VNITED BTATZ3, ot al
. To
sichoins Eatzeaocach

Justice sopart.ent
washipgton, D. C.

YOU ARE HEREBY COMMANDED to appear in the United States District Court for the

gontharn District of Mississippi
at the Fedoral Building in the city of Jackseon, ¥iecsiopaippl on
the ¥th day of November 19 62 at 2:00 o'clock P.uto

testify on behalf of the Plaintiff as an adveras witnosos
in the abuve entitied action and bring with you V

1. Any and all documents and lists showing naues and addresses of
any and all U. S. Marshals, any and all Doputy U. 3. ¥arschals, any
~ and all U. B. Border Patroluen, and any and all othor United Statcs
emp loyoe + 801, eaployed and/or agents upon the Campus of the

“’;_*_;ﬁ*un;;g;gxx}wuxﬁigggxnaxypt. 3116#¢, Mississlppi; ehich -yuu have .8

jmtwmsem:m;a

Jour [Weases.o8, ceusod to bw aade; [ro¢
(over)
November 2, 19 63

" attormey for  Plaintiff Clevk

BY.. . . e i e e e e w
P?uf?: 2005, Jackson, Miss. ‘ Y Dopity Gierk.

RETURN ON SERVICE.

“Recered this subpoena at on

and on at
served it on the within pamed
by delivering a copy to b and tendering to h the fee fur one day's attendance and the mileage

allowed by law.’

ited e e eie am. aessiimeses-.esmsssssessessaiimpmessesseiesssirosscieccsssy

I £ 3 O ——
le ™ @ -‘l’,,..

liavel . ... 8§
Services ... ..o

Total R |

Subscr-ibed and sworn to before me, 2 this

day of . 19

e e g




2. Any sad all statesonts made by yeu ocomoerning any of the activities -
of the Uznited Btates nnd/or any ectivitico of your cn tho Cazpus of
thk? Univerelity of Kicsissippi, Ozfoxd, uieniasippi, cn the dates of
30 Boptembor 1963 to daate.

3. Any and all ordezs, instructions, or other imstructive documents
by your superiore and/cr others directing you and othors to go upea
tho Canpus of tke University of Missicaippd, Cxicrd, Dizsiczippi.

4, Any and ail decuxonts, dableratxoas. p:ealsmatxaaa, esd&xa,
deocrocz, or other imstrunonte dzelerd e e g M '
of Emorgency, or othor state o2 emergency in Cxfepd, Ricsioo
and/or upon the Campus of the University of Misamigelppdy;. CuSis
Misgiosippl.

$. Any and all documonts, statemsnts or othsr written evideace by
any U. 8. Marshal, Doputy U. 8. Marghel, U, 8. Bordor Patrolman,
and/or othor sgent, c¢aployoa of tho United Btatos which you have or
caused to ba made coacerning the damage to the Plaintiff, Cyril T.

Taneca, Jr. on 30 Beptembsr 1963.
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 FORE THE
Southern Tigt . Miug, '

. CiviL Acnom FiLE NoO. ....... coeens
CIRIL T. YANECA, JB.
ve. _ No. . 2836

OUITED SPATTS, et al

To
© Pacholas Eatoesboch
Fustioco Boparisost
gashiegton, D. C.

YOU ARE HEREBY COMMANDED to appear in the United States Disgrict Court for the

Southaern District cf Micsiealipsa
at tko Fedoral Building in the city of <ackoen, Mizziseippi on
the ¥Yth day of  Noveabor 1983 at 2:00 oclock P. M. to

testify on behulf of the Plaintiff as aa asverse vitness
in the above entitled action and bring with you

1. Any ond all documonts hnd lisis siucw¥ing namcn und &ddrossss of
any and 211 U. 8. Marshals, any and all Doputy U. 8. Eozchkale, eany
and ali U. 8. Boarder Patrolmen, acd azxy and all othar Emritod States
enployess uded, employod aund/or ageuts upon tbe Campus ef the
Univeraity of HMissisaippi, Qaford, Urssisnipgpl; whach you bave im

- —"0! (3 poanoss’s (T e VL VCOV*' e -aads;—tron- - Sep tosber 199d to-date

Rovembe 2, 9 62

Bdwaxrd L. Cates

“ atiormoy for Plaimtifi IR P
P.Q.Box 2095, Jackson, Xiss. BY . oaim o i e e
Address ' ' Deputy Clork.
RETURN Gi{ SERVICE
Received this subpoena at on
and on at

served it ou the within named )
by delivering a copy to b and tendering ‘o h the fee fur one aay's attendance and the mileage
allowed by law!’

D £ B - BY o e e
Sert v [ XE - ) .
Truvel . . ....8
Services ... ...

- e e

Tetal e 8

Qubacribed and sworn to before me, & tais
day of .19

rmme taciad s P aalle b sha Plaliad delica ae an AMesr ar

L e i i 2




2. Any and nll statements made by you concerning any of the activities
of tha United Btates ncd/or emy activitios of your on the Canpyus of

the Univorsity of Lisoicsippi, Gzford, Miesicsipyi, on the datoa of

30 Boptembor 1962 to dote. : ) )

3. &ny end all ordors, ipstructions, or othsr ifmstructivo docuzsats
by ycur suporiors and/or othera directing you and othorse to go upon
the Compus of the University of Mimsisolrza, Cufond, Uissiosippl.

4. &ny and sll docuzoats, deuiaratiozs, proslienatices, eye
decrecs, or other inatrunonts-ceclariny lamSias B g S SR TS
of Emergency, or other state of ecmergency in Czfsrd, Bioslioslindpd,
and/or upon the Campus of the University of MinoAsedppde s IS
Eissieaippl.

5. Any and nll documentes, gtatenonts or other written evidence by
any U. 8. Marshal, Deputy U. 8. Marshal, U. 8. Bordor Patrolrman,
and/or other agont, employoe of tho United Btates which you have or
cousod to bo made comcerning the danmnge to the Plaintiff, Cyril T.
Faneca, Jr. on 30 Beptember 1963,

W

R P PR N

4]




RN

R L S S R P o s i ik St YT

e

e

d
x

R s
SR

<

i

B

D ARy

#
A

. iﬁswif.é’wgivﬁk;ﬁm“i«;wmj}d,?gwﬁé?;{ s ""_"‘“.'{”fvf"?*‘f::&i‘.\-"ﬁ':i

‘ 3
- STV, £525E B3, £55h

mwmwmmmmma

\

li\\\k‘_‘~:ﬁvﬂ'&'-o-f‘b‘\ﬂr et I T AN T o N ABBL T ALY SN i b i s R TR0




ew 30, 1052 el for somtime poice thzzate,
mmammwmmmwmmm
mest officers exd other officials of thet Stote, 2@ cther
Jereoms, infivideally ead in wiloviul ceowdiles, ¢
and conspdroeies, ked toom end vore villfully orpocing end
obstructing the enforcizmunt of orders exterod by the United Stchos
District Court for the Southern District of Icsicsipyd ead the

United States Court of Appeals for tha Fifth Circuit.
That on Septesder 30, 1962, I was in tbe city of Gxford,
at tho directicn of the Attorney General of the United Stotes,

daputics in ths perforzeace of their pudblie éuties, incluting
the exrcuticn end enforcement of all lerful widits, jevcrsoss
‘Bmtthern Pigtrict of Miealssiyl end the United States Court of
Apreals for the Fifth Clrouit,

That all sctions on the part of foderal officdale, ecemts
snd exployees camplsined of in the csse of Groil T. Fomosa, Jr.
v. Undted Sictes cf k@:x’am, r&,ai:alea me, Jeone Pe MO

s
Jobm  Doa, Blchrrd Doe, Civil Dp. £50%, wive jorformed 1 &lozRsess
ammmmmum waior iy Glrecticn end

sgRrvicion, ssting 1o cmformity vith dlrectdons czd instructions

of ths Attoresy Comeral of the nftad Giztee.
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November 14, 1962

Menmo to the FRiles
~ From: John Doar

Re: Faneca v, U,S., et al

-
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In Dalchite v, U,S, 346 U.S, 15:

™

.

Since no individual acts of negligence could be

shown the suits for damages that resulted neces-
sarily predicated the Government's liability on

participation of the United States in the manu-

facture and transportation of PGAN,

1, United States careless in drafting and
adopting fertilizer plan,

2, United States specifically negligent in
various phases of the manufacturing process,

a, bagging at a high temperature
b, use of paper bagging material
¢, absence of labeling and warning,

3, Official dereliction of duty in fazlzng to
police the sh1p

R

3 From the dissenting opinion:

eee When an official asserts governmental authority

S : in a manner which legally binds one or many he is

o acting in a way which no private person could., Such
7 activities do and are designed to affect often, dila-
P toriously, the affairs of individuals, but courts

% _have recognized the public policy that such officials
shall not be controlled solely by statutory or ad-
ministrative mandate and not by additional threat

of a private damage suit, Thus, the Attorney General
was not liable for a false arrest, See Gregoire v,
Biddle 177 P, 2nd 579,

5 Ly

e
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Apparently the majority felt that all of the acts complained
involved a consequence, weighing of expediency v, caution and
were therefore within the immunity grantcd for discretionary

acts,
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Gustovsson Contracting Company v, Floete 299 P, 2nd 655 e

S gt

!

. . an
3 A government official who has the duty of inspecting 7
: the performance of a government contract was personally liable I
: for damages caused by the alleged result and malicious filing ;gg
E of false reports concerning the performance of government &

contracts resulting in the contract being cancelled, bl

1 "The doctrine of immunity for officers performing
1 official duties involving the exercise of Judgment
and discretion was a doctrine evoked to protect
high-ranking policy-making administrative officérs,”

The question is whether it should be extended to cloak with
immunity all governmental employees,

E In this case it was so extended because the government

3 enployee whose duty it is to inspect the performance of govern-
ment contracts would find it difficult honestly and independently
T to pass upon such work if he knew that an unfavorable report

B coupled with an allegation of falseness notice would subject .

B | " nim to the risk, inconvenience and the embarrassment of a public
-4 trial with the result of which he might lose his home and
E savings,

e i spesramy sy g Sy v e yeinte %

Sauber v, Glideman 283 F, 2nd 941 (1960)

This was an action for malicious prosecution of a Special
Assistant to the Attorney General who was appointed to prosecute
Sauber who was a former Internal Revenue Collector in Chicago,
The District Court held that the duties as prosecuting attorney
. did not require the application of the doctrine of absolute
g privilege with respect to the Attorney's communications to

the press,

Assistant Attorney General Olney had certified that the Spe-
eial Assistant was authorized and expected to conduct relations
with the press and make such public statements as were called
for in connection with his assignment, _The Court relying on
the Barr case, reversed, The Barr case involved a press release

: by the Acting Director of an executive agency,. The press re- :

' lease related to internal agency affairs which had received :

¥ congressional notice which in turn had been the sub ject of ;
: press comment, The Court held that the test of the privilege

iy

in relation to conduct complained of with respect to matters
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copmitted to the officer's control and supervision depended upon
the scope of the power and discretion incident to the duty instruc-
ted to the officer by delegation and re-declcgation of authority
from the highest to the lowest levels of Governuent, N




- G O

_ Dalehite v, United States, 346 U, S, 15 (1953)

. Pactss Texas City Disaster - ship being loaded
with ammonium nitrate caught fire and
blew up, igniting and exploding two
other ships nearby and devastating
town, Ammonium nitrate was being shipped

5 to France as fertilizer zs part of a

g - U.S. program to assist Germany, Japan

9 : and Korea in recovering from world war II

« caused food shortages, Although the

fertilizer was in the hands of a private

shipper at the time of the accident, the
district court found the U.S. 1iable

U : . . nnder the Tort Claims Act because (1) the

.f# - U.S. knew, or should have known, of the

- : dangerous propensities of the fertilizer
as an ingredient in explosives; {2) the

~ . TUeSe should have given more warning of

o R : the potential dangers to those concerneds

R " and (3) the U.S. should have better

i policed the handling im order %o nininize-

. the-danger, The Court of Appeals reversed

e o YR T a1

5 "~ en banc.
A Issues Whether this case comes within the exception
| to the waiver of sovereign immunity in the

Tort Claims Act proscribing application of
the Act to any claim based upon the exercise
or performance or the failure to exercise

or perform a discretionary function or duty
i . on the part of 2 federal agency or &n

¥ employee of the Government, whether or not
the discretion involved be abused,

o g ien i T sl

35 Decision: Yes, it does, J/affd, Douglas and Clark
. took no part, Jacksom, Black, Frankfurter
. dissent, ‘

Reasons: (Reed wrote the opinion) Legislative history
of Tort Claims Act indicates that while
Congress desired to waive immunity from
actions for injuries to person and property
occasioned by the tortious conduct of its
agents acting within their scope of business,
¢t was not contemplated that the Government
should be subject to 1iability arising from
acts of a governmental nature or function
(27-28), The Act requires clear relinquishunent
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of sévereign inmunity to give jurisdiction

-~ for tort actions (31), It is clear that

with respect to the exception at issue
herein, 28 U,S,C, 2680(a), the clause
wyhether or not. the-discretion involved
be abused” connotes both negligence and
wrongful acts in the exzercise of the
discretion (33), The "discretion”
protected is the discretion of the

executive or the administrator to act

according to one's judgment of the best
course (34), Acts of subordinates in
carrying -out the operations of government
cannot be actionable (36), The alleged
negligence does mot subject the governw
ment to liability, The decisions held
culpable were 211 responsibly made at

- e planning rather than operational level

and involved considerations more or less

4mportant to the practicability of the

Governnent?®s fertilizer program (42), .
The U.S, is not liable, either, for the
failure of the Coast Guard to properly
police the loading and fight the fire =~
see the Feres case (43), Nor is there
any support for the doctrine of absolute
1iability without fault (44),

Jackson, in dissent, would interpret the
Act as making the tort l1liability of the
Government analogous to that of a private
person, especially where, as here, the
Government is carrying on activities
indistinquishable from those performed by
private persons,
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Feres v, United States, 340 U,S, 135 (1950)

FPacts

Issue 3

Decision:

Reasons

Three caces, the fact common to all
being that the acts sued upon happened
to persons on active duty in the armed
services, Feres perished in & barracks
fire caused by a defective heating
plant, Jefferson had a towel left in
his stomach in a previous abdominal
operation performed by Army doctors
Griggs died because of negligent and
unskillful medical treatment by arnmy
Surgeons, In Feres, Dist,Ct, dism, and
Ct, Ap, aff*d, 1In Jefferson, Dist, Cct,
held U.S, not 1iable (after a trial) in
this type of case & Ct, Ap, afftd,

In Griggs, Dist, Ct, dism, and C,A, rev,

Does Tort Claims Act remedy extend to one
sustaining "incident to the service™ what
under other circumstances would be an
actionable wrong,

No, Feres and Jefferson aff*d, Griggs
reversed, Douglas concurs in result,

Jackson Primary purpose of Act was to exe

tend 2 remedy to those who had been without

- if it been incidentally benefitted those
already well provided for, this was unin-~
tentional, Military personnel had comprehensive
statutory system of relief authorized
previously, Tort Claims Act does not create
new causes of action but brings acceptance

of liability under circumstances that wouild
bring private liability into existence, No
private liability analogous to that asserted
here ~ only if status of both parties

ignored, But liability of U.,S. is that
created by "all the circumstances,” thus no
parallel,

It is also relevant here that claim under

Act depends on local law because they cannot
control where they are sent, Finally, federal
character of relationship between U,S, and

its military rules out applicability of 1ocal

law,
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Act does not contemplate co-existing
with compensation system, giving serviceman
his choice, Serviceman igs at a disadvantage
in litigation and is better off with
compensation system only,

Brooks v, United States, 337 U,S, 49
{s distinguishable because there Brooks was
on furlough when injured in auto accident
with Gov't, vehicle and private individual
could have, and did, collect (father riding
in car with him),




Indian Towing Co., v, United States, 350 U.S. 61 (1955)

Factss Barge went aground because beacon in
lighthouse operated by Coast Guard was
not functioning properly, Dist, Ct.
dismigsed on ground U.S, not liable
nnder Tort Claims Act, Ct, Ap., aff'd,

Issue s Whether the government is 1iable for {
negligent performance of activities which ]
private persons do not perfornm,

Decisions: Yes, it is. J7 Rev &k Rem, Reed, Burton,
Clark and Minton digssent,

Reasons: Statutory 1iability 3is not, 28 Gov't

N says, imposed to the same extent as would
g be imposed on a private individual “under
the same circumstances,” dbut .same as
"under like circumstances,® Thus, having F
. undertaken lighthouse task and inducing :
q reliance, Gov*t liable for misfeasance,

‘ Doctrine of 1iability of municipal corp,
not applicable to Tort Claims situation,
Nor can the Court follow the "uniquely
governmental™ activity theory, for then
E 1iability would be predicated on a

4 ' completely fortuitous circumstance = the
presence or absence of identical private
activity, Feres and Dalehite, relied on
by the Ct Ap,, are distinguishable,

Dissent relies on Feres and Dalehite,
says silence of Congress indicates approval
of those decisions, Lighthouse keeping
is a uniquely governmental function, Muni-
capality would not be liable in place of
trial and thus U,S, should also be exempt,
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_ Rayonier, Inc, v. United States, 352 U.S., 315 (1957)

Facts:

Issue 3

Sparks from locomotive travelling over
government land ignited fires in dry
‘brush negligently allowed along right-~
of~way, Forest Service took control as
they bkad agreed to do and as a result of
their improper firefighting fire spread,
It was finally controlled but remained
snoldering, It did so over a month,
although it could have beenm completely
extinguished during this time, Then fire
flared up again, damaging R®s 1and and
buildings, District Court dismissed and
Cousrt of Appeals affirmed,

Whether the U,S., is exempt From liability
under the Tort Claims Act because the
Forest Service agents were acting in the

“®uniquely governmental™ capacity of public

- Decis 1’6n H

Reasons:

fireman,

No, it is not, J/vacated and remanded,
Reed and Clark dissent,

Lower courts relied on Supreme Court's
statement in Dalehite that Tort Claims

Act does not change rule that alleged
failure or carelessness of public firemen
does not create private actiomable rights,
Lower courts in error, Test is whether
local law would impose 1liability on

private persons under similar circumstances,

not whether local law imposes liability on
municipal or other 1local governments for

such acts, See Indisn Towing Co. Vv, U,S.

Not significant that this liability is "novel

and unprecedented” or might involve a
heavy burdem on the public treasury, U,S.
cannot be equated with a municipality,

In dissent, Justices Reed and Clark
said immunity of public bodies for injuries

fighting fire well settled, citing Dalehite,
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Mahlerxr v,

United States, 306 F,2d 713 (C,A, 3, 1962)

Facts:

Issues

Decision:

Reasons g

Plaintiff - appellant was injured when
his automobile collided with a fallen
boulder on the Penn-lincoln Highway
near Pittsburgh, a road built with
one-half federal funds,

Whether the decision of the Secretary in
approving the state's highway plan and
thus approving the standard of safety
which allowed this accident to happen
falls within the discretionary function
exception to the Tort Claims Act,

Yes it does, J/afftd,

Dalehite case held where there is room for
policy judgment and decision there is
discretion and found U,S, not liable for
decisions made at a planning rather than
operational level and involving considera-
tions more or less important to the
practicability of a program, The determina-
tion here was a policy Judgment of the type
most important to the success of the high-
way program, As such, it falls on the
planning side of the Planning~operational
distinction of Dalehite and immunity is

not waived,

N,B, In n, 13, p.723 the court states that
it does not read the opinions in Rayonier
and Indian Bead Towing Co. as having
retracted the language fron Dalehite herein
relied upon, It thus rejects Jemison v, The
Duplex, 163 F, Supp, 947 (S.D. Ala 1958),
holding against the U,S, on analogous facts,
because it cannot be reconciled with the
aforementioned language from Dalehite,
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United States v. Campbell, 172 F, 24 500 (C.A. S,

1049), cert. denied, 337 U.S. 957

Pacts:

Issue:

Decision:

Beasons 3

'C rén into and knocked down by sailor

tunning to catch -troop train., Dist Ct
held sailor was acting in line of duty
and held for C under the Tort Claims Act,

Whether U.S. liable under the Tort Clainms
Act because accident occurred "in lime of
duty.”

No. J/rev,

Despite long line of cases construing

®1ine of duty” 1liberally with respect t6~ 
“cilaims by servicemen, this involves Tort

Claims Act, which 1limits U. S. liability,
under the doctrine of respondent supe-~
rior, in the same manner and to the same
extent as the liability of private per=-
sons under that doctrine was limited by
the various states. "Line of duty” not
the same as "within the scope of his enm-
ployment”, which is the standard under
the T.C.A.
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United Stntés v. Rleazer, 177 F, 24 914 (C.A. 8,

1949, cert. denied, 339 U.S. 903

Factss

Issues

Decision:

Reasonss

B injured in collisiocn with auto driven
by Marine Lt, travelling to another .post,
under orders, with delay en route speci-
fied., Trial ct. held U.S, liable under
Tort Claims Act.

Whether accident occurred within scope of
his erployment

No, J/rev.

‘Doétrine of respondent superior applies -«

Lt. not engaged in Gov®t business at time
of accident == U.,S. had no right to direct
his driving. Not significant that U.S.
pays him mileage == he could have gone by
rail or air. North Carolina (situs of
accident) law is the same.
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Barr v, Matteo, 360 U.S., 564 (1959)

Pacts:

Issue:

Decision:

Reasons:

M was the author of a plan to pay employees
of an expiring agency for accrued annual
leave in lieu of terminal-leave pay, then
zehire the employees for the new agency,

A few employees were so paid, including N,
When B, 28 present acting chief of the new
agency, was criticized by Congress for the
action, B announced to the press that he

was suspending M for his part in the scheme.
M sued B for libel and B defended on grounds
of privilege, Dist, Tt. & Ct. Ap. held for M,

Whether a libellous statement by a lesser
government official is to be accorded immunity
from suit where the making of such a state-
ment to the press is not one of the stated
duties of the official.

Yes J/ rev, Black ctoncurs. Warren and Douglas

dissent. Brennan dissents. Stewart dissents.

(Harlan) Law of privilege largely one of-
Judicial wmaking. "Constitution protects only
Senators and Congressmen, but absolute
privilege was extended to Jjudges, then of-
ficers of government related to judicial
process, then executive officers. Reason
for privilege is to permit officials to
exercise their duties unembarrassed by fear
of damage suits in respect of acts done in
the course of those duties, Privilege pro-
tects only acts done within scope of powers,
but test is occasion must be such as would
have justified the act, if he had been using
his power for any of the purposes on whose
account it was vested in him, Applies to
lesser officiala, too, though protection
less broad because duties less sweeping,
Here plea must be sustained, even though

B was not required by law or the direction
of his superiors to speak out. Privilege
applies with equal force to discretionary
acts at those levels where the concept of
duty encompasses the sound exercise of dis-
cretionary authority,
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Black concurs on the ground that the
press release was neither authorized nor
plainly beyond the scope of B's official
business. Warren and Douglas would protect
internal reports but not public statements
of lesser officials,

Brennan would give a qualified privilege,
not protecting defamatory, untrue and
malicious statements, |

Steward does not agree that the statement
was in "line of duty™, although he agrees

. with the principles in Harlan's opinion,

P——————
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. Howard v, Lyons, 360 U.S. 593

-Factss H was Capt. in U.S. Navy & Lyons was
Nat®l. Cmdr of the Federal Emplovees
Veterans Assn, when H submitted memo de-
faming L to his Chief & then allegedly
to press, Dist., Ct., held for H on de-
fense of privilege., On appeal, L abane
doned "release to press" charge. Ct Ap
allowed only qualified privilege on re-
lease to congressional delegations & rev.
& renm,

Issuez_- Whether Barr v, Matteo governs this case.

Decision: Yes. J/rev. Black concurs. Brennan dise
sents, Warran & Douglas dissent,

Reason: (Harlan) Release to congressional delega~
tion was in line of duty. On another
~_issue not resolved by Ct. Ap., held Fed.
Cts. not bound to follow state law on
extend of privilege in respect of civil
1iability for statements allegedly de-
famatory under state law.

Warren: No duty to send report to Con-
gress and thus entitled to qualified
privilege only,
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Gregolre v. Biddle, 177 F, 2d 579 (C.A, 2, 1949),

cert. denied, 339 U.S. 949

Facts:

Issues

Decision;

Reasons:

B & others accused of arresting G on the
pretence that he was a Gerrman and there-
fore an eneny alied, A Judge found he

was a Frenchaan end released him, G sues
B for false arrest. Dist, Ct, dismissed.

Whether B, the Attorney General, has ab-
solute privilege for these actions.

Yes., J/affed,

Officials of the Department of Justice,
when engaged in prosecuting private per~
sons, enjoy the same absolute privilege

- &8 judges, What is meant by saying that

the officer must be acting within his
power cannot be more than that the oce
casion must be such as would have justi-
fied the act, if he had been using his
power for any of the purposes on whose
account it was vested in him,




Sauber v. Gliedmen, 283 F. 2d 941 (C.A. 7, 1960)

Decision:

G

Reasons:

e
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G was special asst, to A.G, to try tax
fraud case against S and others. After
he was sworn in G called press confer=-
ence at which he made sllegedly malie
cious defanatory statements about S,
pist. Ct. granted G°s motion for summary
Judgment, '

Whether G was entitled to the defense of
gsbsolute privilege.

Yes., J/ufftd,

Under the rule of the Barr case a public
statement may be privileged where the
pature of the officials®s duties requires
that he be immune from private tort
11ability in respect to it in furtherance
of the effective functioning of govern=-
ment. Measured by this, G's statement
was privileged. He represented the A.G.
in this action and his superior officer
said he was authorized to make such pube
1ic statements as were called for in con=-
nection with this assignment. This
statement was,
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