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R IN THRE UNITED STATES COURT OF APPEALS
) FOR THE ®*IPTH CIRCUIT "

..

JAMES H. MEREDITH, ) -
)
Appellant, )

; KO, 19475

v. )
)
- ;
CHARLBS DICKSON PAIR, et al., )
. )
T " Appellees, )
e - )
i )]
. v ,
UNITED STATES OF AMERICA, As )
Amicus Curise and Petitioner, )
pY - ;
v, )
| )
STATE OF MISSISSIPPI, et al,, )
)
Defendants, )
)
. )

MEMORANDUM OP THE UNITED STATES IN OPPOSITION
TO MOTION BY THE STATE OF MISSISSIPPI
TO DISSOLVE TEMPORARY RESTRAINING ORDER

) ,.é'l'he State of Mississippi has filed motions
;o dissolve the temporary restrsining'orde: issued by
this Court upon application of the United States on
_.gpte-ber a5, 1962, anﬁ to dismiss the contempt pro-
ﬁciidin‘: new pending against Ross R. Barnett and Paul B,
Johason, Jr.

The issues which the State seeks to raise

4}7;’:—._;

fiu;dlng the pending contempt procecdiugt will not be
.ica!t with in this Memorandum. This Court has heretofore
held that the State of Missiassippi has mo standing to
A appear upon bigalf of the individual contemnors.
-')g lg!ther Governor B}tnett nor Lt, Governor Johnaon has
filed in bis own behalf a motion to stay or dismiss,

.- " The issues raised by the State in its Motion
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the h;cic ju:isdletion of this c;nrt and to the nature
of the claim asserted im the petition flléd by the
United States, The:i is no clainm that the temporary
restraining order, if the Court has jurisdiction of
the subject matter and the parties and if the United
States has standing to sue, was_improvidently granted.

The basic contentions of the State may be

-ltated as follows:
(1) This Court lacks jurisdiction of
® T  the subject matter of the claim stated
in the petition,
¢ (3) This Court has no jurisdiction and
itﬁ*t;nnot acquire jurisdiction of the persons
of the defendants named in the petition,
(3) The United States has no standing to
assert the claim stated in its petition.
. PR lgcﬁ of these assertions will be considered
separately, c;rtain other matters of claimed legal
defense will be discussed at the conclusion of the

discussion of the adove three contentions.

o o
ST it

. s ¥ 1

This Court Has Jntisdicfion of the Subject Matter of
' the Claim

The State does not urge that the petition
fails to state a claim upom which the United States is
entitled to relief, In 1ight of the precedents such

assertion could hardly be made. PFaubdbus i. United

—'Jtates, 354 F.2d 797 (C.A. 8, 1957), cert, den. 358

U.S. 829; Bush v._Otleanl Parish School Board, 191 F.,2d

871 (B.D. La., 1961), aff'd. 367 U.S. 908, The State's
contention is that this Court cannot grant the relief
to which the petition entitles the United States and
that such relief should de sought from the District

Court, This content!on is without merit,
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Before comsidering the legal authorities
bearing wpon this Court®s jurisdiction, cerctain of
tﬁc Staté'l nisconceptions regarding the mature of
the claim set forth in the petition should be corrected.
A, laturehof the Claim
In its petition the United States lllegél that

the legal issues between the plaintiff, James H,. Neredith,

~ and the defendant University officials and Board of

Trustees have been finally adjudicated. The present

'ﬂ‘f'.‘i" does not involve any claim of right of the
VUnited States to participate in that sdjudication. Nor
- | does the United States seek to affect the result of that
%,ﬁiig'goqudfpg. The facts alleged in the petitioﬁ of the
United States are separate and distinct from those in-
volved in the basic law suit, which this Court decided

in its judgment of reversal on June 25, 19632,

The petition alleges that while the Meredith |

g~

case was Dendisg in the District Court while it was pending
on appeal to this Court, and since the case has bdeen re-
f.:ned to the District Court pursuant to this Court's

mandate of July 28, 1962, the various defendants named

[ .

" !n‘thfzpetlticl ha've actively engaged in a program to %

frustrate the implementation of this Court's judgment

of June 23. 1962, and any order of the District Court
. -which has been or might Se entered pursuant to that
.jidglent; This progras of obsttﬁction has bdeen part of
.an official and announced policy of the State of

:=Mississippi. The petition slleges that the policy has

: bsen snnounced by both the Chief Executive of the State
(paragraph 25) and by the State legislature (paragraphs
17 and 18), The policy has been implemented by calling

wpon all officials eof the State to ignore the orders of
this Court and of other federal courts with respect to
the subject matter of the Meredith 1itigation snd to
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actively qbtituef the inplclen*ltion of those orders
(pazagraphs 17, 25 and 32), The defendants are alleged
to have taken comcrete a%cpa'to ebstruct the federsl
courts in sccordance with the state policy. They have
done 80 by means of invalid injunctive suits in state '
... ecourts (paragraphs 28 and 29), by criminal prosecution

‘of Meredith (paragraphs 21, 26 and 29), and by legis-

lation which is clearly directed against Meredith
personslly (paragraph 30),

* ‘> The petition alleges that both the purpoise
§nd effect of the conduct of the defendants is to

& 'tcvent and discourage James H, Meredith from attending

*ﬁtu Uadversity of Mississippi pursuant to the judgment
. and orders of this Court and of the District Court,
In short, the petitioﬁ alleges that the .-
defendants have unlawfully prevented and are seeking
to prevent the judgment, mandate .gd orders of this

Court from beimng carried into effect, 1

-
L
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B. li!ﬂlficance of District Court Precedents

The State points out in £tl.ue-otundu- that
prior to the instant case, obstruction of school dese-
gregation decrees bhas been dealt nitﬁ by the district

- " courts. Prom this circumstance, the state draws the
cénclusion that only the district courts have power to

‘deal with such obstruction. 1In considering this contentio |

it is important to consider the bases upon which the dis-

trict courts have acted.
; |
® T An original suit to enforce rights under the |

.

Pourteenth Amendment to attend public schools without

- « tacial discrimination can be initiated only in a district

5 gl 4‘.‘

court. The district court has original jurisdiction by

virtue of Sections 1331 and 1343 of Title 28 U.S.C. It

-

is this jurisdiction which the district courts have

exercised in the many school Qesegre;atiou suits across
the coustry. -

When a district court has entered a final
judgment in a school desegregation case in exerci#e of
its jurisdiction under §1331 and 1343, ;nd is thereafter
obltxq&}cd ﬁﬁ-cffggtuatiug its decree, the jurisdictional
situation changes, Purthervexercile of jurisdiction is
sot for thelputpose of 1itigating the rights between .
< the original parties, dut to effectuate and preserve the

%.‘3ur£ldictida of the court previously exercised and to

wphold the integrity of the court's decrees. That a

different basis of jurisdiction is relied upon is made

.,éiiar'by'a careful examination of the cases.

In McSwain v, County Board of Bducation of

Anderson County, 138 P, Supp. 570 (E.D., Tenn., 19356)

'thc District Court entered s final judgment requiring

the defendant school officials to admit Negro applicants

W




A\ N
¢ - -

to the Migh school im Clintosm, rennesseé.,uithout racial
Jlscrininntion. Thereafter, thg defendaﬁt school officia
filed a petition with the district eou?t seeking injuncti
relief sgainst interference and harassment by John Kasper
and others, The injunction va, issued and several of

the persons who had been added as defendants and who

were named in the injunction were later held to be in

eqnte-pt. On appeal it was urged that the digtrict court
had no jurisdiction to entertain the petition against
Jhn iioper and his co-defendants. Concededly, they
‘vete not acting under color of the laws of the State of
¢ Tennessee and under normal circumstances the distur-
e o bPanc¥s, assaults and breaches of the peace which they had
committed would be cognizable only in the courts of the
state. Nonetheless, the court of appeals, relying upon
and specifically citing the all-writs statuté, 28 vU.s.C.
1651, concluded that "The District Court had jurisdiction

to lsiue the iujuuction." Bullock v, United States, 265

F. 24 683, 691 (C.A. 6, 1959),

. The District Court for the Eastern District of
A:tanges va.,f.ceq wlth a similar situation in the case
rci.ting to‘deseg:;gltion of the Little Rock public schools
A plin for desegregation had been approved by.the District

Court (Aaron v, McKinley,143 F., Supp. 855) and the Court

= ~’1-0‘!’ Appeals had affirmed (Agrbn v, Cooper, 243 F, 2d 361

(C.A. 8, 1957)). Thereafter the Governmor of Arkansas

prevented the carrying out of the disegregatiou decree

by Ris use of the Arkansas National Guard. The district

' eo'tf, upon application of both the United States and of
the original plaintiffs, enjoined the Governor and the
‘co-andlntAof the Guard. In sustaining this exercise

of jurisdiction, the Court of Appeals held that "It was

Lot ae

Cade acuins
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.propez for the court to do sll that reasonably and law-
fully could bde done to protect and effectuate its orders
and Jug;-entl and to prevent them froa being thwarted

by force or otherwise.”™ PFaubus v, United States, supra,

8t pages 804-80S. Although the Court of Appeals did mot

ltage whether this exercise of Jurisdiction was based

spon the sll-writs statﬁte or upon the inherent power

of a court to protect and effectuate its Judgments, it

is clear that the district court's jurisdiction was re-
f";a?:ra: ancillary to the main case and not as primary,

In Bush v, Orleans Parish School Board, 191 F.

Supp. 871 (E.D., La., 1961), affirmed 367 U.S. 908, the
cou;TAiude it equally clear that in bringing in new
parties and enjoining interference with its prior orders,
it was exercising anciliary and not primary jurisdiction.
The Court emphasized that its exercise of power was not
only tndebendent of the issues in the basic law suit, but
was not even dependent upon the initiafive of the liti.

sants in the original law suit. In this connection the

court quoted from Hazel-Atlas Glass Co. v, Hartford-

Bapire Co., 322 U,5. 238, 346, 64 S, Ct, 997, 1001,

. 88 L, Bd. 1250:

Surely it cannot bde that preservation
of the integrity of the Judicial process
sust always wait upon the diligence of
litigants. The public welfare demands that
the agencies of public justice be not so
impotent that they must always be mute and
Belpless victims. . . . [191 F, Supp. at 878,
fn. 16].

In vo imstance when a district coﬁrt has
;xctcilcd Jurisdiction to protect 1t{ prior orders in »
8chool desegregation case has it purported to exercise
primary jurisdiction. 1Im each case it has enjoined

oyltrnctlon or interference through exercise of its

ancillary jurisdiction, whether by virtue of 28 U.S.C. 1651

t
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or its inherent power to effectuate its decrees. Accord- |
ingly, it 1s of no significance that a court of appeals

lacks primary jurisdiction of a school deaegiegatlon

9 suit., The only question here pertinent is whether the
;%: 7 Cougt of Appeals has ancillary jurisdiction, as does

the district court, to protect its judgments, mandates

and orders by the injunctive process.




C. The Court of Appeals May Act to Protect L ts
Iutiod!etion. '

Ancillsry jJurisdiction, whether dased upon the

inherent power of the court to protect and effectuate

its jJuriediction or wpon the sll-writs statute, tepooil

{m 21l courts, both trisl and sppellate. The United

‘o P
T

27 States elcptly called upoh this Court to exercise its

;?.aelllgzy Jurisdiction; if did mnot, ana lt'dpcl not now,
purport to invoke original jurisdiction of any sort.
¢ - “An sncillary suit in equity is one growing

out of s prior suit ia the same court, dependent upon

and instituted for the purpose of obtllning and enforc-

W

[ S

- 4,-.‘ilg the fruits of the judgment in the former suit.”
Caspers v. Watson, 132 P. 2nd 614, 615 (CA 7, 1942), '

cert., denied, 319 U.S. 757, 87 L. Bd4. 1709, 63 S, Ct.

1176; local Loan Co. v. Hunt, 292 U.S. 234, 239 (1934),
78 L. Bd. 1230, S4 S. Ct, 695; Root v, Woolworth,

150 U.S. 401 (1893), 37 L. B4, 1123, 14 S, Ct. 136,
*Specisl statutory suthority is not necessary
to suthorize & federal court to exercise its ancillarcy

Jurisdiction.” Carter v. Powell, 104 P, 2nd 428, 430

_€C.A.5,°1939), certi denied, 308 U.S. 611, 84 L, Bd. 511,
60 S. Ct. 179. | -

Noreover, in the cxcrcioe.of sancillisry jJuris-
Qlction, courts may proceed vithbut regard to the
‘}ltutoty 1imits of juzi.diétioﬁ which would restrict

the court were the proceedings original. Local Loan Co.

'j,!{,!pne, 2392 U.S. 234, 239 (1934), 78 L, B4, 1230,

38 L, B4, 145, 4 S, Ct, 27; Dewey v. Vest Pairmont Cas

Coal Co,, 123 U.S, 329, 333 (1887), 31 L. Bd4. 179,

8 8, Ct. 148; Caspers v. Watson, 132 F. 2nd 614 (C.A.7,

1943), cert. denied, 319 U.S, 757; @Glens Palls Indemnity

. .
-0




Go. v. Uiiled States, 229 F, 2nd 370 (C.A.9, 1955);
Naimsc Co. v. Isascs, 330 F., 2nd 108, 113-114 (C.A.1,

.1954).

And sncillary jurisdiction may de exercised
by an ;ppcllatc equrt in aid of its sppeliate Juris-
diction just ss it may dDe exercised dy a trial court

. im aid of its jJurisdiction. National Brake Co. v.

Christensen, 254 U.S. 425 (1921), 65 L, Bd. 341,

41 S, Ct, 134; Toledo Scale Co. v. Computing Scale Co.,

. L. 1545
281%ed. 488 (C.A.7, 1922), affirmed, 261 U.S. 399 (1923),

67 L. B4, 719, 43 S, Ct. 4s8.
i -
v &‘* &

DP. lssuance of the Mandate Does Not Exhsust the
Power of the Court of Appeals.

The State srgues, however, that the “"enforce-
ment of s final decree remanded to a District Court
1ies in the hsads of that Court.” (Memorandum, p. 20).
Ptcluiaily it fellows that the issuance of the mandate
exhausts the pover.of the Court of Appeals to asct with
gespect to the case.

We agree that the Jjurisdiction of courts of
~.ppcni;§l Ipp;llltjgt'thtt than original, We agree also
that the appellgte function il.cxctciled by a review of

. the zrecord made in the district court, followed by a
q;.datc to that court, and,fh.t nortoily the .ppcllafe
function Coel aot involve fhc taking of evidence or

the addition of parties at the appellate level. But

e question bere concerns not generalities adout the

-asual functions of an sppeliate tridunsl; what is

- 4avolved is the power of a federal court of sppeals
te protect and make effective its appellate Jurisdic-

tion in sppropriate cases by sncillary proceedings.
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- 1t de éi;n: that pro;codingo"-ny be had in ¢
court of 159031. which involve something other than
review of the record msde in the district court. LaBuy v,
Bowes Leather Co., 352 U.S. 249 (1957), 1 L. Bd. 290,

77 8. Ct. 309. Such proceedings may be had ei‘ior prior

to the attachment of appellate jurisdiction -- as in the

. LaBuy case -- or they may occur after the mandste has
issued to the district court., See discussion, infrs.
th‘Pth} in each case is whether the proceeding involved
€an properly de said to be ancillary to the appellate

. function of the court and to a case to which the juris-

"’J_*:dictig :gl the court has sttached or may attach in the

future.

In Toledo Scale Co. v. Computing Scale Company,

261 U.S. 399 (1923), 67 L. Bd. 719, 43 S, Ct. 458, the
Supsreme Court upheld an order of the.Court of Appeals
for the Seventh Circuit directing the District Court
to issue an injunction the purpose of which was to
protect a judgment of the Court of Appeals. Previously,
the Court of Appeals ha& upheld the validity of s

- 'atcéfﬁhild.;} thc*Co-puting Scale Company and the case
was sent back to the District Court for an accounting. -
‘The accounting resulted in a decree for profits of

‘more than $400,000 in favor of the Computing Scale
Company. The Court of App¢|;| affirmed the decree but
stayed its -andatcito permit an application to the

ggnptclc Court for writ of certiorari., On the day the

Court of Appeals took this sction, the Toledo Scale
Company brought suit ia th§ United States District Court .
for the Northera District of Ohio and sgain challenged |
the vilidlty of the Co-puflng Scale Company's patent.

The Co-pntlng:Scalc Company then directly petitioned

the Court of Appesis for the Seventh Circuit requesting

-
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that the cburt enforce its decree by enjoining the

Toledo Scale Company from continuing with its suit in
the Obio District Court. A response was filed in the
Court of Appesls by the Toledo Scale Company. The Court
of Appesls, on the basis of the plesdings filed and

 srgument heard, which raised issues never presented to

the District Court, concluded that the petition of the
Computing Scale Company was "ancillary to the original
juqlodiet!oi invoked” and ordered the issuance of the

injunction prayed for. 281 Ped. 488 (C.A. 7, 1922).

% The Supreme Court affirmed, holding that the injunction

t

T sMFygs “yithia the power of the Circuit Court of Appeals”
(261 U.S. 399, at 426, 67 L. Bd, 719, 43 S, Ct. 458),
relying upon the all-writs-statute (now 28 U.S.C. 1651).

To be sure, in Toledo Scale, as the State

correctly points out, the mandate of the Court of Appeals

to the Diotriéi Court had not yet gone down at the time

the appellate court acted to protect its jJjudgment. But
that this is irrelevant is showm by subdsequent decisions.

In United States v. United States District Court, 334

Py

" 0.8, 358 (1948), ‘; L. B4. 1351, 68 S, Ct. 1035, the
very qucutiod st issue was whether the Court of Appeals
eoﬁld take sction to compel compliance with a mandate

“which had slready issued. Said the Supreme Court (334
U.S. 258, at 264, 92 L, Bd. 1351, 68 S. Ct. 1035):
It is, indeed, a high function of

sandanus to keep a lower tribunal from

iaterposing unauthorized obstructions
to enforcement of s jJudgment of a |
higher court [clt!nk casse]. That

function may de ss important in pro-

- teeting a past exercise og_jnrlldictiég
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88 in li!cgoardia; 8 present or future
- ; . 1/

ene (emphasis added).”
See 2180, United States v. Smith, 331 U.S. 469 (1947),

91 L. Bd. 1610, 67 S. Ct. 1330, where the Supreme Court

held that the Court of Appeals had power to issue mandamus

'1/ That there may de circumstances in which jurisdic-
‘tion remains in the court of sppeals for certain
purposes even after issuance of the mandate is re-
flected also in cases such as Individual Drinking Cup
Co. ¥y, blic Service Cup Co., 262 Fed, 410 (C.A. 2,
1018; i. S. Kresge Co. v. Winget Kickernick Co.,
102 P, Tad 740, 742 (C.A. 8, 1939), and Epstein v,
Goldstein, 110 F. 2nd 747 (C.A. 2, 1940), where appellate
courts construed or clarified their mandates without :
£ €ecalling them. See also In re Gamewell Pire-Alarm Tel.
~ . d@ss 73 Ped. Rep, 908 (C.A, 1, 1896), where s petition
was flled with the Court of Appesls requesting leave to
reopen a case in the District Court decause of newly
discovered evidence. The petition was filed with the
Court of Appeals after that court had affirmed the
decree of the lower court and had issued its mandate.
Nevertheless, the Court of Appeals entertained the
petition and held (73 Ped. Rep. at 911):

.2;_

¥We have no doudbt that sn application

may be made, as in this case, after the
Judgaent, after the issue of the mandate,
end after the close of the term at which
the judgment was entered, subject to
certain limitations as to time erising
out of the equitsble doctrine of laches,
and other possible exceptional 1imita-

Sudbsequently, the decision in the Gamewell case was
approved by the Supreme Court. In National Brake Co.

v. Christensen, 254 U.S. 425, 431 (1921), 65 L. Ed, 341,

41 3Ct, 134, that Court stated:

# That leave to file s supplemental peti-
- tion ia the nature of a dill of review
‘mey be granted after the judgment of
the appellate court, and after the
going down of the mandate at the close
of the term at which judgment was
rendered, was held in In re Gamewell
Co., 73 Ped. Rep. 908, in a carefully
considered opinion rendered by the
Cirzcuit Court of Appeals for the Pirst
Circuit, reciting the previous considera-
tion of the question in cases in this
Court, We think these cases settle the
proper practice in applications of this
sature.

Bquipment Corporation, .

Accords Brown v. Brake-Testina
S0 P, 3ad 380 (C.A. 9, 1031). See also Universal Oil

Products Co. v. Root Refining Co., 328 U.S, 375 (1946),
« B4, 1447, o Ct. 1176, where the Court of
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ST U
;nd ’:ohib!ticn to 30;501 vtcatlon of s District CO;;t
erder grantinmg a .cv~t:£.1 after ;ffirnnncc of the .
conviction by the c..:ciof Apyecia. And see, In re
Chicego R.1. & P.R. Co., 162 F. 20d 257 (C.A. 7, 1947),

_sert. denied, 332 U.S. 793 (1947), 92 L. Rd. 374,
68 8, Ct, 21.

>

)

1/ (Cont.)

Appeals for the Third Circuit permitted inquiry into
the validity of a judgment that had been rendered
many years previously. There, & decree was entered
sustaining s patent of the Universal Oil Products
. Company=(é P. Supp.’ 763). That decree was affirmed
"By the couwrt of appeals (78 P, 3nd 991) end certiorari
vas denied Dy the Supreme Court (296 U.S. 626 (1935),
challenged before the Court of Appeals in subsequent
proceedings in related cases. The Court of Appeals
thereupon caused sn investigation to be conducted of
the earlier decree and, at the conclusion of the
investigation and following a report of s master,
vacated the earlier decree and ordered the cause
reargued. The Supreme Court affirmed the power of

the Court of Appeals to act as it did, noting thst
3328 U.S. 8$78,.8t 580, 90 L, Bd. 1447, 66 S, Ct. 1176):
e inherent power of a federal court to investigate
Whether 8 judgment was obtsined by fraud, is beyond
“question,”




- B. The Court Of Appeals May Act By Order Directly

Spon Litigants

The State would further argue, however, that

the decisions discussed above show merely that an
appellate court may direct the District Court to take |

steps to protect the past, present, or future juris-

- .diction of the Court of Appeals, but that the appellate
tridunal msy not act to protect its jurisdiction by
proceeg}ng directly arsinst 1itipants. To issue
dizect orders, as distinpuished from orders operat-~
img throush the District Court -- the arcument goes --

*#ﬁéa an ;xegciu of original jurisdiction mot vested in

a court ;f sppeals,
There is mo géod reason for assuming that,
in the protection of its own orders and its own juris-
diction, a court of appeals is as limited as the State
* would htve:it.r It is "fundamental that a court of
equity has.the inherent power to issue such orders
anc jnjunctions as may de necessary to prevent the

defeat or impairment of its jurisdiction.” 1In re

Cuick Charge Tnc., €9 P. Supp. 961, 969, (W.D. O)1.

1947). The power to render a Judrment includes the

power to enforce that judement by appropriate process.

‘In Sawyer v. Dollar, 190 F. 2d 623 (C.A.D.C.

1951), vacated as moot, 344 U.S. 806, 73.8. Ct. 7, 97 L.Ed.

628 (1952), the Court of Appeals held that it had
ower to eamforce, by its own processes, and by way of

s civil contempt proceeding, a District Court order

entered by its direction in haec verbs. The Court

said (190 F, 2d at 634, 642);

United States v. ing, 74 F. Rep. 493 (C.C. E.D. No., 1896).
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f‘i. couti, haviag directed the
United States District Court for the
District of Columbia to enter a judp-

sent.-on mandate in terms prescribed by

' 1t, has the power to punish for contempt

those who disobey or resist the order or
mandate so entered by the District Court.
Merrimack River Sav, Bank v, City of
Clay Center, 1911, 219 U.S. 527, 31 S. Ct.
3935, 335 L. Bd, 320; Toledo Scale Co. v.
Computing Scale Co., 1923, 261 U.S., 399,
43 S. Ct, 458, 67 L. Bd. 719.

* & & & =
Toledo Scale Co. v. Computing Scale Co.
held that when a District Coutt enters
an order by direction of a Circuit Court
of Appeals, snd that order is disobeyed,
fho Circuit Court of Appeals has power to
punish summarily for the disobedience.
In that case the order of the biltrict»
Court was in the words of the Circuit
Court of Appeals, as iq the case now
before us. Apd the punishaent tﬁerc was
in civil contempt, ss in the order now
being entered in the present case., We
are of the op!niou that the decision in
Toledo Scale Co. v. Computing Scale Co.
is iot only %"good law” but is a dDinding
swthority wpon the point. If it is met
the law, Courts of Appesls are impotent

. ...' : » °a
. . . .
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ia chﬁ‘é; to decrees which they formulate

and direct s District Cce;t to eatcr..a/

>tn addition to pointing out correctly that
thg decision in Savyer was v.cated;b; the Supreme
Court because it had become mooted, the State objects
to the Sawyer case on two grounds: (1) the Court of
Appeals there enforced its previous orders not by an
injunction dut dy a contempt proceeding, and (2) no

.ﬁ‘}t&gﬂl! pacrties were involved. We submit that

these distinctions are of no significance.

2/ And see Merrimack River Savings Bank v. Cla Center,
319 v.S. 527, 31 S.Ct. 295, 35 L. Bd. 320 (19_71"‘—11 where
the Supreme Court held that, irrespective of the issuance
of an injunction by a lower federal court, the wiiful
temoval beyond the reach of the lower court of the
sudbject matter of the 1itigation or its destruction,
pending an eppeal, is s contempt of the appellate Juris-

- @iction of the Supteme Court. A fortiori, if the lower

court has issued an injunction at the direction of an
sppellate court, violation of that injunction would
vest in the appellate court jurisdiction to take what-
ever action necessary to protect its judgment.

7 3/ Whatever may be the effect of a vacation on the
ground of mootness issofar as the lower courts in the
District of Columdia are concerned, the opinion in the
case is 8s persuasive here as this Court deems it to

be.
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P. A Court df Appeals May Issue

fojunctions in Aid of its
urisdiction

Courts of Appeals traditionally issue imjumction j
in the nature of stays to preserve the status quo pending
appeal., Beyond that, however, like district courts, they

can issue lnjunctioha which are ancillary to the main

proceeding snd necessary to preserve .nd'effectuate the
Jurisdiction of the court,.

As the Supreme Court explicitly stated in Toledo

¢
Bcales, supra (261 U.S, at 426, 43 S, Ct., at 465, 67 L. RBq,,.
. at 730): '
" ol - Under $262 of the Judicial Code,

** ([the Court of Appeals] had the right

. to issue all writs not specifically
provided for by statute which might
be necessary for the exercise of its
appellate jurisdiction. It could,
therefore, itself have enjoined the
Toledo Company from interfering with
_the execution of its own decree * * *,

In National Labor Relations Board v. Underwood

Machinery Co., 198 E.2d 93 (C.A. 1, 1952), the Court of

Appeals for the Pirst Circuit had entered a decree
caforciui an.ordet of.the;lational Labor Relations
locrdﬁ;cqui;ing tfe piy-ent of back pay by an employer
to an employee., The Board then petitioned the Caurf of

Appéala to restrain a creditor of the employee from

i

_ instituting a state court proceediu( to carry imto
effect attachmeats of part of the back pay, which would
have delayed compliance with the Court of Appeals decree.

Although the Court of Appeals, in the exercise of its

discretion, decided not to grant the relief requested,

it concluded that (198 P.2d st 935):
We have no doudt of the ancillary jurie-
diction of this court, under 28 USC §1651,
to entertain the present petition of the
Bosrd for a restraining order in effectua-
tion of our decree entered ia the main
proceeding * * ¥,




, - 19 -

éhlef Judge l.‘rﬁder. diiseiting, would
have granted the relief requested by the Board in
tie ;:crcile of the court's pncillari Jurisdiction
‘wnder 28 U.S.C. 1651 (198 F.2d at 96).

¢ Judge Magruder relied upon National Labor

Relations Board v. Sunshine Mining Co., 125 F.2a 757 !

(C.A. 9, 1942). There the Court of Appeals had entered

a dgcree enforcing a back pay order against an employee.
Subsequently, on petition of the Board, the Coﬁrt of
l'bedfo jranted an injunction restraining estranged

»*

" wives and creditors of the employees from maintaining

Ly state court actions seeking to attach the back pay.

L4

S = - These decisions indicate that appellate

courts no more than district courts are limited in their
choice of means of protecting their orders. Injunction,
Just like mandamus or contempt, is merely a means by
-hiéhAthe court exercises its ancillary power to

protect its jénera! Jurisdiction. As we have demon-
strated, the courts o appeals possess thé power in
an.ancill;ry proceeding to effectuate their sppellate
Juriggictiﬂa. The choice of means obviously dgpehds
upon the circu-a;:ucea.

Nor is it an objection to an ancillary injunctive

ptdccedin‘ before the court of appeals that the proceed-

K1l

- ing involves the filing ef pleadings, the appearance

of witnesses, the introduction of evidence and the i

dctcriination of factual matters not raised in the

idb.tt below. Although the requiremeat for such pro-
S ceedings i3 less common in an appellate court than in
8 court of first instance, as we have shown, there is

every reason why the two types of courts are parallel

in their need for ancillary jurisdiction to protect




their orders and perallel im their power to entertain

swch proceedings.

. - In Toledo Scales, supra, the petition filed

is the Court of Appeals raised factual issues. Con-
sequently, an answer was filed and a hearing had. Sece

Toledo Scale Co. v. Co-putin‘ Scale Co., 281 Ped. 488

ST (C.A. 7, 1922). As moted, the Supreme Court affirmed

the Jud(itnt rendered by tﬁe Court of Appenls as a
result of its hearing. Si-iiarly, in In re Door, 195
!‘ 24 766 (C.A.D.C., 1952), testimony was offered and
;eto.u-exanination conducted in a contempt proceeding

before the Court of Appeals for the District of Columbia.

o

"ol See glso, United States v. Lynd, No. 19576 (C.A. S,

1962). ££. United States v, Shipp, 214 U.S. 386,

29 S.Ct. 637, 53 L. Ed. 1041 (1909), and Universal 0il

Ptoducts'chpany v. Root Refining Company, 328 U.S. 575,

66 S. cg,'1116. 90 L. Bd. 1447 (1946), where appellate
court; appointsd masters to take evidence which &he
courts then considered and evaluated;

In short, it is clear that.-cvcn though
court of appeals would have no jurisdiction to entertain
an tﬁﬁiiectiﬁn-foi an injunction as an original matter,
it i{s not s0 limited when it acts in an ancillary

proceeding to protect its appellate jurisdiction.




- 21 -
 § §
ig!c Court Has furicdictlon of t?e
endants Named in the Petition
By its very nature an ancillary proceeding
will often raise factual issues not embraced within
the original litigation. Whether the ancillary pro~
"ceeding 1s in a district court or a court of appeals,

its disposition may require the sudbpoenaing of wit-

sesses, the receipt of evidence, findings of fact
and affirmative relief, In its Memorandum the State
q,"inéiy concedes that a district court may, in
such ancillary prnceeding, avail itselif of all pté—

:1cess and procedures available in the primary 1iti-

s

"ttio;TA”Thc State urges, however, that a court of
appeals, in exercising its ancillary jurisdiction,
is li-ited in certain regards to the procedures |
ordinarily sttendant upon the appellate process
- 4tself, The court of appeals, while it clﬁ’subpoenn
witnesses, hea; testinoﬁy, and receive exhibits,
cannot, says the State, summon new parties to appear
dbefore the court even though such parties may bde
necessary for lul;ﬁand effoctive‘:clief in conmection
, with tﬁc courtts ancillisxy jurisdiction.
’ !hcygchtal rule that nmew ﬁnrtics may not
\bc added to a lawsuit at the appellate level is
tilntln‘ntsﬁ.blc from the present situation., The
. distinction is that between the appellate process
e itseif and proceedings ancillary to that process. An

iippcllate court is by its very nature a court of

wgeview.” It reviews what the district court has
‘donme and corrects errors. In properly performing this

functioen 1t must mecessarily 1imit its consideration
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to the record dpbn which the district court based
its decision. It must also, of necessity, limit
its Judgment to the paztieé who were before the
district court, The issues, the evidence, and

the parties are the same, In contrast, an ancillsry

proceeding cannot be so limited, An ancillary pro-

ceeding by its very nature invelves issues, evidence,
and very often parties, yhich are extrinsic to the
primary proceeding. To inhibit fhe addition of
;a:ties would defeat the very purpose of the pro-
ceeding and would ignore its "ancillary” nature,
The $tatc in its Memorandum merely points out the
obvious when it notes that process and procedures
appropriate for ancillary proceedings are more akin
to the customary procedures in a district court than
they u:d to the procedures followed in appellate
courts., To deduce from this a general rule of law
accords neither with reason nor decided cases.
Abundant authority may de found for the
proposition that new parties may bde added in con-
section with an ancillary proceeding, The rule has
been well stated by the Court of Appeals for the

Seventh Circuit in Natural Gas Pipeline Co. V.
Pederal Power Commission, 128 F.2d 481, 484 (C.A.

7, 1942) as followss

"Where a court has jurisdiction of a
cause of action and the parties, it
Bas jurisdiction also of supplemental
proceedings which are a continuation ‘
of or incidental to and ancillary to

the former suit even though the court

as a federal tribunal might not have
Bad jurisdiction of the parties involved
in the ancillary proceeding if it were
en original action, In other wozds,

ersons not .

much as such jurisdiction is ancil-
g s federal court is not precluded
zom exercising it ove
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pacties to the judgment sought to be
enforced. 25 C.J. 696 and 697; 21

C.J.$., Courts, !88, page 136,
- [Bmphasis added.

. In the Natural Gas Pipeline Company case,
supra, the court relied on Jabette County Commissioners

v. Moulton, 112 U.S, 217, 5 s.Cct, 108, 28 L.E, 698
(1884). In tbat case, a court bad entered Judgment
against a township upon bonds issued by the county
connissioners in behalf of the township., Subse~
qaintly, the;plaintiff sought a writ of mandanus .to
compel the commissioners to assess and collect a tax
to satisfy the judgment., It wu; contended that the {
court, if it should act upon such a petition, would |
be exercising original Jurisdiction which, under the

particular facts, it did not have., But the Supreme

Court declined to accept this reasoning, saying (112

U.S, at 221);: ’

It 18 quite true, as it is familiar,
that there is no original jurisdiction in
the circuit courts in mandanus, and that
the .writ issues out of them only in aid
of a jurisdiction previously acquired,
and is justified in such cases as the
present as the only means of executing
their judgments. But it does not follow

gcause the jurisdiction in mandamus is ?
merely that it cannot be ‘

ancillary ) 4

xercised over persons not parties to the
igdiient louEht to be enforced. [Emphasis
added.

See also Léwil v. United Air lLines Iransport

Corporation, 29 F, Supp. 112, 115 (D, Conn., 1939%9)
where Judge Hincks wrote:

It must be noted that the scope of
ancillary jurisdiction depends only upon
tBe.subject-matter of supplemental pro=
ceeding. The number, identity or relstion-
ship of the parties affected dy the
supplemental proceedings have mothing to
do with the existence of ancillary Jjuris~
diction over the sud ject-matter. Thus it ,
has long been established that sncilliacy '
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Juzisdiction over the subject-mstter may
obtain even thouwgh the supplemental pzo-
_ ¢eeding brings in mew parties.

And Judge Mincks also said (29 P, Supp. at 116)s

ece the existence of ancillary
Jurisdiction depends wholly upon a re-
lationship of subd ject-matter as dis-
tinguished from the zelationship of the
parties, * & & T then, the test is the
ased of relief to the party bringing the
Supplemental proceeding, it is immaterial
whether the relief sought is directed :
against a party or against a stranger to
the principal action.

Ancillary jurisdiction extends to sddi-~

| tional parties, even though the court would lack
Jurisdiction over such parties were the ancillary
proceeding original in nature, McComh v. McCormack, L.
§39 F.2d 219, 226 (C.A, 5, 1947) (cross-claim); United

Artists Corp. v. Masterpiece Productions, 221 F.ad '
213 (C.A. 2, 1955) (compulsory counterclaim); Yaughn

Ve Terminal Tramsport Co.,, 162 F. Supp. 647 (E.D.
Tenn,., 1957) (third-party action).
' \
|

In the exercise of their ancillary juris-
diction to prevent obstruction to the carrying out
of school delg‘rcgationAdec:eel, the district courts
bave regularly added as parties defendant persons
having no legal relationship to fhc original 1itigants.
Thus in raﬁbgl v, United States, supra, the commander
of the Arkansas National Guard was added as a defendant
end was enjoined., At various stages in the Mew Orleans
desegregation case the stafe, the governor, the
.occtctn:y of atate, various legislators, the sheriffs
and district attorneys of all parishes in the atabe,
the mayors and chiefs of police of all cities, and
several commercial dbanking houses were added as parties

in the exercise of the court®s ancillary jurisdiction.
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Bush v, Orleans Parish School Board, supra. As ale

seady noted, the district court in the Clismton,
Tennessee, school case added Jobhn Kasper aad a aumber
of local townspeople as defendants. Bullock v, United
States, supra.

A commonly exercised type of ancillary
Jurisdiction is that of the contempt power, The
ealc_ol Sawyer v, Dollar, Supra, involving contempt
pt;;eedlngo in s court of appeals for violation of a
district court order after thcvnnndate on appeal had
gone down, has already been discussed. It is interest-
'w‘in‘ to note at this point, however, that the respondents
in the contempt proceeding included persons who had not
been pa:tiel in either the district court or, on the
sppeal, in the court of sppeals. Charles Sawyer, the
Seczetary of Co-ne:cc,'had been the sole defendant in
the district court, The order entered by the district
court on remand was directed against Mr. Sawyer per-~
sonally., Nonetheless, when other petc@ns, inclﬁding
l;vc:al attorneys connected with the Department of
Justice, acted with S|;yet in violiting the court's
order, they were all cited f@r contempt by the Court
of Appeals, cxe;rly, the Court of Appeals could not
have added them as parties appellant or appellee
while the appeal was pending. They could have been
added as litigants to‘thp primary litigation, if they
céuid have been added at all, only at the disttict

court level, Nonetheless, the court of appeals in
the ancillacy ptocgedlng assuned jurisdiction of
their persons for the purpose of compelling compliance

. with the district court order,




Jmith v, American Asiatic Unde:vriteéc,

134 P.24 233 (C.A. 9, 1943); Wenborne-Karpen Dtiyer
£o. v, Cutler Dry Kiln Co., 292 Fed. 861 (C.A. 2,

1923); and Nolland v, Board of Public Instruction,
258 F.24 730 (C.A. S, 1958), which the State cites,
are inapposite, for they deal solely with the
propziety of joining additional parties in apfellate
courts to litigate the merits of the controverasy
decided in the district couri&j The situation is

obwiously different where, as here, the merits of

the controversy (i.e., Meredith®s right to admission

to the University of Mississippi) have been foreclosed
ever since this Court'®s decree of June 25, 1962, and
the proceedings in this Court are ancillary only,
d.e., they are concerned solely with enforcement of

&7
this Court®s adjudication of the merits,

.3/ VWith zespect to the Smith and Wenborne-Karpen
cases, supra, see also the earlier opinions dealing

with the meczits, 127 F.2d 754 (C.A. 9, 1942), and
290 Ped, 625 (C.A, 2, 1923), respectively.

3 The State argues (Memorandum, pp. 4-13) that
since it and the state officers (other than the

- original defendants) were not parties prior to Sep~-

tember 25, 1962, they are not dound by any antecedent
orders., As we show supra, the power of the court to
conduct ancillary proceedings necessarily includes

the power to add pazties. In any event, the State's
srgunent deals only with the question of whether con~
tempt proceedings can be had against persons not parties
to the injunction claimed to be violated; it does not
deal with what is here involved: the power of the court
to entertain an injunction action against additional
persons in the exercise of ancillary jurisdiction,
Pinally, on this point, it may well be that the de~
fendants added on September 25 are in privity with the
previous defendants and thus properly added even under
the marzowest possible view., The Meredith suit has
been against efficials who were represented dy the
state attorney general, That suit essentially sought
zelief against state action, and the interference

(Pootnote continued on mext page)
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3 (Pootnote continued from preceding page)
slleged in our petition, although involving other
officials, is also state action, At least uwntil
most recently, the original defendants were acting
for the state, and, in s sense, for the state
officials who were added on September 25, Ia that
posture, it is reasonable to hold that the new de~
fendants and the old defendants are sufficiently in
privity even for contempt purposes =~ certainly for
additional relief purposes.
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The United States Has Standing to Assert
the Claim Set forth in its Petition

.rtc State of Mississippi contends further
(Memorandum, pp. 36-41) that the United States had no
standing to seek from this Court the issuance of the
Temporary Restraining Order which prohibited the' |
Governor, Lieutenant Governor, other state officials,
and the State itself, from interfering with its orders
4nd mandate of July 27-28, 1962. The United States
has sought and obtained Just such orders as the one
here questioncd in a number of similar cases.

This Court on September 18, 1962, granted the

United States authority to appear as amicus curiae

"in all proceedings in this action before this Court

* * * [and the District Court] with the right to

submit pleadings, evidence, arguments and briefs and to
initiate such further proceedings, including proceedings
for injunctive relief and proceedings for confe-pt of
court, as may be appropriate in o:det‘to -niuttin and
preserve the due administration of Justice and the
integrity of the judicial processes of the Uhited States,

As the State points out in its Memorandum,

pp. 36, this order was something more than the ordinary

suthorization to appear as smicus curise. It was, in
effect, as the State concedes, permission for the
Government to appear in the case in the status of a
party to the proceedings. fhere is no doubt that this
Court’s order is valid.

In Bush v, Orleans Parish School Board, 191

P. Swpp. 871 (B.D. La. 1961), affirmed, 368 v.S. 11

. C1961), 7 L .Bd.2¢ 75, 82 :.Ct. 117, and H-11 v,

3t. Meleaz Parish School Board, 197 P.Supp. 649 (5.D:

SRR
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La. 1961), affirmed 368 U.S. 515, 7 L.Bd.24 S21,

82 S.Ct. 529, the United States was granted the
authority to, and did, file pleadings and seek injunc-

tions on its own motion. See also, Allen v, State Bd.

of Bduc., No. 2106 (2.D. La.); Angel v, State Bd. of

Bduc., No. 1658 (E.D. La.); Davis v. East Baton Rouge

Parish School Bd., No. 1662 (E.D. La.), in all of which

the United States entered as amicus on March 17, 1961,
and aéu‘ht injunctions on its own motion. Similarlyy
’the United States, joined by the original plnintiff;,
filed pleadings against neg defendant# in Faubus v. Unit

States, 254 F.2d 787 (C.A. 8, 1957), cert. denjied, 358

U.S. 829 (1958), 79 S.Ct. 49; Bush v. Orleans Parish

School Bd., 188 F. Supp. 916 (E.D, La. 1960), affirmed,
365 U.S. 569, 5 L.BEd.2d4 806, 81 S Ct. 754 (1961); and

Bush v, Orleans Parish School Bd., 190 F.Supp. 861

(E.D. La, 1960¥ affirmed sudb nom. New Orlcans v. Bush,
366 U.S. 212, 6 L.Ed.2d 239, 81 S.Ct. 1091 (1961).

There can ée. at this late date, no doubt of
this Cou:t;l power to authorize the United States to
institute injunctive proceedings, as it has done here.
The State's objection, then, is wholly unsuﬁstantial.
Furthermore, the United States pavin‘ standing to obtain
the temporary restraining ordek, it necessarily'has

standing to vindicate that order by proceedings in civil

contempt,
Iv

The Governor, Lieutenant Governor and
Other Officials of the State of Mississippi
Are Proper Defendants

The State contends that it is the oaly real
party im interest im this proceeding and that the

Governor, Lieutenant Governor and the other officials

e,
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of lioolusippl Qexc improperly joined as defendaats.
In effect, the.ltatc is arguing that the Mississippi
officials who have been made parties to this action are
-lthouf responsibility for any of the acts they are
slleged to bave performed. This contention is totally
erroneous, both procedurally and substantively.

A. Procedurally.

Rule 17 of the Pederal Rules of Civil Procedure

is the source of the "real party in interest” requiremen
. '
of federal court litigation. The Rule, however,

applies only to the capacity of the plaintiff, and not
the defendant. It specifically provides that Mevery

sction :hail be prosecuted in the name of the real

party in interest™ (emphasis added). Nothing in the !
Rule requires that the person sued be the real party in
interest. Other provisions of the federal rules are

dcil;ned to protect improperly joined defendants or

persons with interests opposed to the plaintiff vhé
have not been made parties to.the litigation. Thus,
lu1§‘24 permits persons to intervene in law suits under
certain circumstances. This Rule, Bowever, does not
permit the intervenor to displace another party to the
action mergely by pufportin‘ to accept responsibility.
Rather, where a party alleges that he‘hao been improperly
Joined ss » defénd;nt. he must test this contention

by moving to dismiss the suit as a;ainat hi-aelf.

Bere the State offici.ls_wh§ have been joined as

defendants have not moved to dismiss, and this Court

has aslready held that these officials -uof personally
sake such s motion im order to challenge their joinder
s8s defendants. It is clear, therefore, that the State

of Nississippi has mo basis for contesting the joinder i
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of the defendant state officials on the ground that
they are not the real parties in interest,

B. Substantively.

Nore fundamentally, however, the State is in
€rror when it contends that the defendant officials are
mot responsibdle for the acts they are alleged to have
performed since they acted either pursuant to state
law or under directions from a Superior offic{al. That
individual governmental officials are responsible for
;;eir unconstitutional acts notwithstanding the fact
that they are carrying out what state law commands of

them is now too well settled to be questioned., Thus, in

In re Ayers, 123 vu.s. 443, 507 (1887), 31 L.B4. 216,

8 S.Ct. 164, the Supreme Court made clear the nature of
8 state official's rcuponsibilify. The Court gaid:

The Government of the United States, in

- ‘the enforcement of its laws, deals with
81l persons within its territorial juris-
diction, as individuals owing obedience
to ite authority. The penalties of
disobedience may be visited upon them,
without regard to the character in which

" they assume to 8ct, or the nature of the
exemption they may plead in Justification,
Nothing can be interposed between the
individual and the obligation he owes to
the Constitution and laws of the United
States which can shield or defend him
from their just authority, snd the extent
and limits of that authority the Govern-
ment of the United States, by means of
its judicial power, interprets and applies
for itselrf. 1f therefore, an individual,
8cting under the assumcd authority of a

tate, as one of its o icers, and under

eolor of its laws, ¢ £

omes into conflict with
the nugerior .uthoritz of a valid law of
the United States, he is stripped of his
Peprescatative character and subjected

[n his person to the consequences of his
individual conduct., The State has no power
50 im art to him an I-munit from responsi-
Illtz to the supreme ;uthoritz of the

United States. (emphasis added.)

Leodeod
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While the quoted statemeant in Ayers was dictun,

it has since bdeen icccitcdqby the Supreme Court and by
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this Court as s proper statemeat of the applicabdle rule,

3 See Bx parte Young, 209 U.S. 123, 159-160 (1908) 52 L.RBd. | B
714, 28 S.Ct. 441; Sterling v. Constantin, 287 U.S. 1

3 | 378, 393 (1932), 77 L.Bd. 375, 53 S.Ct. 190; United
States v, Alabama, 267 EF.2d 808, 811 (C.A. S, 1959). j
Nor can goveranmental officials excuse their

disobedience of the 1law by claiming that thei tct?d

" pursuant to the directives of a superior. Nelson v,
Steiner, 279 F.2d 944 (C.A. 7, 1960), involved civil

céatenpt proceedings against Justice Depaktnent and

s e 1 doacbe ok A N

Internal Revenue officers. 1In fejectin‘ a defense that
the defendants had acted under instructions from a i
superior officer, the Court said (279 P.2d at 948):

That the action of defendants was
taken pursuant to instructions of
superior authority is no defense. The
executive branch of government has no
right to treat with impunity the valid
orders of the judicial branch. * * »
And the "greater the power that defies i
law the less tolerant can this Court :
be of defiance” . . . .

See s1s0 Sawyer v, Dollar, 190 F.2d 623, 640, sSupra,

wherze the Court said:

[T)he directives of superior executive
officials cannot nullify the court
decree, . , .,

Cf. United States v. Mine Workers, 330 U.S. 258, 306

91 L.B4. 884, 67 S.Ct. 677 (1947). l
CONCLUSION
Wherefore, it is respectfully requested that

the motion of the State to dissolve the temporary

‘#estraining order be denied.

¢ .
Respectfully submitted,

\
BURKE MARSHALL, |
Assistant Attorney General j

|

|

$T.JOHN BARRETT
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IN THE UNITZD ST."ES COURT OF APPZALS
‘JOR fEE FIFTH CIRCUIT ;

. )
Appellant,
CHARIGS DCKSON FAIR, et al.,
B Appellees \
_ ) ¥o. 19475 |
WIITED STATES OF AMERICA, ' o i

) ,’.‘»‘ g .
. Amicus Curiae and )
Petitioner,
v.

STATC OF MISSISSIFPI, et al.,

Defendants.

mmx or POIuJ: ".ND .f‘.U'lﬂORIl'I.u
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I.
The courts of the United States have inherent power to
. eRjoin interference vith and obsiruction to the carryin; out of
their orders. |
Bush v. Orleans Parish School Board, 191 F. Supp.
—8n

1E.5. Ia.), effizmed §67 B.S: 908, A

Bush v. Orleans Parish School Board, 194 F. Supp.
_-1& *dle LN ¥ me [ : n.

Dush v. Orleans Parish School Board, 190 F. Bupp.
55 mﬁm 509 , and
affirmed sub nom Low Orleans v. Bush, 355 U.8. 851. i
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Bush v. Orleans Parish School Board, 188 F. Supp.
%5 (ED. Ia.), affirmed 365 U.5. 59.

Paubus v. United States, 254 F. 22 797 (C.A. 8),
— cert. denied 358 U.5. 829.

United States v. Louisiana, 180 F. Supp. 915
“(E.D. Ia), stay denied 30%F U.S. 500.

II.
@  Relief can properly be granted on the application of

the United States.

Bush v. Orleans Parish School Board, 191 F. Supp.
- "_*v o Bn (EOD- ha), affimd 5: UOSO ”8-

Faubus v. United States, 254 F. 24 797 (C.A. 8),
= cert. denied 350 U.S. 829.

nI.
The arrest of persons on account of their exercise
 of their right to attend schools free frou racizl discrimination

and pursuant to court order constituies :wn obstruction to the court

oxrder.
Dush v. Orleans Parich School Board, 194 F. Supp.
=182 (E.D. Ia.), affirmed 358 U.S. 1l.

v.
State court injunctions wvhich interfere witih federa.l
rights exercised pursuant to a federal.court. decree are void.
Thomason v. Cooper, 254 F. 24 808 (C.A. 8).

N




v. v
hdoctrlneot‘interpouum'udnohgalettect
and can provide no Justification for obstruction of or defiance
cfardeuafmtsotthemitedb‘tates.
Aaron v. m, 358 u.s. 1.
Bush v. Orleans Parish School Board, 188 F. Supp.
‘E.ﬁ. h. ,' . M
' ¥
- s, o g lcspectr'm.y sub.d ited,
- Assistani Attorney. Ccneral
- Attorney, Department of Justice
Attorney, Departuent of Justice 1
LA - a S ‘




- AN ACT CREATING “THE SPECIAL INVESTIGATING COMMITTEE"
COMPOSED OF THREE MEMBERS OF THE SENATE AND THREE MEMBERS
OF THE HOUSE OF REPRESENTATIVES; PROVIDING FOR THE TERMS OF
OFFICE; PROVIDING THE POWERS AND AUTHORITY OF THE COMMITTEE;
. AND FOR RELATED PURPOSES.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MISSISSI
SECTION 1. That the President of the Senate, sand the Spe
er of the House of Reﬁresentat:lves, each appoint three members
_the comnittee from each house, which select committee shall be
.&eaignated, “The Special Investigating Committee."

. SECTION 2. As soon as may be practical after said appoint
ments, Baid committee shall meet and organize by electing a
chsirman, vice-chairman and secretary.

SECTION 3. The terms of office of the members of the com-
aiftee shall expire upon the date of its final report, but in
event, shall the terms of office extend beyond the day of the
sine die adjournment of the Regular 1962 Session of the Mississ
ippi Legislature.

SECTION 4. Said committee qball keep full and complete
minutes and records of all of its pméeedings’ and actions, whic
minutes and records shall be open to the inspection of ény mem-
ber of the Legislature at any reasonsble time during the reguls
hours of a business day. | '

SECTION 5. The committee shall have full power and suthor
to investigate and shall investigate the follow’i:ig:

¢« (a) The alléged practice of direct or indirect |
payment of money by vendors of road ﬁachinery or any other
material, or their agéﬁta, salesmen or employees to mem-
bers of the various boards of supervisors.
~#E57= - (b) The methods, manner and means of such payments.
“ (c) The vioiations of the laws of this state, if
sny, in the sale and purchase‘ of other materials or sup-
plies by the various bosrds of supervisors. '

| (d) The present lsws of the state dealing with the
purchase of materials, supplies, and equipment by the sev-
eral boards of supervisors and recomend to the Covernor
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snd to the ngislaéure ways and means of 1npgoving the

same. . -

SECTION 6. The comnlétee is inthorized and empowered to
poena and examine witnesses, to require the appesrance of any ge
sons and the productién of any paper or document as evidence,
to order the attendance of any witness or the production of an

i o

_.peper, and in such cases the committee shall have the power to
“4ssue all necessary process which shall be signed by the chair
man, vice-chairmsn, or secretary of said committee and shall b
served-by the sheriff of any county or his deputy, or by a
of the coumittee, or by a person designated by the committee a

process server. When any such process has been served, obedie
threto may be enforced Sy the sttachment of the persons, pape |
and records subpoensed, and if any person should willfully refube
to sppear before such committee or to produce any paper or reco
in obedience to any process issued and served, such person shal
be guilty of a misdemeanor and upon conviction shall be punishe
by a fine of not less than One Hundred Dollatrs ($100.00) nor mo
then One Thousand Dollars ($1,000.00), or bf imprisonment in th
county jail for not more than six months, or by both such fine
end imprisonment. _

SECTION 7. The chairman, vice-chairman or secretary of th
coamittee ;s hereby suthorized and empowered to administer oat
to witnesses, and any witness appearing and testifying before
said coumittee who shall willfully and corruptly testify falsel
to any material fsct shsll be guilty of perjury and shall be suf-
Ject to prosecution and punishment therefor as provided by lsw,

_fﬁii! 1f such perjury be manifest, or {f the witness shall refuse

"o testify or produce amy records or documents, be shall be gul
of contempt of the committee and of the Legislature, cud shall
punished accordingly.

S8ECTION 8. Any person sworn and examined as a witness bef
said committee without procurement or contrivance on his part s
not be held to snswer ctininaily or be subject to any penalty o
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forfeiture for sny fact or sct touching which he ie requi-red to \
» testify; nor shall sny statement made, or book, document or psp T —
produced by any such witness, be competent in sny criminal pro-|
. ceeding against gych witness other than for perjury in delive |
his evidence; nor shall such witness refuse to testify to any
~fact or to produce any book, document or paper touching which h
to be examined on the ground that he thereby will incriminate
himself or that it will tend to disgrace or render him infamous,

SBCTION 9, The committee hereby created is vested with

is

power and suthority to employ counsel and to expend such reason
sum as compensation for such counsel as the committee shall de
proi;er, provided, however, that the total expenditure for legal
services shall not exceed the sum of $1,000.00. The committee
is also vested with the power and authority to employ such sten
jraphic help, auditors, investigators, baliffs, process servers
and other employees as may be necessary to enable them to carry
out the provisions hereof snd to fix the compensation of such
employees.

SECTION 10. The members of the committee and the duly
authorized employees and representatives of the coumittee shall
have the power and authority to examine, during the usual busine
hours of the day, all records, books, documents and other papers
coui:hing ﬁpon or concerning the matters and things about which
the committee is suthorized to conduct an investi,ga‘tion‘, and
the committee shall have the power and mthori.'ty to require all
persons, firms and corporations haﬂng such books, records,

‘ ts and othér papers in their possession or under their
_eontrol to produce same within this state at such time and place
as the committee may designate, and to permit an Mpéccion and
examination thereof by the members of said committee or its
suthorized répresenc‘cives and employees. The authority of the
comnittee and its employees to examine such books, records and
pepers otuil. extend to sll such books, records and papers which
sre required by law to be kept or which are necessary or helpful
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person, firm or eo:poration shall willfully fail or refuse to
couply with the provisionms of this mcion. then cuch person,
firm or corporation shell be guilty of a nisdemeanor, and upon
eonviction shall be punished by a fine of not less than GOne
Bundred Dollars ($100.00) or by imprisonment in the county jail
for not more than six months, or by both such fine and imprison
‘ment, ‘

| SECTION 11, The members of the committee chall receive n
compensation, but chall be reimbursed their actual expenses
incurred in discharging the duties imposed upon the committee.

~ The committee is hereby suthorized and empowered to fix the
compensation of its st enographers, suditors and other ewployees
at :ny reasonable amount within i{ts discretion, and in addition
to reimburse such employees for cxpénses'incurred in traveling
on the business of the committee. The committee may also pay
wvitness fees and mileage to witnesses at the rates now allowed
vitnesses by law in the circuit court. A full, complete and
itemized record shall be kept of all such expénditures.

SECTION 12. The expenses of conduécing the investigation
hereby prbvided for, and all expenses of such committee and its
" employees tuthorized.herein shall be paid out of an appropriati
made for that purpose upon warrants issued by the State Auditor
of Public Accounts who shall issue his warrants upon requisitio
tigned by the chairman of the committee.

SECTION 13. The committee shall endeavor to expedite said
investigation as much as possible under the circumstances, and
is cnjoined to make its report to the Governor and the Senate
;p; "Bouse of Representatives on or before March 12, 1962, if
possible, and a report of the findings and recommendations shall
be accompanied by an itemized and detailed 1ist of all receipts
and expenditures of the committee., The committee is authorized
at its discretion from time to time, to make, issue and distribu
preliminary and supplqmen:¢1>reportslo£ its proceedings,
. recommendations snd findings.
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SECTION 14, If any ieetion, parngrapix. oenceﬁce or claus
of this Act shall be held to be unconstitutional or invalid, the

sane shall mot affect any other part, portion or provisions of
Act, but such other part shall remain in full force and effect.

SECTION 15. This Act shall take effect and be in force
from and after its passage.

»

APPROVED FEBRUARY 7, 1962
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Rule 5(4)(6); F. R. Civ. P.

"Service shall be made as follovs:
. * ® n
(6) Upon a state or municipal éorpomtion or other govermmental
organization thereof subject to mt, by delivering a copy of the summons
and of the complaint to the chief executive officer thereof or by serving

clefendapt."
Miseissippi Code, § 38u1.5 .

"In all suits agalnst the State of Mississippl . . . required
to be defended by the Attorney General, a canpleted.copy of the ., , .
original pleading shall be mailed by the Plaintiff or complainant to
the Attorney General . . . .*
Mississippi Code § 1 makes clear that thyy 1, the kind of gutt in

which the Attorney General shall represent the state.
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£ WWALURRLING RLOVLULIUN DECLARLING 11 10 BE 1hHE SENOE
LESIGLATURE THAT EACH AND EVERY ACT OF THE SOVEREIGN STATE (
MISS1SSIPPI, AS PERFORMED THROUGH AND BY ITS PRUPER OFFICIAYS
CONNECTION WITH THE MATTER OF JAMES H. MEREDITH, HAS BEEN L}
UNDER THE LAWS OF THE STATE OF MISSISSIPPL AND UNDER THE CONS
TION OF THE UNITED STATES OF AMERICA; AND, THAT EVERY ACT OF
ATTORNEY GENCRAL AND THE PRESIDEINT OF THE UNITED STATES, IN THIS
MATTER, HAS BEEN ILLEGAL AND IN DIRECT VIOLATION OF CERTAIN
ARTICLES OF AND AMENDMENTS TO THE CONSTITUTION OF THE UNITEIL
STATES OF AMERICA.

WHEREAS, notwithstanding the lawful efforts of our st

leaders and officers to prevent a grave encroachment by the

orders to force, intimidate and erush this state's abilicy,

willingness to protect its state's sovereignty; and

to the United States Constitution, which provides that:
"A well regulated Militia, being necessity to

the security of a free Stute, the right of the people
to keep and bear Arms, shall not‘be infringed."”

the University of Mississippi was rudely disturbed by the wagton
invasion of the University campus by bundreds of armed federdl
marshals backed by thousands of armed troops, all under the 4:

orders of the President and Attorney General of the United St

and

men were quietly moving said students away from the Lyceum B

area of the University; and

| WHEREAS, these federal marshals did also fire tear gas into
groups of students; and |
WHEREAS, these armed federal marshals were obviously }

experienced, untrained and nervous and used tear gas in great

quantities and with reckless abandon. firino toar ocaa intn

.o
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dormitories causing students to be stampeded onto the campus;

were caught, beaten, knocked unconscious and arrested; and

-mér, detaned in overcrowded places without food or water £
'long periods of time and threatened with excessive bail, fines
and punishment; and |

tncluding units of the 10lst and d2nd Airborne Divisions, move
into the Un:lversity and citizens were stopped, seized, searche
v:l.tbout yroper warrant, pushed around at bayonet point, detaine

for long periods without cause, and many were deprived of pers |

_property by force; and

*®

by armed marshals and armed troops of the Federal Govermment w

WHEREAS, many students, under these brutal circumstance

WHEREAS , many of those arrested were handled in an

WHEREAS, many thousands of the Armed Forces of this Nat

HHEREAS the invasion of the sovereign State of Mississ

in direct violation of Article IV of the United States Constitu

which provides that:

Legislature or Executive of this state; and

- nvasion and against domestic vtolence, the President and Atto
Ceneral did directly cause Mississippi to be invaded and occupi
- by armed forces of the Federal Government; and i

- !.nto Federal service under the eircumstances in this case was
direet violation of the Second Amendment to the United States
conottcution. which says:

“Ihe United States shall guarantee to every State
in this Union a Republican Form of Government, and shall
protect each of them asaihsé Invasion; and on Applicatio
of the Legislature, or of the Executive (ﬁhen the
Legislature cannot be convened) against domestic Violenc
AND, WHEREAS, mo such application has been made b?At.he

WHEREAS, instead of belping protect Mississippi against

WHEREAS, the calling of the Mississippi Nacicnal Guatd

. "A well rogulated Militia, being necessary to the
security of a free State, the right of the people to

keep and bear Arms, shall mot be infringed.” |
AMD_ \WMERPAS. tha ecallino of the Mississinni National

TR




wilitia as guéranteed by the Constitution; and
WHEREAS, this man Meredith positively does not meet t
qualifications of the Universivy of Mississippi, applicable

students; and

General, and he 1s, therefore, their direct responsibility:
NOW, THEREFOKE,

BE IT RESOLVED BY THE HOUSE OF REPRZSENTATIVES OF THE
OF MISSISSIPPI, THE SENATE CONCURRING TIXRETN, That the sover :gn

State of Mississippi, by this Concurrent Resolution of the
Legislature, and in conformity to the First Amendment to the

of the Congress, for a redress of grievances.

BE 1IT FURTHER RESOLVED, That the grievaﬁces suffered b
people of Mississippl that are to be set aright, corrected, re
ed, cured or remedied include:

(1) The removal of the said Meredith from the Universit

of Mississippi.

(2). The removal of federa}>marshals and armed troops

. from Mississippi.

Guard from federal service.
(4) The clarification and-reaffirmation of the 10th
Amendment by the Congress.

BE IT FURTHER RESOLVED, That this petition to the Gover
ment for & redress of grievances be forwarded to menbers of
Mississippi®s delegation in the Congress of the United States
wvith the humble request that.they present this petition in the
proper form and to the ptopét persons without delay.

BE IT FURTHER RESOLVED, That é;pies of this Resolution
sent by certified mail to President John P. Kennedy and Attorne
Ceneral Robert P. Kennedy; and '

BE IT FURTHER RESOLVED, That the acts and deeds of the

Governor. the Lientenant Cavarvar tho Proatdont Dra Tommawn
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"and related acts snd deeds of the Mississippi Highway Safety
Patrol and otber law enforcement officers and state public offf-
eials be given the praise and commendation of this Legislature
and of the people of the State of Mississippi.

ADOPTED BY THE HOUSE OF | ADOPTED BY THE SENATE
REPRESENTATIVES October 3, 1962
Octobew 3,°1962 ’

Th son McClellan
. NG SPEAKER OF ThHE HOUSE 0
: IVES




AN ACT TO PROHIBIT PERSONS WHO HAVE CRIMINAL CHAPGES OF
JORAL TURPTTUDE PENDING AGAINST THEM OR HAVE EEEN
CONVICTED OF ANY CRIMINAL OFFENSE, ARD KOT PARDORED, FROM
EEGISTERING OR ENROLLING IN ANY INSTITUTION OF HIGHER
LEARNING, AND FOR RELATED PURPOSES.

§1. That no person shall be eligible for admission to any
institution of higher learning in the State of Mississippi,

a8 defined under Section 213-A of the Constitution of
Mississippi who has a criminal charge of moral turpitude pend-
ing against him or where in any court of the State of Mississi:
or in sany federal court, whether or not the proceedings

under such case may have been continued or stayed by the court
of original jurisdiction or any other eourt, or any person who

- bas been convicted of any criminal offense and not pardoned,

shall not be eligible for enrollment as a student, provided,
however, that this Act will not apply to any charge or con-
viction of triaffic law violations, violation of state con-
servation law and state game and fish laws or manslaughter as
& result of driving while intoxicated or under the influence
of intoxicents, which offenses are explicitly excepted to it.

§2. Aoy attempt by anyone to enroll in any of the in-

- stitutions as enumerated in Section 1 while a criminal pro-

ceeding is pending or who has been convicted as set out in said
section, shall be guilty of a misdemeanor and punished by a
fine not to exceed $300 or one year in the county jail, or
both.

§3. Any one who aids or abets another person knowing at the

time that there is a criminal case pending against such person,

.88 stated in section 1, wvho knowing at the time that such

student has a2 criminel charge pending against him, or who

bas been convicted, as stated in Section 1, shall be guilty of
e misdemeanor and, upon conviction, be punished by a fine of
pot more than $300, or one year in the county jail, or both.

§4. This Act shall take effect and be in force from and
after its passage.

(s1gned 9/20/62)
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