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Appellees,

i

Amicus Curiae and Petitioner,

STATE OB MISSISSIPPI, et al.,

Defendants.
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MEMORANDUM OF THE UNITED STATES IN OPPOSITION
TO MOTION BY THE STATE OF MISSISSIPPI
TO DISSOLVE TEMPORARY RESTRAINING ORDER

The State of Mississippi has filed motions
to dissolve the temporary restraining order issued by
this Court upon application of the United States on

September 25, 1962, and to dismiss the contempt pro-
—

ceedings now pending against i;;s R, Barnett and Paul B,
Jéhnson, Jr.

| ‘The issues which the State seeks to raise
regarding the pending cggfsypt proceedings will not bé

S —————

dealt with in this Memorandum, This Court has heretofore

N,

held that the State of Mississippi has no stamding ¢o

appear upon beﬁaif of the individual contemnors,

Neither Governor Barmnett nor 1t. Governor Joﬁnson has

filed in his own behalf a motion to stay or disaiss.

- The lniues raised by the State in its Motion

 t§ Dissolve the Temporary Restrainihg Order relate to
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_the basic jurisdiction of this Court and to the nature

of the claim asserted in the petition filed by the
United States., There is no claii that the temporary
gestraining order, if the Court has jurisdiction of
the subject matter and the parties and if the United
States has standing to sue, was improvidently granted.

The basic contentions of the State may be

.stated as follows:

(1) This Court lacks jurisdiction of

the subject matter of the clainm stated

in the petition.

(2) This Court has no jurisdiction and

cnnnot‘acquire jurisdiction of the persons

of the defendants named in the petitign.

(3) The United States has mno standing to

gssert the claim stated in its petition.

Each of these assertions will be considered
separately, Certain other matters of claimed legal
defense will be discussed at the conclusion of the

discussion of the above three contentions.

I

This Court Has Jurisdiction of the Subject Matter of
the Claim

The State does not urge that the petition
fails to state a claim upon which the United States is
entitled to relief. 1In light of the precedents such

utsettion could hardly be made. Faubus v. United

States, 254 F. 2d 797 (C.A, 8, 1957), cert den, 358

U.S. 829; Bush v, Orleans Parish School Board, 191 F.2d

871 (E.D. Lla., 1961), aff'd. 367 U.S. 908, The State's

contention is that this Coﬁ:t cannot grant the relief

to which the petition entitles the United States and

that such relief should be sought from the District
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' Before considering the legal authorities
bearing upon this Court's jurisdiction, certain of
the State's misconceptions regarding the nature of
the claim set forth in the petition should be corrected.

A. Nature of the Claim

In its petition the United States alleges that
the legal issues between the plaintiff, James H, Meredith,

and the defendant University officials and Board of

Prustees have been finally adjudicated. The present

proceeding does not involve any claim of right of the
United States to participate in that adjudication. Nor
does the United States seek to affect the result of that

proceeding. The facts alleged in the petition of the

United States are separate and distinct from those in-
volved in the basic law suit, which this Court decided
in its judgment of reversal on Juné 25, 1962, |

The petition alleges that while the Meredith

case was pending in the District Coun;'wnne it was pending
on appeal to this Court, and since the case has been reé-
turned to the District Court pursuant to this Court's

1962,

mandate of July 28, the various defendants named

in the petition have actively engaged in a progran to
frustrate the implementation of this Court's judgment

and any order of the Disttict Court

of June 25, 1962,

which has been or night be
judgment., This prbgram of
.an official and announced
Mississippi. The petition
been announced by both the
(psrlgt;ph 23)

17 and 18),

entered pursuant to that
obstruction has been patf of
policy of the State 6f
alleges that the policy has

Chief Bxecutive of the State

and by the State'leglalature (paragraphs

The policy has been inmplemented by calling

R ".{‘fﬂ(!&\lﬁ\,‘;ﬁ&:ﬁ,{ [N

e

apon all officials of the State to ignore the orders of

this Court und of other federal courts with respect to
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activeli obstruct the inpienentntion of those orders i

(Ptrdgraphs.17, 25 and 32), The defendants are illeged

] g~ L 4
skt A S L
B R Bakard

to have taken concrete steps to obstruct the federal

courts in accordance with the state policy., They have

done 80 by means of invalid injunctive suits in state ;
courts (paragraphs 28 and 29), by criminal prosecution ’J
of Meredith (paragraphs 21, 26 and 29), and by legis-

lation which is clearly directed against Meredith

personally (paragraph 30),

The petition alleges that both the purpose

st A e

and effect of the conduct of the defendants is to
prevent and discourage James H, Meredith from attending
the University of Mississippi pursuant to the judgment 4
and orders of this Court and of the District Court,
In short, the petition alleges that the
defendants have unlawfnlly prevented and are seeking
to prevent the judgment, mandate and orders of this

Court from being carried into effect.
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_B. Significance of District Court Precedents

The Stafe points out in its Memorandum that
prior to the instant case, obstruction of school dese-
gregation decrees has been dealt with by the district
courts, From this circumstance, the state draws the
conclusion that only the district courts have power to
deal with such obstruction. In considering this contention
it is important to consider the bases upon which the dis-
trict courts have acted.

An original suit to enforce rights under the

Fourteenth Amendment to attend pudblic schools without

racial discrimination can be initiated only in a district

- court, The district court has original jurisdiction by

~virtue of Sections 1331 and 1343 of Title 28 U.,S.C., It

is this jurisdiction which the district courts have
exercised in the many school desegregation suits across
the country. '

When a district court has entered a final
Judgment in a school desegregation case in exercise of
its jurisdiction under §1331 aﬁd 1343, and is thereafter
obstructed in effectuating its decree, the jurisdictional
situation changes, Further exercise of jurisdiction i;
not.fo:'the purpose of litigating the rights between
the original parties, but to effectuate and preserve the
Jurisdiction of the court previously exercised and to
uphold the integrity of the court®s decrees., That a
different basis of Jurisdiction is relied uponiis made
clear by a careful examination of the cases,

In McSwain v, Covnty Board of Education of

Anderson County, 138 F, Suvpp. 570 (E.D, Tenn,, 19556)

the District Court entered a final judgment requiring

the defendant school officials to admit Negro applicants

B Rt et T,
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to the high school in Clinton, Tennessee, without racial
discgi-inition. Thereafter, the defendant school officials
filed a petition with the district court seeking injunctive
relief against interference and harassment by John Kasper
and others. The injunction was issued and several of

the persons who had been added as defendants and who

were named in the injunction were later held to be in
contempt. On appeal it was urged that the district court
had no jurisdiction to entertain the petition against

John Kasper and his co-defendants. Concededly, the&

were not acting under color of the laws of the State of
Tennessee and under normal circumstances the distﬁr-‘
bances, assaults and breaches of the peace which they had
committed would be cognizable oﬁly in the courts of the
state., Nonetheless, the court of appeals, relying upon
and specifically ﬁiting the all-writs statute, 28 U.S.C.

1651, concluded that ®The District Court had jurisdiction

' ¢o issue the injunction.” Bullock v, United States, 265

F. 24 683, 691 (C.,A, 6, 1959).

The District Court for the Eastern District of
Arkansas was faced with a similar situation in the case
relating to desegregation of the Little Rock public schools,
A plan for desegregation had been approved by the District

Court (Aaron v. McKinley,143 F. Supp. 855) and the Court

of Appeals had affirmed (Aaron v. Cooper, 243 F, 2d 361

(C.A. 8, 1957)). Thereafter the Governor of Arkansas

. prevented the carrying out of the desegregation déc:ee

by his use of the Arkansas National Guard. The district
court, upon spplication of both the United States and of
the original plaintiffs, enjoined the Governor and the

co;nandant,of the Guard. 1In sustaining this exercise

. of jurisdiction, the Court of Appeals held that "It was

D s o by

i ey
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proper for the court to do all that reasonably and law-

fully could be done to ptotedt and effectuate its orders
and judgments and to prevent them from being thwarted

by force or otherwise.” Faubus v. United States, supra,

14

at pages 804-805. Although the Court of Appeals did not

state whether this exercise of jurisdiction was based

o

upon the all-writs statute or upon the inherent power
of a court to protect and effectuate its judgments, it

is clear that the district court’s jurisdiction was re-

cnlales g d AN e

L

garded as ancillary to the main case and not as primary.

In Bush v. Orleans Parish School Board, 191 F.

A

Supp. 871 (E.D, La., 1961), affirmed 367 U.S. 908, the
court made it equally clear that in bringing in new
parties and enjoining interference with its prior orders, %

it was exercising ancillary and not primary jurisdiction.

The Court emphasized that its exercise of power was not

only independent of the issues in the basic law suit, but i

o

was not even dependent upon the initiative of the liti-

gants in the original law suit, In this connection the

Caean e
e

court quoted from Hazel-Atlas Glass Co, v, Hartford-

. #EER

Empire Co., 322 U.S. 238, 246, 64 S. Ct. 997, 1001,
88 L. Ed., 1250: ) 1?

Surely it cannot be that preservation a .
of the integrity of the judicial process - 3E
must always wait upon the diligence of is
litigants, The public welfare demands that ¥
the agencies of public justice be not so '
impotent that they must always be mute and 3
helpless victims. . . . [191 F. Supp. at 878,
fﬂ. l6]; - :

In no instance when a district court has

St A TR i b e e b R T ok o 3
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exercised jurisdiction to protect its prior orxders in a

T TR

school desegregation case has it purported to exercise i

PR
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primary jurisdiction., 1In each case it has enjoined

obstruction or interference thtough exercise of its

ancillary jurisdiction, whether by virtue of 28 U.5.C. 1651

. v
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? or its inherent power to effectuate its decrees. Accord- 3

é ingly; it is of no significance that a court of appeals

A tacks primary jurisdiction of a school desegregation

? ‘ suit. The only question here pertinent is whether the 3
Court of Appeals has ancillary jurisdiction, as does ff
th? district court, to protect its judgments, mandates ,

R and orders by the injunctive process. ;
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C. The Court of Appeals May Act to [;otect ttl
1utisdict£on. - ]

Ancillary Juriadiction, wkether blled upon the
inherent power of the court to protect and effectuate :
its juriesdiction or upon the all-writs statute, reposes
in all coqtto, both trial and appellate. The ﬁuited
States clearly called upon this Court to exercise its
sncillary jurisdiction; if did not, and it does not nov;
purport to invoke original Jurisdiction of any sort.

“aAn sncillary suit in equity is one growing
out of & prior suit in the same court, dependent upon
and instituted for the purpose of obtaining and enforc-
1ng the fruits of the judgment in the former suit.”

Caspers v. Watson, 132 F, 2nd 614, 615 (CA 7, 1942),

cert. denied, 319 U.S, 757, 87 L. Ed. 1709, 63 §. Ct.

1176; Local Loan Co. v. Hunt, 292 U.S. 234, 239 (1934),

78 L. Bd. 1230, 54 S. Ct. 695; Root v. Woolworth,

150 U, S 401 (1893), 37 L. Bd, 1123, 14 §5. Ct. 136
*Special statutory authority is not necessary
to authorize a federal court to exercise its ancillary

jurisdiction.” _Carter v. Powell, 104 F. 2nd 428, 430

(C.A.S, 1939), cert. denied, 308 U.S, 611, 84 L, Bd. 511,
60 S, Ct. 179. ‘

Moreover, ih the exercise of ancillary jdria-
diction, courts may proceed without regard to the
stetutory limits of jurisdiction which would restrict

the court were the proceedings original. Local Loan Co.

v. Hunt, 292 U,S, 234, 239 (1934), 78 L, Ed. 1230,

$4 8. Ct. 695; Erippendorf v. Hyde, 110 U.S. 276,(1884),

28 L, Bd. 145, 4 S, Ct, 27; Devey v, WNest Pairmont Gas

Cell Co., 123 U.S. 329, 333 (1887), 31 L. B4, 179,

88, Ct, 148; Caspers v, Matson, 132 F. 2nd 614 (C.A.7,

'1942), cert. denied, 319 U.S, 7573 Clens Falls Indemnity

gt O g 8 S 2 L B S
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Co, v. United States, 229 F, 2nd 370 (C.A.9, 1955);

Walmsc Co. v. Isaacs, 220 F. 2nd 108, 113-114 (C.A.1,

1954).

And ancillary jurisdiction may be exercised
by an appellate court in aid of its appellate juris-
diction just as it may be exercised by a triel court

in aid of its jurisdiction., National Brake Co. v.

Christensen, 254 U.S, 425 (1921), 65 L. Ed., 341,

41 S, Ct, 154; Toledo Scale Co. v; Computing Scale Co.,

281 Fed. 488 (C.A.7, 1922), sffirmed, 261 U.S. 399 (1923),

67 L. B4, 719, 43 S, Ct. 458.

D. lgﬁuance of the Mandate Does Not Exhaust the
Power of the Court of Appeals.

The State argues, however, that the "enforce-
ment of a fin;i decree remanded to a District Court
1ies in the hands of that Court."” (Memorandum, p. 20).
Presumably it follows that the issuance of the mandate
exhausts the power of the Court of Appeals to act with
respect to the case.

We sgree that the jurisdiction of courts of
sppeals is nppellate‘rather than original., We agree also

that the appellate function is exercised by a review of

the record made in the district court, followed by a

mandate to that court, and that normally the appellate

function does not involve the taking of evidence or
the addition of parties at the appellate'level. But

the question here concerns not generalities about the

usual functions of an appellate tribunal; what is

involved is the power of a federal court of appeals
to p:otect and make effective its appellate jurisdic-

tion in sppropriste cases by ancillary proceedings.

e
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art A g



ezl et

kR ek

[P R :

R L S
tidii c1leak tLtf ﬂédceedin;; may be had in @

courf of appeals whick involve something other than

ceview of the record nsde in the district court. LaBuy V.

Howes Leather Co., 352 U.S. 249 (1957), 1 L. Bd. 290,

727 s. Ct. 309. Such proceedings may be hed either prior

)
to the attachment of appellaterjurisdiction -- a8 in the

}
LaBuy case -- OF they may occu{\zfter the mandate has

issued to the aistrict court. See discussion, infra.

The test in each case is whether the proceeding involved

can properly be said to be ancillary to the appellate

function of the court-and to a case to which the Juris-

diction of the court has attached or may attach in the

future.

In Toledo Scale Co. V. Computing Scale Company,

261 U.S. 399 (1923), 67 L. Ed. 719, 43 S. Ct. 458, the

Supreme Court upheld an order of the Court of Appesals

for the Seventh Circuit directing the District Court

to issue an injunction the purpose of which was to

protect a judgment of the Court of Appeals. Previously,

the Court of Appeals had upheld the validity of =

patent held by the Computing Scale Company and the case

was sent back to the pistrict Court for an accounting.
The accounting resulted in a decree for profits of

more than $400,000 in favor of the Computing Scale
Company. The Court of Appeals affirmed fhe decree but
stayed its mandate to permit an application to the
Supteﬁe Court for writ of cerkiorari. On the day the

Court of Appeals took this action, the Toledo Scale

Company brought suit in the United States District Court

for the Northern District of Ohio and agein challenged

. the validity of the Computing Scale Conpany*s patent,

" The Computing Scale Company then directly petitioned

the Court of Appeals for the Seventh Circuit requesting

RPN s
A P A
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that the Cpért enforce its decree by enjoining the
53 Toledo Scale Company from continuing with its suit in
G the Ohio District Court., A response was filed in the ;

Court of Appeals by the Toledo Scale Company. The Court

R

l':'

fy of Appeals, on the basis of the p;eadings filed and

_T srgument heard, which raised issues never presented to' ‘
f% the District Court, concluded that the petition of the i
' Computing Scale Company was "ancillary to the original

o Jurisdiction invoked" and ordered the issuance of the

injunction prayed for. 281 Fed. 488 (C.A. 7, 1922).

The Supreme Court affirmed, holding that the injunction
was "within the power of the Circuit Court §f Appeals”
(261 U.S. 399, at 426, 67 L, Ed. 719, 43 s, Ct. 458),
relying upon the all-writs-statute (now 28 U.S.C. 1651).

To be sure, in Toledo Scale, as the State

corfectly points out, the mandate of the Court of Appeals
to the District Court had not yet gone down at the time
the appellate court acted to protect its judgment. But
-y ~ : that this is irrelevant is shown by subsequent decisions.

In United States v. United States District Court, 334 '

e g Y

LIS o ;

U.S. 258 (1948), 92 L. Ed. 1351, 68 S. Ct. 1035, the
very question at issue was whether the Court of Appeals i

could take action to compel compliance with a mandate

which had already issued. Said the Supreme Court (334

U.S. 258, at 264, 92 L, Bd, 1351, 68 S, Ct, 1035):

el e

It is, indeed, s high function of
mandanus to keep a lower tribunal from
- interposing unauthorized pbttructions
. to enforcement of a judgment of a
 §.‘ _ higher court [citing case]. That

1;; R function may be as important in pro-

?QM o o tecting a past exercise of jurisdiction

s S e S
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a8 in safeguarding s present or future

1/
~one (emphasis added).

See also, United States v. Smith, 331 U.S. 469 (1947),

91 L. Ed., 1610, 67 S. Ct. 1330, where the Supreme Court

held that the Court of Appeals had power to issue mandamus

_1/ That there may be circumstances in which jurisdic-
tion remains in the court of appeals for certain
purposes even after issuance of the mandate is re-
flected also in cases such as Individual Drinking Cup
Co. v, Public Service Cup Co., 262 Fed., 410 (C,A. 2,
1919); S. S, Kresce Co. v. Winget Kickernick Co.,

102 F. 2nd 740, 742 (C.A. 8, 1939), and Epstein v.
Goldstein, 110 PF. 2nd 747 (C.A. 2, 1940), where appellate
courts construed or clarified their mandates without
recalling them., See also In re Gamewell Fire-Alarm Tel.
Co., 73 Fed. Rep. 908 (C.A. 1, 1896), where a petition
was filed with the Court of Appeals requesting leave to
reopen a case in the District Court because of newly
discovered evidence. The petition was filed with the
Court of Appeals after that court had affirmed the
decree of the lower court and had issued its mandate.
Nevertheless, the Court of Appeals entertained the
petition and held (73 Fed. Rep. at 911):

We have no doubt that an application

may be made, a8 in this case, after the
~Judgment, after the issue of the mandate,
and after the close of the term at which
the judgment was entered, subject to
certain limitations as to time arising
out of the equitable doctrine of laches,
and other possible exceptional 1limita-
tions.

Subsequently, the decision in the Gamewell case was
spproved by the Supreme Court. In National Brake Co.
v. Christensen, 254 U.S, 425, 431 (1921), 65 L. Ed. 341,
41 S, Ct, 154, that Court stated:

That leave to file a supplemental peti-
tion in the nature of a bill of review
may be granted after the judgment of
the appellate court, and after the
going down of the mandate at the close
of the term at which judgment was
rendered, was held in In re Gamswell
Co., 73 Fed, Rep. 908, in a carefully
considered opinion rendered by the
Circuit Court of Appeals for the First
Circuit, reciting the previous considera-
tion of the quesntion in casses in this
Court, We think these cases settle the
proper practice in applications of this
nature.

Accords Brown v, Brake-Testing Equipment Corporetion,
50 F. 2nd 380 (C.A. 9, 1931), See 8lgo Universal 0il

L P P A el
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and ﬁtohibition to compel vacation of s District Court
order grenting a new trial after affirmance of the
conviction by the Court of Appeals. And see, In re
Chicago R.I, & P.R, Co., 162 F, 2nd 257 (C.A; 7, 1947),

cert, denied, 332 U.S., 793 (1947), 92 L. Ed. 374,

68 S, Ct, 21. 3 . .

1 / (Cont.)

Appeals for the Third Circuit permitted inquiry into
the validity of a judgment that had been rendered
many years previously, There, a decree was entered
sustaining a patent of the Universal 0Oil Products
Company (6 F., Supp. 763). That decree was affirmed

by the court of appeals (78 F. 2nd 991) and certiorari
was denied by the Supreme Court (296 U.S., 626 (1935),
80 L, Bd., 445, 56 S. Ct, 149), but its validity was
challenged before the Court of Appeals in subsequent

- proceedings in related cases., The Court of Appeals

thereupon csuscd an investigation to be conducted of
the earlier decree and, at the conclusion of the
investigation snd following a report of s master,
vacated the ecrlier decree and ordered the cavse
reargued. The Supreme Court affirmed the power of

the Court of Appeals to act ss it did, poting that

(328 U.8, $734.8¢ 580, 90 L, Ed., 1447, 66 S, Ct., 1176):
"the inherent powar of a federal court to investigate
whether 8 judgment was obtsined by fraud, is beyond
question,”

.
71N
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E. The Court Of Appeals May Act By Order Directly
Upon Litigantg

The State would further argue, however, that

the Jdecisions discussed above show merely that an
app§llnte court may direct the District Court to take
steps to protect the past, present, or future juris-
diction of the Court of Appeals, but that the nppe;iate
tribunal may not act to protect its jurisdiction by
proceeding directly again;t litigants. To issue

direct orders, as distinguished from orders operat-

ing throueh the Pistrict Court ~- the argumént goes ==
is an exercise of erizinal jurisdiction not vested in

a court of appeals.

There is mo good reason for assuming that,
in the protection of its own orders and its own juris-
diction, a coﬁrt of appeals is as limited as the State
would have it. It is "fundamental that a court of
equity has the inherent power to issue such orders
and injunctions as may be mecessary tb prevent the
defeat or inmpairment of its jurisdiction.” In re

Cuick Charpe Inc., 69 F. Supp. 961, 969, (W,D, Ok1.

1947). The power to render a judgment includes the

power to enforce that judgment by appropriate process,

United States v. Fing, 74 F. Rep. 493 (C.C. E.D. Mo., 1896).

In Sawyer v. Dollar, 190 F, 2d 623 (C.A.D.C.

1951), vacated as moot, 344 U.S, 806, 73..S. Ct,. 7, 97 L.Ea.

628 (1952), the Court of Appeals held that it had

" power to enforce, by its own processes, and by way of

8 civil contenpt proceeding, a District Court order

entered by its direction in haec verba. The Court

. said (190 F. 2d at 634, 642);

¥
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This court, having directed the

United States District Court for the

District of Columbia to enter a judp-

 ment.on mandate in terms prescribed by

gt.'hna tie power to punish for contempt
those who disobey or resist the order or
mandate so entered by the Digtrict Court.
Merrimack River Sav, Bank v. City of
Clay Center, 1911, 219 U.S. 527, 31 S. Ct.
295, 55 L, Bd., 320; Toledo Scale Co. v.
Computing Scale Co., 1923, 261 U.S. 399,
43 S. Ct, 458, 67 L, Ed. 719.

‘ *. * ; * &
Toledo Scale Co, v. Computing Scale Co.
held that when a District Court enters
an order by direction of a Circuit Court
of Appeals, and that order is disobeyed,
the Circuit Court of Appeals has power to
punish summarily for the disobedience.
In that case the order of the District
Court was in the words of the Circuit
Court of Appeals, as in the case now
before us. Apd the punishment there was
in civil contempt, as in the order now
being entered in the present case., We
are of the opinion that the decision in
Toledo Scale Co, v. Computing Scale Co.
is not only "good law™ but is a binding
authority upoﬁ the point. 1If it is not
the 1law, Courts of Appeals sre impotent

- . ¥ » L4
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in respect to decrees which they formulate

and direct a Dict;ict Court to entet.—al

In addition to pointing out correctly that

the decision 1in Sawyer was vacated;b; the Suprene
Court because it had become mooted, the State objects
to the Sawyer case onrfwo grounds: (1) the Court of
Appeals there enforced its previous ;tdera not by an
injunction but by a contempt proceeding, snd (2) no
sdditional parties were involved. We submit that

these distinctions are of no significance.

2/ And see Merrimack River Savings Bank v. Clay Center,
219 u.S. 527, 31 s.Ct. 295, 55 L. Bd, 320 (1911) where

the Suprenme Court held that, irrespective of the isgsuance

of an injunction by a lower federal court, the wilful

removal beyond the reach of the lower court of the
subject matter of the 1itigation or its destruction,
pending an appeal, is a contempt of the appellate juris-
diction of the Supreme Court., A fortiori, if the lower
court has issued an injunction at the direction of an
appellate court, violation of that injunction would

vest in the appellate court jurisdiction to take what-
ever action necessary to protect its judgment,

_3/ Whatever may be the effect of a vacation on the
ground of mootness insofar as the lower courts in the
District of Columbia are concerned, the opinion in the
case is as persuasive here as this Court deems it to
be.,

v
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F. A _Court of Appenls May Issue
Injunctions in Aid of its

Jurisdiction

Courts of Appeals traditionally issue injunctions
in the nature of stays to preserve the status quo pending

appeal, Beyond that, however, like district courts, they

can issue injunctions which are ancillary to the main

proceeding and necessary to preserve and effectuate the

jurisdiction of the court.

As the Supreme Court explicitly stated in Toledo

Scales, supra (261 U.S, at 426, 43 S. Ct., at 465, 67 L. Ed.,

at 730):

Under §262 of the Judicial Code,

[the Court of Appeals] had the right

to issue all writs not specifically .
provided for by statute which might

be necessary for the exercise of its
appellate jurisdiction., It could,
therefore, itself have enjoined the

Toledo Company from interfering with
. the execution of its own decree * * *,

In National Labor ﬁelations Board v. Underwood

Machinery Co., 198 F.2d 93 (C.A. 1, 1952), the Court of |

Appeals for the First Circuit had entered a decree

enforcing an order of the National Labor Relations

Board requiring the payment of back pay by an employer .

to an employee. The Board then petitioned the Court of

Appeals to restrain a creditor of the employee from

instituting a state court proceeding to carry into

effect attachments of part of the back pay, which would

have delayed compliance with the Court of Appeals decree.

Although the Court of Appeals, in the exercise of its

discretion, decided not to grant the relief requested,

it concluded that (198 F.2d at 95):

We have no doubt of the ancillary juris-
diction of this court, under 28 USC §1651,
to entertain the present petition of the
Board for a restraining order in effectua-
tion of our decree entered in the main

R
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Chief Judge Magruder, dissenting, would
have granted the relief requested by the Board in
the exercise of the court's ancillary jurisdiction
under 28 U.S.C. 1651 (198 B.2d at 96).

Judge Magruder relied upon National Labor

Relations Board v. Sunshine Mining Co., 125 F.2d4 757

(C.A. 9, 1942), There the Court of Appeals had entered
8 decree enforcing a back pay order against an employee.
Subsequently, on petition of the Board, the Court of
Appeals granted an injunction restraining estranged
wives and creditors of the employees from maintaining
state court actions seeking to Qttach the back pay.
These decisions indicate that appellate
courts no more than district courts are limited in their
choice of means of protecting their orders. Injunction,
jus‘ like mandamus or contempt, is merely a means by
which the court exercises its ancillary power to
protect its general jurisdiction. As we have demon-
strated, the courts o appeals poésess the power in
an ancillary proceeding to effectuate their aeppelinte
Jurisdiction., The choice of means obviously dependsv
upon the‘ﬁircumstances. |
Nor is it an objection to an ancillary injunctive
proceeding before the court of appeals that the proceed-
ing involves the filing of pleadings, the éppearance
of witnesses, the introduction of evidence and the
determination of factual matters not raised in the
court below. Although the requirement for such pro-
ceedings is less common in an appellate court than in
8 court‘of first instance, as we have shown, there is
every reason why the two types of courts are parallel

in their need for ancillary jurisdiction to protect
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their orders and parallel in their power to entertain

such proceedings,

l

In Toledo Scales, supra, the petition filed !

|

in the Court of Appeals raised factual issues. Con-

iequently. an answer was filed and a hearing had. See

Toledo Scale Co. v. Computing Scale Co., 281 Fed. 488

. (C.A. 7, 1922). As noted, the Supreme Court affirmed

Ed

the judgment ren&eted’by the Court of Appeals as a
result of its hearing., Similarly, in In re Door, 195 V »  §‘
P, 2d 766 (C.A.D.C., 1952), testimony was offered and
cross-examination conducted in a contempt proceeding

before the Court of Appeals.for the District of Columbia.

See also, United States v. Lynd, No. 19576 (C.A. 5,

1962). Cf. United States v. Shipp, 214 U.S. 386, S

29 s.Ct. 637, 53 L. Bd. 1041 (1909), and Universal 0il

Products Company v. Root Refinin&fCompany. 328 U.s. 575, , é

§
8
e

66 S, Ct, 1176, 90 L. Bd. 1447 (1946), where appellate

é; courfa appointed masters to take evidence which &he ; ?
Fﬁ - courts then considered and evaluated. &b! ‘
‘é In short, it is clear that, even though a é; |
i court of appeals would have no jurisdiction to entertain 5 s
;; lh application for an injunction as an original matter, E
? ~ 4t is not so limited when it acts in an'ancillaty :
"? proceeding to protect its qpéellate jurisdiction.

§
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This Court Ezs JInrisdiction of the
Defendants llamed in the Petition ‘

By its very nature an ancillary proceeding

will often raise factual issues not embraced within
the original litigation. Whether the ancillary pro=
ceeding is in a district court or a court of appeals,
its disposition may require the subpoenaing of wit~
nesses, the receipt of evidence, findings of fact

and affirmative relief., In its Memorandum the Stats
seeningly concedes that a district court may, in

such ancillary prnceeding, avail itself of all pro-~

cess and procedures available in the primary 1iti-

gation, The State urges, however, that a court of

appeals, in exercising its ancillary jurisdiction,
is limited in ce;tain regards to the procedures
ordinarily attendant upon the appellate process
itself, Tbe court of appeals, while it can subpoena
witnesses, hear testimony, and receive exhiﬁits,'
cannot, says the State, summon new parties to appear
before the court even though such parties may be .
necessary for full and effective relief in conmnection
with the court®s ancillary jurisdiction,

| The general rule that new parties may not
be added to a lawsuit at the appellate'level is
distinguishable from the present sitnatioh. The
distinction is that between the appellate process

itself and proceedings ancillary to that process., An

appellate court is by its very nature a court of

“review.," It reviews what the district court has
done and corrects errors. In bzopgriy perforning fhis

function it must necessarily 1limit its coasideration

e
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to the recérd tpon which the district court based
its decision., It must alsn, of necessity, 1limit
its jndg-ent to the parties who were before the
di;trict court, The issues, the evidence, and
the parties are the same, In contrast, an ancillary
proceeding cannot be so 1limited, An ancillary pro~
ceeding by its very nature involves issues, evidence,
and very often parties, which are extrinsgic to the
primary proceeding; To inhibit the addition of
parties would defeat the very purpose of the pro-
ceeding and would ignore its "ancillary" nature.
The Stafe in its Memorandum merely points out the
obvious when it potes that process and procedures
appropriate for ancillary proceedings are more akin
to the customary procedures in a district court than
they are to the procedures followed in appellate
courts. To deduce from this a general rule of law
accords neither with reason nor decided cases.

Abundant authority may be found for the
proposition that new parties may be added in con-
nection with an ancilla:y proceeding, The rule has
been well stated by the Court of Appeals for the

Seventh Circuit in Natural Gas Pipeline Co. v,

Federal Power Comnission, 128 F.2d 481, 484 (C.A.

7, 1942) as follows:

“Where a court has jurisdiction of a
cause of action and the parties, it

has jurisdiction also of supplemental
proceedings which are a continuation

of or incidental to and ancillary to
the former suit even though the court
as a federal tribunal might not have
bad jurisdiction of the parties involved
in the ancillary proceecding if it were
an original action. In oihed words,
ipenznch a8 such Jurisdiciion is ancile
lery, a federal conzt is not praciuded
Z;bm exercisicg it over persons not

e
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- partiés to the judgment sought to be
_enforced, 25 C.J. 696-and 6973 21
,CeJ.S., Courts, gss, page 136,

[Baphasis added.

ﬁ : In the Natural Gas Pipeline Company case,

3 supra, the court relied on Labette County Comnissioners ;k

" v. Momlten, 112 U.S, 217, 5 S.Ct. 108, 28 L.E. 698 i
Moniton 3

(1884), In that case, a court had entered judgment

against a township upon bonds issued by the county f Q

commissioners in behalf of the township. Subse- . ;

quently, the:plaintiff sought a writ of mandanmus to
compel the connissioners to assess and collect a tax

to satisfy the judgment., It was contended that the

™

court, if it should act upon such a petition, would

be exercising original jurisdiction which, under the

—_

e

particular facts, it did not have. But the Supreme
Court declined to accept this reasoning, saying (112

U.S. at 221):

K T ' It is quite true, as it is familiar, ’
3 that there is no original jurisdiction in i
the circuit courts in mandanmus, and that s
the .writ issues out of them only in aid :
of a jurisdiction previously acquired, 1
and is justified in such cases as the Sk
) present as the only means of executing e #
3 their judgments. But it does not follow 3
’ pecause the jurisdiction in pandanus is
ancillary merely that it cannoi be

exercised over persons not parties to the
judgment sought to be enforced. LExphasis
added,

See 8l1so Lewis v. United Air Lines Transport

Corporation, 29 F, Supp. 112, 115 (D, Conn., 1939)

- where Judge Hincks wrote:

It must be noted that the scope of
ancillary jurisdiction depends cnly upon
tBe.sud ject-matter of supplemental pro-
ceeding, The number, identity or relation=

" " ship of the parties affected by tbhe
supplementsal proceedings bave notding to ‘
do with the existence of ancillary jJuris- {
diction over the subject-matter, Thus it :
has long been established that anciliary ;
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Jurisdiction over the subject-matter may
obtain even though the supplemental pro=-
ceeding brings in new parties,

And Judge Hincks also said (29 F. Supp. at 116)s

ees the existence of ancillary
Jurisdiction depends wholly upon a re-
lationship of sub ject-matter as dis-
tinguished from the relationship of the
parties, * ®# * If then, the test is the
need of relief to the party bringing the
supplemental proceeding, it is immaterial
whether the relief sought is directed
against a party or against a stranger to
the principal action.

Ancillary jurisdiction extends to addi-
tional parties, even though the court would lack
Jurisdiction over such parties were the ancillary
proceeding original in nature. McComh V. McCormagk,
159 F,2d 219, 226 (C.,A. 5, 1947) (cross~claim); United

Artists Corg; v. Masterpiece Productions, 221 F.2d

213 (C.A. 2, 1955) (cdmpulsory counterclaim); Vaughn

" v, Terminal Transport Co,, 162 F, Supp. 647 (E,D.

Tenn., 1957) (third-party actionm).

In the exercise»of their ancillary juris-~
diction to prevent obstruction to the carrying out
of: school desegregation decrees, the district courts
have reguléily added as parties defendant persons
having no legal relationship to the original lifigants.

Thus in Faubus v, United States, supra, the commander

of the Arkans#s National Guard was added as a defendant
and was enjoined, At various stages in the New Orleans
desegregation case the State, the governor, the .
secretary of state, various legislators, the sheriffs

and district attorneys of all parishes in the stale,

the mayors and chiefs of police of all cities, and

several commercial banking houses were added as parties

in the exercise of the court®s ancillary jurisdiction.
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Bush v, Orleans Patish School Board, supra. As ale

ready noted, the district court in the Clinton,
Tennessee, school case added Jobhn Kasper and a number

of local townspeople as defendants. Bullock v, United

States, supra,

A commonly exercised type of arcillary

.jntisdiction is that of the contempt power. The

case of Sawyer v, Dollar, supra, involving contempt

proceedings in a court of appeals for violation of a

district court order after the mandate on appeal had

gone down, has already béen discussed, It is interest~
ing to note at this.point, however, that thé respondents
in the contempt ptoheeding included persons who had not
been parties in either the district court or, on the
appeal, in the ?ourt of hppeals} Charlés Sawyer, the
Secretary of Commerce, had beeh the sole defendant in
the distfict court, The order entered by the district
court on remand was directed against Mr, Sawyer peg~
sonaily, Nonetheless,'when other persons, including
several attorneys connected with the Department of
Justice, acted with Sawyer in violating the court®s
order, they were §11 cited for contempt by the Court
of Appeals, Clearly, the Court of Appeals could not
have added thep a8 parties appellant or appellee
while the appeal was pending., They could have beén.
added as litigants to the primary litigation, if they
could have been added at all, only at the district
court level, Nonetheless, the court of appeals in
fie ancillary proceeding assumed jurisdiction of
their persons for the purpose of compeiling compliance

with the district court order,

£ e
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Smith v, American Aaiatic<Underwriters,'

134 F.2d 233 (C.A, 9, 1943); Wenborne~Earpen Dfyer

€o. v, Cutler Dry Kiln Co., 292 Fed. 861 (C.A. 2,

1923); and Holland v, Board of Public Instruction,

258 F.2d 730 (C.A, 5, 1958), which the State cites,
are inapposite, for they deal solely with the
propriety of joining additional parties in appeliate
courts to litigate the merits of the controversy
decided in the district courf%/ The gsituation is
obviously different where, as here, the merifs of

the controversy (i.e., Meredith®s right to admission
to the University of Mississippi) have been foreclosed

ever since this Court®s decree of June 25, 1962, and

the proceedings in this Court are ancillary only,

d.e., they are concerned solely with enforcement of
' ' S/
this Court®s adjudication of thé merits.

.4/ With respect to the Smith and Wenborne-Xarpen
cases, supra, see also the earlier opinions dealing

with the merits, 127 F,2d 754 (C.A. 9, 1942), and

290 Fed, 625 (C.,A, 2, 1923), respectively,

.3/ The State argues (Memorandum, pp. 4-13) that
since it and the state officers (other than the
original defendants) were not parties prior to Sep-~
tember 25, 1962, they are not bound by any antecedent
orders, As we show supra, the power of the court to
conduct ancillary proceedings necessarily includes
the power to add parties. In any event, the State's

~argument deals only with the question of whether con~
tempt proceedings can be had against persons not parties

to the injunction claimed to be violated; it does not
deal with what is here involved: the power of the court
to entertain an injunction action against additional
persons in the exercise of ancillary jurisdiction.
Finally, on this point, it may well be that the de~
fendants added on September 25 are in privity with the
previous defendants and thus properly added even under
the narrowest possible view, The Meredith suit has
been against officials who were represented by the
state attorney general, That suit essentially sought

relief against state action, and the interference

(Footnote continued on next page)
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The United States Has Standing to Assert
the Claim Set Forth in its Petition

The State of Mississippi contends futther'
(Memorandum, pp. 36-41) that the United States had no
standing to seek frop this Court the issuance of the
Temporary Restraining Order which prohibited the
Governor, Lieutenant Governor, other state officials,
and the State itself, from interfering with its orders
and mandate of July 27-28, 1962. The United States
has souggt and obtained just such orders as the one
here questioncd in a number of similar cases.

This Court on September 18, 1962, granted the

United States authority to appear as amicus curiae

"in =11 p?oceedings in this action before this Court

¢ * * [and the District Court] with the right to

submit pleadings, evidence, arguments and briefs and to

initiate such further proceedings, including proceedingé

for injunctive relief and proceedings for contempt of

court, as may be appropriate in order to maintain and

preserve the due administration of justice and the

integrity of the judicial processes of the United States."
' As tﬁe State points out in its Memorandum,

pp. 36, this order was something more than fhe ordinary

authorization to appear as amicus curiae, It was, in

effect, as the State concedes, permission for the

""Government to appear in the case in the status of a

party to the proceedings. There is no doubt that this
Court’s order is valid,

In Bush v. Orleans Parish School Board, 191

BP. Supp. 871 (E,D, La, 1961), affirmed, 368 U,S. 11

(1961), 7 1.34.24 75, 82 -.Ct. 119, asad H-11 v,

PP ’— =
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La, 1961), affirmed 368 U.S. 515, 7 L.Ed.24 521,
82 S.Ct. 529, the United States was granted the
authority to, and did, file pleadings and seek injunc-

tions on its own motion., See also, Allen v. State Bd.

of BEduc., No. 2106 (E.D. La.); Angel v, State Bd. of

Bduc., No. 1658 (E.D. La.); Davis v. East Baton Rouge

Parish School Bd., No. 1662 (E.D. La.), in all of which

the United States entered as amicus on March 17, 1961,
and sought injunctions on its own motion. Similarlys
the United States, joined by the original plaintiffs,

filed pleadings against new defendants in Faubus v. United

States, 254 F.2d 787 (C.A. 8, 1957), cert. denied, 358

U.S. 829 (1958), 79 S.Ct. 40; Bush v. Orleans Parish

School Bd., 188 F. Supp. 916 (E.D. La. 1960), affirmed,

365 U.S. 569, 5 L.Bd.2d4 806, 81 S Ct. 754 (1961); and

" Bush v. Orleans Parish School Bd., 190 F.Supp. 861

(E.D. La. 1960) affirmed sub nom. New Orleans v. Bush,
366 U.S., 212, 6 L.Ed.2d 239, 81 S.Ct. 1091 (1961).

| There can be, at this late date, no doubt of
this Court's power to authorize the United States to
institute injunctive proceedings, as it has done here.
The State’'s objection, then, is wholly un#ubstantial.
Purthermore, the United States having standing to obtain
the temporary restraining order, it necessarily has
standing to vindicate that order by proceedings in civil
contempt,

- ; Iv
.The Governor, Lieuten#nt Governor and

Other Officials of the State of Mississippi
Are Proper Defgndants

The State contends that it is the only real

party in interest in this proceeding and that the

Governor, Lieutenant Governor and the other officials
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of Mississippl were improperly joined as defendants.
In effect, the State is arguing that the Mississippi

officials who have been made parties to this action are

"without responsibility for any of the acts they are

alleged to have performed, This contention is totally
erroneous, both procedurally and substantively.

‘A. Procedurally,.

Rule 17 of the Federal Rules of Civil Procedure
is the source of the "real patty in interest"” requirement
of federal court litigation, The Rule, houevér,
applies only to the capacity of the plaintiff, and not

the defendant. It specifically provides that "every

ictipﬂrshall be prosecuted in the name of the real.

party in interest” (emphasis added). Nothing in the

Rule requires that the person sued be the real party in

interest, Other provisions of the federal rules are

designed to protect improperly joined defendants or

- . persons with interests opposed to the plaintiff who

bhave not been made parties to the litigation. Thus,
Rule 24 permits persbns to intervene in laﬁ suits under

certain circumstances. This Rule, however, does not

" permit the intervenor to displace another party to the

action merely by purporting to accept responsibility.
Rather, where a party alleges that he has been improperly
joined ss a defendant, he must test this contenfion |
by moving to dismiss the suit as against himself.

Bere tﬁe State officials who have been joined as
defendanta have not moved t§ disuiis, and this Court

£5l already held that theaé officials‘nust personélly
make such a motion in order to challenge their joiader

as defendants. It is clear, therefore, that the State

of Mississippi has no basis for contesting the joinder

T
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of the defendant state officials on theigtound that
they are not the real parties in interest.

‘B. Substantively.

More fundamentally, however, the State is in
error when it contends that the defendant officials are
not reéponsible for the acts they are alleged to have
performed since they acted either pursuant to state
law or under directions from a superior official. That

individual governmental officials are responsidble for

their unconstitutional acts notwithstanding the fact

‘that they are carrying out what state law commands of

them is now too well settled to be questioned. Thus, in

In re Ayers, 123 U.S. 443, 507 (1887), 31 L.Ed. 216,

‘8 §.Ct. 164, the Supreme Court made clear the nature of

8 state official's responsibility, The Court said:

The Government of the United States, in
the enforcement of its laws, deals with
all persons within its territorial Juris-
diction, as individuals owing obedience

to its authority. The penalties of
disobedience may be visited upon them,
without regard to the character in which
they assume to act, or the nature of the
exemption they may plead in justification.
Nothing can be interposed between the
individual and the obligation he owes to
the Constitution and laws of the United
States which can shield or defend him

from their just authority, and the extent
and limits of that authority the Govern-
ment of the United States, by means of

its judicial power, interprets and applies
for itself, If, therefore, an individual,
Acting under the assumed authority of a
State, 2s one of its officers, and under
color of its laws, comes into conflict with
the suverior authority of a valid law o

the United States, he is stripped of his
representative character, and subjected
in his person to the conscnuences of his
individual conduct, The State has no power
to _imoart to him any immunity from reoponsie
bility to tike suprene authozity of the
United States, (emphasis sdded.)

-While the quoted statement in‘Azeta was dictum,
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this Court as a proper statement of the applicable rule.

See Ex parte Young, 209 U. S. 123, 159-160 (1908) S2 L.Bd.

714, 28 S.Ct, 441; Sterling v. Constantin, 287 U.S.
378, 393 (1932), 77 L.Bd. 375, 53 S.Ct. 190; United

States v, Alabama, 267 F.2d 808, 811 (C.A. S, 1959).

Nor can governmental officials excuse their
disobedience of the law by claiming that they acted

pursuant to the directives of a superior. Nelson v.

Steiner, 279 F.2d 944 (C.A. 7, 1960), involved civil

contempt proceedings against Justice Department and
Internal ievenue officers. 1In rejecting a defense that
the defendants had acted under instructions from a
superior offxcer, the Court said (279 F.2d at 948):

That the act;on of defendants was
-taken pursuant to instructions of
superior authority is no defense. The
executive branch of government has no
right to treat with impunity the valid
orders of the judicial branch. * *
And the "greater the power that defies
law the less tolerant can this Court
be of defiance" , . . ,

See also Sawyer v. Dollar, 190 F,2d 623, 640, supra,

whére the Court said:

[Tlhe directives of superior executive
officials cannot nullify the court
decree. . , .,

gﬁ. United States v. Mine Wbrkers. 330 U.S, 258, 306

91 L.B4, 884, 67 S.Ct. 677 (1947).
CONCLUSION
Wherefore, it is respectfully requested that

the motion of the State to dissolve the temporary

restraining order be denied,

Respectfully submitted,

BURKE MARSHALL,
Assistant Attorney General

ST.JOHN BARRETT
HAROLD H, GREENE
DAVID RUBIN

PO

i A,

4
i

1

A

L

i TSI

T e et




e b

NEARS ERY

IN THE -
UNITED STATBS COURT OF APPRALS
FOR THB PIPTH CIRCUIT

- ' : NO. 19,475

JAMES H, MBRBDITH,

Appellant

vs,

- CHARLBS DICKSON FAIR, et al., -
' 'Appellees.

UNITBD STATES OF AMERICA,
Amicus Curiae and Petitioner,

ve.

'STATE OF MISSISSIPPI, et al.,

Defendants.

MEMORANDUM ON BEHALPF OF THE UNITBD STATES

I
By its order of September 28, 1962, this Court
fourdd Ross R, Barnett in contempt of its restraining

orders entered on September 25, 1962, This finding was
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based upon evidence that Governor Barnett personally
and through law enforcement officisls of the state, act-
ing under his direction, physically prevented James
Meredith from entering the University of uiani;aippi as
& student in accordance with the order of the Court of
July 28, 1962.
Governor Barnett's conduct was fquud by this Court
to have the delidberate and snnounced purposé of prevent-
ing compliance with the Court's order. Nevertheless,
because the proceeding was in civil contempt and remedial
in purpose, the Court gave Governor Barnett until
- October 2, 1962, to show that he'was'fullj'complying'nith
the terms of the Court®s restraining ofder; entered on
Septemdber 25, 1962. The order of contempt provided that
unless the Governor showed such compliance he should be
committed to the custod} of fhe Attorney General and pay
& fine to the United States of $10,000 per day. 1In order
t&‘ihow full compliance, the Court required that_the
Governor show thet he had stopped doing the acts which
the court had enjoined, and that he had stsrted to do
what heshould have done all slong as Governor of the
State of Mississippi, that is:
", « .that he [hed] notified all 1aw enforce-~
ment officers and all other officers under
his Jjurisdiction or comnand:
*(a) To cesse forthwith all
resistance to and interference
with the orders of this Court

and the District Court for the
Soutbern District of Mipsissippi;

\\
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»(b) To maintain law and order at
and around the University and to
cooperste with the officers and
sgents of this Court and of the
United States in the execution of
the orders of this Court snd of the .
District Court for the Southermn Dis-
trict of Mississippi to the end that
James H, Meredith be permitted to
register and remain as s student at
the University of Missisoippi under
the same conditions as apply to all
other students.™

On October 2, Governor Barnett appeared before
this Court for the first time through his counsel. In
answer to queationi from the Court, counsel stated that

the Governor was in fu11 compliance \dth the Cou:t's

"o:der,:tnd would £u11y comply with orders of the COurt

i4n the future to the extent he was‘physically able to
do so. Counsel showed through representations to the
Court that James Meredith had been permitted to enter

as a student at the University without interference

‘from Governor Barnett or other state officials, and‘

that Governor Barnett had twice called upon the pe0p1e
of Mississippi in general terms to keep the peace.
There i8s no dispute that Governo: Barnett had
‘then ceased his affirmative interference with §onp11-
ance with the Court's order of July 28, and was to that
degree in compliesnce with the Court’s orders of Septenm-

ber 25 and September 28, He did in fact, between the

' contempt order of the Court on September 28, 1962,

and the hearing on October 2, 1962, cease the physicsal

resistance to the orders of the Court which he had

previously undertaken personally and through other

state officisls. Law enforcement officials of the

“‘state did not interfere with the entrance of federsl

)
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~1‘. dnforée-ent officers to the cespus of the
Unlverafty of Migsissippi en Sunday, Septq-b?r 80,
Instead, bypre-arrangement with the Governor, the
federel officialo were met by state lav enforcement

officers and were escorted onto the ceapus. State-~

- ments were made to the federal officisls that the

state officers would cooperste with them in maintsin-
ing order, 1In sddition, James Meredith wee acconmpanied

by state as well es federal officials when he per-

v sonally entered the canpus of the University snd no

attenpt was made to interfere with that‘Cvént¢

7 The significance of this much complignce with
the orders of the Court by Govetnot Barnett sbould not
be underestimated, By reason of the Governor's arrange-~
sent to hive Meredith enter the University on September
30 & confiict befwecn_state and'federal law enforce-
ment officials which had previously seemed inevitéble
was avoided, | .

Nevertheless, Governor Barnett has clearly not

- made 8 showing. that he hgs purged hinself of contempt

as tequired by the September 28 order of thi- Court.
He has shown a cessation of prior resistamce to and
interference with the order of the Court. He bsas not
shown what instructions, if any, were given to the 1law
enforcement officers of the state uander subparagraph
(b) of the order of S;ptenbet 28._ A1l of the state
court orders, the grrest wvarrents, thc -state-

court uctionl brought by the Governor, ‘and the six
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proclamations of September 13, 20, 24 and 25 are 8tiil

ocutstanding as far a3 appears on the‘record. |
This is not & foilure of detail, or merely a

lack of any showing of what specific instructions

were given, There has deen no showing that state law

enforcement officers in fect made efforts to maintsin

law and order at the University or to coé}erate with

federal officers. During the beigh? of the riot at

Oxford on the night of September 30, no state police

were present. The Court can notice that law and order

vas -aiutcined on the night of Septenber 30 and the

‘norning of Octobe: 1 and since then only by aeveral

hundred deputized federal marshals and thousands of
tzoops ient to Oxford at the conmand of the President
of the United States to put doewn iideepread civil
disorder in ?hat ares, '
Further, at the hearing on October 12 counsel
for the Governor retracted their statements that the
Governor lntended.in the future fully to comply with

the orders of the Court. While the exact poa!tion of

-the Governor is now unclesr, the Court must assune

for the present that the Governor intends to comply
only with such orders of the Court as he feels are
consistent with the policieas snd laws of the State of
Nll:insippi, and that the Governor wi%l not notify
sy enfotceacnt»officera ?f the state, 3 required by

the order ef September 28, that they should maintain

-1aw and order at snd around the University and cooperate
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with fedéral officers ¢o the end that Jsmes Meredith
be permitted to remain ss s student at the University
under the same conditions as apply to all other
students,

This being so, the Court would be justified in

imposing upon the Governor the sanctions set forth

~ 2n its order of September 28th,

Upon orsal argument, counsel for the United
statéa ndvisgd the Court that the Government did net
bel!éverthat, in view qf the ipportant step taken by
éﬁé‘coférn§£4iﬁ cé§§£h£ inférfe£én§e witﬁ‘éhéJCoutf's;
orders, ?he sanction of imprisonﬁent would now serve
8 useful, femedial purpose. Law and order at the
Univcrai?y, and the personal protection of Mr,
Meredith, are sfill being achieved through & force of
federal troops, The Government is presently unable
to sdvise the Court when this will cease to be nec~
essary, | . »

On the other hand, the Governor has fsiled to
show that he bas purged himself of contempt, He has
fasiled to show that he has or will exerc;se the basic
responsibility of the Chief Bxecutive Officer of the

State of Missigsippi to preserve both law arnd order

within the borders of that state. Under these circun-

stances, ie believe that the Court should impose the

other sanction set forth by the order of Septenber 28,

snd that the Court should continue to impose that

sanction until the Governor has issued the instructions

called for by the order of September 28,

LY
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It should be fully recognized that the Governor
of a state can as effectively interfere with the
desegregation order of s federal court by refusing
to enforce the law 23 by active acts of obstruction.

He controls the executive branch and the law enforce~

ment machinery of the state government, It wes
accordingly propef for the c;ﬁ:t in %ts order of
September 28 ?o require -the Governor, in order to
purge himself, to sbow that he was not 1ntérfering

with the Court's order by inaction as well as to show

that he had ceased active defiance,

‘In‘the 1ight of the remedisl purposes of the pro-
ceeding, it is lpprop:iste.now for the Court to use
the sanction of a fine to compel compliance with the
affirmative provisions of the Court's order. The
sanction of imprisonment would have been necessery if
the Governor had ﬁot ceased his active snd physical
interference with compliagce with the Court'’s order,
It may again be necessary, and might also be appro-
priate as & punishment for criminal contempt. But
what 1s required now is for the Governor to take
affirmative steps in his capacity as Govgrnot to main-
tain law and order in the vicinity of Oxford end to
see that the orders of the Court sre not interfered
with by the citizens of Mississippi or sanyome elce,
The use of fines for this putpose'ln fully in kgeping

with the United Mine Workers case, 330 U.S, 258, 304-

305, upon which this Court based its order of September v

‘
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28. Por the principal restraining order which

Governor Barnett has violated was sought by the United
States as a friend of the. Court, to protect the integ-
zity of the processes of the Court, And it is the

United States which has suffered irmense financial

88 well as other harm from the course of action i

followed by tbe{Governor since September 13, and from
his f‘ilure to meet the requirements of subparagraph
v(b) of the order of September 28,

We believe that it is within the discretion of
,the COurt whether the fu11 amouut of the fine net £orth
'!n the o:der of September 28 ahould now be imposed fork
the period sigce October 2, 1962 until the hearing
on October 12, 1962, The full amount of the fine 1is
juntifie& by the amount of damage -- finanéiai and
otherwise -~ done the United States by the Governor's
failure to uphold the law, Any ambiguity as to the
requirements imposed by the Court for the period
between October 2 and the hearing on October 12 is due
qntirely to erroneous representations made on behalf
~of the QOvernot'ut the October 2 hearing. In any event,
houevef; we believe that the full amount of the fine
of $10,000 per day should be imposed from the date of
any further order issugd by this Court until the
Governor issues the required instructions.

A proposed order to gccomplish these ends is

uttucbcd to this Hemorandum. The order el1s0o contains

8 peragraph designed to require, if the Court so
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desires, that the bovernor subnit a signed statement

to the Court on the steps taken by him in compliance.
, B

11

In the’event it a?ould become necessary, this
Court would, of course, have the po;er to order the ;
arrest of Governor Barneft. |

Federal courts have been held to have.the suth« |

ority to enter a judgment that a contemnor be - R

Uphaus v, Wyman, 360 U.S, 72, 81 (1959),

imprisoned until he purges himseilf of contempt. See | E

“”éxaee”iiii“ig‘éaj'ié'f5i1a;s”tha£”t£;"bo§££'iga“;'"m N
power to issue an order to a U.S, Marshal directing
Bim to carry out its judgment of imprisonment by tak-
ing the con?emnor info physical custody, and such

orders have, in fact, been issued, United States v,

Shipp, 214 U,.s, 386, 483 (1909); In re Delgado, 140

U.S. 586, 587 (1891); Wilson v, United States, 65 F,

2d 621, 622 (C.A., 3, 1933); In re Allen, 13 Blatch

C.C. Rep., 271 (D. Vt. 1876),

The powervto arrest applies to the Governor of
& state &8s to any other citizép. 4Stat? officials are
a8 amenable to federal process, orders, Jjudgnments ;
and warrants &8 other litiganta.v Georgia Railroad & 5

Banking Company v, Redwine, 342 U.s, 810 (1952); Bx
Pazte Younz, 209 U,S. 123, 160 (1908); Cooner v. Aaron,

358 U.S, 1, (1958); cf. Bush v, Orleans Poarish School
. . b d Sy -—-‘-—-———-_‘—-_“_

Boszd, 188 Ped. Supp. 916, 922 (B.D, La. 1960), sff'a

365 U.S, 569, This must be #0 or the supremacy clause
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of the Constitution (Art, VI, U.S. Constitution)
would be largely meaningless, This rule applies to

the governor of a state, Sterling v, Conatentine,

287 U.s. 279, 393 (1932): Dpovis v, Gray, 16 ¥al1,
203 (1872),

The necessery corollary of decisions holding that
& governor may be enjoined and is otherwise amenable

to process is that, if he violates an injunction, he

-8 subject to precisely the sanme Judicial senctions

*
court! .-/,,

88 are spplicable to any other 1itigant in the federal

*
=/ Decislions dealing with the power of a state court

to srrest e stais governor (oee Rice v, Dz7"3T, 207 Mass.
377, 93 M.B; 24 321 (1911), State cx rell, :5 v. Stons,
120 Ko, 438, 255 S.W, 376 (1594577 2, Vis 2% Ry Co,
v, Lansy, 61 Miga, 102), ere irzeicvonT. —wins coasidera~
tions of eeparation of powers (end the anonaly of acking
8 state governor to exart the ultinate poiice ganction
8gainst himself) obviously have mpo application to the

situetion here,

- 10 o
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"~ the'procedure followed in the United States v. Shipp;

- ' , 111

4t the hearingl on both September 28 and
October 12, the Courf expressed concern at the amount of
Judicial time which was required to ?ffect conpliance
with its orders. 1In this connection, it should bde
noted that the actuasl terms of the preliminary injunction
8sked by the Government sre Rarrowly decigned to
prevent interference and obstruction of the Court's order
80 that there can be po real -1aunderatanding'nl to wkat

kind of acts would violate the order. In any event,

214 U,s, 471; is available both for further proceedings
on this contempt proceeding and for any contenmpt matters
which might arise under the preliminary injunction asked

by the United States, 1In United States v, Shipp, 203

U.S, 563 (1906), sn information for criminal contempt was
filed in the Supreme Court against a nunber of persons who
were charged with having violated an order of the Court
sllowing an appeal and requiring the safekeeping of the
defendent in a state criminail proceeding, Certain
prelimingry questions of law were raised by the defen-
dants ngd passed upon by the ‘Court.itcelf. 203 U.S, 563,
However, the Court thereafter oppointed‘n *commissioner"”
in the case, "to take and return the testimony in t?is
proceeding, with the powers of 8 master in Cchancery,

88 provided in the sules of this courts but saig

- comaissioner shell not meke sny findings of fact or

state any conclusions of 1lsw,” 214 U.S. at 471,

- 11 -
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Upon the basis of the testimony taken before the

88 to a numder of the defendants (214 t!.s.L at 425), and

St e 2 i

e g SR

has been sent by Airmail, postage prepeid, to each of : 7% 'E

B v ot e

commissioner, the rule to show cause was made absolute

sttachments for the bodies of the contemnors issued , &
(214 U.S, at 483), :
Reapectfully submitted,
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Burke liarshall
Assigtant Attorney General

St, Johny arrett
Atforney,/ Deparfment z;rduatice
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Honoreble Joe T, Patterson
Attorney General, State of

Mississippi
Jackson, Mississippi

Constence B, Motley, Esq,
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New York, New York
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