Lok K e oy it i S g el A

.

. i s g a ek

e bt s g i

Aty Wit vy

=

RS

CE

o K. T
SNITED STATES CCJIRT OF APPEALS
FOR THE FIFTH CIRCUIT

NO, 19,475

GAMES H, MBREDITH,
TN ' | Appcu.'lat
ve,
CHARLBS DICKSON PFAIR, et al,,

g e . Appellees,

UNITED STATES OF AMERICA,
Amicus Curise and Petitioner,

v8,
STATE OF MISSISSIPPI, et al,,

Defendants,

SUPPLEMENTAL MEMORANDUM ON BEHALF OF
THE UNITBED STATES

On Septémber 28, 1962, this Court determined
that Governor Ross R, PDarnett was im civil contespt
Vof the _COutt'o order of September 25 restraining
the Governor snd other state officials from inter-
fering with the sdnission and comtinued sttendance of
Jemes Meredith as s student at the University of
Nississippi, The Couszt's ozder of September 28 gave
the Govermor untii Ootoder 3 to purge himseif of con-
tespt by dessing interference snd instructing eil
state officials subjeot to the Governor's direction
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to -nlkttlafliw and ot@dt'io as to permit tho,ecnflpucd
sttendinee of Meredith at the University oa'thi sane
Sasis as other studests, -
4 A On October 3 the Govc:io: cppcatoa before tbc‘
;i?npt through his co;nsfl .nﬁ :optegcatod to the
kcoott that be wes in compliance with the orders of the
Court, Nhile these gepresentations were retracted in paét“
by edup.el for the Governor at s furtheé hearing on Octo~
ber 12, it appears still to be the pasition of the
Ga’p:..z that he is in compilance with the Court's osder,
snd that the Coqtt should accordingly not impose on him
either imprisonment to compel further steps im c;upllsnce
with the Court's order, or the fines which were set forth
;n the Court’s order of September 28 to be lppooed on the
Governor in the event that he did Qét cease hig contemptuous
eonduct, The Governor diq ot present any evidence of
what specific asctions he bhad taken at either hearing.
Counsel for Meredith at the hearing on September
38 opposed giving Goversor Barnett any additional time
4n which to purge himself, At the hearing on October
12 pleintiff’s counsel represented to the Court that they
aid sot believe that the Goversor had puréed himself
ofihlo contempt, and that the Court should ‘ccot&ing!y
impose at that time the nunctiqa of llpzlsonmegt on
the Govctnoi. Counsel did mot, however, iatroduce any
evidence in support of their position, and did mot
specify what further steps the Governor should be
eompelled to take, '
At the Besrings on October 2 and October 12,
counsel 19: the United States represented t; the

" Coust that the Governos had complied st lesst in part

.
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-!f;ffh;roté;;;-oé t‘; éoﬁ;t.iy éc;.ta‘ his intexference
with the sdaission and sttendance of Mecedith st the
Ualictuity.f Accordingly, counsel stated that they
844 mot belicve that the cngt should now order the
!-;éli;aioat of the Govermor, but that the Court should
z-i&ie the u‘action of the fipes which the Court stated
would zum egsinst the Governor in the event that he had
lﬁt purged himself by Octodber 2,

The basis for the position of the United
Stgl :n that imprisonment of the Govermor would sot
sesve & tc-edic{_putpose at that time since bis inter-

ference with the Court’s order had ceased, On the

 other hand, the United States believed that since the

Governor had mot fully purged himself, the Court
should levy upon him the sanction which the Courzt stated

. in 1ts order of September 283 would be imposed -~ that

is, a fine of $10,000 per day, This fine would be |

imposed decause of his past failure to purge himself,

snd not for futﬁtc coercive purpésea such as would be

secessary to Justify the imposition of inpriooh-ent.
The position of the Goverament was restated

in 4its memorandum of October 15, Assertions of

fact made by the Governaent were contradicted by

couilcl for the Governor in their memoraadum of

. October 18, and on October 24, counsel for the Govern=-

ment zepresented again to the Court that the factual
sssections made by counsel for the Government

is court and in the memorandum of October 15 were
océﬁtétc; and that any denials or coatradictory ssser-

tions of fact made by counsel for the Governor were

i!t&‘ut !buadsflon. Again, however, mo evidence on
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say of the controverted issues of fact was lnttodéeed
for the benmefit of Court, WNo zesponse has deen filed

by counsel for the Governor to the October 34 semorandua

#41ed by the United States,

i At this stage of the proceedings, the parties
are in dispute es to whether the Governor is or
is mot In compliance with the orders of the Court
88 to whether the sanction of the fines imposed on the
Governor by the order of the Court of September
ziﬁph.nld or should not be put into effect; and as to
whether it 1s an sppropriate coercive step for tﬁe
future now to commit the Govermor to the custody of
the Attorney General until he takes further steps
to purge himself of his contempt., A fundamental
difficulty on the present record before the Court
is the necessity of determining what further steps
should be required of the Governor when the Court is
sot informed as to precisely what he has and has
sot done to comply thus far with the Court's o:dero.
The Court is without an adequate factual record upon
which to base its deteknin&tion.a. to which of several
possible courses it .hou1Q~£ollow. In addition, the
Court 18 without the assistance of an adequate factual
gecord upon which to make a detetninstion whethers
erininal conteampt proceedings should or should not be
4dmposed on the Governor for his conduct in the past,

' Upon the basis of the conflicting repre~
sentations made by counuellfo: the Governor to the

Court, and such facts as are available to the Govermment,
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we tdho:c to tto zecommendations made to the Coutt
lt thc lc.:iag on 0¢tobot 12 and in the memorsndum sad
ptopo.ed o:de: -uhnlttcd ‘on October 15,

Nevertheless, meither the Court mor the

Gtto:-ont has available at present a complete

‘ICItunl toco:d upon which to base its deto:ninat!onl.-

This !c slso true of counsel for the plsintif!. Con-~
flicting factual sssertions have been made to.the

Court, Neither the Court mor the United States presently

- knows what, 1f any, instructions have in fact been

giginf§y the Governor to state officials with respect
to the continuéd attendance of Meredith at the University,
In addition, within tke past week, the
factual situation has agsin bdeen changed by the state
highway patrol being made availabdle, under
terns and circumstances that are not clear, to maintain
1aw end order at the University of liississippi,
It is 8 matter of great public interest and
national importance that whatever disposition is made
of the pending charges against the Governor be accom~
plished upon the basis of as full a factual picture as
possible. This 1s true not only as to the detecmination
to de made by.the Court, but also :‘ to the recommenda-
tions-to the Court which are to be made by the Government
is tho‘c:etcine of its grave responsibilities as samicus

gurise,
" Aecordingly, we recommend to the Court that

it sppoint s master, in accordance with the procedure

followed in the Shipp case, outlined in our -e-ortndu--

as
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of October 15, to t.kg whatever evidence the United
States, the plaintiff, and the Governor may wish to
present oa his eo-pliincc with the orders of the Courtg
his arrangements with the United States for ;uch com-
p@iiﬁotinfhe instructions given by him to the state hlghvcy
’dfial and other state officiaslsg the conduct of the
state law enforcement officials on Sthepbet.ad and
since that date; snd his future intentions,
We believe that this course will best serve
‘the vindication of the dignity of the Court, the
€ aat‘iﬁ‘:ilite:elt»in careful resolution of a dispute
detween the Unit;d States and tiae Chief Executive
Officer of one of the states, and the interest of tke
plaintiff in the effective realization of his consti-
tutional rights. It will unavoidabiy mean further
delay before the Court ecan resolve the issues before
it. In the past such delay would have defested the
orders of the Court, which to be fully effective,
gequired Meredith's admission and attendance at the
University this semester, But that hes been accomplished,
The Governor has cessed overt interference with
Neredith's attendance, Purther interference has been
enjoined by the Court's preliminary injunction issued
. October 19, The state law enforcement officials
sppear again to be available to onfo;ce law and order
on the University campus, Some" disciplinacy action hsg been
and 1is being taken sgainst University students responsibdle
for continued demonstrations on the éanpun. And :Qderal

msrshals and the military have insured the plaintiff’s
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continued sttendance at the University aad qu eoatinue
to do so as long as is necessary. Under these cir- '
cumstances we believe the advantages of a complete
factual record significantly outweigh the disadvastages
c{f?ietﬁi:.dolay in ruling on the contempt action

ntﬁfait the Governor,

Respectfully subdmitted,

3‘ PO Burke Hazshall
4 Assistant Attorney General
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' CERTIFICATE OF SERVICE

- - L0

I hereby certify that a copy of the foregoing
sﬁfple-cntil Memorandum on Bebalf of tﬁo’ﬂaited st|tc-
tijx?!?q_icat by Airmail, postage prepsid, to each of
tlf%gélioviig attorneys 1isted below, st the address
léﬁic;todg

Thomas H, Watkins, Esq.
Suite 800, Plazs Building
Jackson, Nississippi

, John C, Satterfield, Esq.
di s- 340 Pirst National Bank Building
Jackson, Mississippi

Charles Clesrk, Eeq,
P, O, Box 1046
Jackson, Nississippi

' Gazner W, Green, Sr., RBsq,
* 800 EBlectric Building
: Jackson, uiclinlippi

Sonorable Joe T. Patterson

Attorney General, State of
Niesissippi

Jackson, Mississippi

Constance B, Motley, Esq.
10 Columbdbus Circle
New York, New York
Re Jess Brown, Esq,

1105=-1/2 Washington Street
VYicksburg, Mississippi

Dated this 3rd day of November, 1962, -

————
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“CHAKLES DICESON FAIR, et al.,

o IR THE uuxtnn sfatns counr oe APPEALS

POR T!! FIFTH CIICUIT

JAMBS B. MERBEDITH,

Appellant :
NO. 10475

Appellees.

ONITED STATES OF AMBRICA, As
Amicus Curiae and Petitioner,

iﬁ' .

\

STATB OF MISSISSIPPI, et al.,

Defendants.
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MEMORANDUM OF THE UNITED STATES IN OPPOSITION
TO MOTION BY THE STATE OF MISSISSIPPI
T0 DISSOLVE TEMPORARY RESTRAINING ORDER

The State of Mississippi has filed motions
to dissolve the temporary restraining ofder issued by
this Court upon application of the United States on
September 25, 1962, and to dismiss thé contenpt pro-~
ceedings now pending agsinst Ross R, Barnett and Paul B,
Johnion, Jr;

The issues which the State seeks to raise
gegarding fhe pending coiteupt proceedings will mot be
dealt with in this Memorandum, This Court has heretofore
heild that the State of Mississippi has mo standing to
appear upon behalf of the individual contemnors.

Neither Governor Barmett mor Lt. Governor Johnson has

. filed in his own bebalf a’-otion to stay or dismiss.

__ The issues raised by the Staf® in its Motion

i .

to Disidlve the Temporary Restraining Order relate to

i,
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the basic juiitdictioh of this Court and to the nature

of the claim asserted in the petition filed by the

United States. There is no claim that the temporary

restraining order, if the Court has jurisdictioen of

 aﬁhthg subject matter and the parties and if the United

-~ . States has standing to sue, was improvidently granted.

The dasic contentions of the State may be

‘stated as follows:

(1) This Court lacks jurisdiction of

“ the subject matter of the claim stated

‘ 3 - " 4n the petition.

(3) This Court has no jurisdiction and
cannot acquire jurisdiction of the persons
of the defendants named in the petition,

» (3) The United States has no standing to
sssert the clainm stated in its petition,

Bach of these assertions will be considered

~ separately, Certain other matters of claimed legal

defense will be discussed at the conclusion of the

discussion of the above three contentions.

|

This Court Has Jurisdiction of the Subject Matter of
the Clainm

The State does not urge that the petition
fails to state a claim upon which the United States is
entitled to relief. 1Im light of the precedents such

assertion could hardly de made. Paubus v, United

. 'taffi, 254 F,24 797 (C.A, 8, 1957), cert, den, 358

U.8. 829; Bush v, Orleans Parish School Board, 191 PF.2d

871 (B.D. La., 1961), aff'd, 367 U.S. 908, The State's

" contention is that this Court cannot grant the relief

to which the petition estitles the United States and
that such relief should be sought from the District

_ _Court. This contention is without merit.

e A
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Before comsidering thie lcgal authorities
bea:lng upon this Court’s jltl.diction, certain of
the State's misconceptions zegarding the mature of

the claim set forth inm the petition should be corrected.

s A, Nature of the Claim
~> - 7‘7 - M

In its petition the United States alleges that

. the legal issues between the Plaintiff, James H, Meredith,

and the defendant University officials and Board of
Trustees have been finally adjudicated. The present
proceeding does not involve any claim of right of the
3United States to participate in that adjudication. Nor
does the United States seet to affect the result of that
Proceeding. The facts alleged in the petition of the
United States are Separate and distinct from those in-
volved in the bdasic law Suit, which this Court decided
ia {ts Jadgnent of reversal on June 25, 1962,
The petition alleges_th.t while the Meredith
Case was pending in the District Cont:vhile it was pending
on appeal to this Coqrt. and since the case has been re-
turned to the District Court pursuant to this Court's
mandate of July 28, 1962, the various defendants named
in the petition have actively engaged in a program to'
frustrate the inplementation of this Court's judgment
of June 35, 1962, and any order of the District Couft
which has deen or might dbe entered pursuant to that
Judgmeat. This program of obstruction has been part of
.an offié!nl add aAnmounced policy of the State of
Mississippi. fhe petition alleges that the policy has
been announced by both the Chief Bxecutive of the State
(psragraph 25) and by the ltatcAleglcln%ure (paragraphs
17 snd 18), The policy has deen implemented by calling
spon all otf!clcls of the State to ignore the orders of
tlio Court and of othc: fedezal courts with respect to
the cabjcct -atter of the Meredith litlxttion and ta

mn
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actively obstruct thé liplelentat!on of those orders
(paregraphs 17, 25 and 32), The defendants are alleged
to have takem concrete steps to obstruct the fedezal

courts in accordance with the state policy. They have

~done so by means of invalid injunctive suits im state
‘courts (paragraphs 38 and 29), by criminal prosecution

- of Meredith (paragraphs 21, 26 and 29), and by legis-

lation which is clearly directed against Meredith
pezsonally (paragraph 30).‘

The petition alleges that_both the purpose
snd effect of the conduct of the defendants is to
‘iivéﬁt and discourage James H, Meredith from attending
the University of Mississippi pursuant to the judgment
and orders of this Court and of the District Court,

In short, the petition alleges that the
defendants have unlawfully prevented and are seeking
to prevent the jndgient. mandate and orders of this

Court from beimg carried into effect,
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». Si‘ﬂlficance of District Court Precedents

The State poiats out in its Memorandua that
prior to the instant case, obstruction of school dese-~
_gregation decrees has been dealt with by the district
_cearts. FProm this circumstance, the state draws the
““e¢emclusion that only the district courts have power to
deal with such obstruction. In considering this contention
it is important to consider the bases upon which the dis-

trict courts have acted.

An o:iginallouit to enforce rights under the

&

' lgzggienth h-endnent to attend pudblic schools without
":aciai discrimination can be iuitiated only in a district
court. The district court has original jurisdiction by
virtue of Sections 1331 nnd 1343 of Title 28 U.S.C. It

is this jurisdiction which the district courts have
exercised in the many school dese;regnfiou suit; across

the country.

When a district court has entered a final
judgment in a school desegregation case in exercise of
its jurisdiction under §1331 and 1343, and is th;reafter
obstructed in effectuating its decree, the jurisdictionmal
situation changes. Purther exercise of jurisdiction is
mot for the purpose of litigating the rights between
the original parties, dbut to effectuate and preserve the
jurisdiction of the court previously exercised and to
uphold the integrity of the court's decrees, That a

different dbasis of jurisdiction is relied upon is made

clear by s careful exalinnfion of the cases.

In McSwain v, County Board of Educlfiou'of

Anderson County, 138 P, Supp. 570 (E.D. Tenn., 1956)

the District Court entered a final judgment requirisg
,fhc defendant school officials to admit Negro applicants
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to the high school im Clinton, Tennessee, without racial
discrimination. Thereafter, the defendant school officials
'flled s petition with the district court seeking injunctiie
gelief against interference and harassment by John Kasper
,_lud others. The injunction was issued and several of
7 ;hc beraonl who had been added as defendants and who
-R}Qére named in the injunction were later held to be in
%~—_,coq3eupt. On appeal it was urged that the district court
had no jurisdiction to entertain the petition against
John Kasper and his co-defendants. Concededly, they
were not acting under color of the laws of the State of
‘enn:sue and under normal circumstances the distir-
bances, assaults and breaches of the peace which they had

committed would be cognizable only in the courts of the

state, Nonetheless, the court of appeals, relying upon

- - and specifically citing the all-writs statute, 28 U,S.C.

1651, concluded that "The District Court had jurisdiction

to issue the injunction.” Bullock v, United States, 265

P. 3d 683, 691 (C.A., 6, 1959).

The Dist:ict‘Court'fot the Eastern District of
Arkansas was faced with a similar situation in the case
relating to desegregation of the Little Rock public schools.
A plan for desegte‘utionlhad been approved by the District

Court (Aaron v. McKinley,143 F., Supp. 855) and the Court

of Appeals had affirmed (Aaron v. Cooper, 243 F. 2d 361

(C.A. 8, 1957)). Thereafter the Governor of Arkansas
prevented the carrying out of the desegregation decree
by his use of the Arkansas National Guard, The district

court, vpon spplication of both the United States and of
the original plaintiffs, enjoined the Governor and the
'»connandlnt of the Guard. 1Im sustaining this exercise

6} Jntlldlétlon.‘the Court of Appeals held that "It was

- -

-
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proper fotr the court to do all that reasonably and l;n;
fully could be done to protect and effectuate its orders
and judgments and to prevent them from being thwarted

by force or otherwise.” Faubus v. United States, supra,

At pages B804-8305. Although the Court of Appeals did not

:_jtate whether this exercise of jurisdiction was based

upon the sll-writs otaéute or upon the inherent power

of 8 court to protect and effectuate its judgments, it

- 18 clear that the district court’s jurisdiction was re-

garded as ancillary to the main case and not as primary.

L In Bush v, Orleans Parish School Board, 191 F,

L 2

Supp. 871 (E.D, La., 1961), affirmed 367 U.S. 908, the

court made it equally clear that in bringing in new
parties and enjoining interference with itg prior orders,
it was exercising ancillary and not primary jurisdiction.
The Court emphasized that its exercise of power was not
only independent of the issues in the basic law suit, but
was not even dependent upon the initjative of the 1liti-
gants in the original law suit, 1In this connection the

court gquoted from Hazel-Atlas Glass Co., v, Hartford-

Bmpire Co., 322 U.S. 238, 246, 64 S. Ct. 997, 1001,
88 L. Bd. 1250

Surely it cannot be that preservation

of the integrity of the judicial process

must always wait upon the diligence of

1itigants. The pudlic welfare demands that

the agencies of public justice be not so

impotent that they must always be mute and
L helpless victins. . . . [191 F. Supp. at 878,
. ‘.o 16]0 ’

In no instance when a district couit has

o exercised jurisdiction to protect its prior orders in a

school desegregation case has it purported to exercise

primary jurisdiction. In each case it has enjoined

oblttucéion or lnterference through exercise of its

ancillary jurisdiction, whether dy virtue of 38 U.S.C. 1651

P
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or its inherent power to effectuate its decrees. Accord-
ingly, it 1; of mo ll(uif!cancg that a court of appeals
locki primary jurisdiction of a school desegiegltiéa
suit, Thé only question here pertinent is whether the

Court of Appeals has ancillary jurisdiction, as does

- the district court, to protect its judgments, mandates

snd orders by the injunctive process.
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Amncillary juriediction, whether based ipon the

inherent power of the court to protect and effectuste

its jurisdiction or upon the all-writs statute, reposes
is all courts, both trial and sppellate., The United
ltatc; clearly called upon this Court te exercise its
sncillary jurisdiction; if did not, snd it does not now,
’urpdrt to invoke original jurisdiction of any sort.
®An sncillary suit in equity is one growing
out of & prior suit in the same court, depenﬁent upon
qih fostituted for the purpose of obtaining snd enforc-
ing the fruits of the judgment in the former suit."
Caspers v. Watson, 132 P, 2nd 614, 615 (CA 7, 194?),

cert. denied, 319 U.S. 757, 87 L. Bd. 1709, 63 s, ct.

1176; Local Loan Co. v. Hunt, 292 U.S. 234, 239 (1934),

78 L. 2d, 1330. 54 S, C¢t. ‘93‘ Root V. 'ool'orth,

150 U.S. 401 (1893), 37 L, Bd. 1123, 14 S, Ct. 136.
*"Special statutory suthority is not neceltnri
to suthorize a federal court to exercise its sncillary

Jurisdiction.”™ Carter v, Powell, 104 F, 2nd 428, 430

(C.A.5, 1939), cert. denied, 308 U.S. 611, 84 L, Bd, 511,

60 S, Ct. 179.

Nozreover, in the exercise of ancillary juris-
diction, courts msy proceed without regard to the
statutory 1imits of jurisdiction which would restrict

the court were the proceedings original. Local Loan Co.

v. Bunt, 293 U.S. 234, 239 (1934), 78 L. Bd. 1230,

S4 8. Ct. 695; Krippendorf v, Hyde, 110 U,S, 376,(1884),
28 L. Bd. 145, 4 3. Ct. 27; Devey v. West Pairmont Gas
Cosl Co., 123 U.S. 329, 333 (1887), 31 L. Bd. 179,

8 8. Ct. 148; Caspers v, Natson, 132 F, 2nd 614 (C.A.7,

1942), cert. denied, 319 U.8. 757; Olens Falle Iudc-uit!

.
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Co. vl United States, 229 P. 2ad 370 (C.A.9, $955);

¥Waimac Co. v. Issacs, 220 P. 2nd 108, 113-114 (C.A.1,

~ -

1954).

And ancillary Juriodictlén |may be exercised
by sn sppellate court in sid qf its appellate juris-
diction just as it may be exercised by 8 trial court
$a 8id of its jurisdiction. National Brake Co. v.
Christensen, 254 U.S. 425 (1921), 65 L. Bd. 341,

41 S. Ct. 154; Toledo Scale Co. v. Computing Scale Co.,

281 Fed. 488 (C.A.7, 1922), affirmed, 261 U.S. 399 (1923),
67 L. Ba. 719, 43 S, Ct. 458.

LS :

-

D. lssuance of the Mandate Does Not Bxhsust the
Power of the Court of Appeals.
J

The State argues, however, that tﬁe “enforce-

ment of s final decree remanded to s District Court

- 3ies in the hsnds of that Court.” (Memorandum, p. 20).

Presumabdly it follows that the issuance of the mandate
exhausts the power of the Court of Appeals to act with
tcspéct to the case.

We sgree that the jurisdiction of courts of
sppesls is appellate rather than original., We agree also
that the appellate function is exercised by a review of
the record made im the district court, foilowed by s
-qndate to that couit, and that normally the appellate
function does not involve the taking of evidence or
the addition of parties at the appellate level. But
the questiona here concerns not generalities adout the &
eswal functions of an appellate tribunal; what is
iavolved is the power of a federal court of sppeals
to protect and make effective its appellate jurisdic-

tion in sppropriste cases by ancillary proceedings.

QRS Y
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N - It ds cledl tnat proceedings may be had in a
court of appesls which involve something ether than
. seview of the record made in the district court. LaBuy v.
Nowes Leather Co., 353 U.S. 249 (1957), 1 L. Bd. 290, '
97 8. Ct, 309. Such proceedings may be had either prior
fgglg?o attechment of appellate juticdictlon -~ a8 in the
;;gégz case -- or they may occur after the mandate Ras
~ issuved to the district court. See discussion, infrs.
The test in each case is whether the proceeding involved
can properly de said to be ancillary to the appellate
function of the court and to s case to ;iich the Jjuris-

'agctton of the court has attached or may attach in the

future.

In Toledo Scale Co. v. Computing Scale Company,.

261 U.S. 399 (1923), 67 L, Bd. 719, 43 S. Ct. 458, the
Supreme Court upheld an order of the Court of Appeals
for the chentﬁ Circuit directing the District Court
to issue an injunction the purpose of which was to
protect a jpdgnent of the Court of Appeals. Previously,
the Court of Appeals had upheld the validity of a
pstent held by the Computing Scale Company snd the case
was sent back to the District Court for an accounting.
The sccounting resulted in a decree for profits of
sore than $400,000 in favor of the Computing Séalé
Compsny. The Court of Appeals affirmed the decree but
stsyed its mandate to permit an application to the
Supreme Court for writ of certiorari, On the day tﬁe
Court of Appeals took this action, the Toledo Scale
Company brought suit in the United States District Court
for the Northern District of Ohio and again challenged
the i.lidity of the Computing Scale Company's pateat.,
v.;;='Bouputin¢ Scale Company then directly petitioned
»tﬁc Coust of Appeals for the Seventh Circuit requesting

N

TR b wase 4 g



L

264 oty s, . § G

SR TN WL ST R I VY

e

gl

Iy

s

.-

inie the eobst eanforce its decree by eajoiaing the

‘1 -

- Poledo Scale Company from coatiamwiag with its seit in
_the Obio District Court. A respomse was filed ia the
| Court of Appeals by the Toledo Scale Company. The Court

of Appesls, on the basis of the pleadings filed and

'ﬁg.!-int heard, which raised issves never presented to

:th; pistrict Court, concluded that the petition of the

Computing Scale Company was “sacillary to the original
Jurisdiction invoked™ and ordered the issuance of the
injunction prayed for. 281 Ped. 488 (C.A. 7, 1922),

The Supreme Court affirmed, holdiné that the injunction
1‘; wwithin the power of the Circuit Court of Appeals”
(261 U.S. 399, at 426, 67 L. Bd. 719, 43 S, Ct. 458),
relying upon the all-writo-ntatute (now 28 u S.C. 1651).

To be sure, in Toledo Scale, as the State

correctly points out, the mandate of the Court of Appeals

- t¢o the District Court had not yet gone down at the time

the appellate court acted to protect its judgment. But

that this is irrelevant is shown by sudsequent decisions.

In United States v, United States District Court, 334

.U.S. ass (1943). 92 L. Bd. 1351, 68 S. Ct. 1035, the
very question at issue was whether the Court of Appeals
eould_t.ke action to compel compliance with s mandate
which had already issued. Ssid the Supreme Comwrt (334
U.S. 2358, at 264, 92 L. Bd. 1351, ‘8 S. Ct. 1035):
"It is, indeed, 8 high fuaction of
msndsmus to keep a lower tridbunal from
!ntcrpo.!ng‘-u.uthor!ze1ﬂobottuctioan'
- to enforcement of & j-dklint of s
Righer court [citing case]. That

- function -iy be as important im pro-

testing s past exercise of jurisdictioa

-,

ops
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as ia .lfegu.gﬁ}ng ¢ present or future
_ 1/
eae (emphasis added).”

See also, United States v. Smith, 331 U.S. 469 (1947),

- 91 L. BRd. 1610. 67 S. Ct. 1330, where the Supreme Court

held that the Court of Appeals had power to issue mandamus

1/ That there may be circumstances in which jJurisdic-
tlon remsins in the court of appeals for certain
purposes even after issuance of the mandate is re-

flected also in cases such as Individual Drinking Cu

Co. v, Public Service Cup Co., 262 Fed, 410 (C.A. 2,
1919); S. S, Krespe Co. v. Winget Kickernick Co,,

102 B, 2nd 740, 742 (C.A. 8, 1939), and BgsteIn v,
Goldstein, 110 F. 2nd 747 (C.A. 2, 1940), where sppellate
co 8 ‘tonstrued or clarified their mandates without
recalling them. See 8180 In re Gamewell Fire-Alarm Tel.
€o.» 73 Fed. Rep. 908 (C.A, 1, 1896), where s petition
was filed with the Court of Appeals requesting leave to
reopen 8 case in the District Court because of newly
discovered evidence. The petition was filed with the
Court of Appeals after that court had sffirmed the
decree of the lower court and had issued its mandate.

Nevertheless, the Court of Appeals entertained the
petition and held (73 Ped. Rep. at 911):

We bhave no doudt that an application

may be made, as in this case, after the
Judgment, sfter the issue of the mandate,
end after the close of the term at which
the judgment was entered, subject to
certain limitations as to time arising
out of the equitable doctrine of laches,
and other possible exceptional limita-
tions.

Subsequently, the decision in the Gamewell case was
approved by the Supreme Court. In National Brake Co.
v.'Christensen, 254 U.S. 425, 431 (1921), 65 L, Ed, 341,
41 §.cCt, 154, that Court stated: .

That leave to file s supplementsl peti-
tion in the asture of a bill of review
may be granted after the judgment of
the appeliste court, and after the
going down of the mandate at the close
of the term at which judgment was
sendered, was held in In re Gamewell
Co., 73 Ped. Rep. 908, in s carefully.
considered opinion rendered by the
‘Circuit Court of Appeals for the Pirst
Circuit, reciting the previous considers-
tion of the question in cases in this
Court. We think these csses settle the
proper practice im applications of this
satere. .

Accords Brown v, Brake-Testing Equipment Cor oration,
350 P, 2nd 380 (C.A. 9, 1931)., 8See nlso Universsl O

Products Co. v. Root Refinimg Co,, 328 U.S, 575 (194%),
. Bd. 1447, 66 S, Ct. 117¢, where the Court of _

m
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,'.dd prohibition te coipci vie;tlon_of s District Court

~ ezder granting a new trial after sffirmance of the

conviction by the Court of Appeals. And see, 23;;5
Chicago R.I. & P.R, Co., 162 P, 2nad 257 (C.A. 7, 1947),
.sert. denied, 332 U.8. 793 (1947), 92 1. Bd. 374,

Vu‘fs; Ct. 21. | '

"‘

L I

1/ (Cont.)

Appeals for the Third Circuit permitted inquiry into
the validity of a judgment that had been rendered
sany years previously, There, 8 decree was entered
sustaining s patent of the Universal 0il Products
Company (6 F. Supp. 763). That decree was affirmed
by the court of appeals (78 F. 2nd 991) snd certiorari
was denied by the Supreme Court (296 U.S. 626 (1935),
80 L. Ba. 445, 56 S. Ct. 149), but its validity was
challenged before the Court of Appeals in sudbsequent
proceedings in related cases. The Court of Appeals
thereupon caused an investigation to be conducted of
the earlier decree and, at the conclusion of the
investigation and following s report of s masters,
vacated the earlier decree and ordered the cause
reargued., The Supreme Court affirmed the power of
the Court of Appeals to sct ss it did, noting that
(328 U.5. $75,.8t 580, 90 L, Bd. 1447, 66 S, Ct, 1176):
“the inherent power of a federal court to investigate
whether a judgment was obtsined by fraud, is beyond
Question.” ° :

e
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B. The Court Of A als May Act By OEQQE_Directlz
Upon Litigant. . :

" The State would further argué, however, that

- the decisions discussed above aﬁov merely that an

sppellate court may direct the Disfrict Court te take

7,.tcps to protect the past, present, or future Juris-

’ Giction of the Court of Appeals, but that the appellate

tribunal may not act to protect its jurisdiction by
proceeding directly afni;;;hiiti;nnta. To issue
direct orders, as distinpuished from orders operat-~

ing throush the District Court -- the areument goes --

LY :
#1s an exercise of originmal Jurisdiction not vested in

8 court of appeals.

B There is no _good reason for assuming that,
in the protection of its own orders and its own Juris-
d!cf!on, 8 court of nppeali is as limited as the State
would have it. It is "fundamental that a court ofb
equity has the inherent power to issue su?h'otdets
anc injunctions as may bde secessary to prevent the

defeat or impairment of its Jurisdiction.” 1In re

Cuick Charge Inc., 69 F. Supp. 961, 969, (W.D. O)1.

1947). The power to render a Judpment includes the
power to emforce fhat Judgment by appropriate process,

United States v. Fing, 74 F, Rep. 493 (C.C. E.T. Mo., 1896).

In Sawyer v. Dollar, 190 F. 24 623 (C.A.D.C.

1951), vacated as moot, 344 U.S. 806, 73..8. Ct. 7, 97 L.Bd.

628 (1952), the Court of Appeals held that it bad
power to enforce, by its own processes, and by way of

8 civil contempt proceeding, a District Court order

entered by its direction in hsec verba. The Court

said (190 F. 2d at 634, 642);

POU
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This court, having directed the
United States District Court for the
District of Columbia to enter s judp-

ment.on mandate in terms prescribed by

'1t. Sas the power to punish for contempt

those who disobey or resist the order or

mandate so entered by the District Court.
- Merrimack River Sav. Bank v, City of

‘Clay Center, 1911, 219 U.S. 527, 31 S. Ct.

295, 55 L. Bd. 320; Toledo .s’cu'e Co. v.
Computing Scale Co., 1923, 261 U.S. 399,
43 8. Ct, 458, 67 L, Bd; 719.

* & & &
Toledo Scale Co. v. Computing Scsle Co.
hcld‘thnt when a D;utrict Court enters
s order by direction of a Circuit Court
of Appeals, and that order is disobdeyed,
the Circuit Court pf Appeals has power to
punish summsrily for the disobedience.
In that case the order of the District
Court was in the words of the Circuit

Court of Appeals, 88 in the case now

' before us. And the punishment there was

in civil contempt, as in the order now
being entered in the present csse. Ve

are of the opinion that the decision in

- Toledo Scale Co. v. Computing Scale Co.

is not only "good law” dut is s dinding
i.t!oilty wpon the point. If it is nmot
the 1aw, Coucts of Appeals sre impotent

L4 ) o!‘ » ‘ ‘a
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i :;lpcct toiddctocc which they fb:-uitti
'ind;dlroet 8 District Court to cntct.-al
iy In sddition to pointing out correctly that
' the decision in Su!:cr was vncntc?;b; the Supreme

Court becsuse it had become mooted, the State objects

to the Sawyer case on two grounds: (1) the Court of
,A’)hdia there ohforcéd its previous orders not by an
”lajunctlon but by & contempt proceeding, and (2) no
.dditipnll-plrticc"ve:c involved. We submit that .

. these distinctions are of no significance.

2/ And see Merrimack River Savings Bank v. Clay Center,

...319 U.s. 527,731 S.Ct. 295, 55 L. Bd. 320 (1911) where

the Supreme Court held that, irrespective of the issuance
of an injunction by a lower federal court, the wiiful
removal beyond the reach of the lower court of the
subject matter of the litigation or its destruction,
pending an appeal, is a contempt of the appellate juris-
diction of the Supreme Court. A fortiori, if the lower
court has issued an injunction at the direction of an
sppellate court, violation of that injunction would

vest in the appellate court jurisdiction to take whst-
ever action necessary to protect its Judgnment,

_3/ Whatever may be the effect of a vacation on the
ground of mootness insofar as the lower courts in the
District of Columbia are concerned, the opinion in the
case is ss persuasive here a8 this Court deeams it to
de. :
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" P. A Court of A ’eais May Issue
fn!unctiona in Aid of its

Jurisdiction

Courts of Appea11>t;ad1tiona;;y issue injunctions
in the nature of stays to preserve the status qQuo pending
uppgal§ Beyond that, however, like district courts, they
can issue injunctions which are ancillary to the main

" proceeding and necessary to preserve and effectuate the
Jurisdiction of the court,
As the Supreme Court explicitly stated in Toledo

Scales, supra (261 U.S, at 426, 43 S. Ct., at 465, 67 L. Ed.,

LEEYS

at#M30):
Under §262 of the Judicial Code,
[the Court of Appeals] had the right
to issue all writs not specifically
provided for by statute which might
be necessary for the exercise of its
appellate jurisdiction. It could,
therefore, itself have enjoined the

Toledo Company from interfering with
the execution of its own decree * # *_

In National Labor Relations Board v. Underwood

Machinery Co., 198 F.2d 93 (C.A. 1, 1952), the Court of

Appeals for the PFirst Circuit had entered 8 decree
enforcing an order of the National Labor Relations
Board requiring the payment of back pPay by an employer
to an employee. The Board then petitioned the Court of -
Appgall to restrain a creditor of the employee from
-dnstituting a state court proceeding to carry iato
effect lttach-ent; of purt.of the back pay, which would
htvg delayed compliance with the Court of Appeals decree,
Although the Court of Appeals, in the exercise of its
discretion, decided ;ot to gf:ht fhe relief requested,
4t concluded that (198 F.2d st 95):

We have no doubt of the ancillary juris-

diction of this court, under 28 USC §1651,
to entertain the present-petition of the

i Board for a restraining order inm effectui-

tion of our decree entered in thg main

proceeding * * ¥ -
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Chief Judge lagtuéct. dissenting, vould‘ -
have granted th? relief requested by the Board 1;\)
the Eiercise of the court's ancillary jurisdiction
under 28 U.S.C, 1651 (198 F. 24 lé 96).

Judge Magruder relied upon National Labor

~Relstions Board v. Sunshine Mining Co., 125 P.2d4 757

(C.A. 9, 1942). There the Court of Appeals had entered
8 decree enforcing a back pay order against an eaployee.

Subsequently, on petition of the Board, the COurf of

Appeals granted an injunction restraining estranged

wives and creditors of the employees from maintaining

LIS

#gtate court actions seeking to attach the back pay.

These decisions dndicate that appellate
courts no more than district courts are limited in their
choice of means of protecting their orders. Injunction,
just 1ike mandamus or contempt, is merely a means by
which the court exercises its ancillary power to
protect its general jurisdiction. As we have demon-
strated, the. courts o appeals possess the power in
an ancillary proceeding to effectuate their sppelinte
Jurisdiction, The choice of means obviously depends
spon the circumstances. ‘

Nor is itv.n objection to an ancillary injunctive
proceeding ﬁefore the couté of appeals that the proceed-
ing involves the filing of pleadings, the appearance
of witnesses, the introduction of evidence And the
determination of factusl matters not raised in the
court dbelow, Although the requirement for such pro-
ceedings is less common 19 an sppellate court than in
8 coust of first instance, as we have shown, there is
c;cry reason wiy the two types of courts are parallel

in their need for ancillsry jurisdiction to protect

- [N
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their orders gné parallel in their power to emtertain

such proceedings.

In Toledo Scales, supra, the petition filed

ia the Court of Appeals raised factual issues. Con-

. sequently, sn answer was filed and a hearing had. See

" Toledo Scale Co. v. Computing Scale Co., 281 Fed. 488

(C.A. 7, 1922). As noted, the Supreme Court affirmed
the judgment rendered by the Court of Appeals ss s |
zesult of its hearing. Similarly, in In re Door, 19S5
P. 2d 766 (C.A.D.C., 1952), testimony was offered and
{ergcs-ez;iination conducted in a contempt proceeding
before the COutf of Appeals for the Diotticf of Columbia.

See also, United States v. Lynd, No. 19576 (C.A. S,

1962). Cf. United States v. Shipp, 214 U.S. 386,

29 S.Ct. 637, S3 L. Bd. 1041 (1909), and Universal Oil

Products Company f. Root lefiningﬁCohpany. 328 u.s. 575,

66 S. Ct. 1176, 90 L. Bd. 1447 (1946), where appellate
courts appointed masters to take evidence which she
courts then considered and evululted.'

| ’ In short, it is clear that, even though a

court of appealQ would hive no jurisdiction tp entertain
an application for an 1njunction as an original matter,

it is not so linitea when it acts in an ancillary

proceeding to protect its appellate jurisdiction.

e

e

—— T L o et



Da e i g

by bt ki

Ry
¢

d’j-
- I :

- | EE!. Court Has ffzisdictlou of the
efendants Named in the Petition
- : * By its very nature an ancillary procéeding
will often raise factual issues not embraced within
the §ti¢£nal litigation, Whether the ancillary pro-~
_f;;iding is in a distéict court or a court ;f appeals,
its disposition may require the sudbpoensing of wit-
aesses, t:c receipt of evidence, f!ndingc‘of.fnct
and affirmative :el!éf. In its Memorandum the State
sseningly concedes that a district court may, in ;
puch ancilliary proceeding, avail itself of all pro~-
‘;csl and procedures available in the primary 1iti~
gation. The State urges, however, that a court of
appeals, in exercising its ancillary jurisdiction,
is limited in certain regards to the procedures
ordinarily attendant uwpon the appellate-précesu
itself. The court of appeals, while it can subpoena
witnesses, hear testimony, and receive exhibits,
cannot, says the State, summon new plttiel.fo appear
before the court even though such pacrties may be
secessary for full and effective relief in connection
y!th the court®s ancillary jurisdiction,

The general rule that new parties may not
be added to a lawsuit at the appellate level is
distingu!sbahl? from the present situation, The
distinction 13 that between the appellate process
£tleif and proceedings ancillary to that process. An
appellate court is by its very mature a court of
Useview,” It reviews what the district court has

done and corrects errors. In properly performing this

function it must necessarily 1imit its consideration

%
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to the zecdrd wpbn which the district court based

its dccigion. It must also. of neceasity, 1imit

its judgment to the parties who were before the

district court., The issues, the evidence, and

" the parties are the same. In comirast, an ancillary

"ecctcding cannot be so llnited. An ancillary pro~

'¢eeding by its very nature involves issues, evidence,

and very often parties, which are extrinsic to the
primary proceeding. To inhibit the addition of
parties would defeat the very purpose of the pro-
ceeding and would igno-e its "ancillary” nature,
!:: stntc 1h its Memorandum merely points out the
obvious when it notes that process and procedures
gpp:opri:te for nncillaxy.p:oceedings are more akin
to the custorary procedures in a district court than
they are to the procedures followed in appellate
courts, To deduce from this a general rule of law
sccords neither with reason nor decided cases,
Abundant authority may be found for the
p:opolitioi that new parties may be added in con-
pection with an amncillary proceeding. The rule bas
been well stated by the Court of Appeals for the

Seventh Circuit in Natural Gas Pipeline Co. v.
Federal Power Comnission, 128 F.24 481, 484 (C,A,

7. 1942) as follows:

"Where a court has jurisdiction of a
cause of action and the parties, it
has jurisdiction also of supplemental
proceedings which are a continuation
of or incidental to and ancillary to
the former suit even though the court
as a federal tridbunal might not have

- bad jJurisdiction of the parties involved
in the ancillary proceeding if it were
an original actiomn, In other words,
ipassuch as such Juriscictica is ancile

' V3 s feder=l conrt is not precinded

rom exercisin t over persons not

-~
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—_ parties $b the judgment sought to be
. _ enforced. 25 C.J. 696 and 6973 21

C.J.S., Courts, !38, page 136,
‘[Bmphasis added. )

In the Natural Gas Pigeline'COnglnz case,
§ supra, the court relied on Labette County Commissioners

¥.-joulton, 112 U.S. 217, 5 $,Ct. 108, 28 L.B. 698

A

s it

- (1884). 1In that case, a court bad entered Judgment
against a township upon bonds issued by the county

k conmissioners in behalf of the township., Subse~

quently, the.plaintiff sought a writ of mandamus to

compel the commissioners to assess and collect a tax

. ey it 5 afaintdp

: 3
5 - c o oﬁtilfy the judgment, It was contended that the _

il

court, if it should act upon such a petition, wouid

be exercising original jurisdiction which, under the

)

particular facts, it did not have. But the Supreme
Court declined to accept this reasoning, saying (112

U.S. at 221);

It is quite true, as it is familiar,
that there is no original jurisdiction in
the circuit courts in mandamus, and that
the .writ issues out of them only in aid
of a jurisdiction previously acquired,
and 1is justified in such cases as the
present as the only means of executing
their judgmeats., But it does not follow

ecause the jurisdiction in mandamus is
illary merely that it cannot be

anc y
exercised over persons not parties to the
iEdEEent oouEht to be enzorced. [Bophasis
“dCdo )

See also Lewis v, United Air Lines Transport

Corporation, 29 F, Supp, 112, 115 (D, Conn., 1939)

[RIFPTRY JUPTNTCY S S e P WP

Lo

where Judge Hincks wrote:

It must be noted that the scope of
ancillary jurisdiction depends enly upon
tbe._sudb ject-matter of supplemental pro-
ceeding., The number, identity or relation-
ship of the parties affected by the
supplementsl proceedings have nothing to
do with the existence of ancillary juris~
diction over the sud ject-matter., Thus it

. has long been established that ancillary
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" Jurisdiction over the subject-matter may
obtain even though the supplemental pro-
» A ceeding brings in new parties.
And Judge Hincks also said (29 F, Supp. at 116);
eee the existence of ancillary
Jurisdiction depends wholly upon a re~
. lationship of subject-matter as dis-
B tinguished from the relationship of the
) " parties, * ® * If then, the test is the
need of relief to the party bringing the
supplemental proceeding, it is imnaterial
whether the relief sought is directed
against a party or against a stranger to
- the principal action.

Ancillary jurisdiction extends to addi-
tiqpal parties, even ihough the court would lack
Jﬁfildiction over such parties were the ancillary.
proceeding original in nature, McCogh v. McCormack,
159 F.2d 219, 226 (C.,A, 5, 1947) (cross=claim); United
Aztists Corp. v, Masterpiece Productions, 221 F.2d
313 (C.A. 2, 1955) (compulsory counterclaim); Vaughn
v, Terminal Transport Co.,, 162 F. Supp. 647 (E.D.
Tean,, 1957) (third-party action). '

In the exercise of their ancillary juris-
diction to prevent obstruction to the carrying out
of " school desegregation decrees, the district courts
bave regularly added as parties defendant persons

having no legal relationship to the original 1itigants,

Thus in Faubus v, United States, supra, the commander

of the Arkansas National Guard was added as s defendant
and was enjoined, At various stages in the New Orleans
‘cac¢¥e¢lt£on case the State, the governor, the
secretary of state, vntlopl legislators, the sheriffs
and district attorneys of all parishes in the state,
the mayors and chiefs of policc of all cities, and

seveszal commercial banking houses were added as parties

~4n the exercise of the court®s ancillary jurisdiction.

o
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proceedings in s court of appeals for violation of a

Bush v. Orileans Parish School Board, supra. 4s ale-

zeady noted, the district court in the Clinton,
Tennessees, school case added John Kasper and a mumber

of local townspeople as defendants. Bullock v. United

States, supra.

A coamonly exercised type of ancillary

Jurisdiction is that of the contempt power. The . ~

. case of Sawyer v, Dollar, supra, involving coantempt

™~

district court order after the mandate on appeal had
LS

goni"déwa, has already been discussed, It is interest-~

ing to note at this point, however, that the respondents

‘dn the contempt proceeding included persons who had not

Deen parties in either the district court or, on the
sppeal, in the court of apsials. Charles Sawyer, the
Secretary of Conierce, gad Been the sole defendant in
the district court. The order entered by the district
court on remand was directed against Mr, Sawyer pe:-'
sonally, Nonetheless, when other persons, including
several attorneys connected with the Department of
Jnltlce; acted with Sawyer in violating the court's
o:de:,'they were all cited for contempt by theYCou:t
of Appeals., Clearly, the Court of Appeals'could not
Bave added them as parties appellant or appellee
while the appeal was pending. They could have been
added as 1itigants to the primary litigation, if fhey
could have been added at all, only at the district
court level, Nonetheless, the court of appeals in
the ancillary proceeding assumed jurisdiction of
their persons for the pitpoac of compelling compliance

with the district court orderx,
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this Court®s adjudication of the merits,

- 20 -
) 2uith v, American Asiatic Underwsiters,
134 F.24 233 (C.A. 9, 1943); ¥enborne-~Karpen Dtyer
£o. v. Cutler Dry Kiiln Co., 292 Fed. 861 (C.A. 2,
1923); and Holland v. Board of Pubiic Instructionm,

358 F.24 730 (C.A, S, 1958), which the State cites,

~ng}$pappo¢1te. for they deal solely with the

,gobkiety of joining additional parties in appellste
courts to 11t£gatf the merits of the controversy
iccidcd in the district conrfE/ The situation is
obviously different where, as here, the merits of

the coantroversy (i.e., Meredith®s right to admission
tqégbe‘ﬂhiversity of Mississippi) have been foreclosed
ever since this Court®s decree of June 25, 1962, and
the proceedings in tbi:.cOu:t are ancillary only,

i.2., they are concerned solely with enforcement of
7

S/ With respect to the Smith and Wenborne~Karpen

- cases, supra, see also the earlier opinions dealing

with the mezits, 127 F.2d 754 (C.A. 9, 1942), and

"~ 290 Fed, 625 (C.A, 2, 1923), respectively.

3 The State argues (Memorandum, pp. 4-~13) that
since it and the state officers (other than the
oeriginal defendants) were not parties prior to Sep-
tember 25, 1962, they are mot bound by any antecedent
orders. As we show supra, the power of the court to
conduct ancillary proceedings necessarily includes
the power to add parties. In any event, the State’s
argument desls only with the question of whether con~

tempt proceedings can be had sgainst persons nmot parties

to the injunction claimed to be violatedy it does not
deal with what is here involveds the power of the court
to entertain an injunction action against additional
persons in the exercise of ancillary jurisdiction. -
PFinally, en this point, it may well be that the de~
fendants added on Septeaber 25 are in privity with the
previous defendants and thus properly added even under
the narzovest possible view, The Meredith suit has
been against officials who were represented dy the
state attorney general, That suit essentially sought
relief against state action, and the interference

(Pootnote continued on next page)
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; ) 3 / (Pootnote continued from preceding page)
3 alleged in our petition, although involving other
officials, is also state action, At least until
\ most recently, the original defendants were acting
4 for the state, and, in s sense, for the state
' officials who were added on September 25, In that

posture, it is reasonable to hold that the new de~
‘ -fendants and the old defendants are sufficiently in
§ : privity even for contenpt purposes «~- cectainly for

' ~additional relief purposes,

L
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: . " The United States Has Standing to Assert
% o the Claim Set Porth in its Petition

k] The State of Mississippi contends further
i (Memorandun, PP. 36~41) that the United States bad no
_8tanding to seek from this Court the issuance of the

7 Temporary Restraining Order which prohibited the

wF Ly

Governor, Lieutenant Governor, other state officials,

snd the State itself, from interfering with its orders

g
=3
3
%

and mandate of July 27-28, 1962. The United States

has sought and obtsined Just such orders as the one

Z B vke 1 Wome.
Smn ey e

e b e,
Wy - <. 1

© hege Qquestioned in a number of similar cases.
-
This Court on Septeaber 18, 1962, granted the

it okt B b 5

United States authority to appear as amicus curiae

i "in all proceedinks in this action before this Court i
* * * [and the District Court] with the right to i £

E sudmit pleadings, evidence, arguments and briefs and to

initiste such further proceedings, including proceedings .

- for injunctive relief snd proceedings for contempt of

T ST

court, as may be appropriate in order to -niptain and
preserve the due administration of Justice and the . ]
integrity of the Judicial processes of the United States.” |

As the State points out in its Memorandum, i1
Pp. 36, this order was something more than the ordinary

suthogization to appear as amicus curiae. It was, in

effect, as the State concedes, permission for the b

Government to 8ppear in the csse in the status of s

pitty to the proceedings. There is no doubt that this

Court’s order is valid,

3 ’ In Bush v. Orleans Parish School Board, 191

P. Supp. 871 (B.D, Ls, 1961), affirmed, 368 U.S. 11

(1961), 7 r.pa.24 75, 82 =.ct. 119, sad H-11 v,

_ E’ © 3% Beleas Parish School Bosrd, 197 P.Supp. 649 (8.0:
- . I 4 .
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La. 1961), affirmed 368 U.S. S1S, 7 L.Bd.24 522,
82 s.ct. 529, the United States was granted the
authority to, and did, file pleadings and seek iajunc-

tions on its own motion. See al1so, Allen v, State B4.

- of Rduc., No. 2106 (E.D. La.); Angel v, State Bd., of

Bduc., No. 1658 (E.D. La.); Davis v. Bast Baton Rouge

Parish School Bd., No. 1662 (E.D. La.), in all of which

Py oy

j the United States entered as amicus on March 17, 1961,

and sought injunctions on its own motion. Similarlyy . 3

I S VB - e e

the United States, joimed by the original plaintiffs,

fixgh Pleadings against new defendants in Faubus v, United

Luaton e e,

States, 254 P.2d 787 (C.A. 8, 1957), cert. denied, 358

U.S. 829 (1958), 79 s.Ct. 49; Bush v, Orleans Parish

School Bd., 188 F. Supp. 916 (E.D. La. 1960), affirmed,
365 U.S. 569, 5 L.Ed.2d 806, 81 $ Ct. 754 (1961); and

Bush v, Orleans Parish School Bd., 190 F.Supp. 861

B AALG B ehs S cind e od 0 5 e ll e inan. | 1

(B.D. La. 1960; affirmed sud nom. New Orlecans v. Bush,

36§ U.S. 212, 6 L.Ed.2d4 239, 81 S.Ct. 1091 (1961).
There can be, at this late date, no doubt of _ ;
this Court’'s power to authorize the United Statei to 43
institute injunctive proceedings, as it hai done here, ?»t
The State's objection, then, is wholly unsubstantial. }
Furthermore, the United States having standing to obtain i
the temporary restraining order, it necessarily has
standing to vindicate that order by proceedings in civil

contempt,

)4 4 ’ ~ :

The Governor, Lieutenant Governor and
Other Officials of the State of Mississippi
Are Proper Defendants

The State contends that it is the only real
party in interest in this proceeding and that the

-Governor, Lieutenant Governor and the Other officials

YR
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of Niesissippl werxe i-properiy jolned as defendants.
In effect, the State is ;t‘uing that the Nississippi
officials who have been made parties to this action are
without responsibility for any of the acts they are
alleged to have performed. This conteation is totally
d?g;ncouo. both procedurally and substantively.

A. Proceduraslly.

ldlc 17 of the Federal Rules of Civil Procedure

is the source of the “"real parti in intereit" requirement
of federal court litigation. The Rule, however, ..
applies only to the capacity of fherzlalntiff. and not
tBhe defendant. It specifically provides that fevery

action shall be prosecuted in the name of the resl

pnity in interest" (emphasis added). Nothing in the
Rule requires that the person sued be the real party in
interest. Other provisions of the federal rules are
designed to protect improperly joined defendants or
persons with interests opposed fo the plaintiff who
have not been made p;}tiec to the 1itigation. ‘Thus.
Rule 34 permits persons to intervene inm law suits under
certain circumstances. This Rule, however, does not
permit the intervenor to displace another party to the
sction merely by purporting to accept resgonsibility.
ltthe:.‘vhe:e a party alleges that he has beeq 1-pro§er1y
joined as s defendant, he must test this cont:3t16n

by moving to dismiss the suit as against himself,

Here the State officials who have been joined as
defendants have not moved to disaiss, and this Court
has siready held that these officials must personally
make such a motion {n order to chsllenge their joinder
as defendants. It is clear, therefore, that the State

of Mississippli has mo basis for contesting the joinder

‘m'*‘h“j'“»'w.mn“‘m‘w PRIV
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of the defendant state efficials on the ground that

-

they are mot the real parties in interest.

B. Substantively.

'_«~« _ More fundamentally, however, the State is in

Y

ihiior vhen‘tt contends that the defendant officiale cr;
mot gesponsible for the acts they are alleged to have
performed gince they acted either pursuant to state

law or under directions from s superior official. That
idndividual governmental officials are responsible for
t#;ir unconstitutional acts notwithstanding the fac{
that they are carrying out what state law commands of
them is noﬁ too well settled to be questioned. Thus, in

In re Ayers, 123 U.S. 443, 507 (1887), 31 L.Bda. 216,

8 s.ct. 164, the Supreme Court made clear the nature of
s state official’s responsidbility. The Court said:

The Government of the United States, in
the enforcement of its laws, deals with
' 8ll persons within its territorial Jjuris-
~ _ diction, as individuals owing obedience
to its authority, The penalties of
disobedience may be visited upon thenm,
without regard to the character in which
they assume to act, or the nature of the
exemption they may plead in Jjustification.
Kothing can be interposed between the
individual and the obligation he owes to
the Constitution and laws of the United
- States which can shield or defend hinm
from their just authority, and the extent
and limits of that suthority the Govern-
ment of the United States, by means of
its judicial power, interprets and applies

for itself. If, therefore an individual,

.ctin‘ under the assumed authority of a
tate, as one of its officers and under

color of Tts Taws, comes Tnto confilor—

ones into conflict with

the au erior suthority of a valid law of

the United States, he is stri oed of his
feprescntacive character, and subjected

n his person to the consequences of his
ndividual conduct, The State has no power
to Ingart to hinm any Innunitz fron resgonsl-

1 ty to the sustene uuthoritz of the

‘United States. emphasis added.

While the quoted statement in Ayers was dictunm,

it bhas since bdeen ‘cceitcd by the Supreme Court and by.

. f
o

—




. G
e s gt g A

PR

VRN b g

this Court as o proper stateaent of tﬁzzfpplicablc rulé,

See Bx pacte Youn‘. 209 U.s. 123, 159-

714, 28 s.Ct. 441; Sterling vj‘Conltuntin. 287 u.s.

0 (1908) 52 L.Ba.

378, 393 (1932), 77 L.Bd. 375, 53 s.ct. 190; United

States v, Alabama, 267 p, 24 808, 811 (C.A. 3, 1959),

-\

Sl Nor can goveramental officials excuse their

gl 2 Y o et i hle i Ty

disobedience of the law by claiming that they acted

pursuant to the direcfivea of a superior, Nelson v,

Steiner, 279 P.24 944 (C.A. 7, 1960), involved civil

contempt pProceedings against Justice Department and

L TRTE P SR, S SN

Internal Revenue officers. 1In rejecting a defense that

the‘defendanta had acted under instructions from a

Superior officer, the Court said (279 P.2d at 948):

That the action of defendants was E .
taken pursuant to instructions of J

superior suthority is no dcfense. The

¢xecutive-dranch of g§overnment has no
gight to treat with impunity the valiag

orders of the judicial branch. * » =»

And the "
law the 1

greater the power that defies 1

be of defiance”

ess tolerant can this Court

&
. o o . .

See also Sawyer v, Dollar,

190 BF.2d 623, 640, supra,
-heée the Court gaid:

e e

[T]he directives of superior executive
officials cannot Rullify the court
decree, . , '

Cf. United States v,

Mine Workers, 330 U.S. 258, 306
91 L.xd. 884, 67 s.Ct. 677 (1947). |
CONCLUSION

lhcrcfore. it is respectfully requested that
the motion of the State to dissolve the temporary

© g e ———

restraining order pe denied,

) Respectfully submitted,

BURKE MARSHALL, ‘
Assistant Attorney General
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