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Mg, Albert A, Schmidt !
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e © . Deesr Mz, Schaidt:

Ia easwer to vour recen?t question, Geveraor
Ssrmett wae coavicted of civil contenpt dDut no penalt
impesed, The coeurt then requested the Covernment te §
isstitute crininal conteapt proceediangs, This actien
419 pemdinmg befere the Supreme Court on the issue of
‘whether er mot the Gevernor is entitled to a trisl >y
= ’."o
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Mr. Rwrd v, dadsworth
Clerk, United states Court of Appsals
for the Piftnh Circuit
Bev Crisans 6, Loulsiana

Fe: United otates v, Parmett, Ro. 07

Dear 4r. aiswvorth:

«11l you please scni us a certifisl copy vf tue (rder
an: Cpinice entered by the clurt of sppeals iz Meredith v. Pair, -
Bo. 1375, on Jenuary 12, 132, ‘

s woull sppreciate your proopt attentian to tais zatter,
as v nust file t'w Jocwrnt very ahortly in the Lupreoe Cours.

Very truly ywurs, 3

Archidali Cax
3alicitor Cencral




T. 10-4-03

£ B:ILBiawy 12,232
= 51=40-17

ﬁ§ Mr. Lugene McGuire ; L.
E 2573 Cadillac v 28 L 3e]
Detroit, Michigan 438214

Dear Mr, McCuire:

Ia answer to your recent Question, Governor
Darnett was convicted of civil contempt Dut no
penalty imposed, The court thea requested the
Geveroment to {institute criminal contenpt procCeed -
ings. This action is pending dDefore the Supreae
Court on the issue of whether or not the Governor is
entitled to a trial by jury.

-
y -

Cevernor Wallace has been enjoined dy a
3 federal court from interfering with desegregation of
4 pudblic schools in Aladama. Ne conteapt charges have
been Drought against him,

Sincerely,

BURKE MARSHALL
Asslestant Attermey Genmeral
Civil rights Division

- By: ’

& NAROLD M. GREENE

A Chief, Appeals s:d
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_IN THE UNTITEL STATES CCURT OF APPEALS

B FOR THE FIFTH CIRCUIT

JAMES B, MEREDITH,

Appellant,
NO, 18473

CHARLES DICTSCN FAIR, et al.,

Appellecs.,

UNITED STATES OF AMERICA, As
Anicus Curiae ani Petitioner,

STATE OF MISSISSITPI, et at.

Defendants,

N W el N e P P et N N ) S vt Nt N N P P Nt P N NP

MZMCRANDUM OF THE UNITEC STATES IN O7®0SITICM
TO CTION BY THE STATE OF MISSISSIPP]
TO DISSCLVE TEMPCRARY RESTRAINING CRDER

The State of Mississippi has file2 motions
to dissolve the tenporary restraining order issued by
this Ccurt upon application of the United States on
Septeater 23, 1§62, and to disnmiss the contempt pro-
ceedings now pencding against Ross R. Parnett and Paﬁl R,
Johnson, Jr.

The issues which the State see%s to raise
regarding the pending contenpt >roceedinss will not te
dealt v;th in this Memorandum., This Court has heretofore
held that the State of Mississippi has no stnpding to

appear unon dehal’ of the individual contennoit.
1]

Neither Governor Earaett mor Lt. Governor Johnson h.;

filed in his own tehalf a motion to stay or dicuill‘

/49/7
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the basic jurisdiction of this Court and tp the mature
T of the claim assertec in the petition fileg bf the
United States., There is mno claim that the temporary
ES restraining order, i the Court has jurisdiction of
the su“ject natter and the parties and if the United
Sgtates has standing to suc, was inprovidently granted.
- The basic contentions of the State may »e

stated as follows:

(1) This Court lacks jurisdicticnm of

the sutject matter o° thrc claiw>stated

48 the Detition.

i

A . < €2y T™is Court has no jurisdiction end
canpot acquire jurisdiction of the persoas
of the Jefendants maned in the petition.

(¥) The Tnited States has no standing to

assert the clain state? in its petitionn,
E - - fag® of these assertions wil! »c considererl
_{ F s . - geparatelv, Certain other -atters of cilaimed legal
J defense wil! e 2iscussed at the conclusion of the

"f discussion of the abeve three cententions,

This Court HPas Jurisdiction o the Sutject Matter of
' o the Clain ]

The State Jdoes not urge that the setition
B fai's to state 3 claim upon which the Unite2 States is
! entitled to rgelief, 1In light of the precedecnts such

assertion coul?d hardly te made, Faubus v, United

States, 254 F_24 797 (C.A, 8, 1957), cert. den, 2538

0.S. 829; Sush v. Orleans Parish School Loard, 101 F 2d

871 (E.D. la., 1961), aff'a,. 267 U.S. 908, The State's
contention is that this Court cannot grant the relief
to which the petition entitles the United States and

) ) that such re'ie” should te sought froa the District

% Court, 'This contention is without merit,




Pefore considering the legal authorities
bearing upon this Court’s jurisdiction, certain of
the State's nisconceptions regardfng the nature of
the clain set forth in the petition should be corrected.

A. Nature of the Clain

In its petition the United States alleges that
the legal issues tetween the plaintilf, James H, Meredith,
and the defendant University officials and Board of
Trustees have teen finally adjudicated, The present
procecedin; does not involve any claiv of right of the
United States tr 7Jarticipate in that adjudication. Nor
does the United States sece™ to affect the result of that
srcceeding. The facts a'leged in the petition of the
United States are senarate and distinct from those in-
volved in the *asic law zuit, which this Court decided
in its judgnent of reversal cn June 25, 1962,

The netition alle;es that while the Meredith
case was pencding 1n the [istr:-t ° vrt while it was pending
on appeal to this Court, ani since the case has teen re-
turned to the District Court pursuant to this Court's
nantate o° July 28, 1962, the varicus defendants named
in the netition have actively engagel in a progran to
frustrate the inplcnentation of trhis Court’s judgaent
of June 25, 1062, and anv order c¢” the District Court
which has been or night *e entercd Hursuant to that
judgment. This nrogran cf obetruc;ion has been part o/
an official and announced solicy ¢f the State of
Mississiopi. The petition alleges that the policy has
deen announced by bdoth the Chief Executive of the State
(paragraph 23) and by the State legisiature (paragraphs
17 and 18), The policy has bdeen implemented by calling
mpon all officials of the State to ignore the orders of

this Court snd of other federal courts with gespect to




actively obstruct the implementation of those orders
(paragraphs 17, 25 and 32). The defendants are alleged
to have taken concrete steps to obstruct the federal
coutts in accordance with the state policy., They have
done 30 by means of invalid injunctive suits in state
courts (paragraphs 28 and 29), by criminal prosecution
of Meredith (paragraphs 21, 26 and 29), and by 1legis-
lation which is clearly directed against Meredith
personally (paragraph 30),

The petition alleges that both the purpose
and effect of the conduct of the defendants {s to
prevent and discourage James H, Mereldith from attending
the University of Mississippi pursuant to the judgnent
and orders of this Court and of the District Court,

In short, the petition alleges that the
defendants have unlawfully prevented and are seeking
to prevent the judgnent, manlate and orders of this

Coutrt from being carried into effect,

s <\




B. Significance of District Court Precedents

The State points out in its HMemorandum that
prior to the instant case, obstruction of school dese-
gregation decrees has been dealt with by the district
courts. From this circumstance, the state draws the
conclusion that only the district courts have power to
deal with such obstruction, In considering this contention
it is important to consider the bases upon which the dis-
trict courts have acted.

An original suit to enforce rights under the
Fourteenth Amendnent to attcnd pudblic schools without
racial discrimination can be initiated only in a 2tistrict
court., The district court has original jurisdiction by
virtue of Sections 117 an! 1242 of Title 23 U.S.C. It
is this jurisdiction which the district courts have
exercised in the many school lesegregatinn sSuits across
the counfry.

When a district court has entecred a final
judgment in a school Jesegregation case in exercise of
its jurisdiction under §1331 and 1342, and is thercafter
obstructed in effc:tuating its lecree, the jurisdictional
situation changes, Further exercise of jurisdiction is
not for the purpose of litigating the rights between
the original parties, but to effectuate and preserve the
jurisdiction of the court previously cxercised and to
uphold tﬁc integrity of the court's decreces., That a
different basis of jurisdiction is relied upon is made

clear by a careful evamination of the cases.

In McSwain v. Couvnty Board of Education of

Anderson County, 133 F, Supp. $70 (E.D. Tenan., 1956)

the District Court entered a final judgment requiring

the defendant school officials to admit Negro applicants
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to the high school in Clinton, Tennessee, without racial
djscriuination. Theteafter, the defendant school officials
filed a petition with the district court seeking injunctive
gelief against interference and harassment‘by John Kasper
and others. The injunction was issued and several of
the persons who had been added as defendants and Qho
were named in the injunction were later held to be in
contenmpt. On appéal it was urged that the district court
had no jurisdiction to entertain the petition against
John Xaspecr and his co-defendants. Concededly, they
were not acting under color of the laws of the State of
Tennessee and under normal circurstances the distur-
bances, assaults and brcaches of the pcace which they had

committed would be cognizable only in the courts of the

state. Nonetheless, the court of appcals, relying upon

and specifically citing the all-writs statuvte, 28 U,.S.C.
1081, conciuded that “The District Court had jurisdiction

to issue the injunction.” Bullock v. United Statecs, 208

F. 24 683, 091 (C.A. o, 19589),

The District Court for the Easfern District of
Arkansas was faced with a similar situation in the case
relating to tesegregation of the Little Rock public schools,.
A pltan for desegregation had been approved by the Pistrict

Court (Aaron v, McKinley 143 F. Supp. 855) and the Court

of Appeals had affirmed (Aaron v. Cooper, 243 F. 24 ol

(C.A. 8, 1957)). Thercafter the Governor of Arkansas
prevented the carrying out of the desegregation decree
by his use of the Arkansas National Guard., The district
court, upon application of both the United States and of
the original plaintiffs, enjoined the Governor and the
commandant of the Guard. In sustaining this exercise

of jurisdiction, the Court of Appeals held that "It was




proper for the court to do.811 that Teasonably and law-
fully could be done to protect . and effectuate its orders
and judgments and to prevent them from deing thwarted

by force or otherwise.”. Faubus v. United States, supra.

at 9;30{ 804-.805. Although the Court of Appeals did not
state whether this evercise of jurisdiction was bdased
upon the all-writs statute or upon the inherent power

of a court to protect and cffectuate its judgments, it
is clear that the district cougrt®s jurisdiction was re-

garde? as ancillary to the maim case and not as primary.

In Bush v. Orleans Parish School Roard, 131 F.
Supp. 871 (E.D, La.., 13¢1), affirrmed 367 U.S. 908, the
-’:) . - A ———

court made it equally zlear that in dringcing in new

parties and enjoining interference with its prior orders,

jt was exercising ancillary and not prinary jurisdiction,
The Court erphasized that its excrcise of power was not

only independent of the issucs in the basic law suit, bdut

was not cven dependent upon the initiative of the liti-
gants in the original law suit. In this conncction the

court quoted from Hazel-Atlas Glass Co. v, Hartford-

I Empire Co., 322 U.S. 238, 246, 64 5. Ct. 997, 1001,
- Ss L. E4, 12503

Surely it cannot be that preservation
of the integrity of the judicial process
3 . must always wait upon the diligence of
L litigants. The public welfare dermands that
' the agencies of pudlic justice de not so
fmpotent that they rmust always de rcute and
helpless victims, . . . [191 F. Supp. at "79,
fa. 16]).

In no instance when a district court has
exercised jurisdiction to protect its prior orders in 3
school desegregation case has it purported to exercise
primary jurisdiction. In each case it has enjoined

. odbstruction or interference through exercise of its

ancillary jurisdiction, whether by virtue of 28 U.5.C. 1651
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or its inherent power to effectuate its decrces. Accord-
ingly, it is of no significance that a court of appeals
lacks primary jurisdiction of a school desegregation
suit. The only question here pecrtinent is whether the
Court of Appeals has ancillary jurisdiction, as does

the district court, to protect its judgments, mandates

and orders by the injunctive process.
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€C. The Court of Appesls May Act to Protect I ts
Jurisdiction.

Ancillary jurisdiction, whether based upon the

inherent power of the court to protect and effectuste

its jJurisdiction or upon the all-writs statute, reposes
in all courts, bdoth trial and appellate. The United
States clearly called upon this Court to exercise its
ancillary jurisdiction; it did not, and it does not now,
purport to invoke original jurisdiction of any sort.

“"An ancillsry suit in equity is one growing
out of a prior suit in the same court, dependent upon
snd instituted for the purpose of obtasining and enforc-
ing the fruits of the judgment in the former suit.”

Ceaspers v. Watson, 132 F, 2nd 614, 615 (CA 7, 1942),

cert, denied, 319 U.S, 757, R? L, Ed4. 1709, 63 S, Ct.

1176; Local Loan Co. v, Hunt, 202 U,S. 234, 239 (1934),

78 L. Bd. 1230, 54 S, Ct, 69S; Root v, Woolworth,

150 U.S., 401 (1m93), 37 L, Ed. 1123, 14 S, Ct, 136,
“Specisl statutory suthority is not necessary
to suthorize 8 federal court to exercise its ancillary

Jurisdiction.” Carter v, Powell, 104 F, 2nd 428, 430

(C.A.5, 1939), cert, denied, 308 U.S, 611, 84 L, Ed4. S11,

60 S, Ct, 179,

Moreover, in the exercise of ancillary Juris-
diction, courts mey proceed without regard to the
statutory limits of jurisdiction which would restrict

the court were the proceedings original. Local Loan Co.

v. Hunt, 292 U.S. 234, 239 (1934), 78 L. Ed. 1230,

34 S, Ct. 695; Krippendorf v, Hyde, 110 U.S. 276,(1884),

38 L, Ba. 245, 4 S, Ct, 27; Dewey v. West Pairmont Gas

Coal Co., 123 U.S, 329, 333 (1887), 31 L, B4, 179,

8 S. Ct, 148; Caspers v. Watson, 132 P, 2nd 614 (C.A.7,

1942), cert. denied, 319 U.S. 757; Glens Palle Indemnity
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Co. v. United States, 229 F, 2nd 370 (C.A.9, 1955);

Walmac Co. v. lsaacs, 220 PF. 2nd 108, 113-114 (C.A.1,
1954), |
And sncillary jurisdiction may be exercisped
by sn sppellate court in aid of its appellate juri;i
diction just as it may be exercised by a trial court

in aid of its jurisdiction. National Brake Co. v.

Christensen, 254 U.S., 4235 (1921), 65 L. Ea. 341,

41 S, Ct, 154; Toledo Scale Co. v. Computing Scale Co.,
281 Fed, 488 (C.A.7, 1022), affirmed, 261 U.S. 399 (1923),

67 L. BAd. 719, 43 S, Ct. 458.

D. Issuance of the Mandate Does Not Exhaust the
Power of the Court of Appeals,

The State argues, however, that the “enforce-
ment of a final decree remanded to a District Court
lies in the hands of that Court.” (Memorandum, p. 20).
Presumably it follows that the issuasnce of the mandate
exhausts the power of the Court of Appesls to act with
respect to the case.

We agree that the jurisdiction of courts of
sppesls is appellate rather than original., We agree alsc
that the appellate function is exercised by a review of
the record made in the district court, followed by s
mandate to that court, and that normslly the asppellate
function does not involve the taking of evidence or
the asddition of parties at the appellate level. But
the question here concerns not generalities asbout the
wsual functions of an appellate tridunmal; what is
involved is the power of a federal court of appeals
to protect snd make effective its appellate jurisdic-

tion in appropriate cases by ancillary proceedings.
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It is clear that proceedings may de had in &
court of appesls which involve something other than
teview of the record made in the district cowurt. LaBuy w.

Howes Leather Co., 352 U.S. 249 (19$7), 1 L. E4. 290,

99 S. Ct. 309. Such proceedings may be had either prior
to the attachment of appellate jurisdiction -- as in the
LeBuy case -- or they may occur after the mandate has
issued to the district court. See discussion, infra.
The test in each csse is whether the proceeding involved
can proberly be said to be ancillary to the sppellate
function of the court and to a case to which the juris-
diction of the court has attached or may sttach in the
future.

In Toledo Scale Co. v. Computing Scale Company,

261 U.S. 399 (1923), 67 L. Ba. 719, 43 S. Ct. 45, the
Supreme Court upheld an crder of the Court of Appeals
for the Seventh Circuit directing the District Court

to issue an injunction the purpose cf which wss to
protect a judgment of the Court of Appeals. Previously,
the Court of Appeals had upheld the validity of »

patent held dy the Computing Scale Ccmpany and the case

was sent back to the District Court for an accounting.
The accounting resulted in s decree for profits of
more than $400,000 in favsr of the Computing Scale
Company. The Court of Appeals effirmed the decree Dbut
stayed its mandate to permit an spplication to the
Supreme Court for writ of certiorari., On the day the
Court of Appeals took this action, the Toledo Scale
Company bDrought suit in the United States District Court
for the Northern District of Ohio and agsin challenged
the validity of the Computing Scale Comspany’s patent.
The Computing Scsle Company thea directly petitioned

the Court of Appeals for the Sevemth Circeuit requesting
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that the court enforce itl'decree by.enjoining the
Toledo Scsle Company from continuing with its suit in
.thc Dhio District Court., A response was filed in the
Couwrt of Appesls by the Toledo Scale Company. The Court
of Appesls, on the basis of the pleadinél filed and

- argument hesrd, which raised issues never presented to
the District Court, concluded that the petition of the
Computing Scale Coapany was “ancillsry to the original
Jn?i.diétioa invoked™ and vrdered the issuance of tﬁe
injunction prayed for. 271 Fed. 488 (C.A.'7, 1922).

The Supreme Court affirmed, holding that the in junction
was "within the power of the Tircauit Court of Appeals”™
(261 U.S. 399, at 426, 67 1. Ed. 719, 43 S. Ct. 438),
relying upon the lll~-ri!s-sta§ute (now 28 U.S.C. 163%1).

To de sure, in Toledo Scale, as the State

correctly poiﬁts out, the mandate of the Court of Appeals
to the District Court had not yet gone down at the time
the appellste court scted to protect itse judgment, But
that this is irrelevant is shown dy sudbsequent decisions.

In United States v. United States District Court, 334

U.S. 258 (1948), 92 L, E4. 1351, 68 S, Ct. 1035, the
very Question at issuve was whether the Court of Appeals
could take action to compel complisnce with a mandate
which had already issued. Said the Supreme Court (334
U.S. 258, at 264, 92 L. Ed. 1351, 6% S. Ct. 1035):

It is, indeed, 8 high function of

mandamus to keep a lower tribunal from

isterposing vnsuthorized obufructionn

to enforcement of 8 judgment of &

higher court [citing case]. That

function may de as important £§ pro-

tecting 8 past exercise of jurisdiction
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83 in safegusrding s present or future
1/
one (emphasis added)d.

See also, United States v. Smith, 331 U.S. 469 (1947),

91 L. Bd. 1610, 67 S, Ct, 1330, where the Suprese Court

held that the Court of Appeals had power to issue mandamus

_1/ That there may be circumstances in which jurisdic-
tion remeains in the court of appeals for certain
purpnses even after issuance of the mandate is re-
flected alsz~ in cases such as Individual Drinking Cu

Co. v, Pudblic Service Cup Co., 262 Fed. 410 (C.A. 2,
- 1919); S, S, Kresge Co. v, Winget Kickernick Co.,

102 F. 2nd 740, 742 (C.A. 9, 1939), and Epstein v.
Goldstein, 110 P, 2nd 747 (C.A. 2, 1940), where appellate
courts construed or clarified their mandates without
recalling them., See also In re Gamewell Fire-Alarm Tel.

..Co., 73 Fed. Rep. Q90R (C.A. 1, 1R06), where 8 petition

was filed with the Court of Appeals requesting lecave to
feopen a case in the District Court bSecause of newly

s discovered evidence. The petition was filed with the

Court of Appesls after that court had sffirmed the
decree of the lower court and had issued its mandate.
Nevertheless, the Ccrurt of Appeals entertsined the
petition and held (71 Fed. Rep. at 011):

We have nn doudbt that an application

say be made, as in this case, after the
Judgment, sfter the issue ~f the mandate,
and safter the close of the term at which
the judgment was entcred, Subject to
certain limitations as to time sarising
out of the equitable doctrine ~f laches,
and other possidle excepticnal limits-
tions. '

Subsequently, the decision 1n the Gamewell case was
approved by the Supreme Court, In National Brake (Co.
v. Christensen, 254 U.S, 425, 431 (1021), 65 L. Ed. 331,
41 S, Ct, 154, that Court stated:

i That leave to file a supplemental peti-
tion in the nature of a bill of review
may be granted after the judgment of
the appellate court, and after the
going down of the mandate at the close
of the term at which judgment was
gendered, was held in In re Gamewell
€Co., 73 Fed., Rep. 90f, 1n 8 carefully
considered opinion rendered by the
Cirgcuit Court of Appeals for the First
Circuit, reciting the previous ceonsidera-
tion of the gQuesticon in cases in this
Court, We think these cases settle the
proper practice in applications of this
sature.

Accords Brown v, Brake-Testing Equipment Corporation,
3O F. 2nd 3I%0 (C.A. 9, 1931). See also Universal Oil
Products Co. v, Root Refining Co., 328 U.S, §75 (1046),
90 L. Bda. 1447, 66 S, Ct. 1176, where the Court of
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and prohibition to compel vacation of s District Court
order granting & new trial after affirmance of the

conviction by the Court of Appesls. And see, In re

Chicago R.1. & P.R. Co., 162 F. 2nd 257 (C.A. 7, 1947),

cert. denied, 332 U.S. 793 (1947), 32 L. Ba. 374,

és S, Ct, 21.

1/ (Cent.)

Appeals for the Third Circuit permitted inquiry into
the validity of a judgment that had been rendered
msany years previously. There, a decree was entered
sustaining a patent of the Universal O0il Products
Company (6 P. Supp. 763). That decree was affirmed
by the court of appeals (78 F. 2nd 991) snd certiorari
was denied by the Supreme Court (296 U.S. 626 (18135),
S0 L. E4. 445, 56 S. Ct. 149), but its validity was
chasllenged before the Court of Appeals in subsequent
proceedings in related cases. The Court of Appesls
thereupon casused an investigation to be conducted of
the earlier decree snd, at the conclusion of the
investigation snd following a report of a master,
vacated the esrlier decree and ordered the cause
gesrgued. The Supreme Court affirmed the power of

the Court of Appeals to act as it did, noting that
(328 U.S. $7S,.at 380, 90 L. Ed. 1447, 66 S, Ct, 1176):
wthe inherent power of a federal court to investigate
whether a judgment was obtained by fraud, is beyond
question.”
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E. The Court Of Appeals May Act By Crder Directly
Upcn Litigantg

The State woulc further arrue, however, that
the cecisions discussed adbove shew merely that an
sappellate court may cdirect the listrict Court tc tale
steps teo protcct the past, present, ot future juris-
ciction of the Court of Appeals, but that the appellate
tribunal may not act to protect its juriscdiction by
procc?cinr directly a ainst liticrants. To dssue
direct ogcers, as distincuishec frem crcers cperat-
ine throu~h the [istrict Ceouyrt -- the ar-ument rces --
is an evercise of eri~inal iuriscdicticn net vested in
a court of appcals.

There is no rccd recascen for assumine that,
in the protccticn of its own crders and® its own juris-
dietion, a court cf sppeals is as limited as the State
woulc have it. It is “fun‘amental that a ceourt cf
equity has the inherent powcr to issuce such crcers
an¢ injuncticns as may be necessary te prevent the
defest cf impairment cf its juriscictien.® In re

Cuich Charre Inc., 69 F_  Supp. 0e1, 9609, (=.r. O},

1947). The pewer to rendcr 8 juc-ment includes the
power teo enfrrce that juclrment by apprepriate process,

United States v, ¥ing, 74 F. Recp. 403 (C.C. E.T. Mo., 18986).

In Sawyer v. [ollar, 190 F,  2d 62 (C.A.T.C.

1051), vacated as moct 144 v.c., *06, 73 S. Ct. 7, 97 L.R4.

628 (1952), the Court cof Appcals held that it had
power to enferce, by its cwn precesses, anc¢ by way of
s civil contempt proceedine, @ Pistrict Court crder

eatered Dy its directien in haec verbta. The Court

said (190 F. 2¢ at 634, 642):
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This court, havin;y cirecte? the
United States District Court for the
Pistrict of Coclumbia tc enter a jule-

ment. on mandate in terms prescribed by

it, has the power to punish for contempt
those who disobey or resist the order or
mandate so entered by the District Court,
Merrimack River Sav. Bank v, City of
Clay Center, 1911, 219 U.S. 8527, 31 S. Ct.
295, 55 L., Ed. 320: Toledo Scale Co. v,
Computing Scale Co., i°23, 261 U.S. 399,
43 S, Ct, 45, 67 L. Ed. 719.

» * * * »
Toledo Scale Co. v. Computing Scale Co.
held that when a District Court enters
an order by direction of a Citcuit Court
of Appeals, and that order is disnbeyed,
the Circuit Court of Appeals has power to
punish summarily for the disodbedience.
In that case the order of the District
Court was in the words of the Circuit

Court of Appeals, as in the case now

before us. And the punishment there was

in civil contempt, as in the order now

being entered in the present casse. Ve [

sre of the opinion that the decision in

Toledo Scasle Co. v, Computing Scale Co.
is not only "gonod law™ but is s bdinding
suthority upon the point. 1If it is not
the lsw, Courts of Appeals asre impotent

. . ! . ‘e
.
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in respect to decrees which they formulate
- 2/
end direct s District Court to enter.

In addition to pointing owt correctly that
the decision in Sawvyer was vncutedab; the Supreme
Court because it had become mooted,  the State objects
tq the Sawyer case on two grounds: (1) the Court of

"Appeals there enforced its previous orders not by an
injunction but by a contempt proceeding, snd (2) no

8dditional parties were involved. We submit thsat

these distinctions are of no significance.

2/ And see Merrimack River Savings Bank v. Clay Center,
219 v.s. 527,731 s.Ct. 295, 35§ L. Ed 330 (1911) where
the Supreme Court held that, irrespective of the issuance
of an injunction by 8 lower federal court, the wiiful
femoval beyond the reach of the lower court of the
sudbject matter of the litigation or its destruction,
pending an appeal, is a contempt of the appellate juris-
diction of the Supreme Court. A fortinri, if the lower
Court has issued an injunction st the direction of an
sppellate court, violation of that injunction would
vest in the appellate court Jurisdiction to take what-
ever action necessary to protect its judgment,

3/ Whatever may be the effect of a wvacation on the
ground of mootness insofar as the lower courts in the
District of Columbia are concerned, the opinion in the
case is as persuasive here as this Court deems it to
b'.
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F. A Court of Appcals May Tssuc
Injunctions in Aid of 1its
Jurisdiction

Courts of Appcals traditionally issue injunctions
in the nature of stays to prescrve the status quo pending
appeal. Beyond that. however, like district courts, they
can issuc injunctions which arc ancillary to the main
proceelding and nccessary to prescrve and effectuate the
jurisdiction of the court.

As the Supreme Court cxplicitly stated in rolfdo

Scales, supra (261 U.S. at 426, 43 S. Ct..  at 468, ¢7 L. Ea..

at 730).

Under §262 of the Judicial Code,

[the Court of Appecals] had the right
to issue all writs no¢ specifically
provided for by statute which might

be necessary for the exercise of 1its
appellate jurisdiction, It could,
therefore, 2tsclf have cnjoined the
Toledo Company fronm aintcrfering with
the execution of its own decrce * °

In National labor Reclations Bnard v. Underwood

Machinery Co., 168 F.2d 33 (C.A. 1. 13952), the Court of

Appcals for the Fairst Circuit had cntercd a decree
enforcing an order of the National Llabor Relations
Board requiring the payment of back pay by an cmployer
to an ¢mployce. The Board then pcetitioncd the Court of
Appcals to restrain a croeditor of the cmploycc from
instituting a state court procecding to carry into
effcct attachments of part of the back pay, which would
have declayed compliance with the Court of Appcals decrce.
Although the Court of Appcals. 1n the excrcisc of its
discretion, dc¢cidcd not to grant the relief requestced,
it concluded th;t (198 F.24 at 835):

We have no doudt of the ancillary juris-

diction of this court, under 28 USC §1651,

to entcrtain the presuvnt petitinn of the

Board for a restrrining order in cffectua-

tion of our decrec entercd in the main
proceeding * * *,




- 190 -
Chief Judgc Magruder, disscnting, would
fiave grantcd the relizf rcquested by the Board in
“'the exercisce of the court's ancillary jurisdiction
.uadc;NZB v.S5.C., 1651 (198 F.24 at 96).

Judge Magruder reclicd upon National Labor

Relations Board v. Sunshinc Hining Co., 125 F,2d 757

(C.A. 9, 1942). Thcre the Court of Appcals had cantered
a dccrece cnforcing a back pay order zg;inst an eaployecce.,
Subscquently. on petition of the Board, the Court of
Appcals granted an injunction ruestraining estranged
wives and creditors of the cnpioyccs from maintaining
state court actions sccking to attach the back pay.

These dccisions indicate that appcilatc
courts no morc than district courts arce limited ir their
choice of mcans of protecting their orders. Injunction,
just lixc mandamus or comtempt, 13 mircly a mcans by
which the court cxvrfciscs its ancillary powcr to
protuect its gencral jurisdiction., As we have dcecmon-
strated, the courts f appuals posscss the power in
an ancillary procceding to (ffectuate their sppeliate
Jurisdiction, Fhe choicec of mcans obviously depunds
upon the circumstances.

Nor is it an objuction to an ancillary injunctive
procceding duefore the courr of appcals that the procecd-
ing involves the filing of pleadings, the appecarance
of witnesscs, the introduction of cvidence and the
determination of factual maticrs not raiscd in the
court beiow, Although the requircment for such pro-
ceedingi is less common in an appcllate court tham in
8 court of first instancc, as we have ;ho-n. there is
evéry fecason why the two types of courts are parallel

in their necd for ancillary jurisdiction to protcct
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their orders and parallel in their powcr to cnatertain

such proccedings.

In Toledo Scalcs, supra, the petition filed

in the Court of Appcals raiscd factual issucs. Coan-
sequently, an answcr was filed and a hearing had. See

foledo Scale Co. v. Computing Scalc Co.. 28! Fod. 488

(C.A. 7, 1922). As-notcd. the Supremec Court affirmed

the judgment rend.rcd by the Court of Appcals as a

result of its hcaring. Similarly, in In re Door, 195

F. 24 7606 (C.A.D.C.. 1952), testimony was offorvd and
cross-cxamination conductcd in a1 contcmpt proccecding
defore the Court of Appeals for the District of Columbia,

See also, United Statcs v, Lynd. No., 16576 (C.A. S,

1962). Cf. Unitcd States v, Shipp. 214 U.S. 133,

29 S.Ct. 637, S3 L. E3. 1Cel (1829), and Univcersal 04l

Products Comoany v. Root R.finine Company, 328 U.S. S7S,

66 5. Cc. 1176, 90 L. Ed. 1447 (1946). where appellate
courts appointcd masters to take cvidence which the
c¢ourts then considercd and cviluated.,

In short, it is cl.ar that, even though a
court of 3ppecals would R ve no jurisdiction to cntertain
an application for an 1njunction as zn origin:} matter,
it is not so limited whuen it acts in zn incillary

pfocceding to protecct its appellate jurisdiction,
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This Court Has Jurisdiction of the
Defendants Mamed in the Pctition

By its very nature an ancillary proceeding

will often riise factual issues not enbraced within
the original litigation, ‘!ihether the ancillary pro-
ceeding is in a district court or a court of sppeals,
its disposition may require the subpoenaing of wit-
nesses, the receipt of evidence, findings of fact

and affirmative relief., 1In its Memorandum the State
seeningly concedes that a district court nay, in

such ancillary praceeding, avail itself of all pro-
cess and pracedures available in the primary liti-
gation., The State urges, however, that a court of
appeals, in exercising its ancillary jurisdiction,

is limited in certain regards te the procedures
ordinarily attendant upnn the appellate process
itself, The court of appeals, while it can subpoensa
witnesses, hear testianny, and receive exhibits,
cannet, says the State, summon new pattié; to appear
before the court even though such parties may be
necessary for full and effective relief in connection
with the court®s ancillary jurisdiction.

The general rule that new parties may not
be added t» a lawsuit at the appellate level is
distinguishable from the present situation, The
distinction is that between the appellate process
itself and proceedings ancillary ts that process. An
appellate court is by its very nature a court of
“"review,” It reviews what the district court has
done and corrects errors, In properly performing this

function it must necessarily limit its considersation
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tn the recnzd upon which the district court based
its decision. It must als~, of necessity, limit
its judgment te the parties who were before the
district court, The issues, the evidence, and
the parties are the same. In contras?, an ancillary
proceeding cannot be 3o limited., An ancillary pro-
ceeding by its very nature involves issues, evidence,
and very often parties, which are extrinsic to the
primary proceeding., To inhibit the addition of
parties would defeat the very purpose of the pro~
ceeding and would ignere its "ancillary” nature,
The State in its iMemmrandum nerely polnts out the
obvious when it notes that process and procedures
appropriate fAr ancillacy proccedings are nnre akin
to the custonary proccdures in a district court than
they are to the prrcedures followed in appellate
courts, Tn deduce fronm this a2 general rule of law
sccords neither with reasmon nor decidcd cases,
Abundant authority may be fcocund fer the
proposition that new parties may be added in con-
nectionn with an ancillary procecding. The rule has

been well stated by the Court of Appeals for the

Seventh Circuit in Matural Gas Pipeline Co. v.

Federal Power Commission, 128 F_2d 481, 484 (C.A.

7, 1942) as follows:

“Where » court has jurisdiction of a
cause of actinan and the parties, it

has jurisdiction also of supplemental
proceedings which are a continuation

of or incidental to and ancillary to
the former suit even though the court
as 8 federal tridbunal might net have
bad jurisdiction of the parties involved
in the sncillary proceeding if it were
an original action., In other words,
inasmuch as such Jjurisdiction is ancil-

lar 8 federzl court is not precluded
fron exercising it over persons not




parties to the judgment sought to be
enforced, 25 C.J. 696 and 697; 21

C.J.S., Courts, §88, page 136,
[Enphalis sdded.)

In the Natursl Gas Pipeline Company case,

supra, the court relied on Labette County Commissioners

- %, Heulton, 112 T.S. 217, 5 S.Ct, 108, 28 L_E_. 698
(1884). In that case, a court had entered judgnment
against a township upon bends issued by the county
cranissioners in behaif of the township, Subse~
quently, the plaintiff seught 2 writ of nandanus to
conpel the cennissioners to assess and collect s tax
to satisfy the judgment., 1t was contended that the
court, if it should act upon such 3 petition, would
be exercising original jurisdiction which, under the
partticular facts, it did net have, DBut the Suprene
Court declined to aczcept this reasoning, saying (112

U.S. at 221):

It is quite true, as it is faniliar,
that there is no original jurisdiction in
the circuit courts in mandanus, and that
the writ issues out of them enly in aid
of » jurisdiction previously acquired,
and is justified in such cases as the
present as the only neans of executing
their judgnents., But it does not follow
because the jurisdiction in mandasnus is
ancillary merely that it cannot be
exercised over persons not parties to the
Jjudgnent sought to be enforced, |Enphasis
added. |

See also Lewis v, United Air Lines Transport

Corporation, 29 F,. Supp. 112, 115 (D, Conn,, 1939)

where Judge Hincks wrote:

It must be noted that the scope of
ancillary jurisdiction depends only upon
the sudb ject-matter of suprplemental pro-
ceeding. 7The number, identity or relation-
ship of the parties affected by the
supplemental proceedings have nothing to
do with the existence of ancillary juris-
diction over the sudb ject-matter, Thus it
has long deen estadblished that asncillary




Jurisdiction over the sub ject-natter may
obtain even though the supplemental pro-
ceeding bdrings in new parties,

And Judge Hincks also said (29 F, Supp. at 116)s

eses the existence of sncillary
Jurisdiction depends wholly upon a re-
lationship of sud ject-matter as dis-
tinguished from the relationship of the
parties, * *# * If <then, the test is the
nced of relief to the party dringing the
supplenental proceeding, it is imnmaterial
whether the relief sought is directed
against 3 party or against a stranger to
the principal action.

Ancillary jurisdiction extends to sddi-
tional parties, even though the court would 1lack
Jurisdiction over such parties were the ancillary
proceeding orxiginal io nature. McCoppn v. ilcCoarmack,

159 F,2d 219, 224 (C.A. S, 1947) (cress—=clain); United

Artists Cocp. v. hasterpiece Prnductions, 221 F.24
213 (C.A., 2, 1955) (compulsory counterclain); Vaurhn

v, Terninal Transprort Ce,, 162 F, Supp. 647 (E.D.

Tenn,, 1957) (third-party action).

In the exercise of their sancillary juris-~
diction to prevent obstruction ta the carrying out
of schoel desegregation decrees, the Jistrict courts
have re;ularly added as parties defendant persons
havirg no legal relationship to the original litigants,

Thus in Faubus v, United States, surra, the connander

of the Artansas Matisnal Guard was added as a defendant
and was enjoined, At various stages in the MNew Orleans
d?legregation case the State, the governor, ¢the
secretary of state, various legislators, the sheriffs
and district attorneys of all parishes in the staie,
the mayors and chiefs of police of all cities, and
several commercial banking houses were added as parties

in the exercise of the court®s ancillary Jurisdiction,




3ush v, Orleans Parish School Board, supra, As al-

ready noted, the district court in the Clinton,
Tennessee, school case added John Kasper and a number

of locsl townspeople as defendants, Bullock v. United

States, supra,

A conmmonly exercised type of ancillary
Jurisdiction is that of the conienpt power, The

case of Savyer v, Dollar, supra, involving contenmpt

proceedings in s court of appeals for violation of a
district court order after the Qandatc on appeal had
gone down, has already bcen discussed. It is interest-
ing to note 2t this point, however, that the respondents
in the contenpt proceeding in:luded rersons «ho had not
been blrties in either the distric: court or, on the
sppeal, In the court of appeals, Charles Sawyer, the
Scéretnry of Connerce, had been the sole defendant in
the district court, The ordcr enterecd by the district
court on renand was directed against r. Sawyer pef—
sonally. lonetheless, when other persors, including
sev;ta! attorneys‘conncctcd with the Jepartnent of
Justice, acted ~ith Sawyer in vinlating the court's
order, they were 2ll cited {or contempt by the Court
of Appeals, Clearly, the Court nf Appcals could not
have added then as parties appellant or appellce
while the appeal was pending., They could have been
8dded as 1liiligants to the prinary litigation, if they
could have been added st all, only at the district
court level, Nonetheles?, the court of appeals in
the -ncillnry-pxoceeﬁing-nsuuued jurisdiction of
their persons for-the purpose of compelling compliance

with the district court order.
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Smith v, Ancrican Asiatic Undervriters,

134 F.2d 233 (C.A. 9, 1943); Venborne-Karpen D-yer

Lo. v, Cutler Dry Kiln Co., 292 Fed. 861 (C.A. 2,

1923); and Holland v, Board of Public Instruction,

- 2358 F.2d 730 (C.A. S, 1958), which the State cites,

;

are inapposite, for they deal solely with the

propriety of jeining additional parties in appellate

2 courts to litigate the merits of the controversy
3 4/

decided in the district court. The situstion is
obvinusly differeant where, as here, the merits of

the controversy (i.e., HMeredith's richt to admission

g to the University of Mississippi) have been foreclosed
ever since this Court's decree of June 25, 1962, and
the proceedings in this Cour: are ancillary only,
i.e.. they are conceracd s$clely with enforceuent of

- s/
n this Court®s adjudication of the nerits,

é : .3 /7 iith respect to the Smith and Wecnborne-"arpen
k cases, supra, sce also the earlier opinions dealing
K with the me:-its, 127 F.2d 754 (C.A. 9, 1942), and

3 290 Fed., 625 (C.,A, 2, 1823), respectively,

E: : _1_/ The State argues (l.eacrandun, pp. 4-13) that

4 since it and thc state officers (o:her than the
eriginal defendants) were not parties prior to Sep-
tenber 25, 1962, they are not Sound by any anteccdent
orders, As 1e¢ show supra, the power of the court to

B conduct ancillary procecedings ne:essarily includes

E the power to add parties. 1In any event, the State's

; argument deals only with the question of whether cone :

tenpt proceedings can be had against persons not parties

to the injunciion claimed to be violated: it does not i

dea)l with what is here involveds the power of ithe court

to entertain an injunction action a-ainst additional :

persons in thc exercise of ancillary jurisdiction, rl

Finally, on this point, it may well be that the de-
fendar:s added on September 25 are in privity with the
previous defendants and thus properly added even under
the narrowest possible view. The H“eredith suit has
been against officials who were represented by the

3 statec attorney general, That suit essentially sought
relief sgainst state action, and the interfecence

(Footnote continued on next page)

TRPR TR
.




3 7/ (Footnmote continued from preceding page)
slleged in our petition, although involving other
officials, is also state action. At least until
most recently, the original defendants were acting
for the state, and, in a sense, for tbe state
officials who were added on September 25. 1In that
posture, it is reasonadble to hold that the new de-
fendants and the ol1d defendants are sufficiently in
privity even for contempt purposes —-- certainly for
sdditional relief purposes,
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111

The Unitced Statcs Has Standing to Assert
the Claim Sct Forth 1in 1ts Petition

The State of Mississippi contends further
(Hcmorandum. pp. 36-41) that the Unitcd Statcs had no
standing to scek from this Court the issuance of thce
Temporary Restraining Order which prokaiditcec the
Governor, Llicutenant Governor, other state officaals,
and the Statc atsclf, fron wnterfoering with its orders
: .

] and mandate of July 27-2#. 1062, The United Statcs
has sought and obdtaincd just such ordcers as tho onc
Reee questioned in a nunber of similar cascs.

This Court on Scptuember 1F, 1962, granted the

Unigted Stat.s avthority <0 AppeIr a8 amicus curie

“in 11l pencvidings 1n this action before thas Court

» » =+ [an2 . Dastrict Ceurt] with th: right to

subm1t pleadings. cvidence. argusments and dracfs and to

initiate such further procoecdings, 1ncluding procoecdings

for injunctiv. relaicf and proccuedings for ¢contumpt of

court, 1s miy be appropriate an ogrdor to maintain and

prescrve the Auc administrrtion of justice and the

tntcegrity of the judicial proc.sscs of the United States.”
AS tho State points dout in its Memorandum,

pp. 36, this ord.r was somcthing mor. than the ardinary

authnrization tc appear 18 I1micus curize. Jt was, in

ceffect, as the State concedcs, pegmission for the
Governament to appecar in the casc in the status of a
pagty to the procecdings. There is no doubdt that this
Court’s order is valid,

In Bush v, Orleans Parish School Bo:rd, 191

P. Supp. 871 (E.D., La., 1961), affirmcq, 368 U.S, 11

(1961), ~ -~ x4 "5, vF C.T 1T, 1A uevloy,

— e

3. HeY. - Teglnh 201 Tored 197 . T 993, 643 (Z.D.
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La. 1061), affirmed 368 U.S. %15, 7 L_E4.Cd s21,
82 S.Ct. S29, thc Unitcd Statces was granted the
avthority to, =nd did. filc nleadings and scck injvnc-

tions on i:zs own motion. Sc. alse, Allen v, State Bd.

of Zd~c.., Mo, 2106 (E.D. La.): Angel v. State Bd, of

Educ.. No. 193¢ (E.D., La. : Davis v, ESaist Baton Rouvg.

Parish Schrol Bd.. No. 1662 (E.D. La.), in all of which

the United States ontoercd as amices on March 17, 1961,
an¢ sough? injunciions ~n its own =di:on. Similarly,
the Umitced 5t:tes. joincd by the criginmal plaintiffs,

£11cd rlurdings 2grinst nexs dufo-dants in Faubus v, Unitdd

$tit.s, 288 F_2¢ 787 (C.o.. %, 1e57), cori, denied, 389

U.S5. R29 (128%), 7¢ 5.Ct,. 43: Bush v, Orlcans Pxrish

Schasl Bd. . 183 F. Surnp,. 916 (E.D. La, 1960, affirmed,

‘A

365 .S, 6, 5 L.,52.24 &0A, 8105 (. T3 (1361 and

@:eh v, J-leans Partsh School Bd .. 13 F,S'np., 361

(=.D. L:-ﬂlifc; Aafferm.d 8% aum, New Zrleasns v, Bush,
3es U S. 212, 6 1 _E<.J2¢ 23, &1 5.Ct. 1001 (196l

| IScere can Se. =t this 1a.e date, no doubt of
this Court's povrer o 2. :Rhortse the United Stactes U0
institote iajunctive prococdings, s it has donde here,
Fhe 531t ’s sbjeecttna, then, 13 wholly unsubstantial,
Furzhornore, the Unitod States having standins toe obtrin
the tomporary roesiriiniag order, 1% nzccessarily has
stanling to viadicity that ordsr by proccudings in civil
cont.nptl.,

Iv
she Governor, lLicitenant Governor and

Other Officistls of the Scate of Mississippi
Ar- Propcr Dcfondanis

The State cuntoends that it is the only real
party in int.r.st in this proccevding and that the

Covegnor, licut.mant Governor and the other officials
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of Mississippi were impropcrly joinuvd as dcfendants,.

In effect. the State is arguing that the Mississippi
officials who have bcen made partics to this action arce
without responsibility for any of the acts they arc
alleged to have performued. This contcntion is totally
erroncous, bYoth prccedurally and substantively.

A. Proccdur-lly.

Rule 17 of the Fedcral Rules of Civil Procedury
is the sourcc of the “rcal party in intcr;s;" requirement
of fecdural court litig-tion. The Rulc. however.
applics only to the capacity of the Elainriff. and not
the dcfrndant. It spccifically providcs that “every

action thill be prosccited 13 the name of the rcal

prrty; ia interost” {vmaphisis added)d. Nothing in the
Rule reguires that th. porson e, . d b the recal varty in
interest., Othcr provisions of the foderal rules arc
designed to protoect improperly joincd dcfundants or
puorsons with int.rusds oppos.d to the pliintaff who
Mave Aot beon made pirtivs to the litigaticn, Thus .
Rule 24 permits poersons 90 tnterveny in law suvits vndoer
cortain circumMstaAnNc.s. This Rulc. howev.er, d9¢s not
permit thu intervencre ¢0 displac. anoth.r party to'the
sction m.rely by purportang to acecept gcsponsibility.
Racther. whoerc Y Darty sllceges that he has becn a1mpropurly
joincd a8 defendsnt. he must toest this contyention
by moving to dismiss the sLit 1s against hims. 1f,
Here the State officials who have buecn joincd as
d<fondants have not moved to dismiss. and this Court
has alrcady held that thoese officials =ust p.rsonally

/

make such s motion in order to chillenge their joinder

as dcfendants. It is cloar, therefore, that the State

of Mississippi has no basis for contcsting the joindcvr
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of the defcndant state officials on the ground that
~thcy are not the rcal parties in intcrost,

B. Substantivcly. N

ﬁorc fundamentally, howcver, the State is il"o
error when it contcnds that the defcndant officiaxs age
not rcsponsiblc for the acts they are allcged to have
performed since thcy acted eithcr pursuant to state
law or undcr dircctions from a superior official. That
individual govurnmental officials arc responsidle for
their unconstitutional acts notwithstanding the fact
that th;y Af¢ carrying out what state law commands of
them is now too wcll scttlod to bec questioncd, thus, 1n

In r¢ Ayoers, 122 U. 5. 333, SC7 (1887). 31 L.Ea. 216,

8 S.Ct, 168, the Sunsreme Court made ¢clcar the nature of
a state official’'s responsidility. The Court svac.

The Governncnt of the Una:.¢ Statcs, 1in

the cnforcement of 1ts laws. doals with

all persons within its turratorial juris-
diction, as individuals “wing obedicnc:

to its authority. The punalticvs of
disotedivnce may be vistted uvpon them,
without regard to the charactuvr 1a which
they assume to act, or thy nature of tho
excmption thecy may plead 1n justification,
Nothing can by antuegposcd bDietweun the
individual and the obligation he owes to
the Const:itution and laws of the Unit.(d
States which can shicld or defuend hiwm

from thieir just uthority. and the (xtent
and limits of that zuthority the Govern-
mcnt of the United Statcs, by means of

its judicial powesr, interprets and a2oplics
for itself. If, thercfore, an individuil,
acting under the rssuncd authority of 1
Statce, as onc of 1ts officcrs, and undur
color of 1ts laws, comcs 1nto conflict with
the supcrior authority -of a valid law of
the United States, he is strinped of his
f.opr.s. "t~tive character. and subjccted

in his person to the consequences of his
individual conduct. The State has no power
to impart to him any imnmunity from rcsponsi-
bility to the suprcme authority of the
United States. (emphasis added.)

While the quotced statement in Aycrs was dictum,

it has since becn npccﬁted by the Supreme Court and by
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this Court as a propur statument of the applicable rulye.,

Sce Ex parte Young, 209 U.S. 123, 159-160 (1908) S2 1.Ed.

714, 28 S.Ct, 441: Sterlinz v, Constantin, 287 U.S.

378, 393 (1032), 77 L.Ed. 375, $3 S.Ct. 190; United

States v. Alabama. 267 F.2¢ 808, 811 (C.A. S, +1939).
lor?cpn goveramcental officials éxéuSc‘thcir
disobudivncc of the law by claiming that they acted

pursuant to the Circctives of a superior. Nelson v,
A —_—

Stuincr, 279 F,24 %43 (C.A. 7. 1960). involved civil
contcmpt procuvcdings agirirst Justice Dopartment and
Intcrnal Roevenusr officers. In rejecting a dcfcﬁsc that
the dofcndants had acted unrder instructions from a
supcrior officer, the Court siid (279 E.2d atl94S):

That the action of defundants was
taken pursuznt to instructions of
Supirior authority 1s no d.fcnsec, The
cxccutive branch of goveramint has o
tight 0o trueat with impunaty th: valicd
orcdcers of the judiciil branch, @« « »
And th: “greater :the power that dofics
law the less tnleraat cin this Ccourt
¢ of defiance™ .

Sce atsn Sa-z;r v, Dollare 190 F.22 623, 640, supr:- .

s
where the Court sa1:4 e

v
[TIne dircctaves of SUp.Lr10r excCutive
officials cannot nullify the court
dvcrce., . - o

(@]

Cf. Unitcd States v, tinc Workors 330 U.S, 258, 306

91 L.Ed., 883, 67 S.Ct. 677 (1337,

CONCLUSION
Whereforce, it is respectfully fcQucstcd that
the motion of the State to 2issolve the temporary
tcstraining order BC doenicd,

Respectfully submitted,

. BURKE MARSHALL,
Assistant Attorncy General

S$T.-OHN BARRELT
HAROLD H, GFREENE
DAVID RUBIN
HOMARD GLICKSTEIN
ALAN LARER
Attoraezs
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P Mr. George D. Gooldwin
g Comasunity Meithodist Church
Portsmonth,6 ahode Islaud
Dear *r. Goodwin
*mis 18 1p reply to your let:er concerning
7 Governor Barnet: and Lt. Jovernor 'ohnson of
ol Hissrssippi.
L “he Depsrtmen: 1instituted civil contexpt
proceedings sgains? Governor Barnett shortly aftes
Bis attempls tO> obstruc? federal co rt orcers. The
Cour: found him to be in civil contempe, but has not
ye: imposed 3 pernalty. Wworeover, the Co rt ordered

teial wo.ld be approprarate.

Stncerely.

Chrone
Nr. Greene 48>
Nbes-—Sieir
By:

Research Section

SURLE MARSHALL
. Assistant Attorney Genersl
Records Civil Rights Division

BAROLD M, GREEND
Chief, Appeals and

the Governaca: o0 instil.tle criminil contemnt ptroceed-
inga sgains: the Governor «nd the Lt. Sovernor. A
Bearing has been held and 'he case Bas been certified
to the Supreme Court on the 1as:e of whether 3 Jjury

INSPTD AND WAILED|
COMMUNICATION> SEC
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August 26, 1761
in /
HBonorable Elbert Parr Tuttle
Chief Judge & .
U, 8. Circuit Court for the Pifth Circuit <9\

Atlanta, Georgyia
Dear Judge Tuttle:
In view of the interest in the Baryett
case, it occurred to me that you miyht like to
/L/— have a copy of the cnélo.od brief.

S$incerely yours,

Archibald Cox
SoliciwmxGCeneral

Enclosure

Bote: Same ltr. to following Judges of Sth Circuit:
Rieves. Wisdom, Cameron, Gewin, .ones and Bell
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August 26, 196)

-

Honorable “ohn R. Brown
vudge, United States Circuit Court
Rouston 2, Texas

K2
1
.
.
N

Dear Judge Brown:
Here's our rrief in the Rapnett case, hot off R o’
the press. I trust that the Court will find it per-
suasive.
1f you have any thoughts that might be helpful
with respect to the ~ral argqument, I would be glad to
learn them.
With best wishes,

8incerely,

Architald Cox
SolicivemGeneral

Enclosure
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August 2€, 17343
Leon Jaworski, Esq.
Fultright, Crooker, Freeman, Bates & .aworski
Bank of the Southwest Buildin-;
Botston 2, Texas — =
Dear Leorn:
The briel in the B:rnett cose was filed tolzy.

I am sendirg you half a dorer copies urcder serarate
cover. I have a1lso gent 1 cony to eack of the Judges
on the Cnurt »f A-reals.

I+ is tire to s<y . wor! alout the oral argumert.
I have fourd myself cuu ht Letweer two corflictir;
pulls. Ore is the wish that you mijht zarticipate,
havinj ta“en the orus of 3ivirg us the greot benefit
of your rerresertation ir the Court »f Appeals. The
other is ar awureresz thit the Solicitnr General, who-
ever he right Lbe, would have to argue this particular
e case, ard that {t “4oes rot lerd itself ¢to 3divisior of
the aryurnert. (Indee!, aryore whe spends ary amount
of time ip the Supreme Court will socon learr the tolly
of{ atterpgting t»o divide on argument.)

The best accommodation I car suggest is that I
hancCle the arpurert and you make 4any rebuttal. I should
Certainly value your counsel and «ssistance in any ever.t,
but {t would seer p-rticularly appropriate that you te
there to make the reply since you would be alle to meet
any points requirirg a personal knowledjye of what tooX
place in the prior proceedings.

1 ought to add that the opportunity to deliver any
reluttal in any case ir which I deliver the opening
argument is always highly speculative. It {s my bad
hakit to lose track of the time, and the ‘ustices have
a way of exhausting wvhatever few minutes one is alle to
save by asking questions even after he has sought to

nNIT
T g

D

o T
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rest. But although it seems only fair to warn you,

I shall do wmy Lest to save somwe time in this instance.
¥ill you let me know whether this meets with your
approval?

In any evemt, I 40 hope that you will come up to
Washirgtor for the arjurent. It still looks as {¢
the case would e heard during the wee: of Octoler 21.

It was a pleasure to see y»u and Mrs. Jeworski in
Chicage. I thoroughly eniovel the dinrer of the
Colleye of Trial Lawyers.

Sincerely,

Architalc Cox
Solicitor Gereral

Enclosures
(ser. cover)
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FuLs M, CROOKER. FREEMAN. BatES & JAWORSK) /} L
" ATTORNEYS AT LAW b
BANK OF TME SOUTHWEST BUILDING
MOUSTON 2. TExAs 77002

AET L .4l W Wy aCO

®as~ .G om Ser (g ) August 27, 190_; ) . SO nca. & Pemcs
LEY T N-Ld S WOOagn fag{wman Qa8 b W g €D (O DE man
810 042 "wansT0sa’ cu s G 3 Al N Db (O DG War0 2

®AR~ NG O® 9. T ¢

o, . ®wteCcO 0 ”

Honorable Arcaibali Cex

Solicitor General of tne United States
Demar-tment of Justice v
dasrington, D. C. 22J8=)

Dear Arcnile:

I am very =»leased «{tn the brlef 1n trne Barnet®

case whlch Just reacred =y desx in final form. .
As I mentloned to you in Chlcago, 1 would :._,,. /
very much - armmreclate 1t 1! you could sSmare J -
es of briel. Several Judges and lawyers have >, Z
as~ed lor conles, #11ll need that many at least, ‘v )

ditn every zood wisn and #indest regards, I -

am , ey
. , -
Sincerely yours, {S -
/ P APl /
Leon Jawors«i e ' d' ‘/
LJ:bs Cci b rau ’/

LN




Septendesr S5, 1963

Leon Jaworski, Esq.

Puldbright, Crooler, Preeran, Bates & Jaworskik
Bank of the Southwest Buildin;

Boustor. ¢, Texas

Dear Leor:
Thark you for your recert lette:r.

I have ‘ust talked to the Deputy Clerk., The
Barnett case will not te reached during the week of
October l1<. It will %e ore of the first crses lurir;
the weel of Cctober 21 and should be heard on the 21st
or 22nd. This is the most Jdefinite inforration we will
have sirce the evact dasy on which the case is czlled
will dererd uror <he nrojress of the calendar.

With besat wishes,

Sircerely,

Architall Cox
Solicitoxr Gereral




FuLBrRIGHT CROOKER. FREEMAN BATES & JAwWORSK|

ATTORNEYS AT Law
BANX OF THE SOUTHWEST BUILDING

inde Za VN

el
NOUSTON 2 TEXAS Y-
o - . - Ty 4% |\ att wweeo
- W3~ WG Te e o g '-‘e; -erver Jr & 9DC wOoR wgaL & *ame)
T..8® tet (mOcage IOl man B 4 @ ¢ 8D *2'C.O Dt mam o
810 84 ‘mangomcar 5 e S En 0B C NCO DE waro 1
Wab~ i, me o T ®taco D

/ /
Honoraodle Arcrlvald Cox /'J /R
Sclicltor Seneral cp sre Jnlted Ctates A

Department ¢ Justlce

~ashin,ton, O, C. KNSR

JERI ArCrle:

I rave your sraclou- letter o AdSUST |5
Tesarding the yrnecst case, re;ls to arler nxs o en delarea
due to =y arcence pa- tre clity,

S recardin,; tre cra}l arsuments 'n
fally i1ifreclatec, any your Sd.esticn
tre ratter seets wit:. my Jll 3prrcval.

-
tre Zarnets ¢

A3 0 tre r.ans

I particilarl; subcortre LC tie Wwiedom ¢! not
attemyting <o divige *re ti-e i tie arcument in crnler.
I rave ¢ unzeles 3.2lnst trls rractliee Tany times,

S ctuircte, 1 should be fleaced tz rargle tre
rec.ittal; 24 I 4111 anderstand trnat cituatlicons mi-ont arise
tr.at woul: leyve very little time, - arny, lcr reb.ttal,

1 surrose tie Supren Court will not _rant addlitional tire
for tre arJament ¢l tre case. It woulg not surjrise me to
Iingd our azvecrzaries ac«ing lor additional tilre,

1 «culd be ;raterul t- JC4 LY you would let me
~now cI' tie settin, of t-is ¢ase 3z soon as %t s determineq.
I arpreclate eIy muctk trne extra cCries oI tre brilefs you
lorwar~des,

4

Loo«ins rorward to seelng you In October, i not

Bocner, and witih every ,ood wish and ~indeszt regarde, I am
Sincerel; yours,
Vr— LS50 217

Leon Jawors«i, DRI of NETYE
©

LJ:bs
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Xr. H. L. Schwart:
720 Pelhaa Road - ) .
New Rochelle, New Yor:
Dear Mz, Schwart. :

This is in reply (o yo-r letter concesrnling
Governor Barae:t.

[he Departmen. ins:it.ted civsl Contenpt
Proceedings agains: Covernosr Barnetl: shortly after
Bis atiempts to obs:ruct federal cougt orders. rhe
Court found bhim to be in €Civil contempt, but has no:
yet imposed a penal:iy. Moreover, the Court ordered
the SCovernment to institute criminal c€contempt proceed -
ings 4gainst the Governor and the Lt. Gevernor, A

Bearing has been Beld and the case has been ceriified
to the Supreme Coust on the i1ssve of whether a Jury
trial would be appropris:e.

Sincerely, \\\

BURKE MARSMALL
Assistant Attorney General
Civil Rights Division

/‘ccor‘u By:

Chrone MAROLD M. GRAENE )
Nr. Greene &) Chief, Appeals and

ETyw-Sdeix Research Sectien
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Cox. DUNN 8 CLARK

L %y
: ATTORNEYS A" | Aw
CA®CH"* Soa®an"" Bowe . __ =3
camcavan w o _~~ CSACHSON | MiS3i185 B0 " 0000 % ree
ha 19 Lo -l 1 ¢
I=a® 9 _, ans o v e
emeine = Septomber 6, 1963
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Bon. John F. Davis, Clerk
Supcenme Court of the United States
Waghington, D, C., 20543

Ba: United States of America vs.
Governor Ross R, Barnett, et al,

'OL IQZ "%‘ﬁb& !m. 1961. )

Dear Sir:

The defendants, Governor Ross k. Barnett and Lt. Governor
Paul B. Jolmson, Jr., respectfully request that thirty minutes
sdditional time for oral arzument be allotted to these defen-
dants over and sbove the oue hour allotted pursuant to Rule
44 (4) of the Court.

The reason for this request is tnoat this certified quese

~ tion involves both an {ssue of statutory comstruction on which

the Honorsdble United States Court of Appeals for the Fifth Cir-
cuit was evenly divided, as well as a wost serious constitutional
fesue which has previously resulted in divided cpinions in this
lonorable Court.

Counsel for defendants believe that this extension of
arpument time for the defendamts will result in a more helpful
presentation of the questions invclived to the Court.

tfully yours,
les Clark
im
ec: Glon. Archibald Cox . p
Bon. Durke larghall / / /// :
Non. Louis 7. Claiborre ——— - — -.ﬁ-ﬁ S
Bon. Earold i, Creene :‘ " ‘.’ - /Y
Non. Desvid Rubia ‘ v ‘.'-g,f;(_'{r—f
Noa. Lecn Jexorski . . o -
Non. W. M. Vaughen, Jr. 8 SI° 24 U533 4fop
. E. . ""VJ.'J‘ —1“‘;1 ;
bide posics i o




OFFICE OF THE CLERK
SUPREME COURT OF THE UNITED STATES
WASHINGTON D C 20543
FILE: o4 September 10, 1963

Honorable Archibald Cox

Solicitor General of the Un{ted States
Department of Justice

Washington, D. C.

RE: UNITED STATES v. BARNETT, ET AL,
No. 107, October Term, 1963

My dear Mr. Cox:

The request of counsel for Governor Barnett o i
and parties associated with him for additional 3
time for oral argument in the above-entitled case ;
has been granted, and thirty minutes has been
allotted for that purpose. '

You will be accorded a similar amount of time,

Very truly yours,

JOHN F. DAVIS, Clerk

RS, e

E. P. Cullinan
Chief Deputy

EC:mlg
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