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| STATEMENT
hn\nsn. Meredith, a Negro, brought a class action on behalf of
- and other Negro stulents in the United States District Court for the
District of Mississippl sgainst the respondents, elaiming that he was
sdmission to the University of Mississippi solely because of his race,
leekinstoenaointherespondentsfrmdmghumummdtht
- otwmbmo\:mcmsmmtmd(m.as).ymmma
] (Sudge Mize) denied a preliminary injunction (App. 19) ena the Court
E ‘ff Appeals for the Fifth Circult affirmed (App. 11-34). After s trial cn
merits, the district court held that the plaintiff had failed to prove
@ be was denied admission because of race and dismissed his complaint.
June 25, 1962, the court of appeels (Circuit Judges Brown and Wisdom
District Judge DeVane (sitting by designation)) reversed the Judgnent,
Judge DeVane dissenting (Ajp. 45-87, 90). The court said that (App. &

Amnrcuarottherecordleadsthecmm_escmbly
= B : to the conclusion that frcw: the moment the defendants dis-
o wveredlhredithm‘aneyotheyengagedmdmemlly

i : calculated campaign of delay, harassment, and masterly in-
activity. It was a defense designed to discourage and to
defeat Ly evasive tactics which would have been a credit
to Quintus Fabius Maximus.

The court concluded (App. 82-83):

Ve see no valid, non-discriminatory reasonﬁhe University's
- not accepting Meredith. Instead we see a well-defined pattern
. of delays and frustrations part of a Fabian policy of worrying
the enemy into defeat while time worked for the defenders.

maudmtoftheemrtofw,marw&themeto
district court "with directions that an injunction issue as prayed for
in the complaint # # #" (App. #90), wvas mailed by the clerk of the court
1 of appeals, "as and for the mandate,” to the clerk of the district.court
q ey, 20 g o), On the folloving day (July 18, 1562), won.
respondents’ application and without prior motice to the plaintife
mgecamroa,acimut.maeorthenm_ cuit who d1d not sit cn
the division of the court which rendered the judgment, entered en order
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' 1tl arderthe court issued its mpnu.ninarymamtiontothinm

staying execution and enforcement of the mandate (App. 93). The order

stated that the stay vas to contimue in force until final disposition of
the case by the Supreme Court, provided that within thirty days a petitid
for certiorari had been filed {App. 93):
hmao,m,tbckrkdtbecm;;:tqpem,mmto

Wms from that court, telegraphed cmmseli’orthe parties, re-
questing that they exchangs and file "statements of their positions with
memarandum briefs for or against the granting of any stays, including tb
mammemmwmcm,iheu-mﬁuwms
of injunctions pending further sppeal, or other sppropriste action”
Ggp. 97). On July 27, 1962,mum1onofmcm&wm-hich;
had rendered the juigment of June 25, 1962, entered an order vacating ‘
ﬁwdmw,wmitsmmrmﬁ,mduammsm
mandate (App. 95, 104). ALl three members of the division sgreed that

court had inherent power to review Judge Cameron's action and that once 1 e

‘court's mandate had been issued it was legally too late to stay it in

absence of a recall of the mandste (App. 96-98). In addition, Judges Brdim

and Wisdom were of the opinion that even if an sppellate court has resi
"ecntrol over an issued mandate broed emough to support s stey in exceptid
anmtmes,mmmrammﬁemmamt&mmtu
improvidently granted (App. 968-102). The court also concluded that its
mandate bad been worded too loosely. It therefore directed that the mand
w be recalled and issuved an amended Judgment explicitly requiring

aistrict court to issue forthwith s permanent injunction prohibiting the
respondents fram excluding the ph.im:iff “from admission to eonbinnous
stteuhme at the University of lti.u:l.lsippi (App. 103, 105-106) In

_ m"pendinsmhtm-nthamnﬂ.ctcguﬂhuhsmdmdenfomed
mmumn’uqumdmmnmhm”mmmrm
ﬁmmhmtdthﬂthmhmmdldﬁmw
mmmmzmdﬁﬁimpmmmw,mmmmma-
- tendance thereafter at the University orrw,uiuippi. e (App. 103-10lg
T e 2. ' ’
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Buprems Court, provided that within thirty days from the date of his

 mission to, and contimed attendance at, the University; and ordered
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The clerk of the court of appeals mailed a certified copy of the
smended Julgment, " as and for the mendate,” to the clerk of the dist
ecourt on July 28, 1962, with a request that it be substituted for the
first Judgment, and that the first juigment be returned (App. 107).
the seme day Judge Cameron issued an order purporting (1) to stay the
execution and enfurcement of doth the court's order and its emended
Juigment of July 27, 1962, pending final disposition of the case by the

mev order a petition for a writ of certiorari had been filed, and (2)

%0 extend the stay which he had granted om July 18, 1962 (App. 106-110)
' nloon&;lyaa,lﬁz,thecotn'tofsppeal.aenberedmtherinj\mc‘ve
order ihich, inter alia, required thezespondents, pending complience wi
the orders of tbe court of apppeals, to admit the plaintiff to the Unt i
either umcumu or in September, st the plaintiff's option; prohibi
the feapondex‘xts from discriminating with respect to the plaintiff's ad- |

respondents promptly to evaluate and spprove the plaintiff's credits wi
discrimination and on s reasonsble basis in keeping with standards ‘
to transfers to the University of Mississippt (App. 111-112).
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_'ummmmmymumnmmmmu
:mamm-ammtwmmmumm»

Bespondents thereupon moved Judge Cameron for an order amending the
stay order vhich he had entered on July 26, 1962. On July 31, 1962,
Judge Cameron did smend his July 28 order so as to stay also the execu-

Dad extered cn July 28, 1962 (App. 115-116).

On August b, 1962, the division of the court of appesls which had
rendered the Julgment Trocesded to vacate anl set aside the stays granted
by Julgs Camercn on July 26, 1962, end July 31, 1962, terming them “un-
suthorized, errcnsous and improvident® for ressons set forth in the
court's order of July 27, 1962. The court stated that its arders "con-
tinue in full force and effect and require full and irmmediate cbedience
and compliance” (Exhibit E To Motion For Vacation Of "Stay Order”, etc

On August 6, 1962, upon respondents’ mtion,aﬂaacnufonmorted i

to stay the court's order of August b, m,mmtoguytmcm'

2o continue in force until final disposition of the case by the Supreme
m,mnpuuonforceruoragiwmﬁhdﬂthmmrtydm
(jxhnit:tommchmumor'siaymﬂer', etc.).
ARGIMENT
This syplication involves two guestions. One is vhether James
Meredith shall be admitted to the University of Mississippl this
without discrimination, as he is entitled under the law of the land and .
the arders of the court of appeals. The second question--ocne perhape
move important to maintenance of the rule of law--is whether there is sny
mhm,mnﬁismhmmﬁm,n@mtmmthorim
.etionof;dnghdrcnit:udgavhomimmmmrsm
mwmmmmw.mamuum;-mw
m.mrﬂmeommm.edmemy@muonbemm
' nwummmmmmumhmrmmn_

mtmtumtmmmumwmc-mmmmm

i
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improvident but void. We shall then turn to the question vhether a
Justice of this Court has power to intervene or the lav is helpless in
'élmotnq‘ecinnnioaldﬂucm.
‘ S S T
kumfwt&ms&tmnt&tnst@:@d.c&t
appeals has suthority under 28 U.5.C. 2101(f) to stay & Judgoent of his
ecourt pending certiorari in the absence of action by the court itself
even though he has Dot sat 4 Fanel actually deciding the case.” In
ease, however, the Fifth Circuit has lavfully and properly vacated the
first three stays entered by Judge Cameron. The fourth and last is
and void decause, by that time, the court itself had scted upon all as-
peﬁ«mmeiaeqmnm;mmmsmmuﬁmmr
the premises. .
A. mmwmormmwimmmmm,

circuit e.
!hereiaconsidcrabledoubtvhethera:udgeﬁommtonthcml
this authority. 28 U.S8:C. 2101(f) provides that:

In any case in vhich the final jJudgment or decree of any
court is subject to review by the Supreme Court on writ of
certiorari, the execution and enforcement of such Judgment
decrambostayedforsreuombhtﬁmtomblethem




bmthlntmusuedbyaﬂgecnammhvrtnhmudby
the court of appeals and therefore have no further effect. */Whe
rule is that where a court, in the exercise of its Jurisdicticn, directs
an order previcusly entered by 1t to be stricken out,it is the same as

such order had never existed.” In re Rochester Sanitarium & Baths Co.,

222 Fed. 22, 26 (C.A. 2). .

Jdgments. Bee Bronson v. Schulten, 104 UiS. 410; Sandusky v. National
Bank, 23 Wall. 289, 293; Pucker v. American Sur. Co. of N.Y., 191 F. 24
959 (CeA. 5); I Freeman, Judgments 8 194 (S5th ed..), and the cases cited
therein &t note 1k. Am-mmnm_mhmﬂumoﬁer |
by one of its members. E.g., Rallroad Co. v. Stte, 100 U.S. 64k (super
mwm&mmmdbynsinghmucemtedbrmm);
People v. McDonald, 2 Bm. 70 (N.Y. Sup. Ct.) (vrit of certiorari awarded |
by Juige in chanbers quashed by court); Key v. Paul, 61 N.J.L. 133, 13,
ﬁtﬂ.%(@rsdulﬂglemdgam genenl]ymbjecttomby

1 mnh(c.a.l),mwderotmmummsummmmum
wes vacated by the court. In Alexander v. United States, 173 F. 24 865
(c4.9),mmﬁmut,umgb_m_g,mmammbya
m:mgaonthc'munttmmmmmtommm.
On several occasions this Court has itself entertained, thougzdeniea,
motions to vacate stays granted by single Justices. See, e.g., Land v.
M,%lﬂ.s.m,lohnsmv.m,335m8.8m And in Rosemnbe

. United ,3&60.8.273,thesmmcmtmmunwm
‘by.linschiee.y

a See aJ.lo Red Star lbtcr ver's Association v. Detroit, 210 N.W.
= cc. » Wit of error 8. 185; Commonwealth v,
MacDonald, 9% Pa. Super. 486; nmﬂ,am.w(m‘. Bup. Ct.)
B Admt ,howm‘tbnmorthecm’-muytomhm

: of
. nxmg,mmmmmt'[mmnmmm
modcnmﬁuﬁhcourt'-rohumfml ormtom...artheu.lu- |
.ummtothcwungum y the ltay.'*’lnthemrduot
o Jurisdiction to which wvas for docisien,
1t1quﬂnncurmtobrmg the nev clain before us and exzxmine its

ot
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We recognize that Mr. Justice Black expressed doubt in the Rosenbe
case sbout the power of the Court to set aside the stay granted by Just
Douglas. 346 U. 8. st 296, 297. We submit that there are two signifi
differences between the power of the Court in that case and that of the
Court of Appeals here. rmt,themygmmdbyn-.'muccm
was concededly within his pover. 'In the present case the stays issued by

(See infra). 8eeond,thed1tf1mltyinpointhgtonct¢ut¢rynmo}
suthority is less serious here. In the Rosenberg case, Mr. Justice
ganted a stay at the same time that he denied an application for habeas
eorpus, the stay to be effective until the question raised could be

memmmmmmoflw- Consequently, at

Ut B

thetinethefhum:rtmtedthestay,itm the case was
not before the Court for consideration cm the merits. Bere, the court

of appeals had heard the appeal on the neri;a, and althoud: the mandate
bad issued, it had, of course, the normal power to recall its mandate
. reassume full Jurisdiction of the cause. Consequently, the court of
appeals had authority to make such orders as might be Just under the
2. The court of appeals did not err in vacating the inittal stays

cnberedHMge_gamron
Sime,unmm,themrtornppeahmmrtovéute'

the stays 1ssued by Juige Cameron, its orders would be binding even if
based upon an error of law. It is plain, however, that the court of.
amhdmﬁt}cn'-. The initial stays were void because the mandate had
gone down before the stays were granted. The stays wvere ‘also-so
tmprovident as to require reversal by the court.

(a) mmoftheeoureofumrmtmudoaamu,x
(m.91,93).6 mm'-mmmmmnm

day (App. 106). mee.—ndatcmhsudfrumappc/ ‘court, nei

: //l/

The amended mandate, usuedon.mly‘ﬂ,l.%z(m l.wf mcwed.
M:EB,!.%Z.
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' rcblic Service Comzission, 360 U.S. 212, 219; Robertson & Kirkham,

' theauineonferm chnat,utheyvere, 1nt1mte1ymnm
‘ f,':l.thtbef.ctlanlﬂththcm A

e

, themtmra:;ﬂaethereofhasanyfurthermoverthecaseinthei

sbsence of a recall of the mandate. Sibbald v. United States, 12 Pet.

M87, h91; Bartford-Empire Co. v. Hazel-Atlas Glass Co., 137 P. 2d 76k,
169 (C.A. 3), reversed on cther grounds, 322 U.S. 238; Quaha m.eccric

Light & Pover Co.}, v- City of Gmehs, 216 red. 848, 854-855(C.A. 8); In
Bevada-Utah Mines & Smelters Corp., 204 Ped. 984 (C.A. 2); Kozman v.

Transworld Airlines, 145 F. Supp. 140 (S.D. K.Y.). Since Judge Cameron

elearly did not have power to recall the mandate in these cases, cn:ldid
utcmm&ttbdoco,hemuﬁhmtmrtomtthestays. Thi.
principle, vhich was recognized by the court of appeals (App. 97-98),
prevents two different courts from having jurisdiction over the same
date at the same time. If both courts bad simultanecus jurisdiction,
unseealy cenflict could easily arise vhen one wished to stay the mandate ‘
pending further review and the other did mot. The principle, as the |
court of appeals also recognized (App. 98), is exbodied in Rule 32 of
Fifth Circuit’s own rules. | | |

() hmnentatﬁge&mmuctedimprwideublyinmmgthe j
stays. In the first place, the lawv relating to stays has long stressed
the role of julges familiar with the case. Therefore, this Court bas

sa1d that a stay application "should, in the first instance, be made to
the Circuit Court of Appeals which with 1ts complete knowledge of the
‘cases may with full comsideration promptly pass on itﬂ'_ Magoum Import
Co. v. Coty, 262 U.S. 159, 163.- It 1s because of the lower court's
"eqplebe knowledge of the case™ that tﬁe.&xprme Court requires an |
"extreordinary showing” before it will grant a stay refused by the court|.
of aweah Ia. at 164. See also Cumberland Telephone & Telegraph Co.

Jurisdiction of the Supreme Court of the United States 8 437 (2951).
Bere, in contrast to the members of the sitting dimion, Judge Cameron
didnotreadthebﬂefs, hear the argunent, ttud.ythe recpxﬂordiscuss

i
fay
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b mﬁtheumybeeimmtancu, such as the unavailadbility of
original panel, vhich might Justify a nonparticipating judge in iss
.m,@cmgmm“;ntiqumesmutMm
was svailable. Thus, there was no need for Judge Cameron to issue s
mznéthreemeuortheorzgmpne1, including ocne who agreed
with respondents on the merits, could decide vhether a stay was neces-
urymtbabuhoftheitdeuiledkmvledgeofthcme. The iss
of a stay by ancther judge vhen the division vhich decided the case was
available wvas likely to result and did result in the present conflict
between the court and one of its judges.

e i = g = < gy et
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., Second, 1t 1s well established that a stay of a Judgnent pending
should not be issued as a matter of course. On the contrary, there must s
.mnmmdntimgmmmmm

| féum—i (Board of Baucation of New Rochelle v. Baylor, & 8.Ct. 10, 3
Es ' Evards v, Pecple of the State of Hew York, 76 8.Ct. 1058; 1059), ssd a |
g balance of convenience in favor of the applicant. Board of Education of ||
: .. Hew Bochells v. Taylor, swra; Megmm Duport Co. v. Coty, 262 U.8. 159, 1.

‘ Tt 1s vell established that a Negro camnot be barred because of race|

" from einission to & state institution of higher learning. Brown v. Board|
3 4] of Emcation, 387 U.8. §83; Lucy v. Mams, 134 . Supp. 235 (K.D. Ala.),
| o affirmed, 228 7. 24 619 (C.A. 5), certiorari denled, 351 U.8. 931; Holmes|
4 | v. Damner, 191 F. Supp. 39% (M.D. Ga.). Indeed, the law is so vell-settld:

inthhueathatthis(!omthn consistently refused to suspend
requiring admission of Begroes to previously segregated schools. Banis vd
" Bvens, 364 U.8. 8(2; Houston Tndependent School District v. Ross, 364 U.8

803; Orleans Parish School Board v. Bush and Davis v. Williams, 364 U.8. -
803; Lucy v. Adams, 350 U.S. 1; Danmner v. Holmes, 364 U.8, 939. And the
cowrt of appeals' careful review of the facts in this case leaves little

R A il e, Skl ateras
]

Goubt of the correctness of its eoﬁclusicn that the University's refusal @
anit Meredith vas solely because of his race (see App. 36-55). Tt is
4 extvemely ulikely that certiorart vill be granted in this case.
lordoesthe‘bahnceateomniencetavortherespondmts There is
mmmmmtmnqmamumwmmdm
th.abumear.otq As the court of appeals noted in its cpinicn of
aly 27, 1962 (App. 98), "other Southern Universities are mot shrivelling
" up because of the admission of Negroes.” In the improbable event that ti
" Court should reviev and reverse the julgment of the court of agpeals, the
Tniversity can sixply terminate Meredith's attendance. A stay, on the oth
.?na,mnmmmmwmntn,mwbeamemwm
@ummamméum@eto.@we&m o
m,ﬁwmomm.wumtmmmmmu '
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vvmmnmemmmmumm

B. THE SUBSEQUENT STAYS ENTERED BY JUDGE CAMERON ARE NULL AND VOID J&

OF EIS COURT DENYING A STAY UPON THE SAME GROUNDS |
" The orders vacating the stays entered by Judge Cameron vere s i
adjudication by the Court of Appeals for the Pifth Circuit that the |

UOE

Ammmaamrwmmmmovmme CISTON

would not be stayed pending certiorari. As we understand the case, evyery

grownd upan vhich a stay could be sought vas availsble for argument,
Was pressed upon the court of appeals. The single judge simply assux
power to frustrate the decision of his own court.

Ve submit that the statutes confer mo such suthority upon a singlp
Judge. The second sentence of 28 U.8.C. 2101(f) supra, suthorizes " i
Jndgedthecourtrenderingthedudgnentordecreev”toltayitsm
t:l;onandeutorcement Pending certiorari, but this general delegation

i

be read in conformance with established practice and common sense. Alfhough
this section does not explicitly give the courts of appeals pover to sfay

thnircundacreea,thepoweris,ctcourse,pu-totawm—t'saenem

toukcouchdispositibnod’ameuuem&astmdproper (seeZBU%c.

1651, 2106), and it has the sanction of long usage. Itviuhard.],y‘be ‘

suggested that it is proper for a single judge to reverse the action ¢
bis own court in the absence of some change in circumstances. We thin

1t plain that 1n enacting 28 U.8.C. 2101(f) Congress did not intend to ; -

the pover to take such action. Any other interpretation would be incor
tcnt\dththeorderlyﬁmctioningofthewicialmteno RW\ ‘
onthmpmmuwmmem@mQ entel
mmumesmm,gmmm The situation is as |
u&thtomsethat&.mutiamormotherunsle usticg

!
this Court would have had power to grant another stay in the Rosenberg ki

of

wwmmmumawtmmmmummm
granted by Mr. Justice Douglas. The authority granted by 28 U.8.C. kr)

[

mmsmwn.mmmmawmm&v

(“‘nrmmtwmpmmmwmw'm
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. A SINGLE JUSTICE IS AUTHORIZED 70 SET ASIDE A VOID STAY ISSUED
BY A SINGIE CIRCUIT JUDGE
At present the plaintiff has an order from the court of sppesls
directing his admission to the University of Mississippl this September.
He confronts the obstacle of s void oxder issued Dy a single Juige
countermanding the order of the court of appeals. Ultimately he could
cbtain relief from the Supreme Court of the United States either by
spplying for & writ of prohibition or upon an sppropriate order bringing
themebdoroﬁhecaurt. There 1s no doubt of the power of this Court
tomuotq-umodbycmmortherdore?.unmm
of the court of sppeals prior to making s decision upon the merits. See,
8:g., lucy v. Adams, 350 U.8. 1; United States v. Ohio, 291 U.S. 6hk;

| ¥irginian Ry. v. United States 272 U.S. 658. But in the present case

this course of action is mo remedy at all, either from the standpoint
of the plaintiff who would not secure his constitutional right to enter
college this September or from'the standpoint of the integrity of the
Jlllic_in.lmtal, for the circuit judge would have successfully frustrated
an order of his own court. Since the Supreme Court of the United States
hhmtionmtﬂ%toberl,normefthtnmmnt, unless a
special Tern is called, could have practical spplication.

An slternative course open to the plaintiff is to insist ﬁn’tﬂu

. university suthorities comply with the order of the court of appeals and,
- 4f they refuse, to institute proceedings mthutcourtroreontdpt. s:l.nc |

thcommmniﬁu,ﬁoomathecmrt‘otqpensmlﬁn

1 mumhu;mv.w,mu.a.m,mmm
the Suprems Court has no jJurisdiction over a hadeas corpus order
district judge in chambers are inapposite. In this case

dssued by a _
the Court has Jurisdiction over the case by virtus of the petition
for

certiorari, which seeks to review the underlying judgment to

. |
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cotqtmamafiﬂﬂwwﬂdmccboummeulycmﬂmw
mmhm%th‘w&miedm

The question presented here, therefore, is whether there is any |
other mechaniem in our Judicial system, short of comvaning s special ‘
mmummem«mmtasuw,mmnthﬂn |
mwwcmmuwma.mam
hh'a—bu-. nq‘mmowmuntomm,m
ﬁomtﬂhmmh Mnlwﬁdﬁummﬂm
‘eontrol,

- Ve have found no statute clearly conferring upon a single Justice
&mwwmug-wmw.urmtme. Nor is there
any precedant directly in point. Wabmm,m,thstthum‘
aw&mmmummmmmemtmorcm
%0 retain effective jurisdiction. This conclusion is supported by 1

secondary suthority and decisions in analogous cases.

" Individual Justices clearly have the power to determine whether
.Mhmn:oryorproperpedingrwi«bythicmt. Thus, on |
m'ummmu‘mmedﬂ‘mmtoumcwm
mmnof.mebymm.lm bu,_o_._g.,:ohn:onv. |
_ 335 U.8. &01; Bosenberg v. United States, 346 U.S. 273; Lend v. Dollar,
: m.u.s. 137, T38. m.mmummmmwme
his authority by either granting or denying s stay, this does not mean
that his eutbority is confined to that particular situation. There is

mmmwmmwsm-mmmmmmmw

%o vacate & stay improvidently granted, 1f the circumstances of the case
nm.'mummm@tmwﬁmu |
‘vacation of & stay but as staying the effect of sy orders granted below,|
uc:mumnhuﬁmmmot.m“uwt Surely the
mammwumiunummum Thus,
Stern and Gressmsn state (s_ugg Practice, 249 (ax od., 195#))
that "The Suprems Court or ce £_the Court on
mm"'um.lwmm,ww
mm(qmum).-
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In Darmer v. Eolmes, 36h U.S. 939, the district court granted a

d:ﬁmmuoa‘re@uﬂnstbeutﬂmuwthw-u
University of Georgia pending a reviev of its decision on appeal. 5 R -

Bel. L. Bep. 1089 (M.D. Ga.). Circuit Judge Tuttle entertained a motiod]

%0 vacate, and issued an order vacating the stay and reinststing the
injunction. J4. at 1091. The Supreme Court thereafter denied the defex
‘ant's motion to vacate the order setting the stay aside. 36!;0.3?.."939.
M—u'mhtﬂemmr;nrtomteu-mmw:ﬁm
m,wmmmluucoumwmmmutbm‘“
Judge Cameron. .

An order wvacating a stay is essentially analogous to the familiar
udmmwlwemmumtingﬁm:uhichmﬁum-
mﬁmmunummm,mnuermmwm
_ lower court. When a plaintiff’s application for equitsble relief 1is
wwmmmmummtmom.-w,m_ )
.m,'tiwehsuceormmtwumsm,kg.,m
injunction, binding upon the defendant until further sction by the Court
The euthority 1s derived from the all writs statute (28 U.8.C. 1651.)

8/ Cf. In re ledor Board, 304 U.8. k86, 496, where the Court suthorized
the ) upon the order of s single Justice, to issue a writ requiring
mmu-wmmuiumummorwmm
ot ‘
9

&
s
R

its own initiative.

e

; - oxder syrropriate to preserve the status quo or the effectt
- of the Judgment sudseguently to be entered.

In Depner v. Holnss, spupra, Judgs Tuttle relied on Bule 62(g).
T ',,';" . ) - - -u‘-» ‘
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Forter v. Dicken, 328 U.S. 252, 254; Rule 50(2) of the Bules of this C ‘
Bobertson & Kirkham, Jurisdiction of the Supreme Court of the United Sta
8 38, mote 10 (1951); opinton of Mr. Justice Reed in In re Equitable Orrde
Putlding Corp., reprinted in Bobertson & Kirkham, supra, p- 903; Moore, |
Judicial Code 603 (1949). Bnhﬁe(g)otthemnuluotmﬂlm
- yecognizes that a Justice may restore as well as grant an injunction. Inj
mmsmm,.-wof:mw'-m,mw
the injunction issusd by the court of appeals, wuld have the seme effect |k
an injunction issued by a single Justice. Wesnhnitthtt;thedlmtn
mtntchnottobeeoutrudwutieﬂonslyutodinwhm
_dimtinjunctionanﬂ.aotayvhichmtorumindmtionhmedhya
eourt. .A i
Noreover, an appellate court bas the inherent power to render its Ju .-
‘&lction efficacious by preserving the subject matter of the litigation. |
 United States v. United Mine Workers, 330 U.8. 258, 292; United States v. |
Shipp, 203 U.8. 563, 573; see In re McKenzie, 180 U.8. 536, 551; cf. Land \
v. Borth American Co., 299 U.8. 248, 255; Robertson & Kirkham, Jurisaict -‘
gmmmofﬂmwﬁedsuteglhﬁ,mﬁ. Surely this powe:
 may be exercised by sn individual Justice when the Court 1s in vacation. ‘
hWonmnmtmwﬂMJmucommunmm_Mof
& lover court at least vhen the full Court is mot in session. In view of
m@mmmmmammmsmchmwnmtm
session and the large amount of procedural detail which the Court must
m,mﬂmmmmummmmmmw
give parties temporary relief is spperent. See 62 Harv. L. Rev. 311, 313 |
(1948). lt'feci'.i.ve1ntem'1lrelietmgonoeeuionreqniravmattinsaﬂ:av.j
and reinstating an injunction previously granted, as well ss granting a
stay. As the Court said in the Landls case, "occasions may arise when it
mummwﬂummﬁmam« "*umto
mummmumcmmmmmmmmm,
d.w 2960.8. tt255. '%'
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qu,thercwm'mtobcnummgumomm
1ssue presented in Hos v. United States and the question involved
in this case. In Bosesbers, Nr. Justice Black pointed out that the all
mu-um'mmm;mmwmuonofg@om.'shsu.s.
at 297. It was arguable in Rosenberg, however, that, since writs have
mmtmmumw.mmrmmootlmem
4.,;5 ~ &n order entered by one of its own members, vacation of the stay was not
' ; within the suthority conferred by the all writs statute. But the case
ummmrmmumummemummuumuv
vacate a stay issusd by a single Julge of & lower court. This is the
Kind of responsibility normally resting upon appellste tribunals and
mummmmuoutute. Mer,here,uvehavonoted

above, the authority of Mr. Justice Black rests not only on the all writs
sl‘hh:tobutonthei.nherentpoverorthcc“rt,mdthmroreofa
Justice, to ptotect the Court's jJurisdiction.

pesd
AN INJUNCTION SEOULD EZ ISSUED RESTRAINING RESPONTENTS
FROM REFUSING T0O COMPLY WITH THE ORDERS OF THE COURT OF
APFEALS
mmmuhdtormmmmnfumbe
sypropriate. The govermment believes that relief in sddition to
 vacation of the stay orders is warranted here in order to meke it
waistakeably clear 1o the respondents that no abedow is cast wpon
ﬁcmnuvmsormmmm«mcomorw
.ngmuw- constitutional right, anatorenaermuuug
wwﬁmt&t%%ﬁ@twmmme&nm
. vacating his previous stays--to stay again the effect of the judgments
~ nd orders of the eourt of sypeals. We believe that 1t would be
Whu,uthnctmrdimycm“otm-mc,toum
4 nmmtm,mumiumwmmncm,ummm
,mermmmmdthmmunaonmd
thoeonrtotmuh :




hnmmm,coh@eMcemmmtoumm
Mummmummmmm-
Dosition of the case by the Court. Thus, in Porter v. Dicken, 326 U.8.
.m,mmemmmwmmmaconmm
'an order from & district court restraining the defendant from evicting &
tenant. mmmmm-&mmmﬂnmrtof
mwedmmliutmnbythcmmtornmwm

mmummwmcmwmmwmmm
Mr. Justice Reed, to prevent eviction of the tenant, granted an injunctiod
‘pending final disposition of the case in the Supreme Court. 328 U.S. at |
25k,

In Porter v. Dicken, Mr. Justice Reed was acting to preserve the
status guo. h'mceofm'injnmtionmthnmewmam
the status quo in that it would restore the situation to that which
wnnmmmmcmnmwrnmmmm
orders. Moreover, as Bule 62(g) recognizes, a single juige of an
mumm&cmummm'umm***_m
effectivensss of the Judgnent subsequently to be entered.” The effecti
msacdum&cmumiwmmimmgottmmtw
certainly would be impaired if the plaintiff were not permitted to eater
the University until the following semester.

CONCLUSION

We respectfully submit that the stay order of Judge Camercn should
be vacated. In addition, we submit that an injunction should be issued
restraining the respondents from refusing to comply with the judgments
d_mumm«wmmw\cmm.cuamm
petition for & writ of certiorsri.
| | ABCHTBALD COX;

. o EAROLD B, GRENNE,
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