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UNITED STATES OF AMERICA
PIFTH CIRCUIT COURT OF APPEALS
UNITED STATES OF AMERICA
m.

ROSS R. BARNETIT and
PAUL B, JOHNSON, JR.

NO. 20240
(Criminal)

e o « o« HEARING ON ORDER TO SHOW CAUSE, in the
above-entitled and -numbered matter, held on this 8th day
of February, 1963, in Room 222, Post Office Bullding,

New Orleans, Louislana, at 9:30 o'clock a.m.,

BEFPORE: THE HONORABLE ELBERT TUTTLE,
. Chief Judge;
THE HONORABLE RICHARD T, RIVES,
THE HONORABLE BEN N, CAMERON,
THE HONOPABLE WARREN L. JONES,
THE HONORABLE JOHN R, 'BROHN,
THE HONORABLE JOHN MINOR WISDOM,
) THE HONORABLE WALTER P. GEWIN,
° and . |
THE HONORABLE GRIFFIN B, BELL,
Circuit Judges.
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APPEARANCES :

For the Plaintiff: THE HONORABLE BURKE MARSHALL,
Assistant Attommey General of
the United States;

LEON JAWORSKI, Esq.;
WILLIAM H., VAUGHAN, JR., Esq.;
and
JOHN DOAR, Esq.,
Department of Justice,
Civil Rights Division,
‘ S Vwashington, D C.
'For the Defendantsi ™~ HONORABLE JOE T. ”Ar'rz-:nsou
' ' e Attormey General,
“QState ot‘ m.ssissippi,
' DUGAS SHANDS, Esq.;
GARNER W, GREEN, Esq.;
FRED B, SMITH, Esq.;
JUDGE M. B, MONTGOMERY;
M. M, ROBERTS, Esq.;
JOSHUA GREEN, Esq.;
and
CHARLES CLARK, Esq.

HELEN R, DIETRICH,
Reporter,

O.Qwooo

CHIEP JUDGE TUITLE: We have for hearing this
morning the matter of the United States against Ross R,
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Barnett and Paul B. Johnson, Jr., set down (or hearing of
all of the preliminary motions. We have just delayed about
five minutes to canvass the situation, and it appears to us
that with respect to all matters except one, the Respondents
should be heard from on their motions first, The one
exception appears to Ye that the United States has filed a
motion to strike the pleading of the State of Mississippil
-and the brief of the State of Mississippl on the ground that
the State of Mississippl is not a party to the contempt
proceeding. The Court feel3 that as to that matter the
burden is on the United States to present 1its motlion to
strike, and the Court will, therefore, hear that matter and
dispose of that matter, and then after we know who is to be
heari from on tnhe merits of these motions, we will proceed
t..en wite the Respondents having the opportunity to proceéd.

Is there any question as to the correctness of
tnat procedural decislion, gentlemen? (NO RESPOMNSE)

You may proceed then, Mr. Jaworski,

MR. JAWORSKI: May it please the Court, the motion
filed ty the United States of America is directed to the
motion and plea of the State of Mississippl. Our motion 1is
based on the proposition that the State of Mississippl 1s
not a party to this proceeding. Undgr the authorities that
we have cited in our memorandum, which we have passed to

Counsel for the Defendants, it is indicated that a proceed-

!
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1| ing of this nature is an independent proceeding, 1s not one

2| that is connectei with any matter out of which the order may

3| have issued that it 1s charged with disobeyling. Accordingly,
4| the State of Mississippl 15 not a party to this proceeding; t
3| trere are only two parties to this proceeding: Ross Barnett F
6| ani Paul Johnson, and they, and they alone, stand charged L
7| tefore this Court with a contempt of this Honorable Court. \
s Now there 1is notning that i3 raised in the motion i

9| and the plea of tne State of Mlssissigpl that has any bearing

10| on any is3ue in this case, 1t teling the position of the
11| United States of America tnaat the only Issue that 1s in this
12| case 13 wnether Ross Barnett and Paul J.hnson have wilfully

13| disobeyed the orders of this Honorable Court.

14 JUDGE BROWN: Mr, Jaworskl, --
13 MR, JAWORUKI: Yes, sir,
16 JUDGE BROWN: <= do you think there is anything

17| raised ln trhe State of Mississlppl's plealding or trief tnat
15 was not raised in tne trlers or papers of the two respondents?
1 MR. JAWORSKI: I know of nothing, Your Horor. Of |
course, let it te understood that what is raised in the |
motion and in the pleading of the State of Mississippi, in
our view, 1s immaterial to this proceeding and has no bear-

ing upon tne lssues in this proceeding.

We would like to point out to the Court that we

¥ ¥ 8B bW

should not get to a consideration of that inasmuch as they
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1} are not properly and appropriately before the Court. So

2| not only tecause they are not a party to this proceeding --
3| they have not asked to intervene, have not been allowed to
intervere --

3 JUDGE JONES: Wculd a petition for intervention

6| 1lie in a criminal contempt proceeding? ;
b4 MR, JAWORSKI: I have never heard of one, Your
Hcnor. Insofar as the authorities go that I have examined,
I have found none, and I would 32y, Your Honor, to your

G.c3tion, that I do nct telleve that such a proceeding lles,

for the reascn that tre charges are directed against those
who are accused of having wilfull, Zlsoceyed the orders of
the Court, and they alone, and there 1s no place for
anyone «<lse to eater cuch a proceeding.

CHIEF JUDGE TUTTLE: I would assume, Mr,
Jaworgkl, that a court considering either an ordinary
¢riniral case or any civil case could, If It saw it to do
30, on proper request permit any party wac said it was
interested in tihie outcome of the litigation Lut was not a '
party to it -- could, as I say, permit 1t to flle a trief
and consider the brief, if 't saw fit tc Jdo so.

MR, JAWORSKI: I know of no reason why the Court

wouldn't nave that autnority either on the basis of amicus

curlae or whatever designation the Court may wish to make,

out an intervention in a normal and ordinary sense I do not
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belleve would lie in a proceeding of this kind.
After all, we have before us two parties, two
defendants, in a proceeding that tne Court have designated

as guasi criminal, as sul generis, and they, and they alone,

are asked to anawer the charges that have been brought in
the application in this cause,
For those reasons, may it please the Court, we
belleve that the motlon should te stricken.
CHIEF JUDGE TUTTLE: Mr, Green?
; MR, GRVEN- Yoy it lc'je trhe Court, this is a
most extraordinary caoe, nd standing on behalf of the‘,h

State of Wl asippl, as: I orlglnalljmtold you, the State

of Cunningham v. Heagle, 13% U.3. 1, 3% L. Ed. 55, 1t is

entitle! to protect those who acted for it and on its behalf

| in manner and form as they did act, and that tiose acts,

1t Your Honors please, so thus done on its vehalf 1in good
faith, were the acts of the State, an&, as Your Honors
recollect,.in that case, why, Justice Field was under
attack and tne Marshal was apyointed, and it came to pass
that Justice FPleld, belng in that situation that the Marshal
was called upon to commit murder -

CHIEF JUDGE TUTTLE: At least to kill the
assallant,

MR, GREEN: =- to kill the assallant, Your Honor,

'vlews thls sltuation 23 cne ln which,‘under the great»case e
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t|land the question, was =-- what? Now when he killed the

3| assailant, why, . abeas Torpas was brought in the court 1n

3]/ california, in the 3tate Court, in order to discharge

4| Marshal Neagle from all responsibility to the State of

3| californla for the killing, cn the ground that Justice Pleld
was an officer of the United States and that he wés entitled
7| to the protection of the United States In his person and to
the vhole United States Army to stand benind him and see
that he .ot protection, and when the “tate called in ques-
tlon, with dg!‘e:encp, that which it was the quty ot“ the

United states to protect, wﬁy,”lt?was'g*1|5azory'dp05“"'

5 forthwith tocome in  and:d

tne oremises.

Now in thic case, 1t Your Honors recollect, there
are a numter of atatutes whereunder and wherety the State
has ascumed to make the acts in thls case that were done Ty
taose defendants, 1ts actioun, and to assune tp indemnify
them against all loss arlsing therefrom, They have gone to
the extent of pasaing an act whereunder and «herety the
property of these parties for _,udgments of contempt rendered
against them 3o far as the State 1s concerned are not
collectible, and in this cbnneceion our viewpoint 1s that
Mr. Bamett and Mr. Johnson stand in precisely the same
situation as was the case in the Neagle Case, Now there

there was habeas corpus, but here, if Your Honors pleaze,
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the custodlan of the entire litlgation where all matters

the man is not ‘In actual custody. This Honorable Court 1is

that tear on 1t and have to do with it arc to be Jetermined,
and our appeal, therefcre, i3 to the source Ahence the
asthority ls, and our thougnt was that in a case of that
sozt, why, tnat the State of Misslssippl, who 13 named ln
t..e injunctlon and who (s scramblel time and again in lt,
and Roc: Barmett, Governor, and Ross Barnett, the individual,
are 5o severed and dividel that you can't tell whicn 1s |
which and whut 1s where, and the net result is that vie are
anxio.5, 1f Your Honord plcaoe, tc get to the end of tnat

uﬂigh has st;r*»d up and gaused S0 nJch trouLle, an: ln

lo it, we are a xlrg,rif Your Honors please, that

oraer t

the prlncipals that standt ror Barne:t and that ‘stand for
Joinson srall bte heard, in other words, to xind o[ vouch,
to uwarranty, in the lnstant matter, and, if neel! te, why,

we v.11 be perfectly willling to let them 'oln ir the motion

claizm:ng under and throuagh that protectlon aiilch the State
of Miscissippl owes to both of them, and, thercfore, we are
se=k.ng to get to an end of tih:at which has long existed
(rather than) to take tecinlcal grounds and ralse questions
of this cort =-- why, as, with deferenée, that which 1is not
anpropriate 1n the premlses.

Mow, if Your Horors please, the other basls on

which that motion -- If Your Honors have glanced througn the
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trie” that was flled in the ca3se =< the other basis for that
motlon was this: that the sole Jurisdliction, if Your Honors
please, viewlng us ln the same relation that eiisted here,
was as to tne admlisslon, admission of the student to the
University, that when he appiied there, under the law of
tae State of Mississippl, there were administratlive
procedures under the Constitution and under the statutes
whereby, before he pecanc a student and could save that
wnici. ne raln would, there ~zd to be admintstrutlive rulings,
and when those adminlstratlive ralings, «f Your Honors
please, were made, they han under the Jdelegation from the
Leglslature and (ron the Constitutlon and ctanulng as
statutez == llttle. lawc, they are called, in the 275th and
i, another place tiey are called statutes of the Unitel
Statec, They were not, 1If Your Honors pleasc, facts in
the true sense, ani the difrerentiation, 1f Your Honors
please, .etween "the fasts™ and "the law” as delegatec 1s
tiat wh.cr maies us tnini, w.th deference, that we canr 1in
t.lz aspe:t te properly heard, because, as 1t stands, the
state .3, under its Jduty to protect them, asserting that the
very moment that this administrative order was made by the
University in :ts capacity as a‘corporatlon, why, that there
was set up that which 1s the predicate whereunder Mr,
Barmett and Mr. Johnson tecame bound automatlcally‘--

CHIEF JUDGE TUTTLE: Mr. Grecn, may 1 ask this
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question: --

MR, GREEN: Yes, sir,

CHIEF JJDGE TUTTLE: This premlse that you are
proceelding on, if that is correct, this argument is really

an argument tnat what this Court ¢id 1ln declding the

appellate case of Mereditih against Fair was wrong, that
tiiis Court did not have the powér or at any rate made an
er:onco.s declclion in tnat case, is that not correct?

MR, GREEN: Jur contention 1s if Your Honors
trcﬁt it as a guestlon of fact whereas undier the law of
Mississippl it was a questlion of law whetner this Court =-

CHIEF JUDGE TUTTLE: As far a3 tils Court 13

Falr, hac 1t not? Rlgat or wiong, it has decilded that
question,

MR, GREEN: At that time, the State was not 2
party to taat transactlon,

CHIEF JUDGE TUTTLE: I underitani,

MR, GREEN: It was not necard on that at all,

CHIEF JUDGE TUTTLE: But in orider to prevall on
t.ls partlicular argument, you would have to take the tasls
that our idecision was an erroneouds decision and should in
some way ue set aslde? |

MR, GREEN: So far, If Your Honor pleasc, as

-Barmett and Johnson and the State, they were not parties nor

Wéodgérhgcgi}tigaqfdggfggd';Qggfqgestlon”ln'Mcreﬂith“agginsc"
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3] dic tiey litigate those thlngs which were decided at that
2| time, and our viewpoint i35 that, quoad ther, thls is res

3| novo, whereas under the Constitution they are entitled to a

4| hearing und to be vouchsaled those things which they would

3| rave had had they teen pa:rties ab initlo.
6 CHIEF JUDGE TUTTLE: Of course, I am sure you are
7| aware of the fact that the Defendants Fair, Et Al,, did

8| rile a petition ror certlorarl and that has been deniei?

’ 1R, GRE=N: That nas been denied, Ycur Honor.
10 ; CHIEF JUDGE TUTTLE: 5o trat taat jezlislon bty this

121 on this Court?

B Gourt you would say under normal circumstances 13 now btindingp-

B3| MR GREEN: It Your Honor please; there {37

4| se~ond petition there == and i7 Yoir Honor will ==

13 CHIEF JUDGE TUTTLEZ: Is there something stlll

16| peniing there?
7 MR, GREEN: VYes, 3ir, and In t:at cace, if Your
18| yoror will recollect, when Mr. Justlice Black pas:ted on that,

4
i 9| he said that he was refusing it on the groind that It was

® | a ractual transactlen, a questlion cf [lact.

 but on the basls that the Judge, who said he had consulted

ﬂg a CHIEF JUDGEZ TUTTLE: But the Court later -- after
*é 2| My, Justice Black's denial of the stay, the Court itselfl
' ’% B | dented certiorari?
i u MR, GREEN: That .s perfectly true, Your Honor,
g 3

—
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everybody ahout 1t and who wrote that statlement, had passed
on the situatlion, he passed purely when he did on the
ancumption that the questién ahich I direct Your Honors®
attention to wasn't in the case. |

JUDGE BROWN: Mr. Green, I have two questions.

MR, GREEN: Yes, sir, .

JUDGE BROWN: Flrut, 1s there any cortenticn made
in the papers flled by tihe State of Mississippl tnat 1s not
meie in the papers Ulled on tehalf of either one or botn of
the res ondents?

MR, GREEN: I sunould answer that questlon, Your

Honor, tiat there ls common ground all the way tirough.
& ; .

~JUDGE BROWNE

16

19

-]

stanilng that Attorney General Patterson is aprearing In
hilz official <apacity as counsel ror the two respondents?

MR, GREEN: Your Hecnor, he nas delegated that
guty to me, ani he 1s rlgiht tere to vcuch for me,

JUDGE BROWN: ¥ell, I don't mean to questlon your
staniing, tat I was merely trying to clear up --

CHIEF JUDGE TUTTLE: =-- that the same counsel do
appecar?

JUDGE BROWN: That the same counsel do appear,

MR, GREEN: Same counsel,

CHIEF JUDGE TUTTLE: All three -=- the State of

Mississippi and Barnett and Johnson?

DIETRICH & WITT © Sumstypiss © Narl Bank of Commerce Bidg. © Iﬂ&h.ﬂ




-

15

-8 _ MA. GR==N: Yes, Your Honor. The thing runs
e tnrough tne whele tzing, and we stand on common ground, and
3] what we wvere trying tu o, If Your Honors please, was as

- 41 the criginator of that whereon Barnett and Johnson stoed, to

3| say to Your Honors that zs a sovereign state we aske3 them

6| to ic, <y o.r Constitutlon and law, that waich they did do.

7] They, did it in a proper maunér. ®When they 4id it in a

8] proper manner, w.th deference, under the de:zl=slons of

%| Neagle and the cases tiat follow it, why, we are ovligated
fi‘ 10§ to defend them to the uttermost, and to 4o that, why, we
“:zome tc the fountaln so.rca. And that '3 oub’érdpcsltlou.

JUDGZ 2ELL: I don't understan: tre point you are

| trying to zake. Missfssip
a3z I urderstani your argument, tut claiming to te something
like a friend of'Barnett and Johnson, or they are thne
grincipgals, yos say?

MR, GREZN: Yes, Your Honor.

JUDGE BELL: You are claiming Mississipp! 1s a
19| party to tnls matter?

MR, GRE=EN: Miss.ssippl iz named as a party to

tiss 5atter, yes, sir,
JUDGE BELL: Not in this contenmpt citation?
MR, GREEN: I bteg your pardon?
JUDGE BELL: Nct in this immediate proceeding?
MR, GREEN: No, 1t isn't in tne immediate pro-‘

2 2 &8 x
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cecdlings, cut, as I say, taere ic such a potpourrl that you
can't tell when he s Governor and when L.e 13 an individual
and when the 3tate, Tney are all mixed Zp together In the
tanlng, and the Jtate stands before this Court as tne ocone
that {s responslule, If Your Honor please, [or that which
wa3 done ln the manner and form as it was done, and says to
this Court witn confidence =- all that we can present --
tnat ltc laws were conplied wilth bty these two mcn .n manner
and form as 1t would rave complied with them had lt teen arn
individuial and perconifiel lnstead of an ldeal corporatior.

JUDGE BELL: ‘Well, that preclse .efense can te
maie ty Governor Ba:mett ani Lieutenant Governor Johnson,
It i not'ﬁécéSSéfj for Hiésissipbi td maié'théfﬂdéféhﬁé;
Yo. con't have to bte a party to make that pount, I just
don't understand what we are arguing atout,

JUDGE WI5SDOM: Mr, Green, 1s 1t your position
that tre Jtate of Misslasigpl could proceel by hateas
corpus, lor example, to protect cne of its servants showula
that servant ve prosecuted and confined as a result of an
act taizen cn benalf of tue State? That 1s essentially jyour
position, isn‘'t (t?

MR, GREEN: I Your Honor please, il pursuant to
tne orier that was made tack there on leptember 23th the
Attormey General had taken in charge Mr, Barnett or Barnett

and Johnson and had them in the jallhouse, why, our viewpoint
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13 that we could have sued in the 3tate Court on hébeas
corpus and had them discharged {rom the custody of the
United States on the ground that they were not gullty of any-
thing of 'nich tnis Court nhad authority to convict them,

JUDGE BELL: Or do anything else to protect then,
but that Loescn't mean you are a party in this proceeding.'
You can do all those things to proteét your scrvants, but I
don't understand why you are argulng that Mlssicalppl nas
got tu be a party or even :2.m to ic a party., I am not
tallting about tnc rest:iaining order; I am talxing atout
t..ic contenmpt proceeding. |

MR, GREZN: Your Honor, I can't see very well,

“anim; son, who 15 a memter of the Bar, has a statement .
siem the declslon, whici: I ask him please to ieal,
MR, JOSHUA GREEN: If Your Hono:rs please, in

tnec case of Fitts v, McGehee, 172 U.3. 5173, G}hQi}scusslng

the Eleventn Amendment --
JUﬁGE WISDOM: That 1o in your trief?
MR, GRE=i: No, sir,
JUDGE WISDOM: What 13 the citatlén?
MR, GREEN: Fitts v,. McGehee, 172 U,S. 515, 19

Supreme Court, 259, 43 Law Ed. ©35,
"s & ® ® To secuare the manifest
purposes of the constitutional exemption

guaranteed by the eleventh amendment

ot o6, st
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,{ 1} requires that it should be interpreted,
;é 2 not literally and too narrowly, but
3 fairly, and with s.ch preadtii anl
4 largeness a:z effectually to accomplish
3 the cutstance of its purpose, In this
3 3pirit it must te held to cover, not
: ? only sults trought against a state by
‘~}§ s nane, but those also agalinat its offlicers,
* 9 agents, and representatlves, wrere the
1 1o state, tnough not namel as such, .s,
R nevertheless,tiie-only real-party against

ll i i thélk arl one-- lin,rrfa ;t the.,; re lief-is-asked; i b

E bls N and against wnich the judgment or d=cree

% 14 effectively operates, * & ="

13 JUDGE BELL: The:x you are claliming that

§ 16 Missliszippl 15 Governor Barnett ani Lieutenant Governor

;g 171 Jonncorn?

18 MR, GARNEZR GREEN: Yes, sir,

j; 1 JUDGE BELL: That this contempt procceding i3

; ® | really against the 3tate of Misslissippl. That trings in

4 B | the Constantin case. |

n MR, GREEN: E.actly so, Your Honor.

15 B JUDGE BROWN: Are you asking that Mississippil

E M | stand the risk of having a sentence imposed agalnst 1t?
3

MR, GREEN: Yes, Your Honor.
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JUDGE BROWN: Or a Tine?

MR, GREEN: Yes, 3ir. Wec stand here as the
employer who is responsi:ile, If I hired 2 man to do some=-
tiing ans he 4id just what I teld him to do, I would be
responsitle.  The 3tate -- the people have clected Governor
Barrett and Lie.tenant Governcr Jonnson to occupy these
positions, They have taken those positions. They suore to
do that which thelr consciencze dictated; they <.d, to the
best of tielr atllity, that wilch tnelr consclencs Jictate:,

and when they so dld, our viewpoint is that {t s the d.ty

(&

cf tne 3tate, I1f Your Honors ,lease, to te right rere and
20 2e¢, with all the force thrat we cun, that %iat whicn
t-ey dld 13 recognizeu as lauuil and that they are not
castigated as lawtreaxers wien, with deference, thore was
notoang lurther (rom thelr intentlicon, anl the Corms ana
formallitlies can te avoldel: It is5 perfe-tly :lau to nave
the name put there so ac tne primary a.! secondary
responsiiil_ty in that :oull te made apparent, tut the
tning tiat we are trying to do, If Your Honors please, is
to fulfiil tne cbligation wal:hi we owe to those men vhen
trey uniertook to do that which we couldn't do Lecause we
were an ldeal person without power to apeak. They spoke-
for uv., and when they said no, we sald no, and when thrat
wacz arong, 1f it was wrong under the law, we are here, !f

Your Honors please, to say to you that we will defend our
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31| right to say rno, 2nd, 1f any formalities could change the g

"

thing, ay, we are perfectly glal! tc 2o it., We want to get 1

3] to the =erits, we want to get to the end of t.i.e thing, we

4] want to get it out of the papers and cut cof the discussions {
3| »alch have teen nad and wilcn have caused o nmuch trouble E
6] in tue past, and theosretirally, if it iz strung ost thls &

] wey and tiat way, why, tie future holds no promisc of any
8| reace, Lrd what we want, if Your Honors lease, .5 ~eace

9| {rom the Cole .ource wherel'r.m it muay move, ani I aldrezs :

10| t..e Court a: tha%t zcurce,
CHIEF JUDGE TUTTLE: Is trere ansthing Curther
12] on tenalfl cf tne Gevernment?
137 . MR, JAVORZKI: GOnl;, this, may it pleasc the Cou.t:
I tuink It clhioul: te rolnted out In answer to the argument
made ty Coursccel t.at tiere were other ravtles to tais
inj:tlon procceding, tie injunctlor that vas Issued ty
tals Co.rt, ctier tnan these two derendants, other than tne
State of Alaslicslpp.. Tnele were many who were made parties
to trnat proceedlng, tut only these two stand tefore tie
Court, tie two defendants or recpondents, an~ trey alone,
T..ey are tre caly ones tha*t are charged, and the fact that
therc may have teen otlier parties to the procecding out o.
whiza tue injunction is3ued that was discteyed bty the two
wi:o stand charged with having disobeyed, I should 33y =--
JUDGE WICDOM: Of course, that is not responsive
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1| to Mr, Green's arg:ment,
"2 ‘MR, JAWORSKI: ‘Vell, I tanought ==
3 JUDGZ I5DOM: =-- tecauzec his is not mercly that

4] trere arc otrer part.es or even, we'll sajy, that Mississippd
3 micht have Leeil name? a narty originally., It seems to me

6] i3 argument i3 tiat Missussippl stands here ncow as, in

7] eflcct, the employer speaking for its servant..

L MR, JAVWCAZKI: He did say that as ais lact argumnent
9] Your Honor, tut I unierstood niz first pount to e that

0] _c_ause the State of Misciss.pp!l Lad teen a party ts tne

11} original nreceeclng ==

12| JUDGE #I3DCM: 1 think that was parﬁ cf it,

13 .~ - MR, JAWORJKI: == that :t hai a place, yes, ani

”it thétr;iitﬁé:aééﬁéégt i ﬁé: agskcrin:;r |

13 I viould like to also zall t.oe Couart!'.: attenticn

6] tc t.e zase of Goacers vs, Buck's Ztove, hish 13 cltel in

rolatey out Ly the

-
3
pa
b~
)
[
c*
[
[&]

17| our Memorani.m, ant

18 | United Ztates 3Supreme Court that while proccealings far

19 | civil contamgt are cetween the original parties and are

instit.t2d and triea as a part of the main cause, on tie

other nan., proceedlings at law {or crizinal contempt arc
tetueen tne public and the defenzant anc are not 2 part cf {
the crizinal cause, 30, whatever the o:riginal cause may

have heen, the fact remalns that here the charge is lodged

2 ¥ 2B 2 ¥

agalnit these two uefendants and thenm alone, and we ask the
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Court tn sustain our motion.

MR. GREEN: »May it please the Court, our friends
filed a brief in this caze, In the civil case, in which they
stated our position, and, frankly, I telleve tney stated it
tetter, from my vlewpcint; than I have.Leen arle to state
it to the Court. My son wil! read the statement,

MR, JOSHUA GREEN: On pages 2€ and 27 of thelr
br.ef, fcotnote £, referring to the ancillary action, sald
that the sult, although essentially it sought rellef against
lstate action and tne interference alleged in our petition,
altinougn involving other officlals, is alco state actlon.
They were talklhg,.Lf Yo;rbﬁonor: piease, atout the‘pctitién

trat tney flles for interventlon, and they salu In tneir

-y

CEriel aad In thelr petitlon also that it was state astion,
ans taey went on te say --

JUDGE BROWN: Can yo. ldentify that triel you are
reading from a little tetter?

MR. JOSHUA GREgﬁE { Your Honor please, 1 4o not
have 1lt, That ls tne trief wnich was flled in Cause No.
17,57> on behalf of the United States, and I don't have any-
t.ulng otrner than the page numter, It was just labtelled
"Birief of the United Statos,” '

JUDGE BRCWN: pPage what?

MR, GREEN: Pages 26 and 27, Pootnote 5. I don't

nave tre date -- I am sorry -- I don't think Lt was dated.
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It goes on to say -- goes on and talks about "privity,”

saying: ‘At least untll most recently original defendants

~ere actling for the state and in a sense Tor the state
officlals who were addec on Septemter 25th.”
CHIEF JUDGE TUTTLE: The Court will take a short

reces: to pass on this motion., ?
(Whereupon, a trlef recess wa: tawen.)

(REPORTER'3 NOTE: The Brief relerred

to ty Counsel was not avallatle to

the Rzporter fcr verification of
elther the direct quotation or the

paraphrasel portion thereof,)




1| AFTER THE RECZCO:
CHIEF JUDGZ TUTTLE: The Court cons:ders Mr.

[ L)

3] Green's respornse 1n two 2lternative manners, that is, first
4| he argues tnat the State ol Missi3sippl Is entlitled to

3] aprear as a party to the proceeuing, and then we unacrstoodd
¢| from nis last suggestion that, If ahy technical steps need

7| te taken to have the position of the State of Piicslcsippl

8| irc:ented to the Court, that we take those -=r ~erait nim to
9| take those tecnnical cteps,
10 The Court ajpreciates tre trier filed on cehall
1] ¢l the State of Misclissing i and w:ll concider {t carefully.
12| we zconslder the mctlon to encompass 2 reguest that wWe permit
13| the 3tat. to ajpear ani:uz cuflae if e <o not feel that t.ie
14 | State cun 02 mace a party to tre lltigation,
13 The Ccurt iy a ma_ority .ote ras dec!cded that the
“16] State ol Mississipri cannot te made 2 party to the litiga-

17| tion, anl, therefore, the notlon »of the Government striking:

18 | tre .eszonse of the State o Mississipp! will te grante.,
19 | On the other hanu, trne Court dce3 grant t.e rlght of the | l
State o Mlasissippl tn appear a: amicus cur.ae, We will

consider the trlief along with all of tne other triefs Tileq,

and, I .t appears,after all argument has beeh had on behalr

»

n

n

23 | of the Fespondents in the proceedings, that there are matte:
M | covered in the appearance or the offered agpearance ty tne

3

State of Mississippi that have not been adéquately covered 1
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ty crz2l argument: as tc the name? respondents, the Court will
then conclder a requect con tehall of the State of Misslssippd
as amicu3 curiae to prescent orally any matters that its
Counsel feel may not already have been adequately covered.
| Is there any other matter to te statcd witih

respect to tals propozition?

MR, CLARK: Yes, sir, Your Honor,

CHIEF JUDGE TUTTILZ: Mr. Tlark. )

MR, CILARK: I simply want to inquire of t.e Court

a3 to whether the Co.rt wculd hold that iy tuls ruling tue

'3tate ..u3 not waived lte rigrt to :clalm tiie Eleventh

Amendrent prutection, I am not sure that tne officials of
the 5tate can claim it Tor tne State, Tie State ldoes not
desire to wai:e 1€, .ut 2e3ires to insist unon 1ts richts
under the Elever.tr. Amendment,

CHIEF JUDGE TJUTTLE: I thi:k, Mr. Clark, the Court

(@)

ra;s; rualeld that the State in tols proceeding can't clalm any-
talng. Tne Court, of course, nas ruled tnat =-- or dececn't
have to rule == that the ﬁe:pohdents can claim {.r thelr
nrotection any doctrine, Eleveath Amendment or otnerwice,
tl.at may appear to them to %.e¢ appropriatc,

MR, CLARK: Yes, Your Honor, ‘!alver was the
question that I had in mind,

CHIEF JUDGE TUTTLE: The State hasn't waiveu

anything.
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£
3 iR, CLARK: ‘¢ want the Court to -learly understand i
2| taat tne State clainms tiie Eleventh Aamendrent. Of course, If f
3] the Court cverrulas tae claim, that i3 --
4 CHIEF JUDGZ TUTTLE: Well, 57 course, the State -- g
3] i€ we have ruled incorrectly as to the rignt of tne State to ~
6] Lc 2 party to it, the State T2y Le advised to make some
7] point of that on some apgeal, or the Defendants, the
o8| Res.onfents, mas have tre right., W: nave erterez an or.er
9] alrecly In unica we ~ave stated that notiilrg {iled heroln ?
1] coastitutas any walver of any rights t.ousht to le nela vy »
8] 2ny of tae -artles,

n : Is there an, other rmatter uith re3pezt to the
B :wling of the Court? (MO RESPONGE)
14 aell, tren you may rroceed o tenalf of the

15| Respornic.ts, “rging the varlious motions filed in trelr

L 24 MR. CLARK: 1ay I inquire of Yo.r HYor.ors as to

WAt your Jesires wculli te on proced.re, o yod desire to

Lige tre motlion:. en razse an'i nave o precertat.cr. ‘rom .3,
or J10es tre Court decire for us to rresent trie mctlornsg
Separately? I woull suggest to Your Honors trat a separat:
rreseniation oight te more desiiatle. Lbst cf tr.e preser:c -
tions w!ill Le very trief., The presentation with regard %o
fhe clalm of a rig..t to a grand Jury presentzent or incict-

ment and the trial by jury will be somewnhat involved, Lut I
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38§ woull tnink that tne .aatters claimed bty the Defendants on
2] tne otaer motlons could ve very briefly presented, and I

3] tilng that It might ve more meaningful to t:.e State il

4] they were presented and tnen opposed singly as they were

3 riled,

6 CHIEF JUDGE TUTTLE: U[Coes Co.rnscl have any differ-
Tl ing view on thut?

] MR, JAWCROKI: Well, may 1t rlca;e the Court,

%1 eithicr wvay would bte agreecable witii us, It ozceurs to w3

10§ tho o that 10 the arguments were m2 le at least oa all of

] the roticns that tiey aon't onsider to be major motlons ==
12| =: I unierstoos Mr, Clark, ne limited tnat to two == (f

B tioce cusld be precented at one time und we argued at one

M| tis. in rcsponse to them, it seens to e that It might

13 facll:tate matters as dzr as the Co.rt L5 conce:ted,
16 CHIER JUDGE TUTTLE: Just one apparent ot ection,

71 oae, Clark, to your gupgestlon that you would rave the righs

.

181 to ar-ue and then response and then retottal on ecach ot
Lhd tiese seven or elght Uifferent grou:nas, 7y oniy lecling s

| t.at [ telieve I could retaln all that is sald durlng one

o

aay, t<t I will ack my colleagues which way tney would

rather have it Jdone, I think we have yo.ur questions in

B mindg, 3
M (Discuzsion bty the Court ofr the :
» record, )
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1 CHIEF JJUDGE TUTTLE: The Court has declded, Mr.

2| Clark, to spl.t thic In the wey tiat you proilatly suggested
3] soursell as an alternative, I you will, argue all of the
4] mctions witrn tne exceptlon of tie motions touching on the

3| risat of the Resporderts to nave a grand jury presentment ?

6| a~d ‘ury trial, and then we will let tnose Le arg.e.

] MR, CLAR¥.: Ye:, Your Honor. 3hall I .roceea now?

’ CHIEF JUDGE TUTTLE: Yes. {
10 _ MR, CLARK: I understanc thot the.e 13 nothing :
I} Curtier tc te said at this tiae otier tnan tno Court's E

12f ccnslderation of tne Lrlef alrealy Tiled irn thic cauce on

13| cvenall of tne motlun and plea of tie State of lMississlippi,

14 ] our Secon! Altermative Mction, and I wculd call tc tre

13] Court's attentlor, {17 I may, please, that we were Jirecte..
16| by the Court's order to male all of o:r plealings at one

17| time. wc¢ requested tne Clerk to consider the rleading: as

18| altematively f.led 50 that the ones filed later woula not

R

19| te even conslcerei Ly the Court untll tne overruling c a
previous motlon had nmade tnelr considerat:.on neceszary, un't
witn tne same indulgence ty the Court and sucject to the

cane reservatlion of rights, I will move now to the first

motion flled on tehalf of Governor Barnett,'which »as to

dismiss this action for lack of process.

b cpe i o) g

We made two points, principally, one, that the

2 2 & 8 n 9
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3| process in connection with the injunction 1tself was

2| Improperly served,

e 3 This matter concerns 1tzcll witil the meaning of
4] the Eleventh and tae Fourteenth Amendmcents as well as the
3] meaning of the right of a court of appeals or any other
g 6| inferior federal co.rt as estatlished by Congress to fcsue
ﬁ: 7| 1ts procesces across wtate lines, and bty “rrocecses,” I

8] mea.. a Sumaons and thie cormencement of an action.

9 JUDGE BROWN: Mr, Clark, clear :me .u: Does this 3
10} .0 to tie Order to Show Cause issuel in tals criminal
M| contenpt, or are you acuw talking atout tne Soptemior 2-th E

12| restraining order?

BN MR, . CLARK: ,-The qeotcn*er 25tn tcnpo"ﬂ"y reatraln- ) i
) ing cbécr, Yuur Ho"ar anl bCLaL thc Septemter 2otn

15 | temporary restralalng order was 133ueld as gart and rarcel cr %
16| the lereaith sult, I think that 1t necessarily bLrings inte '

E 171 play the interplay tetween the Eleventi and the Fourtcontn

18 | Amendinents tc tne Constitutlion, and I realize tahat =y

19 | preasentation now meets head-on some decisions Ly tnis Court

2ad ty the Supreme Court and ty cther courts, which indicat:

that w.en an offlicial does an act whicn re3ults in the

o

atrid,eaent or violation of a Fourtcenth Amendment rignt,
tnat he leaves his post as a state official ana tecomes as

any other citizen, so that when sued by the person who fcels

2 ¥ 8 8 % w

that his rights are offended, that he cannot say, You are
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~

1| suling the 3tate, -0 that thne State cannot claim the Eleventh i

3! extent to a2 sult files by arny individual 2galinst a scverelgn

2| Amendzent tecause tne pouer of the Federal Judiclary does not E

4| state, ani the polint that I would make to Your Honors that ;

5| I on't telieve ha: _cen adeqguately consldered with regard

6! to the Government's ;ntervencion n the Merclita suit, and

7l asile from the questlon of the statutory rigiit of the

8! Atto.mey General tc ascert zn Individual’c ragaes under

9] tae Fourteent:. Arenusent, tine tasic ast.on il claimed ty

10 t..e Governor to Le a contraventicn cf tie Eleventn Ameniment

11 .
{or ==

12 JUDGE BELL: Tnat i3, to ma<e thec Government

B amicuis curlae?

4 MR, CLARX: Mo, sir, Judge Pell. I mean 1T yo.

31 are coins %o iscue a temporary restraining order aga.nst

. 6] t.o Covermor of the 3tate of Misslssippi.
1”7 JUDGE BEZLL: Cn tre aprlication of ti.e amicus?
1s MR, CLARK: Yes, sir, on the application of tre
id amizus,
» JJDGE BELL: Yo: say tnat contraverec thre
2

ZElevertn Amendment?

MR, CLARK: To enforce a Fourteenta Amendment

2

B | r..nt belonging to James Meredlth, Then he i3 in there %
u incorrectly for tWwc tacsic reasons, and the most basic, and '
3

the one that I address myself to now, 1s that the reason

sy
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the State or they are not acting for the State. “If they

29

that the injunction issued was because this Court felt that
action taken or about to be taken by this Governor and
these state officials would. contravene the Fourteenth 1

Amendment rights of Meredith. Either they are acting for

leave the protection of the State and act as individuals,
then they have not violated the Fourteeath Amendment rishts.

CHIEF JUDGE TUTTLE: 1Is that Just a — does a
;question arise in that situation by~reason of it being the
Governor of the State as distinguished from a commissioner
“of education of a state?

MR. CLARK: Judge Tuttle, 1 see no distinction
Ln &y own mind, but I do not think that the research that
our office has done has shown that the particular conflict
that I argue to you now and urge to you'now has ever been
properly brought to the Court's attention, I am aware of

the decisions that hold when they move into an action that

1s called discriminatory or ruled discriminatory as a
violation of a Pourteenth Amendment right, that the suit
against them is not a suit against the state.

CHIEF JUDGE TUTTLE: I am thinking of a much broader
tleld of cases that have been declded Maybe the point was
never raised, as you say, but, of course, the Pederal Courts
have consistently, as proved by this Court.'enJoined many’
State officials by reason of State action that they are

y
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charged with having taken. Now would your argument now being
made say that all of that action is --

MR, CLARK: == unconstitutional and wrong.

CHIEP JUDGE TUTTLE: -~ that those decisions are
wrong, a1l of those decisions are wrong?

MR, CLARK: Judge, I can't say the deéisions are
wrong, and I wouldn't contend that to you. I say they would
be wrong if the point had been made to the Court that these
officlals, Barmett and Johnson, do not waive and do strenuous-
ly urge to you that you are creating a hiatus =--

CHIEF JUDGE TUTTLE: You do take the position that,
if the point had been raised in those cases ~--

MR, CLARK: ~- they ought not =--

CHIEP JUDGE TUTTLE: -~ they could not have béen
decided as they have been decided?

MR, CLARK: Yes, sir, that 1s correct, sir.

CHIZF JUDGE TUTTLE: That, of course, would include,

I prQSJne, Brown against Topexa, because that was an action
against the City of Topeka, Kansas, which was alleged to be
state action,

MR, CLARK: Correct, sir.

JUDGE WISDOM: Isn't your argument implicit in
Ex_Parte Young and a whole line of cases?

MR, CLARK: You will have to help me, Judge Wisdom.
JUDGE WISDOM: That 1s the one that started them off.
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That is the first of tne cases that held --

MR, CLARK: =-- that they left the protection of the
State and it was not a suit against the State?

JUDGE WISDOM: That seems to me to be implicit in
any such action.

MR, CLARK: I just don't remember the case by name,
but I know there is a contlnuous line of decisions, and I
only urge to Your Honors that when you use the line of
reasoning that these men have stepped out from under the
umtrella of state protection and cannot claim the Eleventh
Amendment, then you have, in effect, destroyed the validity
of the assertion of the Fourteenth Amendment right, and

if Ex Parte Young involved the assertion of a Fourteenth

Amendment right, that is bound to be true.
JUDGE WISDOM: It seems to me implicit in all thoge

cases that you can't -- in the Faubus case and Bush agalnst

Orleans where the amicus curiae ;ecured a restraining order
against the Government,

JUDGE BELL: A state officlal doesn't escape the
Pourteenth Amendment because ne is still operating under the
color of state law =-- he may be wrongfully operating -- but
Just because he is doing 1t wrong doesn't mean he is not
doing 1t under the color of the law, I don't think there is
much to that argument,

MR, CLARX: 1 make the point because I do not think
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t| 1t wac properly raised in the other cases.

2 JUDGE BELL: You make the point.

3 ‘MR. CLARK: And I think if it had been, the cases
4| should have teen declideu contradictorily.

’ JUDGE JONES: Including Merédlth vs, Fair?

6 MR, CLARK: Yes, sir, and I raise it on behalf of
7| Governor Barnett and Lieutenant Governor Johnson because it

8| was not properly raised in Meredith vs. Falr.

i JUDGE BROWN: I want to find out what may not te

10] inclided in this motlon. 1s the burpose of thls motion to

1| dismiss for want of adequate process? Does 1t attaék the

12| actual means or method of service.in the State of Mississippi
13| on these tworﬂespondents?' In other words, what are we going

14| to have to io, try everybody on 1t, to know fully what

13| ought to te tried in fact?
16 MR. CLARK: Yes, in a very limited way, Judge Brown,

17| We contenld, as we did 1n the original hearlng, that -- Judge

18 | Tuttle 15 correct -- that it i3 a legal questlon: who 13 the

19 | marshal of thls Court who has the power to serve process
® | and now should that process be served. And, of course, our

21 | final point, the question of can a faderal court serve a

22 | process on the chief executive offlicer of a state,

3 CHIEF JUDGE TUTTLE: For the purpose of this motion,

'f& 24 | you are assuming there was done what the returmn of service

I | shows was done?
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H MR, CLARK: Yes, 3ir. Now we weren't permitted to

2| argue before. I do want to urge an additional legal ground, .

3| and I would say this is strictly a legal argiment. I know f
4| of no factual differentiation. The question I have in mind 1
s| 1s whether any officer can tolster or impeach his return, ;
6| and had we been rermitted to object on the day the testimony :
7| was offered about the way service was made, then I would

s| have ot jected to Mr, Mc3hane testifying that he did somethlrng _ f
9| that the return lidn't show that he did or doing something #
10| iIn addition to what his return shows he 3id, or sometning :

11| 4ifferent. I think when the offlcer makes his return, that
121 is hls speech and he is through.

13 CHIZF JUDGE TUTTLE: The point I think Judge

14| Brown hai in mind -~ I think we toth understand it -- if

13 ] there 1s a factual 1ssue as to whether the official did

16 | actually do with respect to Barnett what the return says

17| ne d13, trat 1s avallatle to you to questlon if the case

18 | Cltimately comes to trlal of the facts,

19 MR, CLARK: Yes, sir, and I would want to reserve
» | that, but, a3 far as I «xnow now, I make no point with you i
3 | now that this motion should be sustained because of any fact

22 | sjtuation w“hatsoever, and what I argue to you now 1s strictly

23 | a point ol law of the power of the Court to issue the 3

U | summons, whether it was a valid summons or not, and whether

I3 | 1t could be validly served by the people who undertook to
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_serve 1it,

JUDGE BROWN: You would assume though 1in the
normal course of the pfosec:tlon of the movant's case, in
crizminal contempt they would have to show factually that
service of process, service of the retraining order, which
was disoteyed, had been made in a legal fashion? Or is
this something -- the reason I put it this way is titat ]
look upon this a3 somewhat of a pre-trial,

MR. CLARK: Yes, sir, -

JUDGE BROWN: In the event we declde that tae case
should go forward, --

MR. CLARK: Your Honor, the only =--

JUDGE BROWN: =~- we surely ought not to have any
uncertainty as to what has teen proved. We have listened
to tnat testimony once. Do we have to listen to it again?
We protatly 4o, unless there (3 --

MR. CLARK: Are you thinking now of the right of

confrontation?

JUDGE BROWN: Yes,

MR, CLARK: I don't know what constitutional
guarantees my clients have under present decisional law
under tnis actlon, which has teen described by many courts
83 sul generis and by the eminent prosecutor as quast
criminal, I don't know when the Constitution begins to

protect us and stops protecting us, but at the present time
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of NO pover to lssue == rather to issue the temporary restraln-

35

- and for the purpose of the motion, we have no factual
2dispute to offer to thé Court or to urge to the Court, and I
only question your use of the word service. I don't khow

whether it 15 service or notlce that we are interested in .

S0 far as the Injunction 1s'toncerned, but that would be a
bridge that we could cross later. I am Just urging now that

‘the Court had no power to issue the summons and the Court had

.dng order tecause of the :zcnflict tetween the Eleventh»and
‘the Fourteentn Amendnments, and, secondly, tecause the legis-

lative Hlstory of the 1357 Civil Rights Act shows conclusive-

Attorney Gerieral of the United States the riglnt to protect
anytody's Fourteenth Amendment or Fifteenth Amendment rignts,
They later declded to protect =-- to authorize sults to |
protect the Fifteenth Amendmentvrights, but I believefﬁa: ic
1s clear from Attormey General Brownell's arguments tefore
Congreas that at that time the Attorney General of the

United States claimed no rignt to assert rigits of !
incdividuals under the Pourteenth Amendment, and I belleve

tiat the case of U.S, vs, Alatama and Judze Cameron's |

opinion touch very closely on the peint that I make to the
second 1ls3ue on the service of the temporary restraining
order, :
JUDGE BELL: That 13, the Government didn't have
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the right to ask for the in'unction?

MR, CLARK: Yes, sir,

CHIEF JUDGE TUTTLE: I understood you to say that
at this point what you are arguing 1s that the Government
didn't have a right to serve the restralning order, Is
this action by the Attorney General that you are attackling?

MR, CLARK: Yes, sir, because I think that we ‘
have to question =-- under service of Frocess on a motion
to dismiss, there has to flrﬁt te a valid process to_be
sefved, and this !s my point here, tnat there was never any
correct legal paper that was sent ty any marshal to te

dls pgsgd ol ln,,an;/, mnner!’f“f'ﬁ*' T T e e ‘ :

JUDGE BROWN& Tﬁat 13 Eas1ca11y not btecause they
falled to do something in a technlcal way but had done
everythling they possibly could?

MR. CLARK: The ;aper they had in hand was a
nullity,

CHIEF JUDGE TUTTLE: MNow you are coing to tell usa
why? Why was it a nullify?

MR. CLARK: Because of conflict between the
Eleventh and the Fourteenti Amendments and because the
Attorney General had no right tb core in court, amicus
curiaevor otherwise, and seek an injunction in private
litigation., |
| CHIEF JUDGE TUTTLE: But we actually issued
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1| restraining orders, one at the behest of the Attorney A f
2| General actlng at our request, and, second, ét the tehest '
3| of Meredith, Plaintiff in the lawsuit.

4 MR. CLARK: Yes, and thils is a peculiar thing,
s| Judge. I am confused 23 to tne interpreta’ i .n .2 Government
6| r-ac placed upon thic order of this Court., The order of thls

7| Court was related to the orders issued on the 25th, and t
s| everytiilng that the Government claims is in a situation in

9| which the only temporary restraining order they dlscuss 1s

10| the one that wa:s ottalnec on tenalf of tie Government.

faid 2ac < i i

1 CHIEF JUDGE TUTTLE: Let's as3ume for the sake of

12| discussion that the Government did not have the power to

13| act, as we call 1t, anmicus for this Court =--

14 MR, CLARK: Yes3, sir,

13 CHIEF JUDGE TUTTLE: -- In requesting temporary
16| restraining order, but that Meredithdld, and we thereafter
17| iscuel a temporary restraining order -;

is ' MR, CLARK: Yes, sir,

19 CHIEF JUDGE TUTTLE: =--which we stated to te in

o | responze, If we dld, to the Government's req.iest or the

21 | Attorney Gereral's request. Would this vitiate this Court'-

order If It wag asiked to issue one Ly Meredith as well as .y

the United States?

n

23

4 MR, CLARK: And did 1ssue both?

] CHIEF JUDGE TUTTLE: And did 1ssue two restraining
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orders,

MR. CIARK: Then my position with Your Honor would
be that the temporary restraining order requested by
Meredith, if it could te done under the Eleventh Amendment , ~~

CHIEF JUDGE TUTTLE: I understand,

MR, CLARK: =-- was a valid order, and that the
order issued at the request of Amicus on behalf of the
United States, so he claims, would be invalid, and I think
1t woulcd te a very materlal Jdistinction for us to settle at
this point wnlch temporary restraining order we‘are talking
about, teca.se the Statutes of the United States make a
great distinction in your rights.

JUDGE BELL: Were they issued the same day?

MR, CLARK: Yes, sir, |

JUDGE BELL: Both restraining orders?

MR. CLARK: Yes, sir, and I think that there is a

po3sibility that the original order of this Court could te

interpreted to relate to btoth of them,

JUDGE RIVES: As I understand this, the Govern-
ment ‘s application for an order requiring Governor Barmett
and Lleutenant Governor Johnson to show cause why they
should not be held in criminal contempt 1is predicated on
criminal contempt of this Court for wilfully disobeying the

temporary restraining order entered on September 25, 19G2,

in United States against State of Mississippl, et al. The
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1| Government has confined itself to the one temporary restrain-

2! ing order issued at the in3tance of the United States, as
3| I understand 1t, and this i3 a separate proceeding under

4| the Gompers Case, andﬁ i1t i3 confined to the cne x‘e:tf'aining

3| order, as I rcad the pleadings.

3 MR, CLARK: And here is my point, Judge Rives:-=-

f ? JUDGE BELL: The Government didn't raise thls

8| polnt; they are not trying to dodge this. _ 1
9 MR. CLAPK: Yes, sir. I want to know what the

104 Court's final order == this was the sequence, as I understand
| 1t: On Novermber 15th, this Court saild to tnie Government,
12{ Pile criminal contempt proceed.ings to determine whether

13| elther of thesge people ls gullty of criminal contempt_ of

A 14 | the orders of tnis Court.. The Court-didn't say anything —

13 | other than those wsrds, the orders of this Court, Now I
16 | readily admit that the application of the Government is

‘ 17 ] directed tolely to the order entered at their behest,

1 15 JUDGE BELL: The reason you use the plural is

19 | the other order involved is a civil contempt order, tecause
» |that has to do with Paragraph 4 of the notice though to

n shcw cause., You 3ee, there are some two orders lnvoived.
2 | Nobody nas made a point of this. Either we are talking

23 latout the amicus order of Septcmber .?Sth -

] MR, CLARK: The order that this Court entered on

B |the 4th day of January directs us to show cause whether we
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1] were in wilful disobedlence and defiance of the temporary
ozl restraining order of this Court entered on September 25,
3 1962, and that order 1s not specific as to whether you mean
-4 |.the order'entered. on behalf of Meredith or the order
*~ 3| entered on behalf of the United States, and my only point
3 ulth the Court 1is that I think we are entitled at a very
7| early stage in this matter, perhaps before we argue our
~#] Tdgnt to trial bty Jjury, to know procedurally Jjust which

9| order 1s goling to be involved., We wouldn't have the same

10/ objections to a basic, legal, valid court order entered on
11| behalf of Meredith as we would to an order entered on

12| behalf of the United States.

13 But, Your Honors, by the same token, if you are
14| claiming contempt or if the Government is claiming contempt
' 15| of the order entered on behall of the United States, then
%;g - 16| we are in a very poor position under 3691, except by the
:fi 17| distinctlons that we can show the Court, whereas, 1if it 1s
18 | the Meredith order, then it is an entirely different matter,
19 : JUDGE WISDOM: It 1s my recollection that in |
2 | United States vs, Ralnes, which is a voting case, the point

<

3 was made that you are making, and that the Supreme Court }
? % 22 | sald that the United States was suing in the capacity of
| ;f 33 | guardian of the public interest.

1 7] MR, CLARK: Yes.
‘Zﬁ% | » JUDGE WISDOM: That was a voting case and not a
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school case,

JUDGE BELL: A right under the statute?

JUDGE WISDOM: No, under the Civil Rights Statute
of 1357, not 1960,

MR, CLARK: Judge, my recollection is that the
Attormey General had congressional authority in the Raines
case, and I am not prepared to go further with that now,
except to say that I know of no statute that has ever ralsed
or has ever granted the Attorney General a right to sue in
Fourteenth Amendment cases, and we claim as our second point
of invalidity of the basic order,that the Government had
no rignt to come into the Meredith suit, It was not =- the
Court was not faced with a litigant who would not protect
the Court's order ty proceeding in civil contempt,

CHIEF JUDGE TUTTLE: The point I was making --
this 13 the point I was making a while ago, and I think it 1is
still a valid point: If Meredith asked for a restraining

order and 1f the Attormey General asked for a restraining
order, would the illegality of the Attorney General's act,
if 1t be illegal, void the restraining order this Court

issued, even though 1t purported to issue in response to the

the same time a request by a person who could clearly request
us to issue that restraining order? [Let's assume, in other
words, that the restraining order we are talking about is the
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one requested ty the Government, and let's assume that the -

1
5 »| Government had no power to request it, as you are now ‘
j 3] 3rgiing -- p
p MR. CLARK: Yes, cir, 3
s CHIEF JUDGE TUTTLE: =-- but the Court also before !

6| 1t N2z a request Ly Meredith to issue a restraining order,

y| Would the fact tnat it issued or selected the language that

s| W33 Suggested ty the Attoiney General to put in the restraln-
9| ing order make its restrainlng order a vold order under

10| those circumstances? ’ F

u MR, CLARK: Pertaps not, Judge, Lut I would want

12| Jou to consider, sir, that If that had teen Jone, it would

13| I:2ve Leen Meredith's orier,

14 CHIEF JUDGE TUTTLZ: Well, --
) MR, CLARK: Even t:ough 1t had teen cast In the

16| 1an.uage suggested to you ty the United Statez, 1t would
17| Da.e beer Meredith's order and would hLave put 2n entirely

13 | ¢ilferent complexlon on the matter,

19 CHIEF JUDGE TUTTLE: I get the point you are mak- 1

» | lng there, At that pcint, nothing would be done at the 4 :
n | behest of the United States Government. g'
2 MR. CLARK: 1In name of or vehalf of the United 1
» | States, in proceeding to prosecute by them, We don't think ?
2 | there was anyway,but certainly it would have been as clear as %
3

a8 bell in your suggestion. : 1
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CHIEP JUDGE TUTTLE: It then would still te in the
case,the question of whether thls proceeding for criminal
contempt 1s or 13 not bLrought bty or on vehalf of the United
States? |

MR, CLARK: I would say if Your Honor's point
there would prevall, that it would take the other completely
out. I don't think there would te any chance that the
Government could then contend that Meredith's order, which
‘only Meredith had a right to set, was tnelr order simply
because the Court had granted it on the same day that they
requested it, |

JUDGE JONES: Couldn't the Court grant an order
wWithout the motion of either Meredith or the Unlted States,
an order to carry out the --

MR, CLAFK: 1In civil contempt, Judge, i think that
tne matter 1is completely within the discretion of the Court,

JUDGE JONES: What about the restralning order?

CHIEF JUDGE TUTTLE: It ls the restraining order
he 1s talklng atvout,

MR. CLARK: Oh, that ls what I mean., Oh, pardon
me, The restraining order,

JUDGE JONES: Doesn't the Court have the power to
grant a restralning order to grevent the violation of its
own orders or decrees, even though it is not expressly

requested?
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MR. CLARK: This gets into another phase of the.
argument, S |
JUDGE JONE3: Well, Jou = o ; : h

MR. CLARK: There 1s a statute that clearly covers
any violation of an order of court or obstruction of an
order of court, and there i3 a question in oy mind as to
wnether the Court would be acting validly in presuming
before anything had been done that that statute of tue
Unite2 States would be viclated and thereby a criminal
act would be‘committed, and on that baslis, on its own
motlon, 1ssue an “injunction againsf something that iias not
7et happened that would te a crime, That 19 the dlfrlculty
I have in anoderlﬂg JO'P Eéﬁlonlng. I don't have any other
angwWer for it other than wnat I have just told you.

JUDGE BELL: ‘When the Governor of the State gets‘
on television and rakes a speech which is printed in the
newspapers all over‘tne United States that he 1s interposing
the power of the State of Misslssippi against the power of
the Court, that the orders of the Court will not be carried !
out in Mississippi, it seems to me that the Court would have
a right then to do something to get its orderlcarried out. It
1s not supposed to Just g€ive up and say, Well, we have been
interposed, we are out of business now. And if the Court
has got a right to 1ssue orders, temporary restraining
orders, against people interfering with their court order,
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© tnen thls whole argument you'are making falls of 1ts own

- welght, It 13 bound tc te included in the greater power

of the Court. It wouldn't make any difference who got the -
. order, the Government or whoever got it. It wouli be

. ancluded in the greater overall power of the Court to see

i

7that its orders are carried out,
" .7 JUDGE WI3DO}: Exactly the Fautus Case.

- MR, CLARK: I don't quéstion-at all tre power of
. tals Court under Section‘}éﬁl ~-= power unuer 16-1 to issue a
temporary restraining order, but, as I understand, you have
taken me mow a step further than<that and say, Can the
Court issue this type of an order under~16:1 in ald df_its
Jurisdiction, and this_was for your determination»a: to |
wrnether 1t was in aid of your Jurlsdiction or not, and, of
course, you know we raised rany points wlth regard ts the
fact tnat thls Court could nct rely on 1651 at that'Jgncture

of tre Meredith suit,

JUDGE BELL: Well, we ruled on that one time.

MR, CLARK: Yes, sir, in the Meredith Case,

JUDGE BELL: We also ruled on it in the ci.il
contempt proceedlng, didn't we?

MR, CLARK: Yes, sir.

JUDQE BELL: -- which was ancillary to the Meredith

MR, CLARK: You now ask me whether the Court could
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1 under 1551 or inherent powers or anclllary groceedings or

2| in some other way of its own initlative cn_oin an act g

: ;

3| tefore it had teen done. I would say that in -- E
4 JUDGE BELL: When 1t was lmminent, f
) MR, CLARK: 1In the imminence. Well, that is 4

6| certalnly a part of it all.
4 JUDGE BELL: Yec.
P MR, CLARK: And I don't think trat your quotation

9| from the speecn of tne Governor ls 100 percent acc.rate.

10 JUDGE BELL: I didr't mean to =-- I was glving it
11| generally,. |

12 MR, CLARK: You gave your reacticn or the

13| re2ctlion that it hail on you, ani I would say that the ques-
14| tion ol Imminence of it ought to go to the partie:. This
15| was & private litigation, an?d therein conds ry contentlon

16| with recard to that,

17 JUDGE BROWN: Now this thing =- you didn't rafse

18| trhis 1n the motion as such, tut this is -- there is a

19 | perfectly valid point you have to make, and tnat is to know

whicn of the two, or both, restraining orders cf Septemter
2.th you are charged with wilfully disobteying. ' ?
MR. CLARK: Yes, sir, and, Judge, I would disagrece

»
n

2

23 | with you. Wwe made tne point that no valid service of the
Y} .temporary restraining order 1issued on September 25th in
3

19,475 has ever been made on GdVernor Barnett and Lieutenant
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Govervor Jonhnson, and my point with you, the legal point
that supports that, 15 that document itself was a nullity,
the restraining order was a nullity, and, therefore, the
attempted service of it amounted to nothing.

Tne cecond point is tit in tlLis rew, original
proceciing <= and I w!ll try not to te as lengthy on the
other argument, cecause I know you want to mo.e along =- w2
51y trat t.e Co.rt hac no original jurlsiiction and Jhat
has happened here 153 that the Court i.as started an uriglinal
proceeding,

JUDGE BROWH: Where i1d the worc orisinal ccme
trom? I don't see It on anything except papers that have
-ecn lled on tenalf of the Respondents., The Clerk never
called [t =--

MR. CLAiK: It had to be orlginal.

JUDGE BROWN: It had to be num.ered, that s all.

MR, CLARK: It hai to be orlginal and separate
actlicn, How can a sepaurate actlion in this Court be anytalng
tut an original action? It has 4 Separate nunmter -- 20,24C
was never appealed to this Court fronm anywhere,

CHIEF JUDGE TUTTLE: You are speakling of the contem. -
proceeding itself a3 teling original?

MR, CLARK: Yes,

CHIEF JUDGE TUTTLE: You are saying w~e have no

power to start a criminal contempt proéeedlng?
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MR, CLARK: Yes.

JUDGE BROWN: That 1s independent of the Fifth
Amendment, the 3ixth Amendment, the Seventh Amendment,

Grand Jury indictments, and e/erything?

MR. CLARK: Yes, Your Honor.

JUDGE BROWN: That would apply to the Supreme Court
too?

MR. CLARK: No, sir, no, sir. If Yo.r Honors
please, wlth delerence to the Court, you are creatures of
Statute, you have limited J4risdiction, and, Just as Judge
Tuttle pointed ouf, in a General Motors cr General
Acceptance Corporation declision, this Court only can do what
the stat.tes of Congress give you the Jurisdiction and
authority to do,

CHIZF JUDGE TUTTLE: Plus those things tnat may
be inherent in every court,

MR, CLARK: Yes, Your Honor.

CHIEF JUDGE TUTTLE: -- which include possicly
the rigut to punisn ror contempt,

MR, CLARK: You have got your 1231 through (294
statutes that establish Jurisdiction in you of an appellate
nature, and certainly 15,1 estatlishes a type of Jjurisdictlo-r
in tnls court in aid of its principal Jurlsdiction, and then
there 13 the question that has been in the court system of

the United States since Seventeen --
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1 CHIEF JUDGE TUTTLE: -~ Elghty-One.
2 JUDGE BELL: =-- Eighty-Nine. %
3 CHIEF JUDGE TUTTLE: -- when the Hudson Case was i

4| declded, tut the Hudson C.se was the first case I know of
3| where the Supreme Court of the United States sald a court
6| has inherent power to punish for contempt, that it doesn't
7| have to have statutory Jjurisdiction. F'
LA JUDGE BROWN: While we say, and Gompers says, that |
9] eriminal contempt i3 created as a separate matter, ;Jn't

10} 1t perfectly evident {rom everythling you have rnad to say,

It | everytnlng Mr. Green had to say, everything Nr. Jaworsk!l had
12| to say so far that we do not divorce o.rselves entirely f(rom
13] the antecedent case, 13,475, and it 13 a part of this pro-
ceedling to the extent that elther one or totn of the parties
may lte part of it? The best lllustratlon_is tnat our
order to the Government of November 15th tore the former

title, and yet tne application of the United States

Government of December =-- whatever it was -- bore the old
number, The first paper that bears the new numter is the
Order to Show Cause as though it just came out of the blue,
and we all know that 1s not so.

MR, CLARK: dr course, we complained that the
action of tne Govérnment -

JUDGE BROWN: Just put all the papers in. That 1s

Gt o buk g

the thing to do, I think.
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1 MR, CLARK: You directed the Government, as I
2| understand it, to Institute proceedings, and they came along

s3] ani instltuted them in 19,475.. I make the point that it had

4| to be, under Gompers had to be a new and independent proceed-
s| ing. It had tn be exactly what any other criminal trial

6| ever 15 in the courts of the United States. It 1s a proceed-
7| ing in which the United States says to a person that it

s| thinks i3 gullty of a crime, You have done something wrong

9| ancd we are golng to try you for that wrong.

10 JUDGE RIVES: You say there {s no statutory

11} aithority In the Court of Appeals tc have such a new and

12| independent proceeding?

13 MR. CLARK: Yes, sir, |

14 JUDGE RIVE3: Now why aoesn't Section <01 of

1s]| Title 12, when 1t says "a court of the United 3tates shall
16| have power to punish by flne or imprisonment, at its

17| discretion, contempt,” why lsn't that statutory autnority?

18 MR, CLARK: I woull estimate it would take me
19| flve minutes to answer the question. May I pretermit it |

until the argument on jury trial comes? I tnlnk it ls very

important that Your Honors concider the statutory history ’

of where 401 came {rom and what 4C1 means and what thev
Constitution means on top of 1t all, but I just want to te *

sure that the Court understands that insofar as the pfoceed-

2 ¥ & N8 N W

ings in criminal contempt 121 20,240 are concerned and the
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