No.
In the Supreme Court of the United States

UNITED STATES OF AMERICA, PETITIONER

.

JONATHAN THOMAS SKRMETTI, ET AL.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

APPENDIX TO THE
PETITION FOR A WRIT OF CERTIORARI

ELIZABETH B. PRELOGAR
Solicitor General
Counsel of Record
KRISTEN CLARKE
Assistant Attorney General
BRIAN H. FLETCHER
Deputy Solicitor General
YAIRA DUBIN
Assistant to the Solicitor
General
BONNIE I. ROBIN-VERGEER
BARBARA A. SCHWABAUER
JONATHAN L. BACKER
Attorneys

Department of Justice
Washington, D.C. 20530-0001
SupremeCtBriefs@usdoj.gov
(202) 514-2217




Appendix A
Appendix B
Appendix C
Appendix D
Appendix E

Appendix F
Appendix G
Appendix H
Appendix I

Appendix J
Appendix K
Appendix L

APPENDIX

TABLE OF CONTENTS

Page
Court of appeals opinion
(Sept. 28, 2023)...cccevverererrenrenrerrereereneene la
Court of appeals opinion
(July 8, 2023) ...ceevveerreerreirrereerenienenens 102a
District court order
(June 30, 2023) ....cccerererererrrrrrrereeerennns 125a
District court memorandum opinion
(June 28, 2023) ....cueverererrrrrrererererererenens 130a
District court order
(June 28, 2023) ......covveerrrenrenveereereenns 219a
Declaration of L.W. ....cccooevvevrrereennee. 222a
Declaration of John Doe.............ccuuuu.e.... 229a
Declaration of Ryan Roe......................... 233a
Declaration of Rebecca Roe ................... 239a
Declaration of Deanna Adkins, M.D......247a
Declaration of Aron Janssen, M.D......... 273a
Constitutional and statutory provisions:
U.S. Const. Amend. XIV, Sec. 1........ 296a
Tenn. Code Ann.:
§ 68-33-101 ..ceeeerererereeeeeeeeeeene 296a
§ 68-33-102.....eeeerererereeeeeee e 300a
§ 68-33-103.....covererrerrenrerreeereerereenen 301a
§ 68-33-104 .....ooererrerrererrereeerereenenn 304a
§ 68-33-105.....crerererrenrenrereneerereenenn 304a
§ 68-33-106 .....cocererrerrenrerrerrereerereenens 306a
§ 68-33-107 ..ocueereereererereeereeeeereenens 307a
§ 68-33-108.....cceereererererereeeeeeeeens 307a

§ 68-33-109....covuviriiiriiiiriireiines 307a



APPENDIX A

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

No. 23-5600

L. W., BY AND THROUGH HER PARENTS AND NEXT
FRIENDS, SAMANTHA WILLIAMS AND BRIAN WILLIAMS;
SAMANTHA WILLIAMS; BRIAN WILLIAMS; JOHN DOE, BY

AND THROUGH HIS PARENTS AND NEXT FRIENDS, JANE
DOE AND JAMES DOE; JANE DOE; JAMES DOE; RYAN
ROE, BY AND THROUGH HIS PARENT AND NEXT FRIEND,
REBECCA ROE; REBECCA ROE; SUSAN N. LACY, ON
BEHALF OF HERSELF AND HER PATIENTS,
PLAINTIFFS-APPELLEES

.

JONATHAN THOMAS SKRMETTI, IN HIS OFFICIAL
CAPACITY AS THE TENNESSEE ATTORNEY GENERAL
AND REPORTER, ET AL., DEFENDANTS-APPELLANTS

UNITED STATES OF AMERICA, INTERVENOR-APPELLEE

No. 23-5609
JANE DOE 1, ET AL., PLAINTIFFS-APPELLEES
v.

WILLIAM C. THORNBURY, JR., M.D., IN HIS OFFICIAL
CAPACITY AS THE PRESIDENT OF THE KENTUCKY
BOARD OF MEDICAL LICENSURE, ET AL., DEFENDANTS

COMMONWEALTH OF KENTUCKY EX REL.
DANIEL CAMERON, ATTORNEY GENERAL OF THE
COMMONWEALTH OF KENTUCKY,
INTERVENOR-APPELLANT

(1a)



2a

Argued: Sept. 1, 2023
Decided and Filed: Sept. 28, 2023

No. 23-5600 On Appeal from the United States
District Court for the Middle District of Tennessee
at Nashville
No. 3:23-¢v-00376—Eli J. Richardson,
Distriet Judge

No. 23-5609 On Appeal from the United
States District Court for the Western Distriect of
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No. 3:23-cv-00230—David J. Hale, District Judge

OPINION

Before: SUTTON, Chief Judge; WHITE and THAPAR,
Circuit Judges.

SUTTON, Chief Judge. Atissue in these two cases is
whether the United States Constitution prohibits Ken-
tucky and Tennessee from limiting certain sex-transition
treatments for minors experiencing gender dysphoria.

I.
A.

Before gender dysphoria had a name, the medical
profession offered a variety of treatments for individu-
als suffering from a lack of alignment between their bi-
ological sex and perceived gender. In the 1960s and
1970s, cross-sex hormones and sex-reassignment sur-
geries emerged as “the option of choice” to treat the con-
dition. Walter O. Bockting & Eli Coleman, A Compre-
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hensive Approach to the Treatment of Gender Dyspho-
ria, 5 J. Psych. & Hum. Sexuality 131, 132 (1992). A
1979 study, however, concluded that these treatments
did not alleviate the mental distress caused by the con-
dition, prompting care centers to pull back on these
forms of care. See Jeremi M. Carswell et al., The Evo-
lution of Adolescent Gender-Affirming Care: Amn His-
torical Perspective, 95 Hormone Rsch. Paediatrics 649,
652 (2022). Given the “irreversibility of hormonal and
surgical sex reassignment,” many providers instead pri-
oritized more holistic approaches that explored a range
of options—including therapy and living as the desired
gender—before considering physical interventions.
Bockting & Coleman, supra, at 136; id. at 134, 143.

In 1979, the Harry Benjamin Society, now called the
World Professional Association for Transgender Health,
published the first standards of care for treating gender
dysphoria. Standards of Care: The Hormonal and
Surgical Sex Reassignment of Gender Dysphoric Per-
sons (1st ed. 1979). In line with the prevailing caution
practiced by healthcare providers, the standards per-
mitted hormonal and surgical interventions only for
adults and only after the patients received other types
of care. Id. §§ 4.3.4,4.14.4,4.15.1. Because hormone
treatments have “some irreversible effects,” they were
not permitted until an individual received therapy and
lived as the desired gender for three months. Id.
§§ 4.4.2, 5.1.1, 5.1.2, 5.1.3. Invasive surgery required
more. Non-genital surgeries required three months of
therapy and at least six months of living as the desired
gender, while genital surgeries required therapy and a
full year of living comfortably as the desired gender.
Id. §§ 5.1.2,5.1.3,5.2.2,5.2.3, 5.3.4.
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In 1980, the American Psychiatric Association first
classified gender dysphoria as a medical condition, ini-
tially calling it “gender identity disorder” and describ-
ing it as a “persistent sense of discomfort” with one’s bi-
ological sex. Ky. R.47-11 at 10; DSM-III 261 (3d ed.
1980). The diagnostic criteria for adults and minors
were similar but not identical. [Id. at 261-66. Without
specifying appropriate treatments for either condition,
the Association cautioned that the “long-term” effects of
surgery remain “unknown.” Id. at 262.

Over the next two decades or so, various medical or-
ganizations, most prolifically the World Professional As-
sociation for Transgender Health, offered new stand-
ards of care. Throughout this period, the Association
expressed caution about using medical interventions
that would alter the secondary characteristics of an in-
dividual’s biological sex. The standards also recog-
nized various non-physical treatments for gender dys-
phoria, including support groups, participation in recre-
ational activities of the desired sex, cross-dressing,
dressing unisexually, hair removal or application, vocal
therapy, changes in grooming, breast binding, and pros-
theses. See Standards of Care for Gender Identity
Disorders 21, 23, 26, 30, 35 (bth ed. 1998). During these
twenty years, the Association’s standards of care contin-
ued to support hormonal and surgical treatments only
for adults and not for minors. See, e.g., Standards of
Care: The Hormonal and Surgical Sex Reassignment
of Gender Dysphoric Persons § 4.14.4 (4th ed. 1990).
Such treatments, the guidelines explained, are “exten-
sive in [their] effects,” “invasive to the integrity of the
human body,” and “are not, or are not readily, reversi-
ble.” Id. § 4.1.1.
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What the medical profession has come to call gender-
affirming care was not available for minors until just be-
fore the millennium. In the late 1990s, healthcare
workers in the Netherlands began using puberty blockers
—designed to slow the development of male and female
physical features—to treat gender dysphoria in minors.
Carswell et al., supra, at 6562-53. The “Dutch Protocol”
permitted puberty blockers for minors during the early
stages of puberty, allowed hormone therapy at 16, and
allowed genital surgery at 18. Id. at 652-53.

In 1998, the World Professional Association for
Transgender Health revised its standards to endorse
the Dutch Protocol. See Standards of Care for Gender
Identity Disorders 19 (5th ed. 1998). The standards
permitted puberty blockers, considered “reversible,” at
the onset of puberty when taken in conjunction with psy-
chotherapy. Standards of Care for Gender Identity
Disorders 10 (6th ed. 2001). They permitted cross-sex
hormones, a “partially reversible” treatment, for those
16 or older but only after six months of therapy. Id.
And they permitted “irreversible” surgical interven-
tions only after the individual had lived for at least two
years as the desired gender and only after they turned
18. Id. at 11.

In 2012, the World Professional Association for
Transgender Health relaxed these guidelines further.
The new standards permitted cross-sex hormones for
adults and minors, including minors under the age of 16.
See Standards of Care for the Health of Transsexual,
Transgender, and Gender Nonconforming People 19-20
(Tth ed. 2012); Wylie C. Hembree et al., Endocrine So-
ciety Clinical Practice Guideline, 102 J. Clinical Endo-
crinology & Metabolism 3869, 3883 (2017). Around this
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time, some American doctors began using these treat-
ments for children. Ky. R.17-3 at 15.

Today, these guidelines permit the use of puberty
blockers or cross-sex hormones from the early stages of
pubertal development. See Standards of Care for the
Health of Transgender and Gender Diverse People, Ver-
ston 8, 23 Int’l J. of Transgender Health S1, S64-65
(2022) (“2022 WPATH Guidelines”); Endocrine Society
Clinical Practice Guideline, supra, at 3880, 3883.
Therapy or time spent living as the desired gender is no
longer required before or along with such treatments.
2022 WPATH Guidelines, supra, at S48. Many surgi-
cal treatments initially restricted to adults have become
available to minors in the past six years, often without
any prerequisites for therapy or cross-sex hormone
treatments. See Endocrine Society Clinical Practice
Guideline, supra, at 3894; 2022 WPATH Guidelines, su-
pra, at § 6.12, S66. On the whole, the standards of care
for minors “have become less restrictive over the course
of time so that fewer procedures require mental health
evaluation, fewer recommendation letters are required,
and more types of professionals are viewed as capable of
providing such evaluations.” Tonia Poteat et al., His-
tory and Prevalence of Gender Dysphoria, in Trans-
gender Medicine 1, 14-15 (eds. Leonid Poretsky & Wylie
C. Hembree, 2019).

In the last few years, the number of doctors prescrib-
ing sex-transition treatments and the number of chil-
dren seeking them have grown. See 2022 WPATH
Guidelines, supra, at S43. The number of private clin-
ics that specialize in hormonal and surgical treatments,
for example, has “grown from just a few a decade ago to
more than 100 today.” Ky. R.47-3 at 1. The percent-
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age of youth identifying as transgender has doubled
from 0.7% of the population to 1.4% in the past few
years, while the percentage of adults (0.5% of the popu-
lation) has remained constant. Carswell et al., supra,
at 6563. By one account, 2021 saw three times more di-
agnoses of gender dysphoria among minors than 2017
did.

B.

In addition to sharing a border, Kentucky and Ten-
nessee share an interest in regulating the medical treat-
ments offered to children suffering from gender dyspho-
ria. Tennessee was the first of the two States to regu-
late the treatments.

Tennessee. On March 2, 2023, Tennessee enacted
the Prohibition on Medical Procedures Performed on
Minors Related to Sexual Identity. Tenn. Code Ann.
§ 68-33-101. Seeking to “protect[] minors from physi-
cal and emotional harm,” id. § 68-33-101(m), the legisla-
ture identified several concerns about recent treatments
the medical profession offers to children with gender
dysphoria. The legislature appreciated that gender
dysphoria is a medical condition involving “distress from
a discordance between” a person’s perceived gender and
biological sex. Id. § 68-33-101(c). But it was con-
cerned that some treatments for this condition “can lead
to the minor becoming irreversibly sterile, having in-
creased risk of disease and illness, or suffering adverse
and sometimes fatal psychological consequences.” Id.
§ 68-33-101(b). It was concerned that the long-term
harms of these treatments, some potentially irreversi-
ble, remain unknown and outweigh any near-term ben-
efits because the treatments are “experimental in na-
ture and not supported by high-quality, long-term med-
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ical studies.” Id. And it noted that other helpful, less
risky, and non-irreversible treatments remain available.
See 1d. § 68-33-101(c).

These findings convinced the legislature to ban cer-
tain medical treatments for minors with gender dyspho-
ria. A healthcare provider may not “administer or of-
fer to administer” “a medical procedure” to a minor “for
the purpose of” either “[e]nabling a minor to identify
with, or live as, a purported identity inconsistent with
the minor’s sex” or “[t]reating purported discomfort or
distress from a discordance between the minor’s sex and
asserted identity.” Id. § 68-33-103(a)(1). Prohibited
medical procedures include “[s]urgically removing,
modifying, altering, or entering into tissues, cavities, or
organs” and “[p]rescribing, administering, or dispens-
ing any puberty blocker or hormone.” Id. § 68-33-
102(5). The Act does not restrict these procedures for
Tennesseans 18 and over. Id. § 68-33-102(6).

The Act contains two relevant exceptions. It per-
mits the use of puberty blockers and hormones to treat
congenital conditions, precocious puberty, disease, or
physical injury. Id. § 68-33-103(b)(1)(A). Andithasa
continuing care exception until March 31, 2024, which
permits healthcare providers to continue administering
a long-term treatment, say hormone therapy, that began
before the Act’s effective date, July 1, 2023. Id.
§ 68-33-103(b)(1)(B).

The Act authorizes the Tennessee Attorney General
to enforce these prohibitions. Id. § 68-33-106(b). It
permits the relevant state regulatory authorities to im-
pose “professional discipline” on healtheare providers
that violate the Act. Tenn. R.1 1 56; see Tenn. Code
Ann. § 68-33-107. It creates a private right of action,
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enabling an injured minor or nonconsenting parent to
sue a healtheare provider for violating the law. Tenn.
Code Ann. § 68-33-105(a)(1)-(2). And it extends the
statute of limitations for filing such lawsuits to 30 years
after the minor reaches 18. Id. § 68-33-105(e).

Three transgender minors, their parents, and a doc-
tor sued several Tennessee officials, claiming the Act vi-
olated the United States Constitution’s guarantees of
due process and equal protection. L.W.is 15 years old,
was born a biological male, and for several years has
identified as a girl. A therapist diagnosed L.W. with
gender dysphoria in December 2020, and a specialist
prescribed puberty blockers in August 2021 and estro-
gen hormone therapy in September 2022. John Doe is
12 years old, was born a biological female, and has iden-
tified as a boy for many years. A therapist diagnosed
Doe with gender dysphoria in 2020, and, after enduring
considerable anxiety about going through puberty, Doe
received puberty blockers in February 2021. Ryan
Roe is 15, was born a biological female, identifies as a
boy, and has suffered serious anxiety about going
through puberty as a female. A specialist began pre-
scribing testosterone for Roe at 14. All three adoles-
cents say that this care has provided considerable com-
fort to them.

The plaintiffs challenged the Act’s bans on puberty
blockers, hormone therapy, and sex-transition surgery
for children. They moved for a preliminary injunction
to prevent those features of the Act from going into ef-
fect on July 1, 2023.

On June 28, the district court granted the motion in
part. It concluded that the challengers lacked stand-
ing to contest the ban on surgeries but could challenge
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the ban on hormones and puberty blockers. As to due
process, the court found that the Act infringes on the
parents’ “fundamental right to direct the medical care
of their children.” Tenn. R.167 at 14. As to equal pro-
tection, the court reasoned (1) that the Act improperly
discriminates on the basis of sex and that transgender
persons constitute a quasi-suspect class and (2) that the
State could not satisfy the heightened scrutiny that
comes with such regulations. The district court con-
cluded that the Act was facially unconstitutional (with
the exception of the surgery and private enforcement
provisions), and it issued a statewide injunction against
its enforcement. Tennessee appealed. This court
stayed the injunction pending appeal. L.W. ex rel. Wil-
liams v. Skrmettt, 73 F.4th 408 (6th Cir. 2023).

Kentucky. On March 29, 2023, the Kentucky Gen-
eral Assembly overrode Governor Andy Beshear’s veto
to pass “An Act Relating to Children.” See 2023 Ky.
Acts 775 (codified at Ky. Rev. Stat. Ann. § 311.372).
The law followed extended public debate before legisla-
tive committees on the potential risks of sex-transition
treatments. See Hearing on H.B. 470 Before the Ken-
tucky House Judiciary Committee (Mar. 2, 2023),
https://tinyurl.com/vvsfuw25; Hearing on H.B. 4,70 Be-
fore the Kentucky Senate Families & Children Commit-
tee (Mar. 14, 2023), https:/tinyurl.com/352xh2f9.
Stemming from many of the same concerns undergird-
ing the Tennessee law, the Kentucky law shares many
features with it.

Under the Kentucky Act, a medical provider may not
offer certain types of care “for the purpose of attempt-
ing to alter the appearance of, or to validate a minor’s
perception of, the minor’s sex, if that appearance or per-
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ception is inconsistent with the minor’s sex.” Ky. Rev.
Stat. Ann. § 311.372(2). The provider may not use
drugs “to delay or stop normal puberty” or to increase
a patient’s hormone levels above what would be ex-
pected for a person of the patient’s age and sex. Id.
§ 311.372(2)(a)-(b). The provider also may not perform
“sterilizing” surgeries on children. Id. § 311.372(2)(c)-
(e). The law does not restrict these treatment options
for individuals over 17. Id. § 311.372(1)(a).

The Act contains two exceptions. It allows these
treatments for minors with certain sexual developmen-
tal disorders and for minors who seek care for injuries
caused by procedures that the Act prohibits. Id.
§ 311.372(3)(a)-(c). And it allows a minor to continue
an existing course of treatment for a period “during
which the minor’s use of the drug or hormone is system-
atically reduced.” Id. § 311.372(6).

The Act provides two methods of enforcement. A
regulatory agency “shall revoke” the license or certifi-
cation of a provider who violates the Aect. Id.
§ 311.372(4). And the Act extends the statute of
limitations—to three years after the person “reasonably
should have discovered” an injury or until the person
reaches the age of 30, whichever is later—to file lawsuits
for damages caused by violations of the Act. Id.
§ 311.372(5).

Seven transgender minors and their parents sued
various Kentucky officials, claiming that the Act vio-
lated their federal constitutional rights to due process
and equal protection. Much like the Tennessee chil-
dren, the Kentucky children have experienced gender
dysphoria and have found (or anticipate finding) pu-
berty blockers and hormones to be helpful treatments
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for it. All of these plaintiffs fear the return of their
gender dysphoria, depression, and other illnesses if they
cannot access these treatments. They challenged the
Act’s ban on puberty blockers and hormone therapy, but
they did not challenge its regulation of surgical proce-
dures. They sought a preliminary injunction to pre-
vent those features of the Act from going into effect on
June 29, 2023.

On June 28, the district court granted a preliminary
injunction. As to the due process claim, the court held
that the Act infringed on the fundamental right of par-
ents to obtain medical treatment for their children. As
to the equal protection claim, it concluded that the Act
discriminates based on sex and that the State could not
meet the rigorous serutiny that comes with such regula-
tions. The court concluded that the Act’s ban on drug
and hormone therapy was facially unconstitutional and
issued a statewide injunction.

Kentucky appealed and moved for a stay of the in-
junction. The district court granted the stay, and we
declined to lift it, Doe 1 v. Thornbury, 75 F.4th 655, 656-
57 (6th Cir. 2023) (per curiam). We consolidated the
appeals, expedited them, and agreed to resolve them by
the end of September 2023.

II.

A preliminary injunction is “an extraordinary rem-
edy.” Winter v. Nat. Res. Def. Council, Inc., 555 U.S.
7,22 (2008). Courts may grant one only if the plaintiffs
present “a clear showing” that they are likely to prevail
on the merits, that they face irreparable harm without
an injunction, that the balance of equities favors them,
and that the public interest supports an injunction. Id.
As is often the case in a constitutional challenge, the
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likelihood-of-success inquiry is the first among equals.
Roberts v. Neace, 958 F.3d 409, 416 (6th Cir. 2020) (per
curiam). In this instance, it is largely dispositive.
While we assess the trial court’s “ultimate decision”
whether to grant a preliminary injunction for “abuse of
discretion,” we assess its legal determinations with
“fresh eyes.” Arizona v. Biden, 40 F.4th 375, 381 (6th
Cir. 2022).

III.

The claimants face several initial headwinds in ob-
taining relief. Flirst, they do not argue that the original
fixed meaning of the due process or equal protection
guarantees covers these claims. That prompts the
question whether the people of this country ever agreed
to remove debates of this sort—over the use of innova-
tive, and potentially irreversible, medical treatments for
children—from the conventional place for dealing with
new norms, new drugs, and new public health concerns:
the democratic process. Life-tenured federal judges
should be wary of removing a vexing and novel topic of
medical debate from the ebbs and flows of democracy by
construing a largely unamendable Constitution to oc-
cupy the field.

Second, while the challengers do invoke constitu-
tional precedents of the Supreme Court and our Court
in bringing this lawsuit, not one of them resolves these
claims. In each instance, they seek to extend the con-
stitutional guarantees to new territory. There is noth-
ing wrong with that, to be certain. But this reality does
suggest that the key premise of a preliminary injunction
—a showing of a likelihood of success on the merits—is
missing. Constitutionalizing new areas of American
life is not something federal courts should do lightly,
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particularly when “the States are currently engaged in
serious, thoughtful” debates about the issue. Wash-
ngton v. Glucksberg, 521 U.S. 702, 719 (1997).

Third, the States are indeed engaged in thoughtful
debates over this issue, as the recent proliferation of
legislative activity across the country shows. By our
count, nineteen States have laws similar to those in Ten-
nessee and Kentucky, all of recent vintage. See Ala.
Code § 26-26-4; Ark. Code Ann. § 20-9-1502(a); Fla. Ad-
min. Code Ann. R.64B8-9.019; Ga. Code Ann. § 31-7-3.5;
Idaho Code § 18-1506C; Ind. Code § 25-1-22-13; Iowa
Code § 147.164; La. Stat. Ann. § 40:1098 (effective Jan.
1, 2024); Miss. Code Ann. § 41-141-1-9; Mo. Rev. Stat.
Ann. § 191.1720; S.B. 99, 68th Leg., 2023 Sess. (Mont.
2023); Neb. Rev. Stat. § 72-7301-07; H.B. 808, 2023 Sess.
(N.C. 2023); N.D. Cent. Code. § 12.1-36.1-02; Okla. Stat.
tit. 63, § 2607.1; H.B. 1080, 98th Leg. Sess. (S.D. 2023);
S.B. 14, 88th Leg. Sess. (Tex. 2023); Utah Code Ann.
§ 58-68-502(1)(g); W. Va. Code § 30-3-20 (effective Jan.
1, 2024). At least fourteen other States, meanwhile,
provide various protections for those seeking treat-
ments for gender dysphoria, all too of recent vintage.
See Ariz. Exec. Order No. 2023-12; Cal. Penal Code
§ 819; Colo. Rev. Stat. § 12-30-121(1)(d); Conn. Gen.
Stat. §§ 52-571n, 54-155b; 735 I1l. Comp. Stat. 40/28-10;
Mass. Gen. Laws ch. 12, § 11 et seq.; Md. Exec. Order
No. 01.01.2023.08; Minn. Stat. § 260.925; N.J. Exec. Or-
der No. 326; N.M. Stat. Ann. § 24-34-4; N.Y. Educ.
§ 65631-b(2); H.B. 2002, 82nd Leg., 2023 Reg. Sess. (Or.
2023); Vt. Stat. Ann. tit. 15, § 150; Wash. Rev. Code
§ 7.002.002.

Most of this legislative activity occurred within the
last two years. Failure to allow these laws to go into
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effect would start to grind these all-over-the-map gears
to a halt. Given the high stakes of these nascent policy
deliberations—the long-term health of children facing
gender dysphoria—sound government usually benefits
from more rather than less debate, more rather than
less input, more rather than less consideration of fair-
minded policy approaches. To permit legislatures on
one side of the debate to have their say while silencing
legislatures on the other side of the debate under the
Constitution does not further these goals. That is all
the more critical in view of two realities looming over
both cases—the concept of gender dysphoria as a medi-
cal condition is relatively new and the use of drug treat-
ments that change or modify a child’s sex characteristics
is even more recent. Prohibiting citizens and legisla-
tures from offering their perspectives on high-stakes
medical policies, in which compassion for the child points
in both directions, is not something life-tenured federal
judges should do without a clear warrant in the Consti-
tution.

IV.

As doctors, legislators, and citizens work through the
risks and benefits of various treatments for children
with gender dysphoria, lawyers and litigants debate the
right standard for reviewing such constitutional chal-
lenges. Sometimes the Constitution is neutral about
an issue, say whether a state should embrace policies
that lean conservative or progressive, regulatory or de-
regulatory, fiscally tight or lax, republican or demo-
cratic. Other times the Constitution is not neutral
about an issue, say over free speech, voting, and race
discrimination. When the Constitution is neutral about
an issue, legislatures have considerable discretion to
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regulate the matter. In that setting, the key premise
of a democracy prevails—that the people’s electoral rep-
resentatives will identify the strengths and weaknesses
of any policy and presumptively be allowed to enact it,
the antidote for mistakes being the passage of time and
the good sense and self-interest of election-tenured pub-
lic officials to fix them. When the Constitution is not
neutral about the issue, skeptical judicial review applies
to the law from the start.

The threshold question is whether the Constitution is
neutral about legislative regulations of new and poten-
tially irreversible medical treatments for minors. The
plaintiffs claim that it is not neutral on this issue under
the due process and equal protection guarantees. We
consider each theory in turn.

A.

Due process. “No State,” the Fourteenth Amend-
ment says, shall “deprive any person of life, liberty, or
property, without due process of law.” U.S. Const.
amend. XIV, § 1. The claimants, as noted, do not claim
that the original, procedure-based meaning of the guar-
antee covers these claims. But that does not end the
inquiry. The provision over time has come to secure
more than just procedural rights. It also requires
heightened scrutiny for substantive protections “against
government interference with certain fundamental
rights and liberty interests.” Glucksberg, 521 U.S. at
720. Courts identify such rights by looking for norms
that are “deeply rooted in this Nation’s history and tra-
dition.” Id. at 721 (quotation omitted). Before start-
ing down this road, it is well to remember that the most
deeply rooted tradition in this country is that we look to
democracy to answer pioneering public-policy ques-
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tions, meaning that federal courts must resist the temp-
tation to invoke an unenumerated guarantee to “substi-
tute” their views for those of legislatures. Dobbs v.
Jackson Women’s Health Org., 142 S. Ct. 2228, 2277
(2022) (quotation omitted). Aptly mindful of the reality
that substantive due process is “a treacherous field,”
Moore v. City of E. Cleveland, 431 U.S. 494, 502 (1977),
and appreciative of the risk that comes with it—loss of
democratic control over public policies that the people
never delegated to the judiciary—the federal courts
have become ever more “reluctant to expand the concept
of substantive due process” to new areas, Collins v. City
of Harker Heights, 503 U.S. 115, 125 (1992).

No such expansion is warranted here. This country
does not have a “deeply rooted” tradition of preventing
governments from regulating the medical profession in
general or certain treatments in particular, whether for
adults or their children. Quite to the contrary in fact.
State and federal governments have long played a criti-
cal role in regulating health and welfare, which explains
why their efforts receive “a strong presumption of valid-
ity.” Heller v. Doe, 509 U.S. 312, 319 (1993); see Kott-
myer v. Maas, 436 F.3d 684, 690 (6th Cir. 2006). State
governments have an abiding interest “in protecting the
integrity and ethics of the medical profession,” Glucks-
berg, 521 U.S. at 731, and “preserving and promoting the
welfare of the child,” Schall v. Martin, 467 U.S. 253, 265
(1984) (quotation omitted). These interests give States
broad power, even broad power to “limit[] parental free-
dom,” Prince v. Massachusetts, 321 U.S. 158, 167 (1944);
see Parham v. J.R., 442 U.S. 584, 605-06 (1979), when it
comes to medical treatment, ¢f. Watson v. Maryland,
218 U.S. 173, 176 (1910).
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This opening presumption of legislative authority to
regulate healthcare gains strength in areas of “medical
and scientific uncertainty.” Gonzales v. Carhart, 550
U.S. 124, 163 (2007); see also Marshall v. United States,
414 U.S. 417, 427 (1974); cf. Collins v. Texas, 223 U.S.
288, 297-98 (1912). In that setting, courts face two
risks of error, not just one—first, that they will assume
authority over an area of policy that is not theirs to reg-
ulate and, second, that they will impose a constitutional
straightjacket on legislative choices before anyone
knows how that “medical and scientific uncertainty” will
play out.

Confirming all of this is the reality that we have de-
veloped substantial regulatory bodies designed to ap-
prove and regulate new drugs and medical treatments.
At the federal level, the Food and Drug Administration
determines when new drugs are safe for public use.
Neither doctors, adults, nor their children have a consti-
tutional right to use a drug that the FDA deems unsafe
or ineffective. See Abigail All. for Better Access to De-
velopmental Drugs v. von Eschenbach, 495 F.3d 695,
703, 706 (D.C. Cir. 2007) (en banc). That is true even if
the FDA bars access to an experimental drug that a doc-
tor believes might save a terminally ill patient’s life.
Id. at 701, 711, see also id. at 710 & n.18 (collecting sim-
ilar cases). Nor is it unusual for the FDA to permit
drugs to be used for some purposes but not others, or to
allow some drugs to be used by adults but not by chil-
dren. See, e.g., 21 C.F.R. § 201.23(a) (requiring sepa-
rate pediatric studies for certain drugs already in off-
label use); id. § 201.57(¢)(9)(iv)-(v) (providing labeling
requirements for approved FDA pediatric and geriatric
uses); cf. In re Celexa & Lexapro Mktg. & Sales Pracs.
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Litig., 915 F.3d 1, 8-9 (1st Cir. 2019) (describing how the
FDA has limited approval for antidepressants by age).

At the local level, we have more of the same. There
is a long tradition of permitting state governments to
regulate medical treatments for adults and children.
So long as a federal statute does not stand in the way
and so long as an enumerated constitutional guarantee
does not apply, the States may regulate or ban medical
technologies they deem unsafe. See Wyeth v. Levine,
555 U.S. 555, 574-75, 581 (2009) (vaccine labels); Vacco
v. Quall, 521 U.S. 793, 808-09 (1997) (assisted suicide);
Medtronic, Inc. v. Lohr, 518 U.S. 470, 485-86 (1996) (pace-
maker design); Cruzan v. Dir., Mo. Dep’t of Health, 497
U.S. 261, 281-82 (1990) (withdrawal of life support).

Washington v. Glucksberg puts a face on these points.
521 U.S.702. Harold Glucksberg claimed that Washing-
ton State’s ban on physician-assisted suicide violated his
patients’ due process rights. Id. at 707-08. The Court
disagreed. It allowed the State to prohibit individuals
from receiving the drugs they wanted and their physi-
cians wished to provide, all despite the “personal and
profound” liberty interests at stake and all despite the
reality that the drugs at issue often could be used for
other purposes. Id. at 725-26. The Court reasoned
that there was no “deeply rooted” tradition of permit-
ting individuals or their doctors to override contrary
state medical laws. Id. at 727. The right to refuse
medical treatment in some settings, it reasoned, cannot
be “transmuted” into a right to obtain treatment, even
if both involved “personal and profound” decisions. Id.
at 725-26. Nor did the observation that some rights un-
der the Due Process Clause arose from concern over
“personal autonomy” lead to the conclusion that “any
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and all important, intimate, and personal decisions are
so protected.” [Id. at727. Even as Glucksberg lost his
challenge to the Washington law, the Court’s decision
did not curtail the nationwide “earnest and profound
debate about the morality, legality, and practicality of
physician-assisted suicide.” Id. at 735. Rather, its
decision “permit[ted] this debate to continue, as it
should in a democratic society.” Id.

Abigail Alliance hews to this path. The claimant
was a public interest group that maintained that termi-
nally ill patients had a constitutional right to use exper-
imental drugs that the FDA had not yet deemed safe
and effective. 495 F.3d at 697. As these “terminally
ill patients and their supporters” saw it, the Constitu-
tion gave them the right to use experimental drugs in
the face of a grim health prognosis. [Id. at 697-701.
How, they claimed, could the FDA override the liberty
of a patient and doctor to make the cost-benefit analysis
of using a drug for themselves given the stark odds of
survival the patient already faced? Id. at 700-01. In
a thoughtful en banec decision, the D.C. Circuit rejected
the claim. The decision invoked our country’s long his-
tory of regulating drugs and medical treatments, con-
cluding that substantive due process has no role to play.
“Our Nation’s history and traditions,” the decision ex-
plained, “have consistently demonstrated that the dem-
ocratic branches are better suited to decide the proper
balance between the uncertain risks and benefits of
medical technology, and are entitled to deference in do-
ing so0.” Id. at 713; see 1d. at 710-11 & n.18 (collecting
similar cases); see also Dent v. West Virginia, 129 U.S.
114, 121-24 (1889) (explaining how regulation of medical
and other professions was a power of the States “from
time immemorial”); Assm of Am. Physicians & Sur-
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geons v. FDA, 13 F.4th 531, 534-35 (6th Cir. 2021) (ex-
plaining that Congress continued to “leave[] the regula-
tion of doctors to the states” following the Fourteenth
Amendment).

As in these cases, so in this one, indeed more so in
this one. “The state’s authority over children’s activities
is broader than over like actions of adults.” Prince,
321 U.S. at 168. A parent’s right to make decisions for
a child does not sweep more broadly than an adult’s
right to make decisions for herself. See Whalen v. Roe,
429 U.S. 589, 604 (1977); Doe ex rel. Doe v. Pub. Health
Tr., 696 F.2d 901, 903 (11th Cir. 1983) (per curiam); see
Doe ex rel. Doe v. Governor of New Jersey, 783 F.3d 150,
156 (3d Cir. 2015) (rejecting “a right of parents to
demand that the State make available a particular form
of treatment”). Libertarian and non-libertarian ap-
proaches to government all appreciate the distinct ca-
pacities of adults and children to look after their long-
term interests. See Thomas Hobbes, Leviathan 127
(Michael Oakeshott ed., Collier Books 1962) (1651); John
Locke, Two Treatises of Government 147, 208 (Thomas
I. Cook ed., Hafner Publ’g Co. 1947) (1689); John Stuart
Mill, On Liberty 13-14 (Batoche Books 2001) (1859).

Parental rights do not alter this conclusion because
parents do not have a constitutional right to obtain rea-
sonably banned treatments for their children. Plain-
tiffs counter that, as parents, they have a substantive
due process right “to make decisions concerning the
care, custody, and control of their children.” Troxel v.
Granville, 530 U.S. 57, 66 (2000) (plurality opinion). At
one level of generality, they are right. Parents usually
do know what'’s best for their children and in most mat-
ters (where to live, how to live, what to eat, how to learn,
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when to be exposed to mature subject matter) their de-
cisions govern until the child reaches 18. But becom-
ing a parent does not create a right to reject democrati-
cally enacted laws. The key problem is that the claim-
ants overstate the parental right by climbing up the lad-
der of generality to a perch—in which parents control
all drug and other medical treatments for their children
—that the case law and our traditions simply do not sup-
port. Level of generality is everything in constitu-
tional law, which is why the Court requires “a ‘careful
description’ of the asserted fundamental liberty inter-
est.” Glucksberg, 521 U.S. at 721 (quotation omitted).

So described, no such tradition exists. The govern-
ment has the power to reasonably limit the use of drugs,
as just shown. If that’s true for adults, it’s assuredly
true for their children, as also just shown. This coun-
try does not have a custom of permitting parents to ob-
tain banned medical treatments for their children and to
override contrary legislative policy judgments in the
process. Any other approach would not work. If par-
ents could veto legislative and regulatory policies about
drugs and surgeries permitted for children, every such
regulation—there must be thousands—would come with
a springing easement: It would be good law until one
parent in the country opposed it. At that point, either
the parent would take charge of the regulation or the
courts would. And all of this in an arena—the care of
our children—where sound medical policies are indis-
pensable and most in need of responsiveness to the dem-
ocratic process.

Kanuszewski v. Michigan Department of Health &
Human Services does not alter this conclusion. 927
F.3d 396 (6th Cir. 2019). A Michigan law required
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healthcare organizations to collect blood samples from
newborns and to store the samples for future use, all
without parental consent and all without any explana-
tion why the law advanced the health of the babies. Id.
at 403-04. This compulsory storage program, we held,
violated nonconsenting parents’ rights “to make deci-
sions concerning the medical care of their children.”
Id. at 418. But there is a night and day difference be-
tween that program and this one. The Michigan pro-
gram compelled medical care, while the Tennessee and
Kentucky laws restrict medical care. Itis one thing for
the State to impose a procedure on someone; it is quite
another to deem it unsafe and prohibit it. All of this
explains why the laws at issue here, in marked contrast
to the Michigan law, rest on the legislative judgment
that they will protect “the health of the child.” Id., 927
F.3d at 421; see Tenn. Code Ann. § 68-33-101(b); Hear-
g on H.B. 70 Before the Kentucky Senate Families &
Children Commattee, supra. While our longstanding
traditions may give individuals a right to refuse treat-
ment, there is no historical support for an affirmative
right to specific treatments. See Glucksberg, 521 U.S.
at 725-26.

Other courts have drawn the same sensible line, not-
ing a material distinction between the State effectively
sticking a needle in someone over their objection and the
State prohibiting the individual from filling a syringe
with prohibited drugs. The cases simply do not sup-
port the claimants’ position. They “reject[] arguments
that the Constitution provides an affirmative right of ac-
cess to particular medical treatments reasonably pro-
hibited by the Government.” Abigail All., 495 F.3d at
710 & n.18 (collecting cases); see U.S. Citizens Ass’n v.
Sebelius, 705 F.3d 588, 599 (6th Cir. 2013); Nat’l Ass’n
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for Advancement of Psychoanalysis v. Cal. Bd. of
Psych., 228 F.3d 1043, 1050 (9th Cir. 2000); Sammon v.
N.J. Bd. of Med. Exam’rs, 66 F.3d 639, 645 & n.10 (3d
Cir. 1995); Rutherford v. United States, 616 F.2d 455,
457 (10th Cir. 1980); see also Lambert v. Yellowley, 272
U.S. 581, 596 (1926) (rejecting affirmative right to pre-
scribe a drug even when physician attests that the use
of that treatment is “both advisable and necessary”).
In some situations, it is true, governments may impose
medical treatments on unwilling patients, but the excep-
tional settings of these cases confirm their limited scope.
See Jacobson v. Massachusetts, 197 U.S. 11, 27-32 (1905)
(permitting municipal health authorities to require vac-
cination in the face of threats to public health); Sell v.
United States, 539 U.S. 166, 179-80 (2003) (allowing the
government to administer antipsychotics against a pa-
tient’s wishes so that he could stand trial on “serious
criminal charges”).

Parham v. J. R. does not help the claimants either.
442 U.S. 584. Georgia empowered parents to commit
their children to state mental institutions. Id. at 587,
605. Several minors sued, claiming that their “liberty
interest in not being confined” cut back on any parental
right to make decisions for a child. Id. at 600. The
claim was resolved on procedural, not substantive, due
process grounds. See id. at 599-600, 620 n.23. Recog-
nizing that States possess “constitutional control over
parental discretion,” the Court held that States must
provide “some kind of inquiry”’—a classic procedural
due process form of relief—to guard against “the risk of
error inherent in the parental decision to have a child
institutionalized for mental health care.” Id. at 603,
606. This traditional due process ruling does not sup-
port today’s untraditional request for relief under sub-
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stantive due process. Nothing in Parham supports an
affirmative right to receive medical care, whether for a
child or an adult, that a state reasonably bans. See
Cruzan, 497 U.S. at 286-87 (noting that Parham “al-
lowed” a state to credit parents’ health decisions but did
not create “a constitutional requirement” that a state
“recognize such decisionmaking”).

The plaintiffs insist that these treatments are not
new and do not involve experimental care. Even if that
were true, that alone does not give parents a fundamen-
tal right to acquire them. As long as it acts reasonably,
a state may ban even longstanding and nonexperimental
treatments for children. It is difficult, at any rate, to
maintain that these treatments have a meaningful pedi-
gree. It has been about a decade since the World Pro-
fessional Association for Transgender Health, the key
medical organization relied upon by the plaintiffs, first
said that hormone treatments could be used by all ado-
lescents, no matter how young. And some of the same
European countries that pioneered these treatments
now express caution about them and have pulled back on
their use. How in this setting can one maintain that
long-term studies support their use—and that the Con-
stitution requires it? Until more time has passed, it is
difficult to gauge the risks to children—whether by
physically transitioning as a child or not—making it rea-
sonable for accountable democracies to consider, recon-
sider, and if need be reconsider again the best approach
to these issues.

What about the reality that the best time to treat
gender dysphoria, according to some doctors and some
parents, may be before a child goes through puberty?
The nature of the condition, the plaintiffs urge, turns on
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a lack of alignment between a child’s biological sex and
perceived gender, a mismatch that will increase during
puberty and a mismatch that could make surgery more
likely if the condition persists. We see the point. But
we also see why this concern gets to the nub of the reg-
ulatory challenge, one illustrated by the shifting stand-
ards of care over the last two decades and one confirmed
by the accepted reality that these drug treatments come
with “both risks and benefits.” See Cal. Amicus Br. 15.
Changing the sex characteristics of a child’s body, in
short, carries material risks in either direction. States
may reasonably exercise caution in these circumstances,
with some States focusing on the near-term risk of in-
creasing the symptoms of gender dysphoria and other
States focusing on the irreversible risks of providing
such care to a minor. The Due Process Clause does not
resolve this regulatory debate.

Invocation of medical associations and other experts
m the medical community does not alter this conclu-
ston. The plaintiffs separately frame their claim as the
right of parents “to obtain established medical treat-
ments” for their children, emphasizing the many medi-
cal organizations that now support this treatment for
adults and minors. Ky.R.29180. At least three prob-
lems stand in the way of accepting this argument. One
is that the plaintiffs never engage with, or explain how
they meet, the “crucial” historical inquiry to establish
this right. Glucksberg, 521 U.S. at 721. There is, to
repeat, no such history or tradition. Grounding new
substantive due process rights in historieally rooted cus-
toms is the only way to prevent life-tenured federal
judges from seeing every heart-felt policy dispute as an
emerging constitutional right.
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A second problem is that the relevant medical and
regulatory authorities are not of one mind about the
cost-benefit tradeoffs of this care. Consider the work
of the Food and Drug Administration, an agency whose
existence is premised on a form of medical expertise of
its own. Under a highly reticulated process that re-
quires considerable long-range testing, the FDA deter-
mines when new drugs are safe for public use, including
use by minors, and when new drugs are safe for certain
purposes but not others. In making these decisions,
the Constitution rarely has a say over the FDA’s work.
Abigail All., 495 F.3d at 703. Gender-transitioning
procedures often employ FDA-approved drugs for non-
approved, “off label” uses. Kentucky and Tennessee
decided that such off-label use in this area presents
unacceptable dangers. See Ky. Rev. Stat. Ann.
§ 311.372(2)(a)-(b); Tenn. Code Ann. § 68-33-101(b), (e),
(g). Many medical professionals and many medical or-
ganizations may disagree. But the Constitution does
not require these two States to view these treatments in
the same way as the majority of experts or to allow
drugs for all uses simply because the FDA approved
them for others. Cf. Planned Parenthood Cincinnati
Regionwv. Taft, 444 F.3d 502, 505 (6th Cir. 2006) (explain-
ing that off-label use is legal “[a]bsent state regula-
tion”). It is difficult to maintain that the medical com-
munity is of one mind about the use of these hormones
for gender dysphoria when the FDA is not prepared to
put its credibility and testing protocols behind the use.
What is new, evolving, and conflicting often prompts
change and eventually leads to different best practices,
something the Constitution facilitates rather than hand-
cuffs. Also diverse are the practices of other nations,
so much so that amicus States on both sides claim sup-
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port in foreign approaches, with one group emphasizing
that the European countries who initiated these treat-
ments are having second thoughts and raising the bar
for using them, with the other group emphasizing that
these countries have not yet completely banned the
treatments. Compare Ala. Amicus Br. 21-24, with Cal.
Amicus Br. 20 & n.39.

The third problem is the absence of judicially man-
ageable standards for ascertaining whether a treatment
is “established” or “necessary.” Cf. Rucho v. Common
Cause, 139 S. Ct. 2484, 2498 (2019). One of the amicus
curiae briefs in the case, in supporting the plaintiffs,
forthrightly invokes three goals of the medical profession
—“autonomy,” “beneficence,” and “justice”—as a source
of guidance in the area. Bioethics Br. 16. Useful as
these principles may be to the medical profession and
accurate as they may be in describing how judges would
assess the validity of these laws under the plaintiffs’ ap-
proach, they do not offer meaningful guidance in deter-
mining whether to invalidate such laws. Kven the most
unwieldy and subjective balancing tests offer more guid-
ance than these generalized principles.

Recognizing such a right also would mean that the
state and federal legislatures would lose authority to
regulate the healthcare industry whenever the subject
of regulation—the medical profession and drug companies
—found such regulation unnecessary or otherwise in-
consistent with autonomy, beneficence, and justice.
See EMW Women’s Surgical Ctr., P.S.C. v. Beshear, 920
F.3d 421, 438-39 (6th Cir. 2019) (rejecting a similar ar-
gument). Put to the side the risks of placing the sub-
jects of regulation in charge of regulation, how would
judges know when these rights came into existence?
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The best evidence of the correct standard of care, plain-
tiffs say, comes from the standards adopted by the
World Professional Association for Transgender Health.
See L.W. Appellees’ Br. 4-5; Doe Appellees’ Br. 7-8.
But the Kentucky and Tennessee laws largely mirror
those standards of care—at least they did so for most of
the time gender dysphoria has been a diagnosable con-
dition. Not until 2012, remember, did the Association
remove any age limits on hormone treatments. Com-
pare Standards of Care for Gender Identity Disorders
10 (6th ed. 2001) (setting threshold of “as early as age
16”), with Standards of Care for the Health of Transsex-
wal, Transgender, and Gender Nonconforming People
20 (7th ed. 2012) (removing age limit).

What if past is precedent—and this association and
others change course in the future? Would the States’
authority reappear at that point? Whatis it in the Con-
stitution, moreover, that entitles experts in a given field
to overrule the wishes of elected representatives and
their constituents? Is this true in other areas of con-
stitutional law? Must we defer to a consensus among
economists about the proper incentives for interpreting
the impairment-of-contracts or takings clauses of the
Constitution? Or to a consensus of journalists about
the meaning of free speech? Or even to a consensus of
constitutional scholars about the meaning of a constitu-
tional guarantee?

Question after question arises under plaintiffs’ ap-
proach. And answer after answer confirms that expert
consensus, whether in the medical profession or else-
where, is not the North Star of substantive due process,
lest judges become spectators rather than referees in
construing our Constitution. See Dobbs, 142 S. Ct. at
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2267 (criticizing use of “the ‘position of the American
Medical Association’” to indicate “the meaning of the
Constitution”); Gonzales v. Raich, 545 U.S. 1, 27-28
(2005) (explaining that Congress may prohibit mariju-
ana use even when doctors approve its use for medical
purposes); EMW Women’s, 920 F.3d at 439 (reasoning
that a state’s “authority to regulate” does not turn on
consistency with the “views of certain medical groups”);
Otto v. City of Boca Raton, 981 F.3d 854, 869 (11th Cir.
2020) (explaining that the “institutional positions [of
medical associations] cannot define the boundaries of
constitutional rights”). The plaintiffs are not likely to
establish a due process violation.

B.

Equal protection—statutory classifications. “No
state,” the Fourteenth Amendment says, “shall
deny to any person within its jurisdiction the equal pro-
tection of the laws.” U.S. Const. amend. XIV, § 1.
Under this guarantee, laws ordinarily are valid if they
are rationally related to a legitimate state interest.
San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1,
55 (1973). Laws premised on classifications based on
age or medical condition receive deferential review.
See City of Cleburne v. Cleburne Living Ctr., 473 U.S.
432, 442-46 (1985) (mental disability); Mass. Bd. of Ret.
v. Murgia, 427 U.S. 307, 312-14 (1976) (per curiam) (age).
Laws premised on protected classifications, such as sex
or race, receive heightened review. See United States
v. Virginia, 518 U.S. 515, 531-33 (1996); Adarand Con-
structors, Inc. v. Pena, 515 U.S. 200, 222 (1995). Through
it all, a law that treats individuals “evenhandedly”—that
treats like people alike—does not trigger heightened re-
view. Vacco, 521 U.S. at 800.



3la

The Tennessee and Kentucky laws treat similarly sit-
uated individuals evenhandedly. And that is true how-
ever one characterizes the alleged classifications in the
law, whether as premised on age, medical condition, or
sex. Consider each possibility.

A key distinction in the laws turns on age. Adults
may use drugs and surgery to transition from one gen-
der to another. But children may not. That classifi-
cation is eminently reasonable and does not trigger
heightened review. Even those who disagree with the
policies behind these laws can appreciate that laws dis-
tinguishing between adults and children are not unu-
sual. It is the rare drug, for example, that does not
have separate rules for children and adults, whether by
lowering the dosage for children or banning it alto-
gether for children. This distinction readily satisfies
the deferential review that applies to age-based classifi-
cations. See Kimel v. Fla. Bd. of Regents, 528 U.S. 62,
84 (2000); Gregory v. Ashcroft, 501 U.S. 452, 470 (1991).

A second key distinction in both laws turns on the
medical condition at issue: gender dysphoria. The
problem underlying the condition turns on the physical
mismatch between the child’s perceived gender and bio-
logical sex. The answer according to both States is to
treat the condition without physical interventions, in-
cluding irreversible and potentially irreversible treat-
ments, until the patient reaches 18. This reasonable
approach—waiting to use potentially irreversible treat-
ments until the child becomes an adult—also satisfies
the deferential review that applies in this setting. A
state may reasonably conclude that a treatment is safe
when used for one purpose but risky when used for an-
other, especially when, as here, the treatment is being
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put to a relatively new use. See Cleburne, 473 U.S. at
445-46; Bd. of Trs. of Univ. of Ala. v. Garrett, 531 U.S.
356, 369-70 (2001).

The third potential classification in both laws, and the
one on which plaintiffs train their arguments, turns on
sex. This kind of classification, it is true, receives
heightened review. See Virginia, 518 U.S. at 532-33.
But no such form of discrimination occurs in either law.
The laws regulate sex-transition treatments for all mi-
nors, regardless of sex. Under each law, no minor may
receive puberty blockers or hormones or surgery in or-
der to transition from one sex to another. Tenn. Code
Ann. § 68-33-103(a)(1); Ky. Rev. Stat. Ann. § 311.372(2).
Such an across-the-board regulation lacks any of the
hallmarks of sex discrimination. It does not prefer one
sex over the other. See Reed, 404 U.S. at 73, 76 (pre-
ferring male executors). It does not include one sex
and exclude the other. See Miss. Univ. for Women v.
Hogan, 458 U.S. 718, 729 (1982) (denying entry to men);
Virginia, 518 U.S. at 519-20 (denying entry to women);
J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 140 (1994)
(excluding potential jurors based on sex). It does not
bestow benefits or burdens based on sex. See Michael
M. v. Super. Ct., 450 U.S. 464, 466 (1981) (plurality opin-
ion) (making “men alone criminally liable” for statutory
rape); Orr v. Orr, 440 U.S. 268, 271 (1979) (requiring
men, but not women, to pay alimony). And it does not
apply one rule for males and another for females. See
Sesstons v. Morales-Santana, 582 U.S. 47, 58 (2017)
(setting one immigration “rule for mothers, another for
fathers”); Craig v. Boren, 429 U.S. 190, 192 (1976) (al-
lowing women under 21 to buy beer but not men under
21). By guarding against the risks of physically inva-
sive, often irreversible, changes to a child’s secondary
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sex characteristics until the individual becomes an adult,
the law does not trigger any traditional equal-protection
concerns. And by limiting access to sex-transition
treatments to “all” children, the bans do not “consti-
tute[] a denial of ‘the equal protection of the laws.””
Palmer v. Thompson, 403 U.S. 217, 226 (1971); accord
Vacco, 521 U.S. at 800; Geduldig v. Atello, 417 U.S. 484,
496-97 (1974). There thus is no reason to apply skepti-
cal, rigorous, or any other form of heightened review to
these laws.

References to a child’s biological sex in the laws does
not alter this conclusion. Not so quick, the plaintiffs
counter. They point out that the statutes treat minors
differently based on sex because a boy with abnormally
low testosterone levels could receive a testosterone
booster in adolescence, but a girl could not receive tes-
tosterone to transition. Likewise, a girl could receive
estrogen to remedy a genetic condition, but a boy could
not receive estrogen to transition. In this way, the
plaintiffs claim, the availability of cross-sex hormone
treatments implicates the minor’s sex.

We accept the premise but not the conclusion. It is
true that, by the nature of their biological sex, children
seeking to transition use distinct hormones for distinct
changes. But that confirms only a lasting feature of
the human condition, not that any and all lawmaking in
the area is presumptively invalid. One year ago, and
nearly fifty years ago, the Supreme Court explained
that laws regulating “medical procedure[s] that only one
sex can undergo” ordinarily do not “trigger heightened
constitutional scrutiny.” Dobbs, 142 S. Ct. at 2245-46;
see Geduldig, 417 U.S. at 496 n.20 (“While it is true that
only women can become pregnant it does not follow that
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every legislative classification concerning pregnancy is
a sex-based classification. ... Absent a showing
that distinctions involving pregnancy are mere pretexts
designed to effect an invidious diserimination against
the members of one sex or the other, lawmakers are con-
stitutionally free to include or exclude pregnancy from
the coverage of legislation.”). Just so with the banned
hormone treatments. Testosterone transitions a mi-
nor from female to male, never the reverse. That
means only females can use testosterone as a transition
treatment. Estrogen transitions a minor from male to
female, never the reverse. That means that only males
can use estrogen as a transition treatment. These
treatments, by biological necessity, are “medical proce-
dure[s] that only one sex can undergo.” Dobbs, 142
S. Ct. at 2245.  If a law restricting a medical procedure
that applies only to women does not trigger heightened
scrutiny, as in Dobbs and Geduldig, these laws, which
restrict medical procedures unique to each sex, do not
require such serutiny either.

Another flaw accompanies this argument. It as-
sumes that any administration of these hormones is one
treatment. That’s not so. Using testosterone or es-
trogen to treat gender dysphoria (to transition from one
sex to another) is a different procedure from using tes-
tosterone or estrogen to treat, say, Kleinfelter Syn-
drome or Turner Syndrome (to address a genetic or con-
genital condition that occurs exclusively in one sex).
These distinct uses of testosterone and estrogen stem
from different diagnoses and seek different results.
Because the underlying condition and overarching goals
differ, it follows that the cost-benefit analysis does too,
permitting States to legislate in the area without the as-
sumption that they have presumptively violated the
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Constitution. States may permit varying treatments
of distinct diagnoses, as the “Constitution does not re-
quire things which are different in fact or opinion to be
treated in law as though they were the same.” Tigner
v. Texas, 310 U.S. 141, 147 (1940); see Vacco, 521 U.S. at
808.

The Acts mention the word “sex,” true. But how
could they not? The point of the hormones is to help a
minor transition from one gender to another, and laws
banning, permitting, or otherwise regulating them all
face the same linguistic destiny of describing the biology
of the procedures. If any reference to sex in a statute
dictated heightened review, virtually all abortion laws
would require heightened review. See Dobbs, 142
S. Ct. at 2285-2300 (listing numerous laws regulating
abortion that refer to sex). Skeptical review also would
extend to statutes that regulate medical procedures de-
fined by sex. See, e.g., 18 U.S.C. § 116(a)(1) (criminal-
izing “female genital mutilation”); Tenn. Code Ann.
§ 7-51-201(d)(1) (testicular cancer); id. § 56-7-2354(a)
(prostate cancer); id. § 68-58-101 (breastfeeding); Ky.
Rev. Stat. Ann. § 61.315(11)(b) (death benefits for pros-
tate cancer, testicular cancer, and cervical cancer); 1d.
§ 218A.274 (pregnancy); id. § 205.617(1)(c) (cervical can-
cer); id. § 304.17A-145 (insurance coverage for vaginal
deliveries and Cesarean sections); id. § 304.17A-647
(mandatory coverage for annual pap smear); cf. id.
§ 311.715(2) (regulating in-vitro fertilization). None of
these laws is presumptively unconstitutional.

One simply cannot define, or create, a protected class
solely by the nature of a denied medical benefit: in this
instance childhood treatment for gender dysphoria. Else
every medical condition, procedure, and drug having
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any relation to biological sex could not be regulated
without running the gauntlet of skeptical judicial re-
view. Far from “command[ing] ‘dissimilar treatment
for [boys] and [girls] who are similarly situated,’” Fron-
tiero, 411 U.S. at 688 (quotation omitted), the States
treat boys and girls exactly the same for constitutional
purposes—reasonably limiting potentially irreversible
procedures until they become adults.

What is true for the word “sex,” if plaintiffs’ and the
federal government’s arguments were accepted, also
would be true for the word “gender.” That would mean
that any State that opted to address treatments for
“gender dysphoria,” whether in a permissive or less per-
missive way, would trigger heightened review. Recall
the fourteen States that statutorily permit some treat-
ments in this area. One of them requires medical in-
surance companies to cover treatments for gender dys-
phoria if the patient is 16 or older. Would heightened
review apply just because the words sex or gender ap-
pear in the law? Would courts then have the final say
over whether the cut-off should be 14 or 15?7 For equal
protection purposes, as opposed to conversational pur-
poses, a law does not “classiffy] based on sex” whenever
it “uses sex-related language.” FEknes-Tucker v. Gov-
ernorof Ala., F.4th 2023 WL 5344981, at *19 (11th
Cir. Aug. 21, 2023) (Brasher, J., concurring). In this
instance, the legally relevant classifications turn on pre-
sumptively valid age and medical conditions.

States may not permit sex-based discrimination, we
appreciate, on the assumption that men as a group and
women as a group would be disadvantaged to a similar
degree. Separate after all is inherently unequal even
if all people might superficially experience the same seg-
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regation. Brownv. Bd. of Educ., 347 U.S. 483, 495 (1954).
That’s because the Fourteenth Amendment “protect[s]
persons, not groups.” Adarand Constructors, 515 U.S.
at 227. And that’s why allowing sex-based peremptory
challenges violates equal protection even though the
jury system ultimately may not favor one sex over the
other. J.E.B., 511 U.S. at 140-42, 146. Even so, the
Court has never “equat[ed] gender classifications, for all
purposes, to classifications based on race.” Virginia,
518 U.S. at 532. When laws on their face treat both
sexes equally, as these laws do, a challenger must show
that the State passed the law because of, not in spite of,
any alleged unequal treatment. Pers. Adm’r v. Feeney,
442 U.S. 256, 274 (1979). By contrast, “racial classifi-
cations” always receive strict scrutiny “even when they
may be said to burden or benefit the races equally.”
Johnson v. California, 543 U.S. 499, 506 (2005). “Mech-
anistic classification of all [gender] differences as stere-
otypes would operate to obscure those misconceptions
and prejudices that are real.” Tuan Anh Nguyen v.
INS, 533 U.S. 53, 73 (2001).

The key to the constitutionality of today’s laws, more-
over, has nothing to do with groups; it’s that they do not
disadvantage “persons” based on their sex. The avail-
ability of testosterone, estrogen, and puberty blockers
does not turn on invidious sex discrimination but on the
age of the individual and the risk-reward assessment of
treating this medical condition (as opposed to another)
with these procedures. Confirming the point is the
remedy the plaintiffs seek. They do not ask the States
to equalize treatment options by making a procedure
given to one sex available to the other. They want both
sexes to receive the same gender-transitioning care.
In other words, the outecome is that both sexes get a type



38a

of care or neither one does. The plaintiffs in this case,
in contrast to the plaintiffs in the jury cases or for that
matter the race-based-exclusion cases, do not claim a
sex-discrimination right to hormones if it is denied for
all children for all treatments. See Eknes-Tucker,
F.4th at | 2023 WL 5344981, at *20 (Brasher, J., con-
curring) (observing that an injunction against a similar
law would “not require the government to treat boys and
girls the same” but would force the State “to either ban
puberty blockers and hormones for all purposes or allow
them for all purposes”).

Plaintiffs’ sex-classification argument, moreover,
does not work on its own terms. Recall that the States
prevent minors from taking cross-sex hormones and pu-
berty blockers for the purpose of transitioning. In con-
trast to cross-sex hormones, puberty blockers involve
the same drug used equally by gender-transitioning
boys and girls. See 2022 WPATH Guidelines, supra,
at S113 (recommending the use of gonadotropin releas-
ing hormone agonists (GnRHa) as puberty blockers, and
explaining how GnRHa blocks puberty in boys and
girls); Tenn. R.113-4 at 18-19 (“Even the dosing is the
same for males and females. ... 7). That shows
that plaintiffs’ only remedial request—the elimination of
bans on cross-sex hormones and puberty blockers—
does not match their sex-classification theory. And that
raises the risk that acceptance of this sex-classification
theory would (1) sidestep the conventional discretion
given to legislatures that draw distinctions based on age
and medical condition or (2) create a new suspect class
(more on this later) by other means.

What of language in the cases saying that “all” sex-
based classifications receive heightened review? Vir-
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ginia, 518 U.S. at 555 (quoting J.E.B., 511 U.S. at 136);
see Hogan, 458 U.S. at 724-25. The laws in those cases
used sex classifications to bestow unequal treatment on
men and women. See Virginia, 518 U.S. at 519 (exclud-
ing female applicants); Hogan, 458 U.S. at 719 (exclud-
ing male applicants). Those cases show only that the
government cannot classify individuals by sex when do-
ing so perpetuates invidious stereotypes or unfairly al-
locates benefits and burdens. J.E.B., 511 U.S. at 131,
137 (striking potential jurors “based on gender stereo-
types”).

But those harms, and the necessity of heightened re-
view, will not be present every time that sex factors into
a government decision. As we have already shown,
heightened review does not apply in the context of laws
that regulate medical procedures unique to one sex or
the other. See Dobbs, 142 S. Ct. at 2245-46; Geduldig,
417 U.S. at 496 n.20. Likewise, the government does
not trigger heightened review when it houses men and
women separately at a prison without making distine-
tions in funding or programming available to members
of each sex. Cf. Women Prisoners of D.C. Dep’t of
Corrs. v. District of Columbia, 93 F.3d 910, 926 (D.C.
Cir. 1996). The same is true of a sex-based decision to
place urinals only in men’s rooms. So too with these
laws. Their necessary references to “enduring” differ-
ences between men and women do not trigger height-
ened review. Virginia, 518 U.S. at 533.

If plaintiffs and the federal government were correct
that the only material question in a heightened review
case is whether a law contains a reference to sex or gen-
der, the Court would have said so in invalidating bans on
same-sex marriage in Obergefell v. Hodges, 576 U.S. 644
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(2015). Butit did not. The Court indeed did not even
apply heightened review to the laws. Id. at 663-76.
Mere appearance of the words sex or gender in a law
does not by itself require skeptical review under the
Constitution.

Bostock does mot alter this conclusion. Moving
from constitutional to statutory cases, the plaintiffs and
the federal government invoke a Title VII case, Bostock
v. Clayton County, 140 S. Ct. 1731 (2020). The Court
concluded that Title VII's prohibition on employment
discrimination “because of ... sex” covers gay
and transgender individuals. [Id. at 1743; 42 U.S.C.
§ 2000e-2(a)(1). But that text-driven reasoning applies
only to Title VII, as Bostock itself and many subsequent
cases make clear. Bostock, 140 S. Ct. at 1753 (declining
to “prejudge” other discrimination laws); Pelcha v. MW
Bancorp, Inc., 988 F.3d 318, 324 (6th Cir. 2021) (refusing
to apply Bostock to the Age Discrimination in Employ-
ment Act); Meriwether v. Hartop, 992 F.3d 492, 510 n.4
(6th Cir. 2021) (reasoning that Title VII analysis does
not apply to Title IX).

Differences between the language of the statute and
the Constitution supply an initial reason why one test
does not apply to the other. Title VII focuses on but-
for discrimination: It is “unlawful . .. for an em-
ployer ... to discriminate against any individual
. .. because of ... sex.” 42 U.S.C. § 2000e-
2(a)(1). The Equal Protection Clause focuses on the de-
nial of equal protection: “No State shall ... deny
to any person within its jurisdiction the equal protection
of the laws.” U.S. Const. amend. XIV, § 1. “That
such differently worded provisions”—comparing the
Constitution and Titles VI and VII—*“should mean the
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same thing is implausible on its face.” Students for
Fair Admissions, Inc. v. President & Fellows of Har-
vard Coll., 143 S. Ct. 2141, 2220 (2023) (Gorsuch, J., con-
curring) (distinguishing the Equal Protection Clause
from Title VI); see id. at 2209 (concluding that Title VI
and Title VII's terms are “essentially identical”); see
Eknes-Tucker, _ F.4th at |, 2023 WL 5344981, at *16
(majority op.) (“Because Bostock therefore concerned a
different law (with materially different language) and a
different factual context, it bears minimal relevance to
the instant case.”). All of this explains why Title VII
covers disparate impact claims, Griggs v. Duke Power
Co., 401 U.S. 424, 429-30 (1971), and the Fourteenth
Amendment does not, see Washington v. Davis, 426 U.S.
229, 238-39 (1976).

Importing the Title VII test for liability into the
Fourteenth Amendment also would require adding Title
VII's many defenses to the Constitution: bona fide oc-
cupational qualifications and bona fide seniority and
merit systems, to name a few. See 42 U.S.C. §§ 2000e-1,
2000e-2. Plaintiffs never explain how, when, or whether
these defenses, all tailored to employment settings,
would apply to constitutional cases and the medical set-
ting of this dispute. “[W]e must never forget that it is
a constitution,” not a statute, “we are expounding.”
McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 407
(1819).

Even aside from the differences in language between
this statute and the Constitution, there is a marked dif-
ference in application of the anti-discrimination princi-
ple. In Bostock, the employers fired adult employees
because their behavior did not match stereotypes of how
adult men or women dress or behave. In this case, the
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laws do not deny anyone general healthcare treatment
based on any such stereotypes; they merely deny the
same medical treatments to all children facing gender
dysphoria if they are 17 or under, then permit all of
these treatments after they reach the age of majority.
A concern about potentially irreversible medical proce-
dures for a child is not a form of stereotyping.

Plaintiffs object to this conclusion on several grounds.
They counter that two cases show that these different
texts have the same meaning. The first says only that
cases interpreting the Equal Protection Clause “are a
useful starting point in interpreting [Title VII].” Gen.
Elec. Co. v. Gilbert, 429 U.S. 125, 134 (1976). That
point does little for the plaintiffs who try to use Title VII
in the other direction—to interpret the Constitution.
What is more, Congress ultimately disagreed with the
Court’s observation, amending Title VII to negate Gil-
bert’s extension of equal protection precedent. See
Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 83-89 (1983).

The second case—Smith v. City of Salem—does little
more in word or deed. 378 F.3d 566 (6th Cir.2004). It
briefly and inconclusively says that claims under the
Equal Protection Clause and Title VII involve the “same
elements.” Id. at 577 (quoting Lautermilch v. Findlay
City Sch., 314 F.3d 271, 275 (6th Cir. 2003)). But Smith
never addresses the textual differences between these
documents—or the different stakes of broadly reading a
statute versus broadly reading a largely unamendable
constitution. All of the cases pre-date Bostock. And
nearly all concern workers with overlapping employment-
discrimination claims under Title VII and the Equal
Protection Clause. See, e.g., Lautermilch, 314 F.3d at
275. But a case about potentially irreversible medical
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procedures available to children falls far outside Title
VII’s adult-centered employment bailiwick.

What the Smaith decision does has even fewer paral-
lels to today’s case. Jimmie Smith, a transgender fire-
fighter, began “expressing a more feminine appearance”
at work. Swmith, 378 F.3d at 568. Smith was fired
soon after. Smith “alleged that his failure to conform
to sex stereotypes concerning how a man should look
and behave was the driving force behind [the decision].”
Id. at 572. Based on this sex-stereotyping theory, the
court found that Smith alleged violations of Title VII
and the Equal Protection Clause. Seeid. at577. That
holding was not the watershed plaintiffs make of it.
Smaith did not purport to break new ground, see id. at
571, or to create a new rule for transgender discrimina-
tion, id. at 570. Our subsequent cases have largely taken
the hint, refusing to extend Smith beyond claims about
discrimination over dress or appearance—something
the Kentucky and Tennessee laws do not regulate. See
Chisholm v. St. Mary’s City Sch. Dist. Bd. of Educ., 947
F.3d 342, 352 (6th Cir. 2020); Vickers v. Fairfield Med.
Ctr., 453 F.3d 757, 764 (6th Cir. 2006).

All told, Smith tells us nothing about whether a state
may regulate medical treatments for minors facing gen-
der dysphoria. Recognizing and respecting biological
sex differences does not amount to stereotyping—
unless Justice Ginsburg’s observation in United States
v. Virginia that biological differences between men and
women “are enduring” amounts to stereotyping. 518
U.S. at 533. Any other approach to Smith would nullify
Dobbs and Geduldig, which to repeat make clear that
legislative references to biological differences do not by
themselves require heightened review. See Dobbs, 142
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S. Ct. at 2245-46. The Eleventh Circuit recently, and
correctly, reached this precise coneclusion in distinguish-
ing a similar stereotyping case. See Eknes-Tucker,
F.4th at _, 2023 WL 5344981, at *17 (11th Cir. 2023)
(reasoning that Alabama’s ban on sex-transition proce-
dures “does not further any particular gender stereo-
type” and “simply reflects biological differences”).

C.

Equal protection—suspect class. The plaintiffs and
the federal government separately invoke a distinct the-
ory of equal protection—that the Act violates the rights
of a suspect class: transgender individuals. But nei-
ther the Supreme Court nor this Court has recognized
transgender status as a suspect class. Until that
changes, rational basis review applies.

The bar for recognizing a new suspect class is a high
one. The Supreme Court “has not recognized any new
constitutionally protected classes in over four decades,
and instead has repeatedly declined to do so.” Ondo,
795 F.3d at 609; see City of Cleburne, 473 U.S. at 442
(mental disability is not a suspect class); Murgia, 427
U.S. at 313-14 (age is not a suspect class); Rodriguez,
411 U.S. at 28-29 (poverty is not a suspect class); see also
Obergefell, 576 U.S. 644 (declining to address whether
gay individuals qualify as a suspect class).

That hesitancy makes sense. Regulation of treat-
ments for gender dysphoria poses fraught line-drawing
dilemmas, not unlike the problem facing regulations
premised on wealth, age, and disability, including laws
designed to allocate benefits on these grounds. Plenty
of challenges come to mind in the context of medical
treatments for childhood gender dysphoria. Counsel-
ing versus drugs. Puberty blockers versus hormone
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treatments. Hormone treatments versus surgeries.
Adults versus minors. One age cutoff for minors (16)
versus another (18). And that’s just the line-drawing
challenges that accompany treatments for gender dys-
phoria. What of other areas of regulation that affect
transgender individuals? Bathrooms and locker rooms.
Sports teams and sports competitions. Others are sure
to follow.

Even when accompanied by judicial tiers of scerutiny,
the U.S. Constitution does not offer a principled way to
judge these lines. Removing these trying policy choices
from fifty state legislatures to one Supreme Court will
not solve them and in truth runs the risk of making them
harder to solve. Instead of the vigorous, sometimes
frustrating, “arena of public debate and legislative ac-
tion” across the country and instead of other options pro-
vided by fifty governors and fifty state courts, we would
look to one judiciary, suddenly delegated with authority
to announce just one set of rules. Glucksberg, 521 U.S.
at 720. That is not how a constitutional democracy is
supposed to work—or at least works best—when con-
fronting evolving social norms.

Other considerations that the Court has highlighted
when recognizing a new suspect class do not improve
plaintiffs’ chances of success.

Not an itmmutable group. To establish a new clas-
sification, plaintiffs must show that transgender individ-
uals “exhibit obvious, immutable, or distinguishing char-
acteristics that define them as a discrete group.”
Bowen v. Gilliard, 483 U.S. 587, 602 (1987) (quotation
omitted). It is difficult to see, at least at this stage of
the case, how transgender identity fits that description.
Unlike existing suspect classes, transgender identity is
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not “definitively ascertainable at the moment of birth.”
Ondo, 795 F.3d at 609. It is not necessarily immutable,
as the stories of “detransitioners” indicate and as plain-
tiffs do not dispute. See Detransitioners’ Amicus Br.
19-25. Instead of defining a “discrete group,” Bowen,
483 U.S. at 602, “transgender” can describe “a huge va-
riety of gender identities and expressions,” 2022
WPATH Guidelines, supra, at S15.

Not a politically powerless group. Concerns about
a “political[ly] powerless[]” group and a dysfunctional
political process also do not supply a reason for height-
ened review. Rodriguez, 411 U.S. at 28. Whatever
may have been true in the past about our society’s treat-
ment of individuals with gender dysphoria, some of it
surely lamentable, it is difficult to maintain that the
democratic process remains broken on this issue today.
The President of the United States and the Department
of Justice support the plaintiffs. A national anti-
discrimination law, Title VII, protects transgender indi-
viduals in the employment setting. Fourteen States
have passed laws specifically allowing some of the treat-
ments sought here. Twenty States have joined an ami-
cus brief in support of the plaintiffs. The major medi-
cal organizations support the plaintiffs. And the only
large law firms to make an appearance in the case all
entered the controversy in support of the plaintiffs.
These are not the hallmarks of a skewed or unfair polit-
ical process—and they offer no explanation for inviting
a greater political dysfunction problem: the difficulty
of amending the Constitution if the federal courts err in
choosing to occupy the field.

Not an animus-driven law. Plaintiffs also have not
made the case that animus toward transgender individ-
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uals as a class drives this law. Assessing legislative
“motives or purposes” is “a hazardous matter,” and it’s
not the point of the inquiry. Umnited States v. O’Brien,
391 U.S. 367, 383 (1968). Instead of asking judges to
read the hearts and minds of legislators, the inquiry
asks whether the law at issue is “inexplicable by any-
thing but animus.” Trump v. Hawait, 138 S. Ct. 2392,
2421 (2018). The key problem is that a law premised
only on animus toward the transgender community
would not be limited to those 17 and under. The legis-
lature plainly had other legitimate concerns in mind. A
fair-minded legislature could review the evidence in the
area and call for a pause, demanding more proof that
these procedures are safe before continuing on the path
the plaintiffs propose. Neither risk aversion nor a fair-
minded policy dispute about the best way to protect chil-
dren shows animus.

The novelty of these treatments also undercuts any
claim of animus. Physicians began offering specialized
care for transgender minors only in the 1990s, and the
first clinic to treat transgender youth in America opened
around 2007. American doctors began using puberty
blockers and hormones to treat gender dysphoria around
the same time. A similar timeline applies to the guide-
lines from the World Professional Association for Trans-
gender Health. Its guidance documents from 1979 to
2000 generally disfavored using puberty blockers or
hormones for minors, and only in 2012 did it abandon
age limits for cross-sex hormones. Compare, e.g., 1998
Standards of Care, supra, at 6-7, with 2012 Standards
of Care, supra, at 14. Even today, it notes the “limited
data” on “the long-term physical, psychological, and neu-
rodevelopmental outcomes in youth.” 2022 WPATH
Guidelines, supra, at S65. Abroad, several European
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nations, including the ones who paved the way for early
drug-related and surgical treatments, have since limited
these medical interventions for minors. At home, the
FDA has not approved these relatively new uses for pu-
berty blockers and hormones.

The laws do mot draw constitutionally rrational
lines. Even under deferential review, the challengers
contend, they should prevail because banning puberty
blockers and hormones for some purposes and not for
other purposes is irrational. Confirming the point,
they say, is the Court’s determination that it was irra-
tional for states to deny contraception to single individ-
uals but not to married couples. See Eisenstadt v.
Baird, 405 U.S. 438, 447-53 (1972). The analogy does
not hold. Marital status by itself has nothing to do with
the risks associated with pregnancy, which doomed the
Eisenstadt law. See id. Not so with the dividing line
here. A legislature could conclude that treating con-
genital conditions with puberty blockers and hormones
carries less risk than using these drugs to treat gender
dysphoria for the purpose of changing an individual’s
secondary sex characteristics. Drawing such lines “is
peculiarly a legislative task.” Muwurgia, 427 U.S. at 314.
The States also could be concerned that some adoles-
cents, say a 13-year-old, lack the capacity to consent to
such a significant and potentially irreversible treat-
ment.

The unsettled, developing, in truth still experimental,
nature of treatments in this area surely permits more
than one policy approach, and the Constitution does not
favor one over the other. This ongoing debate provides
“persuasive evidence” that Kentucky and Tennessee
could choose fair-minded caution and their own ap-
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proach to child welfare, just as other jurisdictions could
rationally adopt another path. Trump, 138 S. Ct. at
2421.

The challengers rely on the district courts’ endorse-
ments of their position and evidence to question the
States’ interests. But recall that each distriet court
ruled that heightened review applied to these classifica-
tions. Asshown, that would require an extension of ex-
isting Supreme Court and Sixth Circuit precedent, an
extension not justified in this setting. Rational basis
review applies, and it requires deference to legislatures,
not to medical experts or trial court findings. At any
rate, no such deference applies to a written record like
this one and the dueling affidavits that accompany it.
See Performance Unlimited, Inc. v. Questar Publishers,
Inc., 52 F.3d 1373, 1381 (6th Cir. 1995) (“[I]n a case such
as this, where the district court’s decision was made on
the basis of a paper record, without a[n] evidentiary
hearing, we are in as good a position as the district judge
to determine the propriety of granting a preliminary in-
junction.” (quotation omitted)).

Plenty of rational bases exist for these laws, with or
without evidence. Rational basis review requires only
the possibility of a rational classification for a law.
FCC v. Beach Commc’ns, 508 U.S. 307, 313 (1993). It
does not generally turn on after-the-fact evidentiary de-
bates. Id. at 315. But even if we account for the evi-
dence submitted at the preliminary injunction hearing,
Kentucky and Tennessee offered considerable evidence
about the risks of these treatments and the flaws in ex-
isting research. Administering puberty blockers to
prevent pubertal development can cause diminished
bone density, infertility, and sexual dysfunction. In-
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troducing high doses of testosterone to female minors
increases the risk of erythrocytosis, myocardial infarc-
tion, liver dysfunction, coronary artery disease, cerebro-
vascular disease, hypertension, and breast and uterine
cancer. And giving young males high amounts of es-
trogen can cause sexual dysfunction and increases the
risk of macroprolactinoma, coronary artery disease, cer-
ebrovascular disease, cholelithiasis, and hypertriglycer-
idemia.

The challengers disagree, citing experts of their own.
But no one disputes that these treatments carry risks or
that the evidence supporting their use is far from con-
clusive. See Eknes-Tucker, _ F.4th at |, 2023 WL
5344981, at *7-8, *13; Doe Appellees’ Br. 44-45; L.W. Ap-
pellees’ Br. 35-36. The Endocrine Society’s guidelines
recognize that puberty blockers can cause “adverse ef-
fects on bone mineralization” and “compromised fertil-
ity,” along with “unknown effects on brain develop-
ment.” Endocrine Society Clinical Practice Guide-
line, supra, at 3882. The World Professional Associa-
tion for Transgender Health likewise cautions that hor-
mone therapy can impair fertility, and it notes the “ma-
jor gaps in knowledge” in this area. 2022 WPATH
Guidelines, supra, at S103, S118. At bottom, the chal-
lengers simply disagree with the States’ assessment of
the risks and the right response to those risks. That
does not suffice to invalidate a democratically enacted
law on rational-basis grounds.

V.

The preliminary injunctions suffer from another
merits-related problem: their scope. KEach one rests
on a facial invalidation of each Act, as opposed to an as-
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applied judgment, and each one applies to every individ-
ual in the state. Each premise is mistaken.

The challengers claim that the Tennessee and Ken-
tucky laws facially violate the Constitution. But liti-
gants raising “a facial challenge to a statute normally
‘must establish that no set of circumstances exists under
which the [statute] would be valid.”” Unaited States v.
Hansen, 143 S. Ct. 1932, 1939 (2023) (quoting United
States v. Salerno, 481 U.S. 739, 745 (1987)). That’s a
“strict standard” that we have no authority to “dilute[].”
Dobbs, 142 S. Ct. at 2275. We have many cases adher-
ing to the Salerno test. See, e.g., Oklahoma v. United
States, 62 F.4th 221, 231 (6th Cir. 2023); United States
v. Fields, 53 F.4th 1027, 1038 (6th Cir. 2022); Green
Party of Tenn. v. Hargett, 700 ¥.3d 816, 826 (6th Cir.
2012); Warshak v. United States, 532 F.3d 521, 529 (6th
Cir. 2008) (en banc); Aronson v. City of Akron, 116 F.3d
804, 809 (6th Cir. 1997). Under this standard, plaintiffs
must rule out every potentially valid application, say
with respect to individuals too young to consent to a reg-
imen of hormone treatments or with respect to some
physically invasive drug treatments in particular, before
we may declare a law facially invalid. Yet they have
not tried to meet this standard, and that by itself under-
cuts the preliminary injunctions.

Turn to the nature of the injunctions. District
courts “should not issue relief that extends further than
necessary to remedy the plaintiff’s injury.” Kentucky
v. Biden, 57 F.4th 545, 556 (6th Cir. 2023). One injune-
tion prohibits Tennessee from enforcing its law against
the nine challengers and against the other seven million
residents of the Volunteer State. The other injunction
prohibits Kentucky from enforcing its law against seven
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minors and their parents and against the other 4.5 mil-
lion residents of the Bluegrass State. Absent a properly
certified class action, these individuals do not represent
every citizen of their States. And it is doubtful that the
nature of federal judicial power—or for that matter Ar-
ticle III—permits such sweeping relief without the ex-
istence of a properly certified class or an extraordinary
reason for ignoring these normal limits on the federal
judicial power.  Article III confines the “judicial
power” to “Cases” and “Controversies.” U.S. Const.
art. III, § 2. Federal courts may not issue advisory
opinions or address statutes “in the abstract.” Califor-
nia v. Texas, 141 S. Ct. 2104, 2115 (2021) (quotation
omitted). They instead must operate in a party-
specific and injury-focused manner. See id.; Gill v.
Whitford, 138 S. Ct. 1916, 1934 (2018). A court order
that goes beyond the injuries of a particular plaintiff to
enjoin government action against nonparties exceeds
the norms of judicial power. See Califano v. Yama-
saki, 442 U.S. 682, 702 (1979); see, e.g., Trump v. Ha-
wait, 138 S. Ct. at 2424-29 (Thomas, J., concurring);
Dep’t of Homeland Sec. v. New York, 140 S. Ct. 599, 599-
601 (2020) (mem.) (Gorsuch, J., concurring); see also
Doster v. Kendall, 54 F.4th 398, 439 (6th Cir. 2022);
Samuel L. Bray, Multiple Chancellors: Reforming the
National Injunction, 131 Harv. L. Rev. 417, 457-82
(2017).

Even if courts in some instances may wield such
power, the district courts likely abused their discretion
by deploying it here. See, e.g., Biden, 57 F.4th at 557,
see also United States v. Texas, 143 S. Ct. 1964, 1985-86
(2023) (Gorsuch, J., concurring) (considering the sys-
temic harms of overbroad injunctions as part of abuse-
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of-discretion review). Neither order offers any mean-
ingful reason for imposing such broad relief.

Plaintiffs argue on appeal that statewide relief is nec-
essary to remedy their injuries. Medical providers,
they point out, could choose not to treat the minor plain-
tiffs if they cannot also treat other minors. Such “spec-
ulation” about third-party behavior will not do. Biden,
57 F.4th at 557. Plaintiffs add that an injunction con-
fined to the minors in this case “would also force those
who proceeded pseudonymously to reveal their identi-
ties in order to obtain care.” L.W. Appellees’ Br. 58.
Plaintiffs did not argue the point below. And even if
they had, plaintiffs cite no authority that privacy inter-
ests alone could justify statewide relief. Besides, a
statewide injunction is not the only path to privacy.
Medical providers are no strangers to patient confiden-
tiality. Through each variation on these themes, plain-
tiffs fail to explain why a class action would not solve
these problems.

We leave for the district courts on remand to con-
sider one other issue: standing, more specifically re-
dressability. See Arizona, 40 F.4th at 383 (noting that,
at the preliminary injunction phase, Article III standing
goes to the “likelihood of success” on the merits). Be-
fore reaching the final injunction stage of the case, the
parties may wish to introduce evidence about whether
any of the plaintiff doctors plan to offer these treat-
ments in the future if they succeed on these constitu-
tional claims. As a factual and legal matter, the point
is undeveloped and potentially knotty.

VI.

The other preliminary injunction factors largely fa-
vor the States as well. If the injunction remains in
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place, Tennessee and Kentucky will suffer harm from
their inability to enforce the will of their legislatures, to
further the public-health considerations undergirding
the laws, and to avoid health risks to their children.

As for harm to others, Tennessee permits the chal-
lengers to continue their existing treatments until
March 31, 2024, Tenn. Code Ann. § 68-33-103(b)(1)(B),
and Kentucky permits an indefinite period of treatment
to “systematically reduce[]” the use of drugs or hor-
mones, Ky. Rev. Stat. Ann. § 311.372(6). These fea-
tures of the laws lessen the harm to those minors who
wish to continue receiving treatment. But we appreci-
ate that they do not answer the concerns of those who
might wish to continue treatment beyond what these
States allow or of those minors who might seek treat-
ment for the first time in the future. That creates an
irreversible problem of its own, one that lies at the crux
of the case. Both sides have the same fear, just in op-
posite directions—one saying the procedures create
health risks that cannot be undone, the other saying the
absence of such procedures creates risks that cannot be
undone. This choice in this instance is not for judges
to make. Elected representatives, as it happens, made
these precise cost-benefit decisions and did not trigger
any reason for judges to second-guess them.

As for the public interest, Tennessee and Kentucky’s
interests in applying these laws to their residents and in
being permitted to protect their children from health
risks weigh heavily in favor of the States at this junc-
ture.

ok sk

No one in these consolidated cases debates the exist-
ence of gender dysphoria or the distress caused by it.
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And no one doubts the value of providing psychological
and related care to children facing it. The question is
whether certain additional treatments—puberty block-
ers, hormone treatments, and surgeries—should be
added to the mix of treatments available to those age 17
and under. As to that, we return to where we started.
This is a relatively new diagnosis with ever-shifting ap-
proaches to care over the last decade or two. Under
these circumstances, it is difficult for anyone to be sure
about predicting the long-term consequences of aban-
doning age limits of any sort for these treatments.
That is precisely the kind of situation in which life-
tenured judges construing a difficult-to-amend Consti-
tution should be humble and careful about announcing
new substantive due process or equal protection rights
that limit accountable elected officials from sorting out
these medical, social, and policy challenges.

For these reasons, we reverse the preliminary in-
junctions issued in these cases and remand them for fur-
ther proceedings consistent with this decision.
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DISSENT

HELENE N. WHITE, Circuit Judge, dissenting. The
statutes we consider today discriminate based on sex
and gender conformity and intrude on the well-established
province of parents to make medical decisions for their
minor children. Despite these violations of the Equal
Protection and Due Process Clauses of the Fourteenth
Amendment, the majority concludes that the statutes
are likely constitutional and reverses district court or-
ders enjoining the statutes. I respectfully dissent.

I.

We consider whether to uphold injunctions against
the enforcement of Tennessee and Kentucky statutes in-
sofar as they ban the use of puberty suppressants and
hormone therapy to treat minors who are diagnosed
with gender dysphoria.

A.

At birth, an infant is assigned a sex, either male or
female. An assignment is usually based on the appear-
ance of external genitalia, although the term sex, as used
in the medical community, also comprises other things,
such as internal reproductive organs, chromosomes, hor-
mones, and secondary sex characteristics. Gender iden-
tity, in contrast, “is the medical term for a person’s in-
ternal, innate sense of belonging to a particular sex.”
No. 23-5609, R. 17-1, PID 148. Assigned sex and gen-
der identity match for most individuals, but for trans-
gender individuals, they do not align.
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For a small segment of the population, incongruity
between assigned sex and gender identity can result in
gender dysphoria, a medical condition characterized by
significant psychological distress or impairment in so-
cial, occupational, or other important areas of function-
ing. The condition is listed in the Diagnostic and Sta-
tistical Manual, Version 5 (DSM-5), the diagnostic and
coding compendium for mental-health professionals,
and can arise during childhood, adolescence, or adult-
hood. Ifuntreated, gender dysphoria may result in se-
vere anxiety and depression, eating disorders, sub-
stance-use issues, self-harm, and suicidality.

The World Professional Association for Transgender
Health (WPATH) and the Endocrine Society have pub-
lished clinical-practice guidelines on how best to treat
gender dysphoria. The WPATH is the leading associ-
ation of medical and mental-health professionals with
expertise in treating gender dysphoria, and the Endo-
crine Society is an organization representing more than
18,000 endocrinologists. The groups are the largest
professional associations in the United States in their
respective fields. The first set of guidelines dates to
1979, and the organizations have revised the guidelines
several times since.

The goal of treatment for gender dysphoria is to re-
duce distress and improve functioning by enabling an af-
fected person to live in conformity with the person’s
gender identity, and the process of undergoing such
treatment is often called gender transition or gender-
affirming care. The precise treatment for gender dys-
phoria depends on an individual’s medical and mental-
health circumstances and age—whether the individual
is a pre-pubescent child, an adolescent, or an adult.
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Transition typically starts with a series of steps
known as social transition. Those steps often include
using a name and pronouns, wearing clothes, and prac-
ticing grooming habits associated with the person’s gen-
der identity. Beginning with adolescence, a healthcare
provider may recommend medical interventions, includ-
ing prescription medications. Minors often experience
intensification of gender dysphoria when entering ado-
lescence due to the development of secondary sex char-
acteristics, such as facial and body hair for males and
breasts for females. Providers do not consider these
interventions until the onset of puberty.

Under the WPATH and the Endocrine Society guide-
lines, an adolescent may receive medical interventions
only if the adolescent: (1) has gender incongruence
that is both marked and sustained over time; (2) meets
the diagnostic criteria for gender dysphoria; (3) demon-
strates sufficient emotional and cognitive maturity to
provide informed consent for the treatment; (4) actually
provides such consent with the adolescent’s parents af-
ter being informed of the potential reproductive and
other side effects; and (5) has no mental-health concerns
that may interfere with diagnosis or treatment. The
guidelines “recommend health care professionals in-
volve the relevant disciplines, including mental health

professionals, to reach a decision about whether”
gender-affirming care is “appropriate and remain[s] in-
dicated throughout the course of treatment until the
transition is made to adult care.” No. 23-5600, R. 113-
9, PID 1792.!

I Because “not all patients and families are in the position or in a
location to access multidisciplinary care, the lack of available disci-
plines should not preclude a young person from accessing needed
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Treatment may consist of puberty-suppressing med-
ications and hormone therapy. Pubertal suppression
prevents the worsening of gender dysphoria by limiting
the development of secondary sex characteristics and is
appropriate only if the adolescent’s gender dysphoria
has worsened with the onset of puberty. Hormone
therapy—testosterone for adolescent transgender boys
and testosterone suppression and estrogen for adoles-
cent transgender girls—also reduces distress by facili-
tating physiological changes consistent with the adoles-
cent’s gender identity and on a similar timeline as the
adolescent’s non-transgender peers.

A substantial body of evidence—including cross-
sectional and longitudinal studies as well as decades of
clinical experience—shows that these medical interven-
tions work. Gender-affirming care improves short- and
long- term outcomes for adolescents with gender dys-
phoria by reducing rates of depression, anxiety, self-
harm, and suicidality, and brings their mental health
into alignment with their peers. Adverse side effects,
moreover, are infrequent, and healtheare providers can
easily manage them. Providers have used puberty
suppressants to treat precocious (or early) puberty for
decades, and suppressants have no long-term effects on
fertility or sexual functioning. Suppression is also re-
versible; if treatment ceases, endogenous puberty nor-
mally resumes. Hormone therapy likewise is safe and
poses a low risk of side effects or adverse consequences.
The percentage of individuals who later come to regret
undergoing such care is low—only about one percent.

care in a timely manner,” but “[w]hen disciplines are available,” the
guidelines “recommend[] efforts be made to include the relevant
providers.” No. 23-5600, R. 113-9, PID 1792.
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The WPATH and the Endocrine Society guidelines
constitute the prevailing standard of care for individuals
with gender dysphoria. They are based on the same
quality of evidence as other clinical-practice guidelines.
And every professional association for medical and mental-
health providers in the United States—including the
American Medical Association, American Academy of
Pediatrics, and the American Psychiatric Association—
has endorsed the guidelines.

B.

Tennessee Plaintiffs are transgender adolescents
L.W., John Doe, and Ryan Roe (Tennessee Minor Plain-
tiffs), their parents Samantha and Brian Williams, Jane
and James Doe, and Rebecca Roe (Tennessee Parent
Plaintiffs), and Dr. Susan Lacy (Tennessee Physician
Plaintiff), a physician licensed to practice medicine in
Tennessee. All Tennessee Minor Plaintiffs were un-
dergoing gender-affirming care when Tennessee’s stat-
ute took effect. All have benefitted from their care.

L.W., a fifteen-year-old transgender girl, first began
to question her gender identity when she was ten years
old. She felt like she was “trapped” or “drowning” and
found it hard to focus in school or connect with her
friends. No. 23-5600, R. 22, PID 196-97. She started
getting sick at school and routinely developed urinary
tract infections because she was not using the restroom
out of distress with the sex-separated facilities. L.W.
saw a therapist, who diagnosed her with gender dyspho-
ria. L.W. began puberty at age thirteen, and the pro-
spect of changes like a deeper voice and facial hair ter-
rified her. Thus, her physician at Vanderbilt Chil-
dren’s Hospital (VCH) discussed treatment options, in-
cluding puberty suppressants and, later, hormone ther-
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apy. L.W. and her parents decided that treatment was
right for her. Now, L.W.is a happy, confident, and out-
going teenager.

Ryan Roe is a fifteen-year-old transgender boy. By
the time he entered the fifth grade, he had begun pu-
berty and became depressed and anxious. He had a
panic attack when he had his first period. In the sixth
grade, Ryan often vomited from anxiety in the morning
before school, and his distress persisted despite treat-
ment with anti-anxiety medication. Ryan’s peers bul-
lied him. He stopped talking in public because of the
sound of his voice and began engaging in self-harm.
Two years of psychotherapy provided Ryan minimal
benefit, and after the seventh grade, his therapist diag-
nosed him with gender dysphoria. Ryan and his par-
ents consulted with an endocrinologist at VCH, and af-
ter months of weighing the benefits and risks of treat-
ment, Ryan elected to undergo hormone therapy.
Treatment transformed Ryan’s life: he has returned to
his vocal, outgoing self, raises his hand in school, and
willingly joins in family photographs.

John Doe is a twelve-year-old transgender boy. He
knew that he was a boy beginning when he was two or
three years old. When John was three or four years old,
he adopted a typically male name and began telling his
friends that he was a boy. Participating in sex-separated
activities with girls made him miserable; he was upset
playing on an all-girls soccer team, and he asked his
mother why he could not wear the boy’s outfit or dance
the boy’s part in his dance classes and recitals. During
first grade, John started seeing a therapist, who diag-
nosed him with gender dysphoria. When John was
nine, his mom gave him the female version of The Care
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and Keeping of You, a book designed to teach children
about the changes that their bodies undergo in adoles-
cence. John became mortified of the prospect of fe-
male puberty. His pediatrician referred him to an en-
docrinologist to explore treatment options. The endo-
crinologist monitored John for years, and once John
began puberty, John and his parents decided that pu-
berty suppression was the best course for John. Be-
cause of treatment, John has “finally” arrived at a
“healthy, happy place,” and when the time is right, he
hopes to begin hormone therapy. No. 23-5600, R. 24,
PID 212-13.

Dr. Lacy, the Tennessee Physician Plaintiff, is board-
certified in obstetrics and gynecology and licensed to
practice medicine in Tennessee. At her practice in
Memphis, she treats both cisgender and transgender
patients, including twenty minor transgender patients
with gender dysphoria. Dr. Lacy has seen first-hand
how integral such care is to her patients’ well-being.
No patient has expressed to Dr. Lacy any regret from
treatment.

Kentucky Plaintiffs are three transgender boys and
four transgender girls (Kentucky Minor Plaintiffs) and
their parents (Kentucky Parent Plaintiffs). At the time
Kentucky’s statute took effect, six of the Kentucky Mi-
nor Plaintiffs were undergoing gender-affirming care
under the supervision of their medical providers and
with the consent of their parents. The remaining Ken-
tucky Minor Plaintiff, who is nine years old, anticipates
needing care once she begins puberty.

Gender-affirming care has benefited the Kentucky
Minor Plaintiffs tremendously. John Minor Doe 1
(JM1), for example, is a twelve-year-old transgender
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boy whose mental health deteriorated when he began
menstruating. His parents hospitalized him when he
became suicidal. After consultations with therapists,
psychiatrists, a pediatric nurse practitioner, and an en-
docrinologist, JM1 was diagnosed with gender dyspho-
ria. He later began gender-affirming care and experi-
enced an immediate improvement in his wellbeing; his
suicidality abated, and he returned to the happy child he
was before his first period. The stories of John Minor
Doe 2, Jane Minor Doe 3, and John Minor Doe 5 are
similar—they received diagnoses of gender dysphoria
after consultations with their healthcare providers and
saw noticeable improvements in their wellbeing after
starting gender-affirming care. Their parents fear
that their children will revert to their prior distressed
states if the care ceases.”

C.

Tennessee and Kentucky passed statutes this year
prohibiting the use of puberty suppressants and hor-
mone therapy “for the purpose of” providing gender-
affirming care to minors.” Tennessee’s statute set forth

2 See also generally Brief of Amici Curiae Elliott Page and Fifty-
Six Other Individuals (detailing personal triumphs and societal
contributions of transgender individuals across myriad industries,
many of whom benefited from gender-affirming care as minors or
later in life and “describe it as crucial to their wellbeing and even
survival”).

3 In addition to restricting use of puberty blockers and hormone
therapy, the statutes restrict certain surgeries, but Kentucky
Plaintiffs do not challenge those restrictions, see Kentucky Appel-
lees Br. 16 n.1, and Tennessee Plaintiffs do not appeal the district
court’s ruling that they do not have standing to challenge the sur-
gery restrictions, see L. W. ex rel. Williams v. Skymetti, No. 23-CV-
00376, 2023 WL 4232308, at *5 (M.D. Tenn. June 28, 2023).
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an effective date of July 1, 2023. See 2023 Tenn. Pub.
Acts ch. 1. Kentucky’s legislature overrode the gover-
nor’s veto, enacting its statute on March 29, 2023, with
an effective date of June 29, 2023. See Ky. Acts 775-79.

Tennessee’s statute prohibits a healthcare provider
from performing, administering, or offering to perform
or administer on a minor “any puberty blocker or hormone
to a human being,” Tenn. Code Ann. § 68-33-102(5)(B),
“for the purpose of” either (1) “[e]nabling a minor to iden-
tify with, or live as, a purported identity inconsistent
with the minor’s sex” or (2) “[t]reating purported dis-
comfort or distress from a discordance between the mi-
nor’s sex and asserted identity,” id. § 68-33-103(a).
The statute exempts from the prohibition any treatment
for a “congenital defect, precocious puberty, disease, or
physical injury,” id. § 68-33-103(b)(1), but forbids treat-
ment for “gender dysphoria, gender identity disorder,
gender incongruence, or any mental condition, disorder,
disability, or abnormality,” id. § 68-33-102(1). Minors
who began treatment before July 1, 2023, may phase out
medication until March 31, 2024, if their providers cer-
tify that “ending the medical procedure would be harm-
ful.” Id. § 68-33-103(b)(1)(B), (b)(3).

Under Kentucky’s statute, a healthcare provider may
not, “for the purpose of attempting to alter the appear-
ance of, or to validate a minor’s perception of, the mi-
nor’s sex, if that appearance or perception is incon-
sistent with the minor’s sex, knowingly” provide certain
forms of care. Ky. Rev. Stat. § 311.372(2). Prohibited
care includes “[p]rescrib[ing] or administer[ing] any
drug to delay or stop normal puberty” or “testosterone,
estrogen, or progesterone, in amounts greater than
would normally be produced endogenously in a healthy
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person of the same age and sex.” Id. § 311.372(2)(a)-
(b). The statute exempts treatment for certain minors
from the ban:

(a) A minor born with a medieally verifiable disor-
der of sex development, including external biological
sex characteristics that are irresolvably ambiguous;

(b) A minor diagnosed with a disorder of sexual de-
velopment, if a health care provider has determined,
through genetic or biochemical testing, that the mi-
nor does not have a sex chromosome structure, sex
steroid hormone production, or sex steroid hormone
action, that is normal for a biological male or biologi-
cal female; or

(¢) A minor needing treatment for an infection, in-
jury, disease, or disorder that has been caused or ex-
acerbated by any action or procedure prohibited by
[the statute].

Id. § 311.372(3).

Both statutes authorize licensing sanctions for
healthcare providers. See Tenn. Code Ann. § 68-33-
107; Ky. Rev. Stat. § 311.372(4). Tennessee’s statute
further authorizes its Attorney General to bring a civil
action against healthcare providers. See Tenn. Code
Ann. § 68-33-106. And both statutes include mecha-
nisms for private civil enforcement, see Tenn. Code Ann.
§ 68-33-105; Ky. Rev. Stat. § 311.372(5), though Plain-
tiffs do not challenge the constitutionality of these mech-
anisms.
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Plaintiffs sought preliminary injunctions to enjoin
enforcement of these statutes, arguing that the statutes
discriminate based on sex and transgender status in vi-
olation of the Equal Protection Clause and deprive Par-
ent Plaintiffs of their fundamental right to make medical
decisions for their children in violation of the Due Pro-
cess Clause."

The district courts in both cases issued statewide
preliminary injunctions, concluding that the statutes are
likely unconstitutional on due-process and equal-protection
grounds. See L.W. ex rel. Williams v. Skrmetti, 2023
WL 4232308, at *6; Doe 1 v. Thornbury, No. 23-CV-230,
2023 WL 4230481, at *1 (W.D. Ky. June 28, 2023). The
Tennessee district court reasoned that the state’s stat-
ute infringed Parent Plaintiffs’ fundamental right to
make medical decisions for their children and that the
state failed to establish a compelling interest supporting
the law and show that the law was narrowly tailored in
support of any asserted interest. See 2023 WL 4232308,
at *6-8. The court also reasoned that the statute dis-
criminated based on sex and transgender status, which
the court found to be a semi-suspect class. See id. at
*9-19. The Kentucky district court followed the same
analysis regarding Kentucky’s statute but concluded

4 Kentucky Plaintiffs sought a preliminary injunction against the
presidents of the state medical and nursing boards, whom the Ken-
tucky statute tasked with enforcement of the treatment ban, but
the presidents had “no objection to” the injunction and agreed “it
would behoove [licensed physicians and nurses] and their patients
for the Court to grant the injunction and maintain the status quo
pending final ruling on the merits of the suit.” No. 23-5609, R. 41,
PID 478-7. The Kentucky Attorney General intervened.
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that it did not need to decide whether transgender per-
sons are a semi-suspect class. See 2023 WL 4230481,
at *3 n.5.

State officials in both cases brought emergency mo-
tions to stay these preliminary injunctions, which this
panel considered in July. The majority stayed the Ten-
nessee preliminary injunction over my dissent, becom-
ing the first court in this country to find that such re-
strictions on gender-affirming care for transgender
youth are likely constitutional. See L.W. ex rel. Wil-
liams v. Skrmetti, 73 F.4th 408, 422 (6th Cir. 2023).°
However, the majority emphasized: “These initial
views, we must acknowledge, are just that: initial.
We may be wrong. It may be that the one week we
have had to resolve this motion does not suffice to see
our own mistakes.” Id. The majority later upheld the
Kentucky district court’s stay of its own preliminary in-
junction, again over my dissent. See Doe 1 v. Thorn-
bury, 75 F.4th 655, 657 (6th Cir. 2023).

We now hear these cases to reach a merits decision
whether to affirm the district courts’ preliminary in-
junctions. Plaintiffs reiterate their arguments that the
statutes are unconstitutional under the Equal Protec-
tion Clause because they discriminate based on sex, gen-
der conformity, and transgender status and the Due
Process Clause because they deny parents the funda-
mental right to make medical decisions for their chil-
dren.

5 T recognize that Eknes-Tucker v. Governor of Alabama, —
F.4th —, 2023 WL 5344981 (11th Cir. Aug. 21, 2023), followed our
decision and upheld Alabama’s statute.
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“We review a district court’s grant of a preliminary
injunction for an abuse of discretion,” reviewing its “le-
gal conclusions de novo and its factual findings for clear
error.” Obama for Am. v. Husted, 697 F.3d 423, 428
(6th Cir. 2012). “The injunction will seldom be dis-
turbed unless the district court relied upon clearly erro-
neous findings of fact, improperly applied the governing
law, or used an erroneous legal standard.” Id. (quot-
ing Mascio v. Pub. Emps. Ret. Sys. of Ohto, 160 F.3d
310, 312 (6th Cir. 1998)).

“Courts reserve the extraordinary remedy of a pre-
liminary injunction for those cases where it is necessary
to preserve the status quo pending a final determination
of the merits.” La.-Pac. Corp. v. James Hardie Bldg.
Prod., Inc., 928 F.3d 514, 517 (6th Cir. 2019). “In de-
ciding whether to issue an injunction, a district court
weighs four factors: ‘(1) whether the movant has a
strong likelihood of success on the merits; (2) whether
the movant would suffer irreparable injury absent the
injunction; (3) whether the injunction would cause sub-
stantial harm to others; and (4) whether the public in-
terest would be served by the issuance of an injunc-
tion.”” Id. (quoting S. Glazer’s Distribs. of Ohio, LLC
v. Great Lakes Brewing Co., 860 F.3d 844, 849 (6th Cir.
2017)). “Aslong as a plaintiff demonstrates some like-
lihood of success on the merits, a court should balance
rather than tally these factors,” although “our cases
warn that a court must not issue a preliminary injunec-
tion where the movant presents no likelihood of merits
success.” Id.
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I start by evaluating Plaintiffs’ likelihood of success
on the merits and conclude that the statutes are likely
unconstitutional under the Fourteenth Amendment’s
Equal Protection and Due Process Clauses.

A.

“‘[OJur Nation has had a long and unfortunate his-
tory of sex discrimination,” . . . a history which war-
rants the heightened scrutiny we afford all gender-
based classifications today.” J.E.B. v. Alabama ex rel.
T.B., 511 U.S. 127, 136 (1994) (quoting Frontiero wv.
Richardson, 411 U.S. 677, 684 (1973) (plurality opin-
ion)). “[T]he party seeking to uphold a statute that
classifies individuals on the basis of their gender must
carry the burden of showing an ‘exceedingly persuasive
justification’ for the classification.” Miss. Univ. for
Women v. Hogan, 458 U.S. 718, 724 (1982) (quoting
Kirchberg v. Feenstra, 450 U.S. 455, 461 (1981)). “The
burden is met only by showing at least that the classifi-
cation serves ‘important governmental objectives and
that the discriminatory means employed’ are ‘substan-
tially related to the achievement of those objectives.’”
Id. (quoting Wenglerv. Druggists Mutual Ins. Co., 446
U.S. 142, 150 (1980)). This standard is known as “in-
termediate scrutiny.” Clark v. Jeter, 486 U.S. 456, 461
(1988).

Contrary to the majority, I conclude that Tennes-
see’s and Kentucky’s statutes cannot pass constitutional
muster. First, the statutes trigger heightened scru-
tiny because they facially discriminate based on a mi-
nor’s sex as assigned at birth and on a minor’s failure to
conform with societal expectations concerning that sex.
Second, Tennessee and Kentucky do not show an ex-
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ceeding persuasive justification or close means-ends fit
for their classifications.’

1.

Equal-protection jurisprudence is clear: When a
“challenged [statute] expressly discriminates among
[persons] on the basis of gender, it is subject to serutiny
under the Equal Protection Clause of the Fourteenth
Amendment.” Hogan, 458 U.S. at 723 (citing Reed v.
Reed, 404 U.S. 71, 75 (1971)). Express discrimination,
or a facial classification, exists if the statutory language
requires reference to a person’s sex to determine
whether some activity is permitted or prohibited. See
Washington v. Seattle Sch. Dist. No. 1,458 U.S. 457, 485
(1982) (noting that a law is not “facially unrelated to
race” because it “dealt in explicitly racial terms”). “A
showing of discriminatory intent is not necessary when
the equal protection claim is based on an overtly dis-
criminatory classification.” Wayte v. United States,
470 U.S. 598, 608 n.10 (1985) (citing Strauder v. West

6 Plaintiffs also argue that transgender persons are a suspect or
semi-suspect class and that the statutes impermissibly discrimi-
nate based on transgender status, but it is unnecessary to resolve
this question today. According to this argument: “Transgender
people satisfy all the indicia of a suspect class: (1) they have his-
torically been subject to discrimination; (2) they have a defining
characteristic that bears no relation to their ability to contribute to
society; (3) they may be defined as a discrete group by obvious,
immutable, or distinguishing characteristics; and (4) they are a mi-
nority group lacking political power.” Kentucky Appellees Br.
40-42 (citing Windsor v. United States, 699 F.3d 169, 181 (2d Cir.
2013)); see also Tennessee Appellees Br. 30-32. Although Plain-
tiffs present weighty arguments, the complex questions involved
need not be resolved here because the statutes clearly discriminate
based on sex.
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Virginia, 100 U.S. 303 (1880)). Put simply, if a statute
facially “provides that different treatment be accorded
to [persons] on the basis of their sex,” the statute neces-
sarily “establishes a classification subject to scrutiny
under the Equal Protection Clause.” Reed v. Reed, 404
U.S. 71, 75 (1971); see also Latta v. Otter, 771 F.3d 456,
480 (9th Cir. 2014) (Berzon, J., concurring) (“A law that
facially dictates that a man may do X while a woman may
not, or vice versa, constitutes, without more, a gender
classification.”).

It is just as clear that a classification based on gender
stereotypes triggers heightened scrutiny. See J.E.B.,
511 U.S. at 138 (concluding that the government’s use of
peremptory jury strikes based on the presumption that
the potential jurors’ views corresponded to their sexes
was unconstitutional under intermediate scrutiny). And
this court held nearly twenty years ago that differential
treatment because a person “fails to act and/or identify
with his or her gender” is “[s]ex stereotyping,” Smith v.
City of Salem, 378 F.3d 566, 575 (6th Cir. 2004), and
“easily constitute[s] a claim of sex discrimination
grounded in the Equal Protection Clause of the Consti-
tution,” id. at 577. Further, just three years ago, the
Supreme Court confirmed that if the government treats
differently “a person identified as male at birth for traits
or actions that it tolerates in a[] [person] identified as
female at birth,” or vice versa, the person’s “sex plays
an unmistakable ... vrole.” Bostock v. Clayton
Cnty., 140 S. Ct. 1731, 1741-42 (2020).

Tennessee’s and Kentucky’s statutes classify based
on a minor’s sex as assigned at birth. Tennessee pro-
hibits medical procedures when sought to “[e]nabl[e] a
minor to identify with, or live as, a purported identity
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inconsistent with the minor’s sex” or to “[t]reat[] pur-
ported discomfort or distress from a discordance be-
tween the minor’s sex and asserted identity.” Tenn.
Code Ann. § 68-33-103(a). Kentucky likewise prohibits
procedures “for the purpose of attempting to alter the
appearance of, or to validate a minor’s perception of, the
minor’s sex, if that appearance or perception is incon-
sistent with the minor’s sex.” Ky. Rev. Stat. § 311.372(2).
Thus, “medical procedures that are permitted for a mi-
nor of one sex are prohibited for a minor of another sex.”
73 F.4th at 422 (White, J., concurring in part and dis-
senting in part) (quoting Brandt ex rel. Brandt wv.
Rutledge, 47 F.4th 661, 669 (8th Cir. 2022)). “[A] per-
son identified male at birth could receive testosterone
therapy to conform to a male identity,” for example, “but
a person identified female at birth could not.” Id.; see
also Adams ex rel. Kasper v. Sch. Bd., 57 F.4th 791, 801
(11th Cir. 2022) (en banc) (“The School Board’s bath-
room policy requires ‘biological boys’ and ‘biological
girls’—in reference to their sex determined at birth—to
use either bathrooms that correspond to their biological
sex or sex-neutral bathrooms. This is a sex-based clas-
sification.”); A.C. ex rel. M.C. v. Metro. Sch. Dist., 75
F.4th 760, 772 (7th Cir. 2023) (similar).

The statutes also condition the availability of proce-
dures on a minor’s conformity with societal expectations
associated with the minor’s assigned sex. Each law
bars treatment when sought “for the purpose of” induc-
ing physiological changes, like secondary sex character-
istics, that are “inconsistent with” how society expects
boys and girls to appear. Tenn. Code Ann. § 68-33-103(a);
see also Ky. Rev. Stat. § 311.372(2) (prohibiting proce-
dures “to alter the appearance of, or to validate a mi-
nor’s perception of, the minor’s sex, if that appearance
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or perception is inconsistent with the minor’s sex” (em-
phasis added)). A minor assigned the male sex at birth
cannot, for example, obtain puberty suppressants or es-
trogen to attain a feminine appearance, but a minor as-
signed the male sex at birth and born with intersex traits
may obtain treatments to induce changes “consistent
with” maleness. See Tenn. Code Ann. § 68-33-103(a) (ex-
empting treatment for a “congenital defect”); Ky. Rev.
Stat. § 311.372(3)(a) (exempting treatment for “[a] mi-
nor born with a medically verifiable disorder of sex de-
velopment, including external biological sex character-
istics that are irresolvably ambiguous”). Classifica-
tions like these—motivated by perceptions of “typically
male or typically female ‘tendencies’”—are the kind of
“generalizations” at which courts must “take a ‘hard
look.”” United States v. Virginia (VMI), 518 U.S. 515,
541 (1996) (citation omitted).

The statutes accordingly “penalize[]” treatment for a
minor “identified as male at birth” but “tolerate[]” the
same treatment for a minor “identified as female at
birth,” Bostock, 140 S. Ct. at 1741, and vice versa. That
is a facial classification, pure and simple.

2.
Since sex and gender conformity each “play[] an un-
mistakable . .. role,” Bostock, 140 S. Ct. at 1742, in

determining the legality of a medical procedure for a mi-
nor, these statutes should raise an open-and-shut case
of facial classifications subject to intermediate scrutiny.
Yet the majority concludes otherwise.

The majority first reasons that “no [classification] oc-
curs in either law” because the statutes “regulate sex-
transition treatments for all minors, regardless of sex,”
and “[u]nder each law, no minor may receive puberty



T4a

blockers or hormones or surgery in order to transition
from one sex to another.” Maj. Op. 24. This reason-
ing invokes an “equal application” principle, which was
once acceptable in the Supreme Court’s equal-protection
jurisprudence, see Pace v. Alabama, 106 U.S. 583, 585
(1883) (upholding a statutory scheme that punished in-
terracial fornication and adultery more severely than
intra-racial fornication and adultery because “[t]he pun-
ishment of each offending person, whether white or
black, is the same”), overruled by McLaughlin v. Flor-
ida, 379 U.S. 184 (1964). But the Court has since re-
jected that principle—emphatically and repeatedly.

In Loving v. Virginia, the Court held unconstitu-
tional anti-miscegenation laws that applied to black and
white persons alike. In so doing, the Court “reject[ed]
the notion that the mere ‘equal application’ of a statute
containing racial classifications is enough to remove the
classifications from the Fourteenth Amendment’s pro-
scription of all invidious racial discriminations.” 388
U.S. 1, 8 (1967). The key, the Court said, was that
“[t]he statutes proscribe generally accepted conduct if
engaged in by members of different races.” Id. at 11.
Because the statutes “rest[ed] . .. wupon distinctions
drawn according to race,” “the Equal Protection Clause
demand[ed] that [the ] classifications ... be sub-
jected to the ‘most rigid scrutiny.”” Id. (citation omit-
ted). Just as theillegality of a marriage under the stat-
utes in Loving hinged on a person’s race, so too here
does the legality of medical procedures hinge on a per-
son’s sex.

The Supreme Court has confirmed in numerous post-
Loving cases, moreover, that laws that classify on sus-
pect lines do not escape heightened scrutiny despite “ev-
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enhandedly” classifying all persons. In Powers v. Ohio,
the Court “reject[ed] . .. the view that race-based
peremptory challenges survive equal protection scru-
tiny because members of all races are subject to like
treatment,” namely, “that white jurors are subject to the
same risk of peremptory challenges based on race as are
all other jurors.” 499 U.S. 400, 410 (1991). “The sug-
gestion that racial classifications may survive when vis-
ited upon all persons,” the Court stated, “is no more au-
thoritative today than the case which advanced the the-
orem.” Id. (citing Plessy v. Ferguson, 163 U.S. 537
(1896)). “This idea has no place in our modern equal
protection jurisprudence. It is axiomatic that racial
classifications do not become legitimate on the assump-
tion that all persons suffer them in equal degree.” Id.;
see also J.E.B., 511 U.S. at 146 (extending the holding of
Powers to “discrimination in jury selection on the basis
of gender”).

The Court in Johnson v. California again rejected
the notion that a classification escapes heightened re-
view if the classification applies “equally” to all. There,
the Court considered a state department of corrections’
policy of temporarily segregating new prisoners based
on race to allow assessment of a prisoner’s danger pred-
icated on the risk of interracial violence between race-
based gangs. See 543 U.S. 499, 502 (2005). The de-
partment argued “that its policy should be exempt from”
strict scrutiny “because it is ‘neutral’—that is, it ‘neither
benefits nor burdens one group or individual more than
any other group or individual.” In other words, strict
scrutiny should not apply because all prisoners are
‘equally’ segregated.” Id. at 506 (citation omitted).
The Court disagreed, noting its “repeated command
that ‘racial classifications receive close scrutiny even
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when they may be said to burden or benefit the races
equally’” and its rejection of “the notion that separate
can ever be equal—or ‘neutral’—50 years ago in Brown
v. Board of Education.” Id. (citations omitted).

The majority also reasons that statutes “regulating
‘medical procedure[s] that only one sex ecan undergo’ or-
dinarily do not ‘trigger heightened constitutional scru-
tiny.”” Maj Op. 25 (alteration in original) (quoting
Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228,
2245-46 (2022)). The majority invokes “distinctions in-
volving pregnancy,” which do not trigger heightened
scrutiny unless shown to be “mere pretexts designed to
effect an invidious discrimination against the members
of one sex or the other.” Id. (quoting Geduldigv. At-
ello, 417 U.S. 484, 496 n.20 (1974)). “Testosterone
transitions a minor from female to male,” and “[e]stro-
gen transitions a minor from male to female, never the
reverse,” the majority says, and “[i]f a law restricting a
medical procedure that applies only to women does not
trigger heightened scrutiny, as in Dobbs and Geduldig,
laws that restrict these medical procedures unique to
each sex do not require such scrutiny either.” Id. at 26.

This contention misreads Geduldig and Dobbs, which
merely reiterated Geduldig’s language. At issue in
Geduldig was a state disability-insurance program that
excluded coverage for “any injury or illness caused by
or arising in connection with pregnancy.” 417 U.S. at
489. The Court determined that “[nJormal pregnancy
is an objectively identifiable physical condition with
unique characteristics,” thus the program “d[id] not ex-
clude anyone from benefit eligibility because of gender
but merely remove[d] one physical condition—pregnancy
—from the list of compensable disabilities.” Id. at 496



T7a

n.20. The Court also rejected the argument that a fa-
cial classification based on pregnancy was necessarily a
proxy for sex- or gender-based discrimination. See id.

The statutes here, by contrast, expressly reference a
minor’s sex and gender conformity—and use these fac-
tors to determine the legality of procedures. Further,
discrimination based on inconsistency between gender
identity and sex as assigned at birth can be seen as a
proxy for diserimination against transgender individu-
als, which “necessarily” is discrimination “because of
sex,” Bostock, 140 S. Ct. at 1744—just like “[a] tax on
wearing yarmulkes is a tax on Jews,” Bray v. Alexan-
dria Women’s Health Clinic, 506 U.S. 263, 270 (1993);
see also Rice v. Cayetano, 528 U.S. 495, 514-15 (2000)
(treating discrimination on the basis of Hawaiian ances-
try as a facial race classification because “ancestry [was]
a proxy for race”); Castaneda v. Partida, 430 U.S. 482,
495 (1977) (concluding discrimination in jury procedure
based on “Spanish surnames” was “not racially neutral
with respect to Mexican-Americans”); Christian Legal
Soc’y Chapter of the Univ. of Cal., Hastings Coll. of the
L. v. Martinez, 561 U.S. 661, 689 (2010) (“[Supreme
Court] decisions have declined to distinguish between
status and conduct in th[e] context [of sexual orientation
discrimination].”).

To further support the majority’s contention that
heightened review does not apply, the majority gives as
an example that the government may “house[] men and
women separately at a prison” if it does not “mak[e] dis-
tinctions in funding or programming available to mem-
bers of each sex.” Mayj. Op.29. I do notread Women
Prisoners of the District of Columbia v. District of Co-
lumbia as supporting the majority’s position. There,
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the D.C. Circuit considered an equal-protection chal-
lenge to the Distriet of Columbia offering fewer pro-
grams to its female than its male inmates, not the sepa-
ration of inmates based on sex. See 93 F.3d 910, 923-
24 (D.C. Cir. 1996). The court did not address what
level of scrutiny applied, or whether the programming
survived scrutiny, because the resolution of the case de-
pended on the “[t]he threshold inquiry” whether the fe-
male and male inmates were “similarly situated.” Id.
at 924. The court said the inmates were not, noting in
particular “the striking disparities between the sizes of
the prison populations.” Id. at 925. “It is hardly sur-
prising, let alone evidence of discrimination, that the
smaller correctional facility” where the women were
housed “offered fewer programs than the larger one”
where the men were housed. Id. at 925. Indeed, the
court favorably cited its earlier precedent, Pitts v.
Thornburgh, see id. at 926, which held that “heightened
scrutiny,” not the deferential rational-basis review, ap-
plied when reviewing the incarceration of female in-
mates at facilities significantly farther from the District
than similarly situated male inmates, 866 F.2d 1450,
1453 (D.C. Cir. 1989).

The majority also argues that, “in invalidating bans
on same-sex marriage in Obergefell v. Hodges,” the Su-
preme Court “would have said”—but “did not” say—
that laws with sex- or gender-based conditions trigger
heightened scrutiny if such serutiny did, in fact, apply.
Maj. Op. 30. True, the Court did not specify in Oberge-
fell the appropriate degree of judicial scrutiny. But the
Court’s silence is just that—silence. We should be
wary of reading much (if anything) into the Court’s res-
olution of the issues presented there without discussion
of the applicable level of serutiny. The Court held that
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laws prohibiting same-sex marriage were unconstitu-
tional under the Equal Protection Clause all the same.
See 576 U.S. 644, 675 (2015). Laws restricting mar-
riage to opposite-sex relationships include notable simi-
larities to the laws at issue here—they condition the
availability of something (marriage versus medical pro-
cedures) based on a person’s sex. And the Court sub-
sequently clarified in Bostock that “it is impossible to
discriminate against a person for being homosexual

without discriminating against that individual
based on sex,” 140 S. Ct. at 1741, despite, for example,
Justice Kavanaugh’s contention in dissent that, in Ober-
gefell and other cases, “the Court never suggested that
sexual orientation discrimination is just a form of sex
discrimination,” id. at 1832 (Kavanaugh, J., dissenting).

The majority further concludes that decisions under
Title VII of the Civil Rights Act, like Bostock, do not
control today’s decision. Its reasoning rests on “[d]if-
ferences [in] the language”—Title VII makes it “unlaw-
ful ... for an employer ... to discriminate
against any individual ... because of ... sex,”
while the Equal Protection Clause bars a state from
“deny[ing] to any person within its jurisdiction the equal
protection of the laws.” Maj. Op. 30 (first quoting 42
U.S.C. § 2000e-2(a)(1), then quoting U.S. Const. amend.
14,§ 1).

To be sure, Title VII and the Equal Protection Clause
are not identical. The former forbids sex- or gender-
based discrimination (subject to certain defenses), for
example, while the latter allows such discerimination if
the classification satisfies heightened scrutiny. Cf.
Students for Fair Admissions, Inc. v. President & Fel-
lows of Harvard Coll., 143 S. Ct. 2141, 2220 (2023) (Gor-
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such, J., concurring) (distinguishing Title VI's categori-
cal bar on discrimination based on race, color, or na-
tional origin and the Equal Protection Clause’s require-
ment of strict scrutiny).

But the majority does not explain why or how any dif-
ference in language requires different standards for de-
termining whether a facial classification exists in the
first instance. Indeed, Supreme Court decisions under
Title VII and the Equal Protection Clause imply the op-
posite, often citing one another. See, e.g., Gen. Elec.
Co. v. Gilbert, 429 U.S. 125, 133-34 (1976) (noting that
“court decisions construing the Equal Protection Clause

are a useful starting point” for Title VII “concepts
of discrimination” given “the similarities between [Title
VII] and some of those decisions” in extending Geduldig
to the Title VII context).”

Our decision in Smith v. City of Salem also forecloses
the majority’s position. Plaintiff “Smith—biologically
and by birth a male—[wa]s a transsexual and ha[d] been

" The majority also suggests that “[ilmporting the Title VII test
for liability into the Fourteenth Amendment also would require
adding Title VII’s many defenses to the Constitution: bona fide
occupational qualifications and bona fide seniority and merit sys-
tems, to name a few.” Maj. Op.31. But no one suggests that the
“test for liability” is the same under Title VII and the Equal Pro-
tection Clause, only that the standard for determining the exist-
ence of a facial classification is the same. And the majority itself
acknowledges implicitly that separate provisions of Title VII codify
those defenses, see id. (citing 42 U.S.C. §§ 2000e-1, 2000e-2), thus
belying any notion that those defenses must apply in equal-protec-
tion cases were we to conclude that a facial classification under Ti-
tle VII is also a facial classification under the Equal Protection
Clause. Instead, those considerations factor into the heightened-
scrutiny balancing analysis.
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diagnosed with Gender Identity Disorder (‘GID’),” an
earlier name for gender dysphoria. 378 F.3d at 568.
“After being diagnosed with GID, Smith began ‘express-
ing a more feminine appearance on a full-time basis’™—
including at work [at a municipal fire department]—in
accordance with international medical protocols for
treating GID.” [Id. That feminine appearance, Smith
alleged, led to adverse employment action. See id. at
569. This court concluded that Smith had a viable Title
VII claim: “[D]iscrimination against a plaintiff who
is a transsexual—and therefore fails to act and/or iden-
tify with his or her gender—is no different from the
discrimination directed against [a woman], who, in sex-
stereotypical terms, did not act like a woman.” Id. at
575 (discussing Price Waterhouse v. Hopkins, 490 U.S.
228 (1989)). And these facts in support Smith’s “claims
of gender discrimination pursuant to Title VII easily
constitute[d] a claim of sex discrimination grounded in
the Equal Protection Clause.” Id. at 577; see also Boux-
il v. O’Grady, 935 F.3d 510, 520 (6th Cir. 2019) (“We
review § 1983 discrimination claims brought under the
Equal Protection Clause using the same test applied un-
der Title VII.”).

The majority’s attempts to distinguish Smith are un-
persuasive. “Smith never addresses the textual differ-
ences between these documents—or the different stakes
of broadly reading a statute versus broadly reading a
largely unamendable constitution”—the majority says.
Maj Op. 32. Forreasons already discussed, neither the
“textual differences” nor “the different stakes” affect
the preliminary question whether a facial classification
exists. And regardless whether the majority’s “argu-
ments” about the persuasiveness of Smith’s reasoning
“have merit,” Smith “remains controlling authority un-
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less an inconsistent decision of the United States Su-
preme Court requires modification of the decision or
this Court sitting en banc overrules the ... deci-
sion.” Dingle v. Bioport Corp., 388 F.3d 209, 215 (6th
Cir. 2004) (citation omitted).

The majority next says that “[a]ll of the cases [that
Smith relied on] pre-date Bostock,” “[ajnd nearly all
concern workers with overlapping employment-discrim-
ination claims under Title VII and the Equal Protection
Clause,” while “a case about [medical treatments] avail-
able to children falls far outside Title VII’s adult-cen-
tered employment bailiwick.” Maj Op. 32. Why does
the vintage of the authorities that Smith cites or the em-
ployment-versus-medical context matter for determin-
ing whether a facial classification exists at all? The
majority does not explain. And if anything, Bostock re-
inforces the validity and applicability of Smith.

Then, the majority asserts that “[oJur subsequent
cases have largely taken the hint, refusing to extend
Smith beyond claims about discrimination over dress or
appearance,” citing Chisholm v. St. Mary’s City School
District and Vickers v. Fairfield Medical Center in sup-
port. Id. The majority misapprehends both cases.
Chisholm concluded that a coach’s comments that ath-
letes were “pussies” and not tough enough did not con-
stitute “sex stereotyping.” 947 F.3d 342, 351 (6th Cir.
2020). “Toughness, while sometimes celebrated in
men, is certainly not discouraged in women, especially
in a professional or team setting.” Id. at 352. And the
coach “was not offering a commentary on whether [the
athletes] were exemplars of their sex”; in his “somewhat
boorish mind, a ‘pussy’ was a wimp or coward, perhaps
a ‘snowflake’ in the current lexicon, but, critically, not a
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feminine individual.” Id. Vickers held that the plain-
tiff’s “claim fail[ed] because [he] has failed to allege that
he did not conform to traditional gender stereotypes in
any observable way at work.” 453 F.3d 757, 764 (6th
Cir. 2006). “[T]he harassment [at issue] [wa]s more
properly viewed as harassment based on [his] perceived
homosexuality, rather than based on gender non-con-
formity.” Id. at 763. After Bostock, however, that
conclusion is dubious. See 140 S. Ct. at 1741 (“[I]t is
impossible to discriminate against a person for being ho-
mosexual ... without diseriminating against that
individual based on sex.”).

Finally, the majority asserts that “Smith tells us
nothing about whether a State may regulate medical
treatments for minors facing gender dysphoria.” Maj.
Op. 32. “Recognizing and respecting biological sex dif-
ferences does not amount to stereotyping—unless Jus-
tice Ginsburg’s observation in United States v. Virginia
that biological differences between men and women ‘are
enduring’ amounts to stereotyping.” Id. (quoting 518
U.S. at 533). But the existence of “enduring” “[p]hysi-
cal differences between men and women,” 518 U.S. at
533, bears on whether a sex- or gender-based classifica-
tion survives serutiny—it cannot render a facial classifi-
cation sex- or gender-neutral. See id. (mentioning “en-
during” differences in explaining that “[t]he heightened
review standard our precedent establishes does not
make sex a proscribed classification”); Nguyen v. INS,
533 U.S. 53, 64 (2001) (subjecting a classification that
“takes into account a biological difference between” moth-
ers and fathers to intermediate scrutiny).
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Because Tennessee’s and Kentucky’s statutes fa-
cially classify based on sex and gender conformity, they
are subject to intermediate scrutiny. Under that stand-
ard, the “burden . .. rests entirely on the” govern-
ment to come forward with an “exceedingly persuasive”
justification for the classification. VMI, 518 U.S. at
533. The government satisfies its burden “only by
showing at least that the classification serves ‘important
governmental objectives and that the diseriminatory means
employed’ are ‘substantially related to the achievement
of those objectives.”” Hogan, 458 U.S. at 724 (quoting
Wengler, 446 U.S. at 150). “If the State’s objective is
legitimate and important,” the question is “whether the
requisite direct, substantial relationship between objec-
tive and means is present.” Id. at 725. “The purpose
of requiring that close relationship is to assure that the
validity of a classification is determined through rea-
soned analysis rather than through the mechanical ap-
plication of traditional, often inaccurate, assumptions
about the proper roles of men and women.” Id. at 725-
26.

The statutes fail intermediate scrutiny. To start,
they lack an exceedingly persuasive justification. “The
justification must be genuine, not hypothesized or in-
vented post hoc in response to litigation.” VMI, 518
U.S. at 533.  “[T]he mere recitation of a benign
purpose is not an automatic shield which protects
against any inquiry into the actual purposes underlying
a statutory scheme.” Wewnberger v. Wiesenfeld, 420
U.S. 636, 648 (1975); see also Sessions v. Morales-San-
tana, 582 U.S. 47, 69-70 (2017) (rejecting that the gov-
ernment’s proffered justification actually motivated the
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challenged sex-based classification). Here, Tennes-
see’s statute includes legislative findings proclaiming
the state’s “interest in encouraging minors to appreciate
their sex, particularly as they undergo puberty.” Tenn.
Code Ann. § 68-33-101(m). And both statutes’ texts ef-
fectively reveal that their purpose is to force boys and
girls to look and live like boys and girls. Statutes, like
these, that “rely on overbroad generalizations about”
how “males and females” should appear and behave,
VMI, 518 U.S. at 533, cannot survive scrutiny.

Even taking Tennessee’s and Kentucky’s word that
their purpose is solely to protect minors, see Tennessee
Appellants Br. 44; Kentucky Appellants Br. 3, the states
still fail to show that “the requisite direct, substantial
relationship between objective and means is present,”
Hogan, 458 U.S. at 725 (quoting Wengler, 446 U.S. at
150). In each lawsuit, the district court made robust
factual findings based on an extensive record, and nei-
ther court found that banning these treatments is bene-
ficial to minors, nor has any district court confronting
similar laws outside this circuit. I defer to these fac-
tual findings and, on my review of the record, see no er-
ror, clear or otherwise.

Gender-affirming care is well accepted as treatment
for gender dysphoria. The WPATH and the Endocrine
Society, the two most prominent organizations in trans-
gender healthcare, have promulgated widely accepted
clinical-practice guidelines for treatment. Tennessee
and Kentucky try to discredit these guidelines by noting
that the conclusions therein are based on “low-quality
evidence” under the Grading of Recommendations As-
sessment, Development, and Evaluation (GRADE) sys-
tem, a formal process for assessing the quality of scien-
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tific evidence. See Tennessee Appellants Br. 14; Ken-
tucky Appellants Br. 4. But “[rJecommendations for
pediatric care made by professional associations in
guidelines are seldom based on well-designed and con-
ducted randomized controlled trials due to their rarity.”
No. 23-5600, R. 30, PID 293. And, in any event, the
GRADE system permits drawing conclusions based on
“low-quality evidence,” and doing so is neither novel nor
uncommon. For example, about twenty percent of the
American Heart Association’s recommendations in its
Guideline for Pediatric Basic and Advanced Life Sup-
port are strong recommendations based on evidence of
similar quality.

Other courts have relied on these guidelines. See,
e.g., Edmo v. Corizon, Inc., 935 F.3d 757, 769 (9th Cir.
2019) (noting that “[m]ost courts agree” that WPATH
guidelines “are the internationally recognized guide-
lines for the treatment of individuals with gender dys-
phoria” and collecting cases). And, as the Ninth Cir-
cuit noted in Edmo, the medical profession does as well:

[M]any of the major medical and mental health
groups in the United States—including the American
Medical Association, the American Medical Student
Association, the American Psychiatric Association,
the American Psychological Association, the Ameri-
can Family Practice Association, the Endocrine Soci-
ety, the National Association of Social Workers, the
American Academy of Plastic Surgeons, the Ameri-
can College of Surgeons, Health Professionals Ad-
vancing LGBTQ Equality, the HIV Medicine Associ-
ation, the Lesbian, Bisexual, Gay and Transgender
Physician Assistant Caucus, and Mental Health
America—recognize the [guidelines] as representing
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the consensus of the medical and mental health com-
munities regarding the appropriate treatment for
transgender and gender dysphoric individuals.

Id.

The record also supports that, over the short- and
long-term, gender-affirming care benefits adolescents
with gender dysphoria. It reduces rates of depression,
anxiety, self-harm, and suicidality. Further, providers
have used puberty suppressants and hormone therapy
for years to treat other conditions, so the side effects are
well known—as well as infrequent and easily managed.

In short, the “actual state purposes” undergirding
the statutory classifications here, VMI, 518 U.S. at 535,
rested on improper generalizations about boys and girls.
And “[a] purpose genuinely to” protect children “is not
served by” the classifications, id. at 539-40. “That is
not equal protection.” Id. at 540.

B.

“The Due Process Clause guarantees more than fair
process, and the ‘liberty’ it protects includes more than
the absence of physical restraint.” Washington v.
Glucksberg, 521 U.S. 702, 719 (1997). “The Clause also
provides heightened protection against government in-
terference with certain fundamental rights and liberty
interests.” Id. at 720. This protection encompasses
“two categories of substantive rights”: “rights guaran-
teed by the first eight Amendments” and “a select list of
fundamental rights that are not mentioned anywhere in
the Constitution.” Dobbs, 142 S. Ct. at 2246. “In de-
ciding whether a right falls into either of these catego-
ries, the Court has long asked whether the right is
‘deeply rooted in [our] history and tradition’ and wheth-
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er it is essential to our Nation’s ‘scheme of ordered lib-
erty.”” Id. (quoting Timbs v. Indiana, 139 S. Ct. 682,
686 (2019)). The “substantive component” of due pro-
cess “forbids the government to infringe [recognized]
‘fundamental’ liberty interests at all, no matter what
process is provided, unless the infringement” satisfies
strict scrutiny—that is, the infringement “is narrowly
tailored to serve a compelling state interest.” Reno v.
Flores, 507 U.S. 292, 302 (1993).

Unlike the majority, I conclude that Tennessee’s and
Kentucky’s statutes violate the Due Process Clause be-
cause they prohibit Parent Plaintiffs from deciding
whether their children may access medical care that the
states leave available to adults. The statutes thereby
infringe on their fundamental right to control medical
choices for their children, a right deeply rooted in this
nation’s history and protected as a matter of Supreme
Court and binding circuit precedent.

1.

“Substantive due process” is “a treacherous field.”
Dobbs, 142 S. Ct. at 2247 (quoting Moore v. East Cleve-
land, 431 U.S. 494, 503 (1977) (plurality opinion)). As
cautioned in Dobbs, courts “must guard against the nat-
ural human tendency to confuse what [the Fourteenth]
Amendment protects with [their] own ardent views
about the liberty that Americans should enjoy.” Id.
Accordingly, “the Court has long been ‘reluctant’ to rec-
ognize rights that are not mentioned in the Constitu-
tion.” Id. (quoting Collins v. Harker Heights, 503
U.S. 115, 125 (1992)).

Despite this hesitancy, the Court has found clarity in
some areas. “[T]he interest of parents in the care, cus-
tody, and control of their children . .. 1is perhaps
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the oldest of the fundamental liberty interests recog-
nized by [the] Court.” Troxel v. Granville, 530 U.S. 57,
65 (2000) (plurality opinion); see also Lassiter v. Dep’t of
Soc. Servs., 452 U.S. 18, 27 (1981) (“[1t is] plain beyond
the need for multiple citation that a parent’s desire for
and right to ‘the companionship, care, custody and man-
agement of his or her children’ is an important interest
that ‘undeniably warrants deference and, absent a pow-
erful countervailing interest, protection.”” (quoting
Stanley v. Illinois, 405 U.S. 645, 651 (1972))); Prince v.
Massachusetts, 321 U.S. 158, 166 (1944) (“It is cardinal
with us that the custody, care and nurture of the child
reside first in the parents, whose primary function and
freedom include preparation for obligations the state
can neither supply nor hinder.”); Pierce v. Soc’y of the
Sisters of the Holy Names of Jesus & Mary, 268 U.S.
510, 535 (1925) (“[TThose who nurture [the child] and di-
rect his destiny have the right, coupled with the high
duty, to recognize and prepare him for additional obli-
gations.”).

Thus, we have squarely held that “[p]arents possess
a fundamental right to make decisions concerning the
medical care of their children.” Kanuszewskt v. Mich.
Dep’t of Health & Hum. Servs., 927 F.3d 396, 418 (6th
Cir. 2019). In Kanuszewski, we considered a Michigan
program under which the state collected and stored
blood samples from newborns to test for diseases. See
1d. at 404. We concluded that qualified immunity
shielded state employees from the parent plaintiffs’
claims regarding the initial collection, see td. at 415-16,
but that the ongoing storage without informed consent
violated the parents’ fundamental right to direct the
medical care of their children, see id. at 418-21.
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Kanuszewskt flows naturally from the Court’s parental-
autonomy decisions. “[O]ur constitutional system long
ago rejected any notion that a child is ‘the mere creature
of the State’ and, on the contrary, asserted that parents
generally ‘have the right, coupled with the high duty, to
recognize and prepare [their children] for additional ob-
ligations.”” Parham v. J.R., 442 U.S. 584, 602 (1979)
(second alteration in original) (quoting Pierce, 268 U.S.
at 535). “Surely,” the Supreme Court has noted, “this
includes a ‘high duty’ to recognize symptoms of illness
and to seek and follow medical advice.” Id. “The
law’s concept of the family rests on a presumption that
parents possess what a child lacks in maturity, experi-
ence, and capacity for judgment required for making
life’s difficult decisions,” id., and “historically it has rec-
ognized that natural bonds of affection lead parents to
act in the best interests of their children,” id. (citing
1 W. Blackstone, Commentaries; 2 J. Kent, Commen-
taries on American Law). Here, no one can seriously
doubt whether Parent Plaintiffs and others like them
are motivated by “natural bonds of affection” and their
children’s “best interests.”

In Parham, the petitioner “sought a declaratory
judgment that Georgia’s voluntary commitment proce-
dures for children under the age of 18 . . . violated
the Due Process Clause of the Fourteenth Amendment
and requested an injunction against their future en-
forcement.” Parham, 442 U.S. at 588. The Court ap-
plied its balancing test from Mathews v. Eldridge, 424
U.S. 319 (1976), for procedural due-process claims, con-
cluding that “the risk of error inherent in the parental
decision to have a child institutionalized for mental
health care is sufficiently great that some kind of inquiry
should be made by a ‘neutral factfinder’ to determine
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whether the statutory requirements for admission are
satisfied” and that Georgia’s procedures were constitu-
tional. 442 U.S. at 606 (quoting Goldberg v. Kelly, 397
U.S. 254, 271 (1970)).

Much of the Court’s analysis focused on the rights
and role of parents in American society as caretakers for
their children. “[A] state is not without constitutional
control over parental discretion in dealing with children
when their physical or mental health is jeopardized,” but
“[t]he statist notion that governmental power should su-
persede parental authority in all cases because some
parents abuse and neglect children is repugnant to
American tradition.” Parham, 442 U.S. at 603. “Simply
because the decision of a parent ... involves risks
does not automatically transfer the power to make that
decision from the parents to some agency or officer of
the state. The same characterizations can be made for
a tonsillectomy, appendectomy, or other medical proce-
dure.” Id. Ultimately, “[plarents can and must make
those judgments.” Id. (emphasis added).

Applying these principles, Tennessee’s and Ken-
tucky’s statutes plainly intrude on parental autonomy in
violation of Parent Plaintiffs’ substantive due-process
rights. Although this case presents issues at the cen-
ter of political controversies, the legal analysis on this
point is rather simple. “Parents possess a fundamental
right to make decisions concerning the medical care of
their children.” Kanuszewski, 927 F.3d at 418. Ten-
nessee’s and Kentucky’s statutes prohibit parents from
deciding whether medical treatment otherwise available
to adults is appropriate for their minor children. And
given that the statutes fail intermediate scrutiny, they
fail strict serutiny as well.
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2.

The majority thinks differently, finding that Tennes-
see’s and Kentucky’s statutes do not intrude on any
deeply rooted right of Parent Plaintiffs.

The majority begins by framing the issue as whether
“[t]his country [has] a ‘deeply rooted’ tradition of pre-
venting governments from regulating the medical pro-
fession in general or certain treatments in particular”
and concludes “[q]uite to the contrary.” Maj. Op. 14. It
notes that “governments have long played a critical role
in regulating health and welfare,” id., including “the in-
tegrity and ethics of the medical profession,” id. (quot-
ing Glucksberg, 521 U.S. at 731), and “medical treat-
ment,” id., and that such regulations “receive ‘a strong
presumption of validity,”” id. (quoting Heller v. Doe, 509
U.S. 312, 319 (1993)). Accordingly, the majority rea-
sons, “[t]he government has the power to reasonably
limit the use of drugs,” and “[i]f that’s true for adults,
it’s assuredly true for their children.” Id. at 17. “A
parent’s right to make decisions for a child does not
sweep more broadly than an adult’s right to make deci-
sions for herself.” In short, “[t]his country does not
have a custom of permitting parents to obtain banned
medical treatments for their children and to override
contrary legislative policy judgments in the process.”
Id. at 17-18.

The majority’s focus on the government’s power over
medical treatment in general misses the mark.®* It is

8 In discussing the historical practice of governments regulating
medical treatment, the majority posits that it is not “unusual for
the [Food and Drug Administration (FDA)] to permit drugs to be
used for some purposes but not others, or to allow some drugs to
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true, as the majority says, that the government has wide
latitude to regulate the public’s access to medical treat-
ments or providers without having to go through the
wringer of strict scrutiny. See, e.g., Glucksberg, 521
U.S. at 723-27 (holding that there is no fundamental
right to physician-assisted suicide); Abigail All. for Bet-
ter Access to Developmental Drugs v. von Eschenbach,
495 F.3d 695, 703 (D.C. Cir. 2007) (en bane) (holding that

be used by adults but not by children.” Maj. Op. 15. The major-
ity misapprehends the significance of the regulations it cites. The
FDA does not permit a drug for some uses and not others or allow
a drug for use by adults but not children. “The Food, Drug and
Cosmetic Act [(FDCA)] forbids pharmaceutical manufacturers
from marketing or selling a drug until the Food and Drug Admin-
istration [(FDA)] has approved it as safe and effective for its in-
tended use or uses (the drug’s ‘indications’).” United States ex
rel. Polansky v. Pfizer, Inc., 822 F.3d 613, 615 (2d Cir. 2016). The
FDCA “does not go further by regulating a doctor’s practice of
medicine.” Assn of Am. Physicians & Surgeons v. U.S. FDA, 13
F.4th 531, 534 (6th Cir. 2021). Thus, the FDA “[can]not prohibit
doctors from prescribing an FDA-approved drug (say, a chemo-
therapy drug approved to treat leukemia) for an ‘off-label’ use (say,
treatment of other cancers).” Id. A doctor prescribing a drug
approved for adult use to a child is just one example of off-label
use, which is “commonplace in the medical community,” Ironwork-
ers Local Union 68 v. AstraZeneca Pharms., LP, 634 F.3d 1352,
1356 (6th Cir. 2011). Some of the authorities the majority cites,
see Maj. Op. 15, discuss this distinction. See, e.g., Assm of Am.
Physicians & Surgeons v. U.S. FDA, 226 F. Supp. 2d 204, 206
(D.D.C. 2002) (noting that a “a drug that has been tested and ap-
proved” by the FDA “for adult use” may “be prescribed by a phy-
sician for her pediatric patients”). The regulations the majority
cites simply permit the FDA to require a manufacturer to submit
studies on the safety and efficacy of a drug in pediatric populations,
see 21 C.F.R. § 201.23(a), develop a pediatric formulation for a
drug, see id., and include information relevant to uses in pediatric
populations in the drug label, see id. § 201.57(c)(9)@{v).
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there is no “fundamental right of access for the termi-
nally ill to experimental drugs”); see also Gonzales v.
Carhart, 550 U.S. 124, 163 (2007) (“The Court has given
state and federal legislatures wide discretion to pass
legislation in areas where there is medical and scientific
uncertainty.”). But Tennessee and Kentucky did not
ban treatment for adults and minors alike; they banned
treatment for minors only, despite what minors or their
parents wish. Thus, the issue is not the what of medi-
cal decision-making—that is, any right to a particular
treatment or a particular provider. Rather, the issue
is the who—who gets to decide whether a treatment oth-
erwise available to an adult is right or wrong for a child?
Do parents have the right to make that call, or does the
government get to decide for itself, notwithstanding the
parents’ determinations of what is in their children’s
best interests?

Once the issue is properly framed, the answer be-
comes clear: parents have, in the first instance, a fun-
damental right to decide whether their children should
(or should not) undergo a given treatment otherwise
available to adults, and the government can take the
decision-making reins from parents only if it comes for-
ward with a sufficiently convincing reason to withstand
judicial scrutiny. That conclusion is faithful to our
holding in Kanuszewski that “[p]arents possess a funda-
mental right to make decisions concerning the medical
care of their children.” 927 F.3d at 418. And it com-
ports with the Supreme Court’s admonition that “par-
ents generally ‘have the right, coupled with the high
duty, ... to recognize symptoms of illness and to
seek and follow medical advice.” Parham, 442 U.S. at
602 (quoting Pierce, 268 U.S. at 535).
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The majority’s reasoning to the contrary is uncon-
vincing. It says that “there is a night and day differ-
ence between th[e] program” in Kanuszewski and the
statutes here because “[t]he Michigan program com-
pelled medical care, while the Tennessee and Kentucky
laws restrict medical care. It is one thing for the State
to impose a procedure on someone; it is quite another to
deem it unsafe and prohibit it.” Maj. Op. 18. The
court in Kanuszewski never framed the right as solely
to deny unwanted care. Yet it very easily could have.
After all, the court noted elsewhere in its analysis that a
competent person has a separate “constitutionally pro-
tected liberty interest in refusing unwanted medical
treatment,” 927 F'.3d at 414 (quoting Cruzan v. Dir., Mo.
Dep’t of Health, 497 U.S. 261, 277 (1990)), and that any
such right for minors “devolve[s] upon the parents or le-
gal guardians of the children,” id. at 415, since “[c]hil-
dren, by definition, are not assumed to have the capacity
to take care of themselves,” i1d. at 414-15 (quoting Schall
v. Martin, 467 U.S. 253, 265 (1984)). But instead of
framing the parental right as one to refuse unwanted
care for the child, the court said that “[p]arents possess
a fundamental right to make decisions concerning the
medical care of their children,” 927 F.3d at 418—period.
It makes little sense to read the right as nothing more
than a veto of forced treatment.

The majority further says that “Parham v. J. R. does
not help [Parent Plaintiffs] either” because at issue in
Parham were the minor plaintiffs’ “procedural, not sub-
stantive, due process” rights. Maj. Op. 19. However,
the Court said, in no uncertain terms, that a parent has
the “right” and “‘high duty’ to recognize symptoms of
illness and to seek and follow medical advice” on behalf
of the child. 442 U.S. at 602. This language concern-



96a

ing a parent’s “right” and “high duty,” moreover, was a
quote from Pierce v. Society of the Sisters of the Holy
Names of Jesus and Mary, a substantive due-process
decision on the parental right to send a child to a private
instead of a public school, see 268 U.S. at 534-36. In
fact, every other case cited in that paragraph of Parham
was a substantive due-process decision. See 442 U.S.
at 602 (citing Wisconsin v. Yoder, 406 U.S. 205, 213
(1972); Prince, 321 U.S. at 166; Meyer, 262 U.S. at 400).
Clearly, the Court in Parham was expounding the sub-
stantive due-process right of parents to direct their chil-
dren’s medical care, although the discussion was in the
context of addressing the minor plaintiffs’ procedural
due-process claims.

To be sure, none of this is to say “that parents’ con-
trol over their children is without limit.” Kanuszew-
ski, 927 F.3d at 419. As noted, “a state is not without
constitutional control over parental discretion in dealing
with children when their physical or mental health is
jeopardized.” Parham, 442 U.S. at 603. The state
may, therefore, prohibit a parent from submitting a
child to a genuinely harmful treatment. See, e.g., Pickup
v. Brown, 740 F.3d 1208, 1223, 1232, 1235-36 (9th Cir.
2014) (concluding that parents had no fundamental right
to give children a “treatment that the state has reason-
ably deemed harmful” given “the well-documented” and
“overwhelming consensus” “of the medical and psycho-
logical community that” sexual orientation change ef-
forts therapy “was harmful and ineffective” (emphasis
added)), abrogated on other grounds by Nat’l Inst. of
Family & Life Advocates v. Becerra, 138 S. Ct. 2361
(2018); Doe ex rel. Doe v. Governor of N.J., 783 F.3d 150,
156 (3d Cir. 2015) (adopting Pickup’s holding); cf. Abay
v. Ashcroft, 368 F.3d 634, 638 (6th Cir. 2004) (“[F]emale
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genital mutilation is extremely painful, permanently dis-
figures the female genitalia, and exposes the girl or
woman to the risk of serious, potentially life-threatening
complications, including bleeding, infection, urine reten-
tion, stress, shock, psychological trauma, and damage to
the urethra and anus.” (cleaned up)).

But a state cannot simply deem a treatment harmful
to children without support in reality and thereby de-
prive parents of the right to make medical decisions on
their children’s behalf. Allowing the state to do so is
tantamount to saying there is no fundamental right.
Cf. Schall, 467 U.S. at 265 (“[1]f parental control falters,
the State must play its part as parens patriae.” (empha-
sis added)); Prince, 321 U.S. at 166 (noting “that the cus-
tody, care and nurture of the child reside first in the par-
ents” (emphasis added)). A fundamental right backed

up by strict scrutiny demands more. “Of course
[judges] are not scientists, but neither may [they] aban-
don the field when government officials . . . infringe

a constitutionally protected liberty. The whole point of
[heightened] scrutiny is to test the government’s asser-
tions.” S. Bay United Pentecostal Church v. Newsom,
141 S. Ct. 716, 718 (2021) (statement of Gorsuch, J.).
Our nation’s constitutional history teaches that, when a
treatment option remains otherwise available to the
public, legislatures should not decide whether that treat-
ment is right or wrong for minor children; parents should
make these decisions.

IV.

“In constitutional cases,” such as this one, the other
factors governing the issuance of a preliminary injunc-
tion tend to fall to the wayside because “the first factor”
—likelihood of success on the merits—*“is typically dis-
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positive.” Vitolo v. Guzman, 999 F.3d 353, 360 (6th Cir.
2021). Still, those additional factors favor upholding the
district courts’ injunctions. “A plaintiff’s harm from
the denial of a preliminary injunection is irreparable if it
is not fully compensable by monetary damages. When
constitutional rights are threatened or impaired, irrep-
arable injury is presumed.” Husted, 697 F.3d at 436
(cleaned up). Minor Plaintiffs’ injuries are all the more
irreparable because progressing through adolescence
untreated leads to daily anguish and makes adult treat-
ment more complicated. “The two remaining prelimi-
nary injunction factors—whether issuing the injunction
would harm others and where the public interest lies—
merge when,” as is true here, “the government is the de-
fendant.” Kentucky v. Biden, 57 F.4th 545, 556 (6th
Cir. 2023). “[N]o cognizable harm results from stop-
ping unconstitutional conduct, so ‘it is always in the pub-
lic interest to prevent violation of a party’s constitu-
tional rights.”” Vitolo, 999 F.3d at 360 (citation omit-
ted).

V.

The last question is the scope of district courts’ pre-
liminary injunctions. On review of Tennessee’s emer-
gency motion to stay the district court’s injunction of its
statute, I agreed with the majority “that the district
court abused its discretion in granting a statewide pre-
liminary injunction” while reiterating “the majority’s
caveat that today’s decision is preliminary only.” 73
F.4th at 423 (White, J., concurring in part and dissent-
ing in part). With the benefit of more time, I now con-
clude that the district courts properly issued statewide
injunctions.
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“[TInjunctive relief should be no more burdensome to
the defendant than necessary to provide complete relief
to the plaintiffs.” Califano v. Yamasaki, 442 U.S. 682,
702 (1979). Although such relief generally should not
run “in favor of persons other than” the plaintiffs to an
action, “district courts are not categorically prohibited
from granting injunctive relief benefitting an entire
class in an individual suit.” Warshak v. United States,
532 F.3d 521, 531 (6th Cir. 2008) (quoting Sharpe v.
Cuerton, 319 F.3d 259, 273 (6th Cir. 2003)). The reason
is simple: “the scope of injunctive relief is dictated
by the extent of the violation established.” Yamasaki,
442 U.S. at 702.

Here, the district courts did not abuse their discre-
tion in concluding that enjoining all enforcement was
necessary to afford complete relief to Plaintiffs. Asthe
district court in the Tennessee case noted, “it is far-
fetched that healthcare providers ... would con-
tinue care specifically for Minor Plaintiffs when they
cannot do so for any other individual to whom [the stat-
ute] applies.” 2023 WL 4232308, at *34. This reason-
ing reflects the pragmatic realities of the treatment bans,
which operate directly on third parties—healthcare
providers—rather than patients, and of the practice of
medicine. See Bresgal v. Brock, 843 F.2d 1163, 1171
(9th Cir. 1987) (upholding injunction requiring Secre-
tary of Labor to apply Migrant and Seasonal Agricul-
tural Worker Protection Act to non-plaintiff forestry
workers because “labor contractors,” not workers, “are
most directly affected by the injunction” and “[t]he Act
cannot be enforced only against those contractors who
have dealings with named plaintiffs, or against those
contractors only insofar as they have dealings with
named plaintiffs”); Husted, 697 F.3d at 437 (upholding
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injunction requiring a state to offer the same early in-
person voting hours to military and non-military voters,
including to non-military voters who were not plaintiffs
to the suit).

I do not agree with the majority that the effect on
Minor Plaintiffs’ ability to obtain treatment if they alone
are able to undergo treatment, while treatment is pro-
hibited for all others throughout Tennessee and Ken-
tucky, is “speculation.” Maj. Op. 39 (quoting Biden, 57
F.4th at 557). Itisnot. “The court is not required ei-
ther to wear blinders or to leave common sense out of
the equation.” United States v. West, 799 F. App’x 322,
328 (6th Cir. 2020) (quoting United States v. Miller, 478
F.3d 48, 52 (1st Cir. 2007)). “Crafting a preliminary in-
junction is an exercise of discretion and judgment, often
dependent as much on the equities of a given case as the
substance of the legal issues it presents.” Trump v.
Int’l Refugee Assistance Project, 582 U.S. 571, 579
(2017) (per curiam). The district courts here exercised
their discretion appropriately.

VI.

As the majority notes, the heated political debate
over gender-affirming care has yielded varying laws in
Tennessee, Kentucky, and throughout our country. In
the normal course, the Constitution contemplates the
states acting as laboratories of democracies to resolve
the controversies of the day differently. See New State
Ice Co v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis,
J., dissenting).

But when a fundamental right or freedom from dis-
crimination is involved, experimentation has no place.
“The very purpose of” our constitutional system “was to
withdraw certain subjects from the vicissitudes of polit-



101a

ical controversy, to place them beyond the reach of ma-
jorities and officials and to establish them as legal prin-
ciples to be applied by the courts.” W. Va. St. Bd. of
Ed. v. Barnette, 319 U.S. 624, 638 (1943). Our “funda-
mental rights may not be submitted to vote; they depend
on the outcome of no elections.” Id. Similarly, “[n]o
plebiscite can legalize an unjust discrimination.” Lu-
cas v. Forty-Fourth Gen. Assemb., 377 U.S. 713, 736 n.29
(1964) (citation omitted).

Tennessee’s and Kentucky’s laws tell minors and
their parents that the minors cannot undergo medical
care because of the accidents of their births and their
failure to conform to how society believes boys and girls
should look and live. The laws further deprive the
parents—those whom we otherwise recognize as best
suited to further their minor children’s interests—of
their right to make medical decisions affecting their
children in conjunction with their children and medical
practitioners. For these reasons, I dissent.
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Before: SUTTON, Chief Judge; WHITE and THAPAR,
Circuit Judges.

SUTTON, Chief Judge. Tennessee enacted a law that
prohibits healtheare providers from performing gender-
affirming surgeries and administering hormones or pu-
berty blockers to transgender minors. After determin-
ing that the law likely violated the Equal Protection and
Due Process Clauses, the district court facially enjoined
the law’s enforcement as to hormones and puberty block-
ers and applied the injunection to all people in the State.
Tennessee appealed and moved for an emergency stay
of the district court’s order. Because Tennessee is likely
to succeed on its appeal of the preliminary injunction,
we grant the stay.

I.

In March 2023, Tennessee enacted the Prohibition on
Medical Procedures Performed on Minors Related to
Sexual Identity. Tenn. Code Ann. § 68-33-101. It was
scheduled to go into effect on July 1, 2023. Seeking to
“protect[] minors from physical and emotional harm,”
1d. § 68-33-101(m), the legislature identified several con-
cerns about recent treatments being offered by the med-
ical profession for children with gender dysphoria. It
was concerned that some treatments for gender dyspho-
ria “can lead to the minor becoming irreversibly sterile,
having increased risk of disease and illness, or suffering
adverse and sometimes fatal psychological conse-
quences.” Id. § 68-33-101(b). It was concerned that
the long-term costs of these treatments remain un-
known and outweigh any near-term benefits because
they are “experimental in nature and not supported by
high-quality, long-term medical studies.” Id. And it
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noted that other helpful, less risky, and non-irreversible
treatments remain available. Id. § 68-33-101(c).

These findings convinced the legislature to ban cer-
tain medical treatments for minors with gender dyspho-
ria. A healthcare provider may not “administer or offer
to administer” “a medical procedure” to a minor “for the
purpose of” either “[e]nabling a minor to identify with,
or live as, a purported identity inconsistent with the mi-
nor’s sex,” or “[t]reating purported discomfort or dis-
tress from a discordance between the minor’s sex and
asserted identity.” Id. § 68-33-103(a)(1). Prohibited
medical procedures include “[s]urgically removing, mod-
ifying, altering, or entering into tissues, cavities, or or-
gans” and “[pJrescribing, administering, or dispensing
any puberty blocker or hormone.” Id. § 68-33-102(5).

The Act contains two relevant exceptions. It per-
mits the use of these medical procedures to treat con-
genital defects, precocious puberty, disease, or physical
injury. Id. § 68-33-103(b)(1)(A). And it has a “contin-
uing care” exception until March 31, 2024, which permits
healthcare providers to continue administering a long-
term treatment, say hormone therapy, that began be-
fore the Act’s effective date. Id. § 68-33-103(b)(1)(B).

The Act authorizes the Tennessee Attorney General
to enforce these prohibitions. Id. § 68-33-106(b). It
permits the relevant state regulatory authorities to im-
pose “professional discipline” on healtheare providers
that violate the Act. R.1 9 56; Tenn. Code Ann.
§ 68-33-107. And it creates a private right of action, en-
abling an injured minor or nonconsenting parent to sue
a healthcare provider for violating the law. Tenn. Code
Ann. § 68-33-105(a)(1)-(2).
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Three transgender minors, their parents, and a doc-
tor sued several state officials, claiming the Act violated
the United States Constitution’s guarantees of due pro-
cess and equal protection. The plaintiffs challenged
the Act’s prohibitions on hormone therapy and its sur-
gery prohibitions, but they did not challenge its private
right of action. They moved for a preliminary injunc-
tion to prevent those features of the Act from going into
effect on July 1, 2023.

On June 28, the district court granted the motion in
part. It concluded that the challengers lacked standing
to contest the ban on surgeries but could challenge the
ban on hormones and puberty blockers. As to due pro-
cess, the court found that the Act infringes the parents’
“fundamental right to direct the medical care of their
children.” R.167 at 14. As to equal protection, the
court reasoned (1) that the Act improperly discriminates
on the basis of sex and (2) that transgender persons con-
stitute a quasi-suspect class and that the State could not
satisfy the necessary justifications that come with this
designation. The district court concluded that the Act
was facially unconstitutional (with the exception of the
surgery and private enforcement provisions), and it is-
sued a statewide injunction against its enforcement.
Tennessee appealed. It unsuccessfully sought a stay in
the district court and moves for a stay here.

II.

A request for a stay pending appeal prompts four
questions: “Is the applicant likely to succeed on the
merits? Will the applicant be irreparably injured ab-
sent a stay? Will a stay injure the other parties?
Does the public interest favor a stay?” Roberts v.
Neace, 958 F.3d 409, 413 (6th Cir. 2020). Asis often the
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case in a constitutional challenge, the likelihood-of-
success inquiry is the first among equals. [Id. at 416.
In this instance, it is largely dispositive. While we as-
sess “the district court’s ultimate decision whether to
grant a preliminary injunction for abuse of discretion,”
we assess “its legal determination, including the likeli-
hood of success on the merits, with fresh eyes.” Ari-
zona v. Biden, 40 F.4th 375, 381 (2022) (quotation omit-
ted).

There are two merits-related problems with the dis-
trict court’s order. One relates to its scope. The other
relates to its assessment of plaintiffs’ chances in chal-
lenging the Act on due process and equal protection
grounds.

A.

Scope. The district court rested its preliminary in-
junction on a facial invalidation of the Act, as opposed to
an as-applied invalidation of the Act, and it assumed au-
thority to issue a statewide injunction. We doubt each
premise.

The challengers claim that Tennessee’s law facially
violates the Constitution. But litigants raising “a facial
challenge to a statute normally ‘must establish that no
set of circumstances exists under which the [statute]
would be valid.”” Unaited States v. Hansen, 2023 WL
4138994, at *5 (U.S. June 23, 2023) (quoting United
States v. Salerno, 481 U.S. 739, 745 (1987)). That’s a
“strict standard” that we have no authority to “dilute[].”
Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228,
2275 (2022). The district court questioned whether the
test applied and declined to engage with Tennessee’s ar-
guments that it could lawfully apply the Act in some set-
tings. But it is not for lower-court judges to depart
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from Salerno, meaning that plaintiffs must show no set
of valid applications of a law before we may declare it
invalid in all of its applications. Rodriguez de Quijas v.
Shearson/Am. Exp., Inc., 490 U.S. 477, 484 (1989) (not-
ing that the Supreme Court alone exercises “the prerog-
ative of overruling” its decisions). Consistent with the
point, we have many cases adhering to the Salerno test.
See, e.g., Oklahoma v. United States, 62 F.4th 221, 231
(6th Cir. 2023); United States v. Fields, 53 F.4th 1027,
1038 (6th Cir. 2022); Green Party of Tenn. v. Hargett,
700 F.3d 816, 826 (6th Cir. 2012); Warshak v. United
States, 532 F.3d 521, 529 (6th Cir. 2008) (en banc); Ar-
onson v. City of Akron, 116 F.3d 804, 809 (6th Cir. 1997).

Turn to the nature of the injunction. District courts
“should not issue relief that extends further than neces-
sary to remedy the plaintiff’s injury.” Commonwealth
v. Biden, 57 F.4th 545, 556 (6th Cir. 2023). The court’s
injunction prohibits Tennessee from enforcing the law
against the nine challengers in this case and against the
other seven million residents of the Volunteer State.
But absent a properly certified class action, why would
nine residents represent seven million? Does the na-
ture of the federal judicial power or for that matter Ar-
ticle IIT permit such sweeping relief? A “rising cho-
rus” suggests not. Doster v. Kendall, 54 ¥.4th 398, 439
(6th Cir. 2022); see, e.g., Trump v. Hawaii, 138 S. Ct.
2392, 2424-29 (2018) (Thomas, J., concurring); Dep’t of
Homeland Sec. v. New York, 140 S. Ct. 599, 599-601
(2020) (Gorsuch, J., concurring); see also Samuel Bray,
Multiple Chancellors: Reforming the National Injunc-
tion, 131 Harv. L. Rev. 417, 457-82 (2017).

Article III confines the “judicial power” to “Cases”
and “Controversies.” U.S. Const. art. III,§ 2. Federal
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courts may not issue advisory opinions or address stat-
utes “in the abstract.” California v. Texas, 141 S. Ct.
2104, 2115 (2021) (quotation omitted). They instead
must operate in a party-specific and injury-focused
manner. Id.; Gill v. Whitford, 138 S. Ct. 1916, 1934
(2018). A court order that goes beyond the injuries of
a particular plaintiff to enjoin government action
against nonparties exceeds the norms of judicial power.

Even if courts may in some instances wield such
power, the district court likely abused its discretion by
deploying it here. See, e.g., Biden, 57 F.4th at 557; see
also Unated States v. Texas, 2023 WL 4139000, at *17
(U.S. June 23, 2023) (Gorsuch, J., concurring) (consider-
ing the systemic harms of overbroad injunctions as part
of the abuse-of-discretion review). In particular, it did
not offer any meaningful reason for granting such relief,
creating considerable doubt about the survival of this
overriding feature of the decision on appeal.

B.

The challengers also are unlikely to prevail on their
due process and equal protection claims. Start with
several considerations that apply to both claims. First,
the challengers do not argue that the original fixed
meaning of either the due process or equal protection
guarantee covers these claims. That prompts the ques-
tion whether the people of this country ever agreed to
remove debates of this sort—about the use of new drug
treatments on minors—from the conventional place for
dealing with new norms, new drugs, and new technolo-
gies: the democratic process. Life-tenured federal
judges should be wary of removing a vexing and novel
topic of medical debate from the ebbs and flows of de-
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mocracy by construing a largely unamendable federal
constitution to occupy the field.

Second, while the challengers do invoke constitu-
tional precedents of the Supreme Court and our Court
in bringing this lawsuit, not one of them resolves these
claims. In each instance, they seek to extend the con-
stitutional guarantees to new territory. There is noth-
ing wrong with that, to be sure. But it does suggest that
the key premise of a preliminary injunction—likelihood
of success on the merits—is missing. The burden of es-
tablishing an imperative for constitutionalizing new ar-
eas of American life is not—and should not be—a light
one, particularly when “the States are currently en-
gaged in serious, thoughtful” debates about the issue.
Washington v. Glucksberg, 521 U.S. 702, 719 (1997).

Third, the States are indeed engaged on these issues,
as the recent proliferation of legislative activity across
the country shows. Compare Ga. Code Ann. § 31-7-35
(banning gender-affirming treatments for minors) and
Idaho Code § 18-1506C (similar), with Cal. Penal Code
§ 819 (prohibiting cooperation with other states as to
gender-affirming care provided to out-of-state minors in
California), Colo. Rev. Stat. § 12-30-121(1)(d) (designat-
ing gender-affirming care as “legally protected health-
care activity”), and Minn. Stat. § 260.925 (refusing to en-
force out-of-state laws that would limit a parent’s cus-
tody rights for consenting to gender-affirming care).
See also Ala. Code § 16-1-52 (restricting sports partici-
pation by transgender students); Wyo. Stat. Ann.
§ 21-25-102 (similar); Mont. Code Ann. § 40-6-7X1(1)(f)
(requiring parental consent for changes in a child’s pro-
nouns). Leaving the preliminary injunction in place
starts to grind these all-over-the-map gears to a halt.
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Glucksberg, 521 U.S. at 720. Given the high stakes of
these nascent policy deliberations—the long-term health
of children facing gender dysphoria—sound govern-
ment usually benefits from more rather than less de-
bate, more rather than less input, more rather than less
consideration of fair-minded policy approaches. To
permit legislatures on one side of the debate to have
their say while silencing legislatures on the other side of
the debate under the U.S. Constitution does not further
these goals.

That many members of the medical community sup-
port the plaintiffs is surely relevant. But it is not dis-
positive for the same reason we would not defer to a con-
sensus among economists about the proper incentives
for interpreting the impairment-of-contracts or takings
clauses of the U.S. Constitution. At all events, the
medical and regulatory authorities are not of one mind
about using hormone therapy to treat gender dysphoria.
Else, the FDA would by now have approved the use of
these drugs for these purposes. That has not hap-
pened, however, giving us considerable pause about con-
stitutionalizing an answer they have not given or, best
we can tell, even finally studied.

Due process. The challengers argue that the Act vi-
olates their due process right to control the medical care
of their children. “No State,” the Fourteenth Amend-
ment says, shall “deprive any person of life, liberty, or
property, without due process of law.” The provision
over time has come to secure more than just procedural
rights. It also includes substantive protections “against
government interference with certain fundamental
rights and liberty interests.” Glucksberg, 521 U.S. at
720. Courts identify such rights by looking for norms
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that are “fundamental” or are “deeply rooted in this Na-
tion’s history and tradition.” Id. at 720-21 (quotation
omitted); Timbs v. Indiana, 139 S. Ct. 682, 689 (2019)
(same). Experience has shown that substantive due
process is “a treacherous field.” Moore v. City of E.
Cleveland, 431 U.S. 494, 502 (1977). Increasingly ap-
preciative of that danger, the federal courts have be-
come ever more “reluctant to expand the concept of sub-
stantive due process” to new areas. Collins v. City of
Harker Heights, 503 U.S. 115, 125 (1992).

Parents, it is true, have a substantive due process
right “to make decisions concerning the care, custody,
and control of their children.” Troxel v. Granville, 530
U.S. 57, 66 (2000). But the Supreme Court cases rec-
ognizing this right confine it to narrow fields, such as
education, Meyer v. Nebraska, 262 U.S. 390 (1923), and
visitation rights, Troxel, 530 U.S. 57. No Supreme
Court case extends it to a general right to receive new
medical or experimental drug treatments. In view of
the high stakes of constitutionalizing areas of public pol-
icy, any such right must be defined with care. Glucks-
berg, 521 U.S. at 721 (requiring “a ‘careful description’
of the asserted fundamental liberty interest” (quotation
omitted)). The challengers have not shown that a right
to new medical treatments is “deeply rooted in our his-
tory and traditions” and thus beyond the democratic
process to regulate. Id. at 727.

Constitutionalizing new parental rights in the con-
text of new medical treatments is no mean task. On the
one side of the ledger, parents generally can be expected
to know what is best for their children. On the other
side of the ledger, state governments have an abiding
interest in “preserving the welfare of children,” Kanus-
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zewskiv. Mich. Dep’t of Health & Hum. Servs., 927 F.3d
396, 419 (6th Cir. 2019); Dobbs, 142 S. Ct. at 2284, and
“in protecting the integrity and ethics of the medical
profession,” Glucksberg, 521 U.S. at 731. These inter-
ests give States broad power, even broad power to
“limit[] parental freedom,” Prince v. Massachusetts, 321
U.S. 158, 167 (1944); see Parham v. J. R., 442 U.S. 584,
606 (1979), particularly in an area of new medical treat-
ment. We doubt, for example, that there are many
drug-regulatory agencies in the world that, without sat-
isfactory long-term testing, would delegate to parents
and a doctor exclusive authority to decide whether to
permit a potentially irreversible new drug treatment.

More generally, state legislatures play a critical role
in regulating health and welfare, and their efforts are
usually “entitled to a ‘strong presumption of validity.’”
Dobbs, 142 S. Ct. at 2284 (quotation omitted); Planned
Parenthood Cincinnatt Region v. Taft, 444 F.3d 502,
505 (6th Cir. 2006). As a result, federal courts must be
vigilant not to “substitute” their views for those of leg-
islatures, Dobbs, 142 S. Ct. at 2284, a caution that is par-
ticularly apt when construing unenumerated guaran-
tees, see Collins, 503 U.S. at 125.

Judicial deference is especially appropriate where
“medical and scientific uncertainty” exists. Gonzales v.
Carhart, 550 U.S. 124, 163 (2007); see also Marshall v.
United States, 414 U.S. 417, 427 (1974); Collins v. Texas,
223 U.S. 288, 297-98 (1912). In this respect, consider
the work of the Food and Drug Administration. Under
a highly reticulated process that requires considerable
long-range testing, the FDA determines when new drugs
are safe for public use, including use by minors, and
when new drugs are safe for certain purposes but not
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others. In making these decisions and in occasionally
frustrating those who would like to have access to new
drugs sooner, the Constitution rarely has a say over the
FDA’s work. There is no constitutional right to use a
new drug that the FDA has determined is unsafe or in-
effective. Abigail All. for Better Access to Develop-
mental Drugs v. von Eschenbach, 495 F.3d 695, 703
(D.C. Cir. 2007). And that is true even if the FDA bars
access to an experimental drug that a doctor believes
might save a terminally ill patient’s life. Invoking our
nation’s long history of regulating drugs and medical
treatments, the D.C. Circuit correctly held that the Con-
stitution does not take over this field. Id. at 711; see
also id. at 710 & n.18 (collecting similar cases).

Today’s case has many parallels to that one. Gen-
der-affirming procedures often employ FDA-approved
drugs for non-approved, “off label” uses. Tennessee
decided that such off-label use in this area presents un-
acceptable dangers. Tenn. Code Ann. § 68-33-101(b),
(e), (g). Many medical professionals and many medical
organizations may disagree. But the Constitution does
not require Tennessee to view these treatments the
same way as the majority of experts or to allow drugs
for all uses simply because the FDA has approved them
for some. Cf. Taft, 444 F.3d at 505 (explaining off-label
use is legal “[a]bsent state regulation”); Gomnzales v.
Raich, 545 U.S. 1, 27-28 (2005) (explaining that Con-
gress may prohibit marijuana use even when doctors ap-
prove its use for medical purposes). It is well within a
State’s police power to ban off-label uses of certain
drugs. At the same time, it is difficult to maintain that
the medical community is of one mind about the use of
hormone therapy for gender dysphoria when the FDA
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is not prepared to put its credibility and careful testing
protocols behind the use.

Kanuszewski v. Michigan Department of Health and
Human Services does not alter this conclusion. 927
F.3d 396. A Michigan health program collected blood
samples from newborns and stored the samples for fu-
ture use. Id. at 403-04. This compulsory storage pro-
gram, we held, violated nonconsenting parents’ rights
“to make decisions concerning the medical care of their
children.” Id. at 418. This case differs from that one
in at least two material ways. Unlike the Michigan pro-
gram, the Tennessee Act rests on the legislative judg-
ment that it will protect “the health of the child.” Id.
at 421; see Tenn. Code Ann. § 68-33-101(a), (b); Parham,
442 U.S. at 603 (noting that States retain authority, not-
withstanding parental rights, to protect -children’s
health). And the Michigan program compelled medical
care, while the Tennessee Act law prohibits certain med-
ical care. Although individuals sometimes have a consti-
tutional right to refuse treatment, the Supreme Court
has not handled affirmative requests for treatment in
the same way. See Glucksberg, 521 U.S. at 725-26.
Most circuits have drawn the same line, “reject[ing] ar-
guments that the Constitution provides an affirmative
right of access to particular medical treatments reason-
ably prohibited by the Government.” Eschenbach, 495
F.3d at 710 & n.18 (collecting cases).

Glucksberg illuminates the point. 521 U.S. 702.
Harold Glucksberg claimed that Washington State’s ban
on physician-assisted suicide violated his patients’ due
process rights. Id. at 708. The Court held that the
Constitution did not bestow an affirmative right to phy-
sician assistance in committing suicide. Id. at 725-26.
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The State could prohibit individuals from receiving care
they wanted and their physicians wished to provide, all
despite the “personal and profound” liberty interests at
stake. Id. at725. Asinthat case, soin this one,indeed
more so in this one. There’s little reason to think that
a parent’s right to make decisions for a child sweeps
more broadly than an adult’s right to make decisions for
herself. Cf. Whalen v. Roe, 429 U.S. 589, 604 (1977);
Prince, 321 U.S. at 166. All told, the plaintiffs’ efforts
to expand our substantive due process precedents to this
new area are unlikely to succeed.

Equal protection. “No state,” the Fourteenth Amend-
ment says, “shall ... deny to any person within its
jurisdiction the equal protection of the laws.” Statu-
tory classifications are ordinarily valid if they are ra-
tionally related to and further a legitimate state inter-
est. San Antonio Indep. Sch. Dist. v. Rodriguez, 411
U.S. 1,55 (1973). More exacting scrutiny applies when
a law implicates protected classes. See Reed v. Reed,
404 U.S. 71, 76 (1971); United States v. Virginia, 518
U.S. 515, 533 (1996).

It’s highly unlikely, as an initial matter, that the
plaintiffs could show that the Act lacks a rational basis.
The State plainly has authority, in truth a responsibility,
to look after the health and safety of its children. In
this area of unfolding medical and policy debate, a State
has more rather than fewer options. Tennessee could
rationally take the side of caution before permitting ir-
reversible medical treatments of its children.

The challengers pin their main claims for likelihood
of success on the assumption that heightened scrutiny
applies. They first argue that the Tennessee Act dis-
criminates on the basis of sex and thus requires the
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State to satisfy intermediate scrutiny. We are skepti-
cal.

The Act bans gender-affirming care for minors of
both sexes. The ban thus applies to all minors, regard-
less of their biological birth with male or female sex or-
gans. That prohibition does not prefer one sex to the
detriment of the other. See Reed, 404 U.S. at 76. The
Act mentions the word “sex,” true. But how could it not?
That is the point of the existing hormone treatments—to
help a minor transition from one gender to another.
That also explains why it bans procedures that adminis-
ter cross-sex hormones but not those that administer
naturally occurring hormones. Tenn. Code Ann.
§ 68-33-103(b)(1)(A). A cisgender girl cannot transition
through use of estrogen; only testosterone will do that.
A cisgender boy cannot transition through use of testos-
terone; only estrogen will do that. The reality that the
drugs’ effects correspond to sex in these understandable
ways and that Tennessee regulates them does not re-
quire skeptical serutiny. Dobbs, 142 S. Ct. at 2245-46;
see Geduldig v. Atello, 417 U.S. 484, 496 n.20 (1974); see
also Reed, 404 U.S. at 76. “The regulation of a medical
procedure that only one sex can undergo does not trig-
ger heightened constitutional scrutiny unless the regu-
lation is a ‘mere pretex[t] designed to effect an invidious
discrimination against the members of one sex or the
other.”” Dobbs, 142 S. Ct. at 2245-46 (quoting Geduldig,
417 U.S. at 496 n.20). No such pretext has been shown
here. If a law restricting a medical procedure that ap-
plies only to women does not trigger heightened scru-
tiny, as in Dobbs, a law equally appliable to all minors,
no matter their sex at birth, does not require such scru-
tiny either.
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The plaintiffs separately claim that the Act amounts
to transgender-based discrimination, violating the rights
of a quasi-suspect class. But neither the Supreme
Court nor this court has recognized transgender status
as a quasi-suspect class. Until that changes, rational
basis review applies to transgender-based classifica-
tions. In the context of a preliminary injunction and
the need to establish a likelihood of success on the mer-
its, that should be nearly dispositive given the require-
ment of showing a “clear” right to relief. Mazurek v.
Armstrong, 520 U.S. 968, 972 (1997) (emphasis omitted);
see Winter v. NRDC, 555 U.S. 7, 22 (2008); Whole
Woman’s Health v. Jackson, 141 S. Ct. 2494, 2495
(2021).

The bar for recognizing a new quasi-suspect class,
moreover, is a high one. The Supreme Court has rec-
ognized just two such classes, City of Cleburne wv.
Cleburne Living Ctr., 473 U.S. 432, 441 (1985) (gender
and illegitimacy), and none in recent years. The Court
“has not recognized any new constitutionally protected
classes in over four decades, and instead has repeatedly
declined to do s0.” Ondo v. City of Cleveland, 795 F.3d
597, 609 (6th Cir. 2015); Cleburne, 473 U.S. at 442 (hold-
ing that mental disability is not a quasi-suspect class);
Mass. Bd. of Ret. v. Murgia, 427 U.S. 307, 313 (1976)
(per curiam) (holding that age is not a quasi-suspect
class); see Obergefell v. Hodges, 576 U.S. 644 (2015) (de-
clining to address whether gay individuals qualify as a
suspect class).

That hesitancy makes sense here. Gender identity
and gender dysphoria pose vexing line-drawing dilem-
mas for legislatures. Plenty of challenges spring to
mind. Surgical changes versus hormone treatment.
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Drugs versus counseling. One drug versus another.
One age cutoff for minors versus another. Still more
complex, what about sports, access to bathrooms, defi-
nitions of disability? And will we constitutionalize the
FDA approval rules in the process? Even when accom-
panied by judicial tiers of scrutiny, the U.S. Constitution
does not offer a principled way to judge each of these
lines—and still others to boot. All that would happen is
that we would remove these trying policy choices from
fifty state legislatures to one Supreme Court. Instead
of the vigorous, sometimes frustrating, “arena of public
debate and legislative action” across the country and in-
stead of other options provided by fifty governors and
fifty state courts, we would look to one judiciary to sort
it all out. Glucksberg, 521 U.S. at 720. That is not how
a constitutional democracy is supposed to work—or at
least works best—when confronting evolving social
norms and innovative medical options.

Bostock v. Clayton County does not change the anal-
ysis. 140 S. Ct. 1731 (2020). Title VII’s prohibition on
employment discrimination “because of ... sex”
encompasses discrimination against persons who are
gay or transgender, the Court concluded. Id. at 1743;
42 U.S.C. § 2000e-2(a)(1). But that reasoning applies
only to Title VII, as Bostock itself and our subsequent
cases make clear. Bostock, 140 S. Ct. at 1753; Pelcha v.
MW Bancorp, Inc., 988 F.3d 318, 324 (6th Cir. 2021) (re-
fusing to apply Bostock to the Age Discrimination in
Employment Act); Meriwether v. Hartop, 992 F.3d 492,
510 n.4 (6th Cir. 2021) (reasoning that Title VII analysis
does not apply to Title IX); see also Students for Fair
Admassions v. Harvard Coll., 2023 WL 4239254, at *59-
60 (U.S. June 29, 2023) (Gorsuch, J., concurring) (ex-
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plaining that Title VI differs from the Equal Protection
Clause).

Smith v. City of Salem does not move the needle ei-
ther. 378 F.3d 566 (6th Cir. 2004). It was an employ-
ment case, it involved an adult, and it concerned “sex
stereotyping,” not whether someone’s body is male or
female. Id. at 574-75. In that setting, it held that a
transgender employee fired for dressing as a woman es-
tablished a cognizable equal protection claim. See id.
at 573, 577 (resting the holding on “[t]he facts Smith has
alleged”). It did not hold that every claim of trans-
gender discrimination requires heightened scrutiny,
least of all in the fraught context of whether a State may
limit irreversible medical treatments to minors facing
gender dysphoria. And Dobbs prevents us from ex-
tending Smith that far, as it held that medical treat-
ments that affect only one sex receive rational-basis re-
view. Dobbs, 142 S. Ct. at 2245-46; see Geduldig, 417
U.S. at 496 n.20.

We recognize that other courts and judges have
taken different approaches to these issues. See, e.g.,
Grimm v. Gloucester Cnty. Sch. Bd., 972 F.3d 586, 608
(4th Cir. 2020) (differential treatment of transgender
person triggers intermediate scrutiny); id. at 627-28
(Niemeyer, J., dissenting); Brandt ex rel. Brandt v.
Rutledge, 47 F.4th 661, 670 (8th Cir. 2022) (ban on gen-
der-transition procedures constituted sex-based dis-
crimination); Brandt ex rel. Brandt v. Rutledge, 2022
WL 16957734, at *1 & n.1 (8th Cir. Nov. 16, 2022) (Stras,
J., dissental); Adams ex rel. Kasper v. Sch. Bd. of St.
Johns Cnty., 57 F.4th 791, 801, 803 n.5 (11th Cir. 2022)
(sex-based bathroom policy did not violate equal protec-
tion); id. at 823 (Wilson, J., dissenting).
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We recognize, too, that several district courts have
addressed similar laws in other States and assessed
those laws in much the same way as the district court
did in this case. See Brandt v. Rutledge, 2023 WL
4073727 (E.D. Ark. June 20, 2023); K.C. v. Indwidual
Members of Med. Licensing Bd. of Ind., 2023 WL
4054086 (S.D. Ind. June 16, 2023); Doe v. Ladapo, 2023
WL 3833848 (N.D. Fla. June 6, 2023); Eknes-Tucker v.
Marshall, 603 F. Supp. 3d 1131 (M.D. Ala. 2022). And
our thoughtful colleague has reached a similar conclu-
sion. We appreciate their perspectives, and they give
us pause. But they do not eliminate our doubts about
the ultimate strength of the challengers’ claims for the
reasons just given.

All told, the challengers lack a “clear showing” that
they will succeed on the merits, Mazurek, 520 U.S. at
972 (emphasis omitted), and that is particularly so in
view of the burdensome nature of a facial attack and the
fraught task of justifying statewide relief.

III.

The other stay factors largely favor the State as well.
If the injunction remains in place during the appeal,
Tennessee will suffer irreparable harm from its inability
to enforce the will of its legislature, to further the pub-
lic-health considerations undergirding the law, and to
avoid irreversible health risks to its children. As for
harm to others, the Act’s continuing care exception per-
mits the challengers to continue their existing treat-
ments until March 31, 2024. That feature of the law
lessens the harm to those minors who wish to continue
receiving treatment. But we appreciate that it does not
answer the concerns of those who might wish to continue
treatment after that date or to those minors who might
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seek treatment for the first time in the future. That
creates an irreversible problem of its own, one that lies
at the crux of the case. Both sides have the same fear,
just in opposite directions—one saying the procedures
create health risks that cannot be undone, the other say-
ing the absence of such procedures creates risks that
cannot be undone. What makes it bearable to choose
between the two sides is the realization that not every
choice is for judges to make. In this instance, elected
representatives made these precise cost-benefit deci-
sions and did not trigger any reasons for skeptical re-
view in doing so. As for the public interest, Tennes-
see’s interests in applying the law to its residents and in
being permitted to protect its children from health risks
weigh heavily in favor of the State at this juncture.

ok sk

These initial views, we must acknowledge, are just
that: initial. We may be wrong. It may be that the
one week we have had to resolve this motion does not
suffice to see our own mistakes. In an effort to mitigate
any potential harm from that possibility, we will expe-
dite the appeal of the preliminary injunction, with the
goal of resolving it no later than September 30, 2023.
In the interim, the district court’s preliminary injunc-
tion is stayed.
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CONCURRING IN PART AND DISSENTING IN PART

WHITE, Circuit Judge, concurring in part and dis-
senting in part.

Because I believe that Tennessee’s law is likely un-
constitutional based on Plaintiffs’ theory of sex discrim-
ination, I would not stay the district court’s injunction,
although I would narrow its scope. I do not find it nec-
essary to address Plaintiffs’ alternative theories of con-
stitutional injury at this time.

Tennessee’s law likely discriminates against Plain-
tiffs on the basis of sex in violation of the Equal Protec-
tion Clause, thus triggering intermediate scrutiny.
Although the state argues that the act “appl[ies] equally
to males and females,” Appellant’s Br. 8-9, the law dis-
criminates based on sex because “medical procedures
that are permitted for a minor of one sex are prohibited
for a minor of another sex,” Brandt v. Rutledge, 47 F.4th
661, 669 (8th Cir. 2022). To illustrate, under the law, a
person identified male at birth could receive testos-
terone therapy to conform to a male identity, but a per-
son identified female at birth could not.! See Tenn.
Code Ann. § 68-33-103(a)(1). Indeed, until today, every

! Defendants raise in their reply brief the argument that “[bJoth
sexes use the same puberty blockers, so prohibiting them for gen-
der dysphoria does not even consider sex.” Reply Br. 3. But this
does not solve the problem. Under Tennessee’s law, someone iden-
tified male at birth could take puberty blockers consistent with a
treatment plan that contemplates development consistent with a
male identity, but someone identified female at birth could not.
See Tenn. Code Ann. § 68-33-103(a)(1).
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federal court addressing similar laws reached the same
conclusion as Brandt.?

In the Title VII context, the Supreme Court has
made clear that sex discrimination occurs when an “em-
ployer intentionally penalizes a person identified as
male at birth for traits or actions that it tolerates in an
employee identified as female at birth.” Bostock v.
Clayton County, 140 S. Ct. 1731, 1741 (2020). That
principle is directly on point here and highly persuasive.
Cf. Smath v. City of Salem, 378 F.3d 566, 577 (6th Cir.
2004) (finding transgender plaintiff raised Title VII
claim based on sex-stereotyping and concluding that the
facts supporting the Title VII claim “easily constitute[d]
a claim of sex discrimination grounded in the Equal Pro-
tection Clause”); Boxill v. O’Grady, 935 F.3d 510, 520
(6th Cir. 2019) (“We review § 1983 discrimination claims
brought under the Equal Protection Clause using the
same test applied under Title VIL.”).

“Like racial classifications, sex-based discrimination
is presumptively invalid.” Vitolo v. Guzman, 999 F.3d
353, 364 (6th Cir. 2021). “Government policies that dis-
criminate based on sex cannot stand unless the govern-
ment provides an ‘exceedingly persuasive justifica-
tion,”” id. (quoting United States v. Virginia, 518 U.S.
515, 531 (1996)), which requires showing that the “clas-

2 See Brandt, 47 F.4th at 669; Doe 1 v. Thornbury, No. 3:23-CV-
230-DJH, 2023 WL 4230481, at *3 (W.D. Ky. June 28, 2023); Brandt
v. Rutledge, No. 4:21CV00450 JM, 2023 WL 4073727, at *31 (E.D.
Ark. June 20, 2023); K.C. v. Indiwidual Members of Med. Licensing
Bd. of Indiana, No. 123CV00595JPHKMB, 2023 WL 4054086, at
*7 (S.D. Ind. June 16, 2023); Doe v. Ladapo, No. 4:23CV114-RH-
MAF, 2023 WL 3833848, at *8 (N.D. Fla. June 6, 2023); see also
Eknes-Tucker v. Marshall, 603 F. Supp. 3d 1131, 1146 (M.D. Ala.
2022).
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sification serves ‘important governmental objectives,’
and ... is ‘substantially and directly related’ to the
government’s objectives,” id. (quoting Miss. Unw. for
Women v. Hogan, 458 U.S. 718, 724 (1982)). Applying
this standard, I fail to see how the state can justify deny-
ing access to hormone therapies for treatment of minor
Plaintiffs’ gender dysphoria while permitting access to
others, especially in light of the district court’s robust
factual findings on the benefits of these treatments for
transgender youth.

However, I agree that the district court abused its
discretion in granting a statewide preliminary injunc-
tion. Asthe majority observes, “District courts ‘should
not issue relief that extends further than necessary to
remedy the plaintiff’s injury.”” Maj. Op. at 5 (quoting
Commonwealth v. Biden, 57 F.4th 545, 556 (6th Cir.
2023)). I would uphold the stay as it applies to Plain-
tiffs and also Vanderbilt University Medical Center.

Lastly, I reiterate the majority’s caveat that today’s
decision is preliminary only.

I CONCUR in part and DISSENT in part.
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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

No. 3:23-cv-00376

L.W.ET AL., BY AND THROUGH HER PARENTS AND NEXT
FRIENDS, SAMANTHA WILLIAMS AND BRIAN WILLIAMS,
PLAINTIFFS

.
JONATHAN THOMAS SKRMETTI ET AL., DEFENDANTS

Filed: June 30, 2023

ORDER

Judge RICHARDSON

On June 28, 2023, the Court issued a Memorandum
Opinion (Doc. No. 167, “Memorandum Opinion”) and en-
tered an order (Doc. No. 168, “Order”) granting in part
and denying in part Plaintiffs’ motion for a preliminary
injunction. The Order enjoined Defendants from en-
forcing most of the provisions of Senate Bill 1 (hereinaf-
ter “SB1” or “the law”), codified at Tenn. Code Ann.
§ 68-33-101 et seq. Just hours later, Defendants filed a
Notice of Appeal (Doc. No. 169) and an “Emergency Mo-
tion for a Stay of Preliminary Injunction Pending Ap-
peal” (Doc. No. 170, “Motion”). In the Motion, Defend-
ants request that if the Court is to deny the Motion, that
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it do so “quickly, without waiting for a response from
Plaintiffs, so that Defendants can proceed to the Sixth
Circuit.” (Doc. No. 170). Cognizant of the time-sensi-
tive nature of certain features of this action, and given
that the Court’s ruling on the instant Motion does not
prejudice Plaintiffs, the Court herein exercises its dis-
cretion to rule on the instant Motion before the time pe-
riod for a response from Plaintiffs has expired. For the
reasons stated herein, the Motion will be denied.!

“A stay is not a matter of right, even if irreparable
injury might otherwise result.” Nken v. Holder, 556
U.S. 418, 433 (2009) (internal quotation marks omitted).
“It is instead an exercise of judicial discretion, and
“[t]he propriety of its issue is dependent upon the cir-
cumstances of the particular case.” Id. (internal quo-
tation marks omitted). “The party requesting a stay
bears the burden of showing that the circumstances jus-
tify an exercise of that discretion.” [Id. at 433-434.
Four factors govern whether a stay is warranted: “(1)
whether the stay applicant has made a strong showing

1 Although the filing of a Notice of Appeal generally strips the
district court of jurisdiction with respect to matters involved in the
appeal, district courts retain jurisdiction to “grant[], continue,
modif[y], refuse[], dissolve[], or refuse[] to dissolve or modify an
injunction. ... 7 See Fed. R. Civ. P. 62(d), (a); Gutierrez v.
CogScreen, LLC, No. 17-cv-2378, 2018 WL 3006121, at *1 (W.D.
Tenn. May 4, 2018) (explaining that district courts retain jurisdic-
tion for injunctions even where a notice of appeal has been filed);
Prater v. Commerce Equities Management Co., Inc., Civ. Act. No.
H-07-2349, 2009 WL 172826, *1 (S.D. Tex. Jan. 22, 2009) (“[A] dis-
trict court retains jurisdiction to entertain a motion to stay a judg-
ment or order being appealed.”). The Court is therefore satisfied
that it has jurisdiction to consider the instant Motion, despite the
pending appeal overlapping with issues raised by the instant Mo-
tion.
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that he is likely to succeed on the merits [of the appeal];
(2) whether the applicant will be irreparably injured ab-
sent a stay; (3) whether issuance of the stay will substan-
tially injure the other parties interested in the proceed-
ing; and (4) where the public interest lies.” See id. at
434. “Because the state is the moving party, its own po-
tential harm and the public’s interest merge into a single
factor.” SawariMedia, LLC v. Whitmer, 963 F.3d 595,
596 (6th Cir. 2020). “The first two factors of the tradi-
tional standard are the most critical.” Nken, 556 U.S.
at 433. “There is substantial overlap between these
and the factors governing preliminary injunctions, [];
not because the two are one and the same, but because
similar concerns arise whenever a court order may allow
or disallow anticipated action before the legality of that
action has been conclusively determined.” Seeid. (in-
ternal citation omitted).

The Court acknowledges that its Memorandum Opin-
ion (Doc. No. 167) does not necessarily dictate the out-
come of the instant Motion. Indeed, Defendants could
raise (and have raised) in the Motion issues distinct from
those resolved by the Court in its Memorandum Opin-
ion. However, as for the four-factor test that generally
governs whether a stay is warranted, Defendants assert
the same arguments (with one exception discussed be-
low) in support of the instant Motion as they previously
posed in opposition to Plaintiffs’ motion for a prelimi-
nary injunction. Certainly, the Court does not be-
grudge Defendants for doing so—the issues raised by
the instant Motion are substantially identical to those
resolved in the Court’s Memorandum Opinion. Be-
cause Defendants’ arguments in support of the four fac-
tors listed above are essentially identical to those that
they posed in opposition to Plaintiffs’ motion for a pre-
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liminary injunction, the Court is satisfied that none of
the four factors (substantial likelihood of success on the
merits, irreparable harm, injury to the other parties,
and the public interest) weigh in favor of a stay.

Defendants argue that even where the above-four
factors do not weigh in favor of a stay, a stay is nonethe-
less warranted where a movant has shown that a court’s
ruling on an injunction poses “serious questions going to
the merits.” (Doc. No. 170 at 2). In other words, they
argue that if there are serious questions going to the
merits of Plaintiffs’ motion for a preliminary injunction
and this Court’s ruling thereon, Defendants need not
show either that those questions are likely to be re-
solved on appeal in their favor (i.e., that they have a like-
lihood of success on appeal) or any of the other above-
referenced three factors. Defendants’ argument relies
on the Sixth Circuit’s fairly recent decision in Antonio
v. Garland, 38 F.4th 524, 526 (6th Cir. 2022). But An-
tontio neither says nor suggests that a stay is warranted
where a court’s ruling on an injunction poses serious
questions on the merits, even where none of the above-
four factors favoring a stay. Instead, Antonio states
that “even if a movant can demonstrate irreparable
harm, he is still required to show, at a minimum, serious
questions going to the merits.” See id. (emphasis
added). Contrary to Defendants’ position, Antonio
does not indicate that a movant meets his or her burden
for a stay by showing only that a court’s ruling on an
injunction to be stayed poses serious questions on the
merits. Therefore, even if the Court’s Memorandum
Opinion and Order pose serious questions on the merits,
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Defendants have not met their burden for a stay because
none of the four factors favor such a stay.

For the reasons stated herein, the Court in its discre-
tion DENIES the Motion (Doc. No. 170).

IT IS SO ORDERED.

/s/ ELI RICHARDSON
ELI RICHARDSON

UNITED STATES DISTRICT JUDGE

2 The Court’s finding that a stay is unwarranted should come as no
surprise because, even though a stay of a preliminary injunction is
never automatically out of the question at the outset, “the grant of a
stay of a preliminary injunction pending appeal will almost always
be logically inconsistent with a prior finding of irreparable harm that
is imminent as required to sustain the same preliminary injunction.”
Rodriguez ex rel. Rodriguez v. DeBuono, 175 F.3d 227, 235 (2d Cir.
1999).
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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

No. 3:23-cv-00376

L.W.ET AL., BY AND THROUGH HER PARENTS AND NEXT
FRIENDS, SAMANTHA WILLIAMS AND BRIAN WILLIAMS,
PLAINTIFFS

.
JONATHAN THOMAS SKRMETTI ET AL., DEFENDANTS

Filed: June 28, 2023

MEMORANDUM OPINION

Judge RICHARDSON

Pending before the Court is Plaintiffs’ motion for a
preliminary injunction (Doc. No. 21, “Motion”), which is
accompanied by a memorandum in support (Doc. No.
33). Defendants filed a response (Doc. No. 112), and
Plaintiffs filed a reply (Doc. No. 146). For the reasons
stated herein, the Motion will be granted in part and de-
nied in part. A corresponding order will be entered
separately.
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BACKGROUND FACTS'

On March 2, 2023, the Governor of Tennessee signed
into law Senate Bill 1 (hereinafter “SB1” or “the law”),
codified at Tenn. Code Ann. § 68-33-101 et seq. (Doc. No.
33 at 11). SB1 will go into effect on July 1, 2023. (Id.
at 7). SB1 prohibits any minor in Tennessee from re-
ceiving certain medical procedures® if the purpose of re-
ceiving those procedures is to enable that minor to live
with a gender identity® that is inconsistent with that mi-
nor’s sex at birth. Therefore, SB1 does not completely
ban any medical treatments but rather bans specified

! The majority of the facts contained in this section are undis-
puted, and therefore, the Court treats these facts as true. As for
facts in this section that are disputed, the Court has found an ade-
quate basis in the record to treat these facts as true for the pur-
poses of the instant Motion.

2 SB1 defines “medical procedure” as “surgically removing, mod-
ifying, altering, or entering into tissues, cavities, or organs of a hu-
man being” and “prescribing, administering, or dispensing any pu-
berty blocker or hormone to a human being.” Tenn. Code Ann.
§ 68-33-102(5)(A)-(B).

3 SB1 does not define the term “identity,” and it does not use the
term “gender identity.” However, it appears undisputed that the
term “gender identity” refers to a person’s understanding of belong-
ing to a particular gender. (Adkins Decl. at 4). Everyone has a
gender identity. (Id.). Those whose gender identity aligns with
their sex at birth are cisgender. (Id.). Those whose gender iden-
tity is different from their sex at birth are transgender. (Id.).

Plaintiffs do not discuss what it is that accounts for a person’s
understanding that he or she belongs to a particular gender. Pre-
sumably, such understanding would be based on the person’s par-
ticular beliefs about the defining characteristics of that gender—
and the person’s belief that his or her own characteristics match
the gender’s defining characteristics such that the person must be-
long to that gender. But the Court need not delve into this topic.



132a

medical treatments administered for a particular pur-
4
pose.

Specifically, SB1 sets forth bans as follows:
68-33-103. Prohibitions.

(a)(1) A healthcare provider shall not knowingly per-
form or offer to perform on a minor, or administer or
offer to administer to a minor, a medical procedure if
the performance or administration of the procedure
is for the purpose of:

(A) Enabling a minor[’] to identify with, or live as,
a purported identity inconsistent with the minor’s
sex[°]; or (B) Treating purported discomfort or
distress from a discordance between the minor’s
sex and asserted identity.

(2) Subdivision (a)(1) applies to medical procedures
that are:

(A) Performed or administered in this state; or

4 Although SB1 bans medical procedures only when used for a
particular specified purpose, for the sake of conciseness the Court
hereinafter refers to the medical procedures that are banned if
used for a particular specified purpose as simply being banned;
such references will omit any qualification reflecting that the med-
ical procedures are banned only if used for a particular specified
purpose.

> SB1 defines “minor” as an individual who is under eighteen
years of age. Tenn. Code Ann. § 68-33-102(6).

6 SB1 defines “sex” as “a person’s immutable characteristics of
the reproductive system that define the individual as male or fe-
male, as determined by anatomy and genetics existing at the time
of birth.” Tenn. Code Ann. § 68-33-102(9).
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(B) Performed or administered on a minor located
in this state, including via telehealth, as defined
in§ 63-1-155.

Tenn. Code Ann. § 68-33-103(a)(1)-(2). Although SB1
becomes effective on July 1, 2023, the law permits mi-
nors who were receiving the medial procedures banned
by SB1 before July 1, 2023, to continue to receive them
until March 31, 2024. See id. § 68-33-103(b)(1)(B) (here-
inafter, the “continuing care exception”). If such a mi-
nor would like to continue receiving these procedures
until March 31, 2024, then the minor’s treating physician
must certify in writing that “in the physician’s good-faith
medical judgment, based upon the facts known to the phy-
sician at the time, ending the medical procedure would
be harmful to the minor.” Id. at § 68-33-103(b)(3).
The certification must also include findings supporting
the certification and must be made part of the minor’s
medical record. Id.

SB1 specifies that knowingly performing or offering
to perform a medical procedure on a minor does not vi-
olate the law if the “medical procedure is to treat a mi-
nor’s congenital defect, precocious puberty, disease, or
physical injury.” Id. § 68-33-103(b)(1)(A). “Disease”
does not include “gender dysphoria, gender identify dis-
order, gender incongruence, or any mental condition, dis-
order disability, or abnormality.” Id. § 68-33-103(b)(2).
Therefore, SB1 permits administration of medical pro-
cedures as defined in the law if the purpose of the pro-
cedures is to resolve a congenital defect or precocious
puberty but prohibits the administration of such proce-
dures if the purpose is to enable a minor to live with a
gender identity that is different from that minor’s sex at
birth.
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Plaintiffs L.W., John Doe, and Ryan Roe (“Minor
Plaintiffs”) are transgender minors who all suffer from
the condition of gender dysphoria. (Doc. No. 33 at 14-
17 (citing Doe. Nos. 22 (Declaration of L.W.); 23 (Decla-
ration of Samantha Williams); 25 (“Jane Doe Decl.”); 24
(Declaration of John Doe); 26 (Declaration of Ryan
Roe); 27 (Declaration of Rebecca Roe))). Plaintiffs
Brian and Samantha Williams, James and Jane Doe, and
Rebecca Roe are the parents of L.W., John Doe, and
Ryan Roe, respectively. (Doc. Nos. 23; 25; 27). Plaintiff
Dr. Lacy is a physician practicing in Memphis, Tennes-
see and has been treating patients for gender dysphoria
since 2016. (Doec. No. 28 (Declaration of Dr. Susan N.
Lacy) at 1-2).

Gender dysphoria is a common condition for trans-
gender people. It arises from the incongruence that
transgender people experience between their gender
identity and their sex at birth. (Doc. Nos. 33 at 8-9 (cit-
ing Doce. No. 29 at 5 (“Adkins Decl.”)); 113-7 at 13
(“Laidlaw Decl.”). Gender dysphoria can be treated
through medical intervention. (Adkins Decl. at 1;
Laidlaw Decl. at 14-15). The goal of gender dysphoria
treatment (sometimes called “gender-affirming treat-
ment,”” “gender transition,” “transition-related care,”
or “gender-affirming care”) is to enable individuals re-
ceiving the treatment to live in alignment with their gen-
der identity. (Adkins Decl. at 7; Laidlaw Decl. at 15).
When a minor receives treatment for gender dysphoria,

" The term “gender-affirming treatment” is used by both Plain-
tiffs’ and Defendants’ experts herein to describe the procedures
used to treat gender dysphoria and/or to permit an individual to
live in a manner that is consistent with the gender with which they
identify at the time that the individual seeks treatment, and so at
times the Court herein uses the same term to mean the same thing.
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the goals of the treatment will always be to “enable
[that] minor to identify with, or live as, a purported iden-
tity inconsistent with [that] minor’s sex” and to treat
“purported discomfort or distress from a discordance
between [that] minor’s sex and asserted identity.”
Tenn. Code Ann. § 68-33-103(a)(1)(A)-(B). Therefore,
SB1 in effect bans minors from receiving all treatment
for gender dysphoria.

On April 20, 2023, Plaintiffs filed a complaint alleg-
ing, among other things, that SB1 violates the United
States Constitution. (Doe. No. 1). The complaint in-
cludes a prayer for relief for a state-wide preliminary
injunction. (/d.). The following day, Plaintiffs filed a
motion for a preliminary injunction requesting that the
Court enjoin Defendants from enforcing any provision
of SB1 during the pendency of this litigation. (Doc. No.
21). Asnoted above, Defendants filed a response (Doc.
No. 112), and Plaintiffs filed a reply (Doc. No. 146). For
the reasons discussed below, the Motion will be granted
in part and denied in part.

PRELIMINARY INJUNCTION STANDARD

“A preliminary injunction is an extraordinary rem-
edy which should be granted only if the movant carries
his or her burden of proving that the circumstances
clearly demand it.” OQuerstreet v. Lexington-Fayette
Urb. Cnty. Gov't, 305 F.3d 566, 573 (6th Cir. 2003).
“The party seeking a preliminary injunction bears a bur-
den of justifying such relief, including showing irrepara-
ble harm and likelihood of success.” Kentucky v. U.S.
ex rel. Hagel, 759 F.3d 588, 600 (6th Cir. 2014) (quoting
Michigan Cath. Conf. & Cath. Fam. Servs. v. Burwell,
755 F.3d 372, 382 (6th Cir. 2014)).
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Those seeking a preliminary injunction must meet
four requirements.®* They must show a likelihood of
success on the merits; irreparable harm in the absence
of the injunction; that the balance of equities favors
them; and that public interest favors an injunction.
Winter v. Nat. Res. Def. Council, 555 U.S. 7, 20 (2008);
Sisters for Life, Inc. v. Louisville-Jefferson County, 56
F.4th 400, 403 (6th Cir. 2022). Plaintiffs seeking a pre-
liminary injunction may not merely rely on unsupported
allegations, but rather must come forward with more
than “scant evidence” to substantiate their allegations.
See, e.g., Libertarian Party of Ohio v. Husted, 751 F.3d
403, 417 (6th Cir. 2014); Cameron v. Bouchard, 815
F. App’x 978, 986 (6th Cir. 2020) (vacating preliminary
injunction when plaintiffs made no evidentiary showing
on some elements of their claim, but instead made mere
allegations regarding the treatment of Covid-19 in pris-
ons); McNeilly v. Land, 684 F.3d 611, 614 (6th Cir. 2012)
(upholding denial of preliminary injunction when plain-
tiff made only a “small showing” of evidence); United
States v. Certain Land Situated in City of Detroit, No.
95-1118, 1996 WL 26915, *1 n.1 (6th Cir. Jan. 23, 1996)
(noting a lack of evidence to support speculative allega-
tions); Boulding v. Corr. Med. Servs., No. 1:06-CV-811,

8 Some published Sixth Circuit cased stands unmistakably for
the proposition that these four items are factors rather than re-
quirements, except that irreparable harm is a requirement (and, if
it exists and thus keeps the possibility of a TRO alive, thereafter
becomes a factor to be balanced along with the other three factors).
See, e.g., D.T. v. Summner Cnty. Sch., 942 F.3d 324, 326-27 (6th Cir.
2019). Alas, this case law is inconsistent with more recent Sixth
Circuit case law and with Supreme Court case law (including the
two cases cited above) describing these as all being requirements.
The Court believes that it is constrained the follow the latter line
of cases.
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2008 WL 2095390, at *1 (W.D. Mich. Feb. 11, 2008), re-
port and recommendation adopted, No. 1:06-CV-811,
2008 WL 2095387 (W.D. Mich. May 15, 2008) (“Plaintiff
did not marshal any evidence in support of his motion
[for a preliminary injunction]. Plaintiff’s unsupported
allegations do not suffice.” (citations omitted)). In de-
ciding a motion for preliminary injunction, a court may
consider the entire record, including affidavits and other
hearsay evidence. Sterling v. Deutsche Bank Nat’l T'r.
Co., 368 F. Supp. 3d 723, 725 (S.D.N.Y. 2019); J.S.R. by
& through J.S.G. v. Sessions, 330 F. Supp. 3d 731, 738
(D. Conn. 2018). In conducting the preliminary injunc-
tion analysis, the Court may rely on affidavits and hear-
say materials which would not be admissible evidence
for a permanent injunction, if the evidence is appropri-
ate given the character and objectives of the injunctive
proceeding. FEuxpress Franchise Servs., L.P. v. Impact
Outsourcing Sols., Inc., 244 F. Supp. 3d 1368, 1379
(N.D. Ga. 2017); Action NC v. Strach, 216 F. Supp. 3d
597, 629 (M.D.N.C. 2016) (explaining that district courts
may look to, and indeed in appropriate circumstances
rely on, hearsay or other inadmissible evidence when de-
ciding whether a preliminary injunction is warranted).
See also Ohio State Conf. of N.A.A.C.P. v. Husted, 768
F.3d 524, 535 (6th Cir. 2014), vacated on other grounds,
No. 14-3877, 2014 WL 10384647 (6th Cir. Oct. 1, 2014).

DISCUSSION

Plaintiffs bring a facial challenge alleging that SB1 is
unconstitutional.” According to Plaintiffs, SB1 violates

® The Court discusses below whether Plaintiffs have succeeded
on their facial challenge.

“In an as-applied challenge, the plaintiff contends that applica-

tion of the statute in the particular context in which he has acted,
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the Due Process Clause of the Fourteenth Amendment
because it interferes with the right of a minor’s parents
to direct the medical care of their children. (Doc. No.
33 at 26). Plaintiffs further contend that SB1 violates
the Equal Protection Clause of the Fourteenth Amend-
ment because the law imposes disparate treatment on
the bases of transgender status and sex and is not sub-
stantially related to an important state interest.

As for the requested remedy, Plaintiffs’ Motion indi-
cates that Plaintiffs request a statewide injunection of
SB1 in its entirety. (Doe. No. 21 at 1) (requesting an
injunction restraining Defendants from enforcing “any
provision” of SB1); (Doc. No. 33 at 31). In their reply,
however, Plaintiffs state that their proposed relief does
not encompass the private right of action codified at
Tenn. Code Ann. § 68-33-105. (Doc. No. 146 at 9).
Therefore, the Court construes Plaintiffs’ requested re-
lief as an injunction to enjoin all provisions of SB1, ex-

or in which he proposes to act, would be unconstitutional.” Doe
#1 v. Lee, 518 F. Supp. 3d 1157, 1179 (M.D. Tenn. 2021) (quoting
Ada v. Guam Soc'y of Obstetricians and Gynecologists, 506 U.S.
1011, 1012 (1992) (Scalia, J., dissenting), denying cert. to 962 F.2d
1366 (9th Cir. 1992)). When a plaintiff succeeds in an as-applied
challenge, the law may not be applied to the plaintiff, but may con-
tinue to be enforced “in circumstances where it is constitutional.”
Doe v. Rausch, 461 F. Supp. 3d 747, 769 (E.D. Tenn. 2020). By
contrast, a plaintiff that challenges a law “on its face” attempts “to
invalidate the law in each of its applications, to take the law off the
books completely.” Green Party of Tennessee v. Hargett, 791
F.3d 684, 691 (6th Cir. 2015) (quoting Speet v. Schuette, 726 F.3d
867, 871 (6th Cir. 2013)). The Court notes, however, that the effect
on a law invalidated pursuant to a facial challenge is that it becomes
unenforceable, not that it literally gets deleted from code books.
See United States v. Sineneng-Smith, 140 S. Ct. 1575, 1585 (2020)
(Thomas, J., concurring).
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cept the private right of action codified at § 68-33-105.
Furthermore, as discussed immediately below, Plain-
tiffs do not have standing to challenge SB1’s ban on
“surgically removing, modifying, altering, or entering
into tissues, cavities, or organs of a human being” when
the purpose of such procedures is to “enable a minor to
identify with, or live as, a purported identity incon-
sistent with the minor’s sex” or to treat “purported
discomfort or distress from a discordance between
the minor’s sex and asserted identity.” Tenn. Code
Ann. §§ 68-33-103(a)(1)(A)-(B); 68-33-102(5)(A)-(B).
Accordingly, any relief provided Plaintiff pursuant to
the Motion will not impact SB1’s ban on such surgeries."

1. STANDING

Before addressing the merits of the Motion, the
Court first addresses two standing issues. To have Ar-
ticle I1I standing, a plaintiff must establish “(1) an in-
jury in fact, meaning an invasion of a legally protected
interest [that] is (a) concrete and particularized and (b)
‘actual or imminent, not “conjectural” or “hypothetical”;
(2) “a causal connection between the injury and the con-
duct complained of, i.e., the injury complained of must
be fairly .. . trace[able] to the challenged action of
the defendant, and not . . . th[e] result [of] the inde-
pendent action of some third party not before the court”;
and “(3) that it is likely, as opposed to merely specula-
tive, that the injury will be ‘redressed by a favorable de-
cision.” Phillips v. DeWine, 841 F.3d 405, 414 (6th Cir.
2016) (internal quotation marks omitted).

10 For conciseness, the Court hereinafter refers to this ban as a
ban on surgeries as treatment for gender dysphoria.
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Defendants argue that Dr. Lacy does not have stand-
ing to assert the rights of her patients and of the parents
of her patients. (Doc. No. 112 at 21). But “[w]hen one
party has standing to bring a claim, the identical claims
brought by other parties to the same lawsuit are justici-
able.” See Knight v. Montgomery Cnty. Tenn., 592
F. Supp. 3d 651, 671 (M.D. Tenn. 2022) (internal quota-
tion marks omitted). So “in a multiple-plaintiff case, a
court need not consider the standing of other plaintiffs
once one plaintiff is determined to have standing.” Id.;
see also Parsons v. U.S. Dep’t of Justice, 801 F.3d 701,
710 (6th Cir. 2015) (“A plaintiff must have standing for
each claim pursued in federal court. [] However, only
one plaintiff needs to have standing in order for the suit
to move forward.”) (internal citation omitted). Dr.
Lacy and the other Plaintiffs bring the same claims un-
der the Equal Protection Clause and Due Process
Clause. Defendants do not contest that the other
Plaintiffs have standing for their due process claim and
equal protection claim, and the Court is satisfied that
they do in fact have standing for these claims. Because
Plaintiffs other than Dr. Lacy have standing for the
same claims as those brought by Dr. Lacy, the Court
need not determine whether Dr. Lacy also has stand-
ing."

Defendants also contend that no Plaintiff in this ac-
tion has standing to challenge SB1’s ban on surgeries as
treatment for gender dysphoria. (Doe. No. 112 at 21);

I The Court notes that its finding below that Plaintiffs do not
have standing to challenge SB1’s ban on surgeries does not affect
its analysis as to Dr. Lacy. Plaintiffs have standing in all other
respects for their due process and equal protection claims, and
therefore the Court need not concern itself with whether Dr. Lacy
also has standing.
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Tenn. Code Ann. §§ 68-33-102, 68-33-103. The Court
agrees. As Defendants point out, no Plaintiff alleges
that a prohibition on surgery will affect his or her treat-
ment for gender dysphoria. Perhaps this is to be ex-
pected, given that the medical guidelines recommend
surgeries involving gonadectomy or hysterectomy only
once an individual has reached eighteen years of age.
(Doc. No. 113-10 (“Endocrine Society Guidelines”) at 27)
(“We suggest that clinicians delay gender-affirming
genital surgery . .. until the patient is at least 18
years old. ... 7). Regardless of the reason, how-
ever, the fact is that none of Minor Plaintiffs express a
desire or plan to receive surgery for their treatment of
gender dysphoria, and Dr. Lacy does not contend that
SB1’s prohibition on these surgeries inhibits her ability
to treat patients. In their reply, Plaintiffs do nothing
to counter Defendants’ argument. Plaintiffs have
therefore not demonstrated a likelihood that they will
suffer a concrete and particularized injury due to en-
forcement of SB1’s ban on surgeries as treatment for
gender dysphoria. Therefore, the Court finds that
Plaintiffs have not established standing to challenge this
provision of the law at the instant preliminary-injunction
stage and thus are not entitled to a preliminary injunc-
tion with respect to that provision. See Memphis A.
Philip Randolph Inst. v. Hargett, 978 F.3d 378, 386 (6th
Cir. 2020) (noting that although the plaintiff’s failure to
establish a likelihood of standing on a motion for a pre-
liminary injunction does not require dismissal of claims,
it does require denial of the motion for a preliminary in-
junction associated with such claims); Waskul v. Wash-
tenaw Cnty. Cmty. Mental Health, 900 F.3d 250, 255 n.3
(6th Cir. 2018) (same). Cf. K.C. v. Indiwidual Members
of Medical Licensing Board of Ind., 1-23-cv-595, 2023
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WL 4054086, at *7 (S.D. Ind. June 16, 2023) (finding that
plaintiffs did not have standing to challenge surgery
provisions of Indiana law banning gender-affirming
treatment because it was undisputed that no plaintiff
could receive such surgeries regardless of the law in
question).'

The Court’s analysis below thus focuses on whether
Plaintiffs are substantially likely to succeed on their ar-
gument that the remaining portions of SB1 (i.e., SB1 to
the extent that it bans other kinds of “medical proce-
dure[]”) that Plaintiffs challenge violate the Equal Pro-
tection and Due Process clauses.

2. LIKELIHOOD OF SUCCESS ON THE MERITS

A. Due Process Claim

1. Infringement on a Fundamental Right

The Due Process Clause of the Fourteenth Amend-
ment states that no state shall “deprive any person of
life, liberty, or property without due process of law.”
U.S. Const. Amend. XIV,§ 1. “Substantive due process
is [t]he doctrine that governmental deprivations of life,
liberty or property are subject to limitations regardless
of the adequacy of the procedures employed.” Johnson
v. City of Saginaw, Mich., 980 ¥.3d 497, 514 (6th Cir.
2020) (internal quotation marks omitted). “These limi-
tations are meant to provide heightened protection
against government interference with certain funda-
mental rights and liberty interests.” Does v. Munoz,
507 F.3d 961, 964 (6th Cir. 2007) (internal quotation

2 The Court declines to opine herein gratuitously on the extent
to which its constitutional analysis might be different with respect
to surgery than it is with respect to the other banned medical pro-
cedures (as set forth below).
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marks omitted). As the undersigned put it decades
ago, “a substantive due process violation occurs when
the government deprives a person of a protectable inter-
est ... under unconstitutional criteria.” Eli J.
Richardson, Eliminating Double-Talk from the Law of
Double Jeopardy, 22 Fla. St. U. L. Rev. 119, 163 (1994).

Plaintiffs allege that SB1 infringes on a parent’s fun-
damental right to direct the medical care of his or her
child. (Doc. No. 33 at 26). “The existence of a funda-
mental right means that [g]overnment actions that bur-
den the exercise of [the right] are subject to strict scru-
tiny, and will be upheld only when they are narrowly tai-
lored to a compelling governmental interest.” Kanus-
zewski v. Michigan Dep’t of Health and Human Ser-
vices, 927 F.3d 396, 419 (6th Cir. 2019) (internal quota-
tion marks omitted).

According to Defendants, Plaintiffs’ reliance on a
parent’s fundamental right to direct the medical care of
his or her child is flawed because Plaintiffs describe the
right with excessive generality. (Doc. No. 112 at 8-9).
Defendants further argue that no right of a parent to
have the medical treatments banned by SB1 be admin-
istered on that parent’s child existed at the time of rati-
fication of the Fourteenth Amendment, and therefore
such a right is not fundamental for the purposes of the
Due Process Clause. (Id.).

The Court certainly grasps Defendants’ argument.
But the Sixth Circuit’s decision in Kanuszewsk: stands
in direct contradiction to Defendants’ argument. In
Kanuszewskt, the Sixth Circuit assessed whether the
Michigan Newborn Screening Program (“NSP”) vio-
lated the Due Process Clause of the Fourteenth Amend-
ment. See Kanuszewskr, 927 F.3d at 403-404. The
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NSP involved the mandatory collection of blood samples
from newborns to test for diseases, and these blood sam-
ples would then be stored by the Michigan Neonatal
BioBank for future use by the state. Seeid. The par-
ents of minor children who had been part of the NSP
sued, alleging that the program violated their funda-
mental right to direct the medical care of their children.
See id. at 413.

On appeal from the district court’s dismissal of the
complaint, the Sixth Circuit was faced with the plain-
tiffs’ assertion of two alleged fundamental rights, one
against the collection of the blood samples and one
against the retention of the blood samples. As for the
alleged violation of the asserted right against collection
of blood samples under the NSP, the court found that
the defendants were entitled to qualified immunity be-
cause it was not yet clearly established that parents had
a right to control their children’s medical care. See id.
at 415.

The court then turned to whether the plaintiffs had
stated a claim under the Due Process Clause based on
Defendants’ retention of the blood sample under the
NSPs. See id. at 418."® The court explained that the
Supreme Court in Troxel v. Granville, 530 U.S. 57 (2000)
found that parents have a fundamental right to make de-
cisions regarding the “care, custody, and control of their
children, [] which would seem to naturally include the
right to direct their children’s medical care.” See id.
(internal quotation marks omitted). The court there-

13 Because the plaintiffs sought prospective relief for this claim,
the defendants were not entitled to qualified immunity. See
Kanuszewski, 927 F.3d at 418. The Court therefore did not need
to determine whether the right in question was clearly established.
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fore found that “[p]arents possess a fundamental right
to make decisions concerning the medical care of their
children.” See id. Returning to the issue of the con-
stitutionality of the defendants’ retention of the blood
samples, the court found that “[d]efendants’ actions con-
stitute a denial of the parents’ fundamental right to di-
rect the medical care of their children, and their actions
must survive strict scrutiny.” See id. at 420.

The court in Kanuszewski therefore defined the fun-
damental right at issue at the same level of generality as
Plaintiffs do in this case. Contrary to Defendants’ sug-
gestion, the court in Kanuszewski did not find that the
parents had a fundamental right specifically to not have
their children’s blood samples stored by the state and
potentially used later. Instead, the court found that
parents have a fundamental right more broadly to direct
the medical care of their children, which encompassed
the right to refuse to have their children’s blood stored
under the NSP. The Court therefore rejects Defend-
ants’ claim that Plaintiffs define the parents’ fundamen-
tal right at too high a level of generality.

Defendants argue that the Court should decline to
rely on Kanuszewski because it involved whether the
parents had a right to refuse the drawing of the blood
samples and long-term storage of the samples, whereas
the issue in this case is a parent’s right for their children
to recetve certain procedures. (Doec. No. 112 at 9). This
distinction, between what may be considered a “nega-
tive” right and a “positive” right, is certainly cognizable;
it is one thing to have a right against a nonconsensual
invasion of the body, and another thing to have a right
to have affirmative treatment of the body (invasive or
otherwise). But the distinction ultimately is inconse-
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quential here. The court in Kanuszewski gave no indi-
cation that its analysis of the parents’ due process claim
turned on the fact that the parents were seeking to re-
fuse rather than receive medical treatment for their
children—i.e., were asserting a negative right rather
than a positive (affirmative) right. The court in Kanus-
zewski could have said that the parents had a right to
refuse medical care for their children, but it did not do
so; instead, it chose to define the recognized right as a
right of the parent to direct the medical care of their
children. Absent any court-provided limitation on the
term, the right to “direct” care would naturally include
the right to refuse certain treatments and the right to
request provision of certain treatments. For this rea-
son also, Defendants’ reliance on Washington v. Glucks-
berg, 521 U.S. 702 (1997), is unavailing. True, in Wash-
ington, the Court said that the right to refuse unwanted
medical treatment is not equal to “a right to assistance
in committing suicide.” See id. at 725-26. This point
by the Court, however, has no import here where the
Sixth Circuit—several years after Washington—has
plainly found that parents have a fundamental right to
direct the medical care of their children without indicat-
ing that the right pertains only to the refusal of certain
medical treatments.

The Court therefore agrees with Plaintiffs that under
binding Sixth Circuit precedent, parents have a funda-
mental right to direct the medical care of their children,
which naturally includes the right of parents to request
certain medical treatments on behalf of their children.

The Court is not alone in finding the existence of such
a right, as three other district courts to assess laws al-
most identical to SB1 have done likewise. See Eknes-
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Tucker v. Marshall, 603 F. Supp. 3d 1131 (M.D. Ala.
2022) (finding that the right of parents to make decisions
concerning the care, custody, and control of their chil-
dren includes the right to seek care for their children);
Brandt v. Rutledge, 551 F. Supp. 3d 882, 892-893 (E.D.
Ark. 2021) (“The Court finds that the Parent Plaintiffs
have a fundamental right to seek medical care for their
children and, in conjunction with their adolescent child’s
consent and their doctor’s recommendation, make a
judgment that medical care is necessary.”), affirmed 47
F.4th 661 (8th Cir. 202)"; Doe v. Ladapo, 4-23-cv-114,
2023 WL 3833848 (N.D. Fla. June 6, 2023) (finding that
plaintiffs were substantially likely to succeed on the
merits for their claim that Florida’s ban violated par-
ents’ rights under the Due Process Clause). Given that
SB1 infringes on a parent’s fundamental right to direct
the medical care of that parent’s child by banning medi-

14 The Court further notes that on June 20, 2023, Judge Moody of
the Eastern District of Arkansas rendered the final judgment in
Brandt v Rutledge. See Brandt, 4-21-cv-450, 2023 WL 4073727
(E.D. Ark. June 20, 2023). Following a bench trial, Judge Moody
found that the Arkansas law banning gender transition procedures
for minors was unconstitutional because it violated the Equal Pro-
tection Clause of the Fourteenth Amendment, Due Process Clause
of the Fourteenth Amendment, and Free Speech Clause of the
First Amendment as incorporated into the Fourteenth Amend-
ment. Seeid. Based on his rulings, Judge Moody entered a per-
manent injunction. See id. Although this decision plainly re-
flects final judgment in that case, the Court herein relies primarily
on Judge Moody’s opinion on the plaintiffs’ motion for a prelimi-
nary injunction. The reason being that the analysis in the prelim-
inary injunction opinion is more apt for the Court’s discussion on
the instant motion, as it was provided under the same standard as
the Court applies here.
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cal treatments given for particular purposes, SB1 must
survive strict scrutiny.

1. Application of Strict Scrutiny

A law that infringes on a fundamental right must be
narrowly tailored to advance a compelling state interest
(t.e., it must survive strict scrutiny). See Carey v.
Wolnitzek, 614 F.3d 189, 200 (6th Cir. 2010). “If a law
does too much, or does too little, to advance the [state’s]
objectives, it will fail.” Id. at 201. The state bears the
burden of demonstrating that the law at issue survives
strict scrutiny. See Reform America v. City of Detroit,
Michigan, 37 F.4th 1138, 1156 (6th Cir. 2022). As dis-
cussed in detail below, the Court finds that Defendants
have not met their burden of showing that SB1 is sub-
stantially related to an important government interest
as to survive intermediate scrutiny. It necessarily fol-
lows that SB1 does meet the more demanding require-
ments of strict serutiny. Plaintiffs have therefore dem-
onstrated a substantial likelihood of success on the mer-
its of their due process claim.

B. Equal Protection Claim

The Equal Protection Clause provides that no State
shall “deny to any person within its jurisdiction the
equal protection of the laws.” U.S. Const. Amend. X1V,
§ 1. “The Equal Protection Clause provides that all
persons similarly situated should be treated alike.”
Green Party of Tenn. v. Hargett, 791 F.3d 684, 692 (6th
Cir. 2015) (internal quotation marks omitted). “To pre-
vail on an equal protection claim, a plaintiff must prove
that the government (i) treated the plaintiff disparately
as compared to similarly situated persons, and (ii) that
the disparate treatment either burdens a fundamental
right, targets a suspect [or quasi-suspect] class, or has
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no rational basis.” Pratt Land & Development, LLC v.
City of Chattanooga, 581 F. Supp. 3d 962, 977 (E.D.
Tenn. 2022).

Plaintiffs argue that SB1 violates the Equal Protec-
tion Clause because SB1 treats transgender minors dif-
ferently from non-transgender minors, and that in doing
so, SB1 targets the quasi-suspect class of transgender
persons’ and the quasi-suspect classification of sex.'®

15 Below, the court refers to class-based disparate treatment of
transgender persons as disparate treatment “based on transgen-
der status,” with the understanding that the reference is (as just
indicated) to disparate treatment of members of the class of trans-
gender persons.

16 The Court acknowledges the distinction between a “quasi-
suspect class” and a “quasi-suspect classification.” Though
courts often use the term “class” and “classification” interchange-
ably in the equal-protection context, the terms undoubtedly have
distinct meanings. The latter refers to a categorization of persons
into multiple (usually two) groups (for example, categorization of
persons as male or female), whereas the former refers to one group
of individuals thus categorized (for example, females). Under the
Equal Protection Clause, both quasi-suspect classes and quasi-
suspect classifications are cognizable bases for the application of
intermediate serutiny. See U.S. v. Virginia, 518 U.S. 515 (1996)
(finding that sex-based classifications are subject to intermediate
scerutiny); 37712, Inc. v. Ohio Dep’t of Liquor Control, 113 F.3d 614
(6th Cir. 1997) (explaining that the “legislation uniquely af-
fect[ing]” quasi-suspect classes of “gender” or “illegitimacy” re-
quires application of intermediate scrutiny); Massachusetts Bd. of
Retirement v. Murgia, 427 U.S. 307, 325 (1976) (describing “women”
and “illegitimates” as quasi-suspect classes) (Marshall J., dissent-
ing). Cf. City of Cleburne, Tex v. Cleburne Living Center, 473 U.S.
432 (1985) (declining to recognize persons with intellectual disabil-
ities as a “quasi-suspect class”). Without going into more detail
than necessary here, the Court notes that in some cases the dis-
tinction makes a real difference in whether a particular plaintiff
can succeed in having the law at issue subjected to something more
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(Doc. No. 33 at 22). In Plaintiffs’ view, because SB1
targets a quasi-suspect class and reflects a quasi-
suspect classification, intermediate scrutiny applies.'”
Defendants, on the other hand, contend that mere ra-
tional basis-review is applicable. (Doc. No. 112 at 10).
As discussed in detail immediately below, the Court
finds that intermediate scrutiny applies to SB1 for
Plaintiffs’ equal protection claim.

1.  Disparate Treatment Based on Trans-
gender Status

To show that a law violates the Equal Protection
Clause based on transgender status or sex, “[g]enerally,
a plaintiff must show that [] [the] policy . . . had dis-
criminatory intent. But such a showing is unnecessary
when the policy tends to discriminate onits face.” Fain
v. Crouch, 618 F. Supp. 3d 313, 326 (S.D. W. Va. 2022).
“The Court looks to the language of the policy to deter-
mine whether it is facially neutral or whether it explic-
itly references gendered or sex-related terms.” Id.;

stringent than rational-basis review. But the Court further notes,
again without more ado than is necessary here, that with respect
to SB1, Plaintiffs would achieve such success even if the Court were
to view SB1 as raising an issue of quasi-suspect class rather than
quasi-suspect classification—a view the Court declines to take be-
cause the real cognizable concern about SB1 is not that it makes a
classification (of persons into the groups of transgender and cis-
gender) that needs to be justified by the state, but rather that it is
directed at a particular class of persons and thus needs to be justi-
fied by the state.

17" Although Plaintiffs do not use the term “intermediate scrutiny”
in their briefs, they contend that SB1 must be “substantially re-
lated to a sufficiently important governmental interest” (Doc. No.
33 at 18 (internal quotation marks omitted)), which is the test ap-
plied to a law when so-called “intermediate scrutiny” is warranted.
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Kadel v. Folwell, 620 F. Supp. 3d 339, 375 (M.D.N.C.
2022) (“A facial inquiry is what it sounds like: a review
of the language of the policy to see whether it is facially
neutral or deal[s] in explicitly racial [or gendered]
terms.”) (internal quotation marks omitted).

SB1 bans a medical procedure if (and only if) the pur-
pose of the procedure is either (i) to enable a minor to
live consistently with his or her gender identity if that
identity is inconsistent with the minor’s sex, or (ii) to
treat discomfort from a discordance between the mi-
nor’s sex and the minor’s gender identity. As discussed
above, transgender individuals are those whose gender
identity is inconsistent with their sex at birth. Gender
dysphoria is a condition that results from this incongru-
ence.

According to Plaintiffs, SB1 facially discriminates
based on transgender status. (Doc. No. 33 at 18). The
court’s analysis in Crouch, is instructive on this issue.
In that case, the court had to determine whether West
Virginia’s policy of denying healthcare coverage for
“transexual surgery” violated the Equal Protection
Clause by discriminating based on transgender status.
See 1d. at 319. The court noted that “inherent in a gen-
der dysphoria diagnosis is a person’s identity as trans-
gender. In other words, a person cannot suffer from
gender dysphoria without identifying as transgender.”
See id. at 324-325. With this principle in mind, the
court found that the exclusion “targets transgender peo-
ple because they are transgender.” See id. at 325.

The analysis in Crouch applies with equal force to
SB1. Although SB1 does not use the word “transgen-
der,” the law plainly proscribes treatment for gender
dysphoria—and Defendants do not contest that only
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transgender individuals suffer from gender dysphoria.
The Court therefore agrees with Plaintiffs that SB1 ex-
pressly and exclusively targets transgender people.
See also Eknes-Tucker, 603 F. Supp. 3d at 1138 (finding
that Alabama law preventing minors from accessing
medical procedures performed “for the purpose of at-
tempting to alter the appearance of or affirm the minor’s
perception of his or her gender or sex, if that appearance
or perception is inconsistent with the minor’s sex as de-
fined in this act” “prohibits transgender minors—and
only transgender minors—from taking transitioning
medications due to their gender nonconformity.”).

Defendants’ argument that SB1 does not discrimi-
nate based on transgender status is unpersuasive. Ac-
cording to Defendants, not all transgender individuals
want the medical procedures banned by SB1, and there-
fore SB1 does not discriminate on the basis of trans-
gender status. (Doec. No. 112 at 13). Defendants’ ar-
gument, however, improperly characterizes the group of
people that are affected by SB1. The relevant class is
not “individuals who want to receive the medical proce-
dures that are banned by SB1.” Instead, the relevant
group is transgender minors. Confronting the exact
same argument in Eknes-Tucker, the court in that case
explained that the “fundamental flaw in this argument
is that the first category [i.e. transgender minors who
want the procedures] consists entirely of transgender
minors.” See Eknes-Tucker, 603 F. Supp. 3d at 1147.
In other words, only transgender minors were affected
by the law at issue in Eknes-Tucker, even if not neces-
sarily all transgender minors were affected by the law.
The same is true of SB1.
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It does not take much creative thinking to under-
stand why Defendants’ argument holds no weight. Im-
agine a law that said that “no Black individuals can at-
tend graduate school.” Under Defendants’ logic, the
law would not discriminate based on race, and thus strict
scrutiny would not apply, because there are Black indi-
viduals who do not want to attend graduate school as
well as Black individuals who do want to attend graduate
school. But applying a standard other than strict scru-
tiny would be preposterous because the law clearly pre-
scribes disparate treatment on the basis of race; under
the law, no Black individuals could ever attend graduate
school whereas individuals from other races potentially
could do so. Therefore, the relevant class would be
Black individuals, not “Black individuals who want to at-
tend graduate school.” Likewise in the present case.
Under SB1, the only group of individuals that are denied
treatment are transgender persons (in particular,
transgender minors). It is not relevant that some trans-
gender persons (transgender minors) may not seek out
these procedures, just as it would not have been relevant
in the example that some Black individuals may not want
to go to graduate school.™®

18 Defendants also briefly reference Dobbs v. Jackson Women’s
Health Organization, 142 S. Ct. 2228 (2022), in support of their ar-
gument that SB1 does not discriminate based on transgender sta-
tus. (Doc. No. 112 at 13). According to Defendants, Dobbs con-
firms that regulation of procedures pertaining only to one sex are
not necessarily subjected to intermediate scrutiny. As the Court
has noted repeatedly, SB1’s prohibitions on certain procedures do
not merely involve transgender status; they are directly and exclu-
sively targeted at minors who are transgender. Therefore, De-
fendants’ analogy to Dobbs is not persuasive.
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Defendants’ reliance on a footnote from Geduldig v.
Aiello, 417 U.S. 484 (1974) also gets them nowhere. In
Geduldrg, the Supreme Court held that a California dis-
ability insurance system administered by the state that
excluded coverage for disabilities resulting from preg-
nancy did not violate the Equal Protection Clause. See
1d. In assessing whether the system violated the Equal
Protection Clause, the Supreme Court explained that
pregnancy was an “objectively identifiable physical con-
dition with unique characteristics,” and therefore classi-
fications based on pregnancy could not automatically be
understood as improper sex-based discrimination. See
1d. at 496 n.20. The Supreme Court also observed that
because there are both men and women who can receive
benefits under the system (as long as they were not
seeking pregnancy-related disability benefits), the sys-
tem did not discriminate on the basis of sex. The idea
seems to be that a disability insurance system can ex-
clude coverage for an “objectively identifiable physical
condition with unique characteristics” because such a
system really is geared towards the physical condition
rather than any class of persons, even if the condition is
one that happens to be associated only with one particu-
lar class of persons.

Defendants’ Geduldig-based argument is not origi-
nal. In rejecting the same argument very recently in
Ladapo, Judge Hinkle explained that California’s sys-
tem treated men and women the same because under
that system “nobody had health coverage for pregnan-
cy,” whereas under the law at issue in Ladapo “trans-
gender and cisgender individuals are not treated the
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same.” Ladapo, 2023 WL 3833848, at *10. Judge Hin-
kle’s rationale applies equally to SB1."

Additionally, the court in Kadel considered whether
North Carolina’s state healthcare plan that excluded
certain treatments for gender transformation and in
connection with sex changes or modifications violated
the Equal Protection Clause. 620 F. Supp. 3d at 378.
In rejecting the defendants’ analogy to Geduldig, the
court explained that the unlike the system in Geduldig
—which excluded benefits based on an “objectively iden-
tifiable physical condition with unique characteristics”
—North Carolina’s plan could not be explained without
reference to sex, gender, or transgender status. See id;
Crouch, 618 F. Supp. 3d at 317 (rejecting analogy to
Geduldirg because West Virginia’s state Medicaid pro-
gram treated non-transgender individuals more favora-
bly by allowing them to access the same surgeries that
were otherwise banned under the program’s policy);
K.C., 2023 WL 4054086, at *8 (distinguishing Geduldig
on the ground that Indiana law prohibiting procedures
when used for gender transition turned on “sex-based
classification,” whereas pregnancy “is not “necessarily a
proxy for sex.”). For the reasons expressed in Ladapo
and Kadel, the Court declines to find that Geduldig sup-
ports Defendants’ argument that SB1 does not impose
disparate treatment based on transgender status.

Having found that the law subjects individuals to dis-
parate treatment based on transgender status, the
Court must next determine whether doing so requires

19" Although the Court does not necessarily embrace Judge Hin-
kle’s opinion in all respects, and certainly realizes that it need not
follow this non-binding opinion, the Court finds persuasive every
aspect of that opinion upon which the Court relies herein.
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the Court to evaluate SB1 under intermediate scrutiny,
as would be the case if transgender individuals consti-
tuted a so-called quasi-suspect class.” The Supreme
Court considers four factors to determine whether a
class (such as transgender persons as a group) is quasi-
suspect, such that disparate treatment of members of
that class is subjected to intermediate scrutiny:

(1) whether the class has been historically “subjected
to discrimination,” Lyng v. Castillo, 477 U.S. 635,
638, 106 S. Ct. 2727, 91 L. Ed. 2d 527 (1986); (2)
whether the class has a defining characteristic that
“frequently bears no relation to ability to perform or
contribute to society,” City of Cleburne v. Cleburne
Living Ctr., 473 U.S. 432, 440-41, 105 S. Ct. 3249, 87
L. Ed. 2d 313 (1985); (3) whether the class exhibits
“obvious, immutable, or distinguishing characteris-
tics that define them as a discrete group,” Lyng, 477
U.S. at 638, 106 S. Ct. 2727; and (4) whether the class
is “a minority or politically powerless,” id.

Ray v. McCloud, 507 F. Supp. 3d 925, 936-937 (S.D. Ohio
2020).

“There is no binding precedent from the United
States Supreme Court or the Sixth Circuit regarding
whether transgender people are a quasi-suspect class.”*

20 As for the implication of the term that something is to a degree
“suspect,” it bears mentioning that what is “suspect” are not the
class members, but rather the disparate treatment of those class
members.

2 The Court finds unavailing Defendants’ reliance on Ondo v. City
of Cleveland, 795 F.3d 597 (6th Cir. 2015) to support their argument
that transgender individuals do not constitute a quasi-suspect class.
(Doc. No. 112 at 12). In Ondo, the Sixth Circuit declined to recog-
nize homosexuals as a quasi-suspect class. See Ondo, 795 F.3d at
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608. In arriving at this conclusion, the Sixth Circuit noted that the
Supreme Court has recognized a particular class or classification as
suspect only when “the trait [associated with the particular class or
classification] is definitively ascertainable at the moment of birth.

”  See id. As explained by the Sixth Circuit, the Supreme
Court so far has recognized only illegitimacy as a quasi-suspect class
and sex as a quasi-suspect classification. Defendants argue that
the Court should follow the reasoning of Ondo and decline to recog-
nize transgender individuals as a quasi-suspect class because trans-
gender individuals do not (according to Defendants) have a “defini-
tively ascertainable [characteristic] at birth.”

Defendants’ argument, however, would require the Court to
make a logical leap. Although the Supreme Court to date has rec-
ognized quasi-suspect classes (and classifications) only where the
distinguishing trait can be ascertained at birth (assuming that it in
fact can be ascertained at birth), it does not necessarily follow that a
group with a distinguishing trait that cannot be ascertained at the
moment of birth cannot be either a quasi-suspect class or subject to
a quasi-suspect classification. The four prongs used by the Su-
preme Court to identify suspect classes that warrant heightened
serutiny say nothing about whether the distinguishing characteris-
tics of a class can be ascertained by a third party at the moment of
birth. The Court therefore declines to defer to what is most likely
dicta in Ondo in lieu of binding Supreme Court precedent. In short,
until the Sixth Circuit or the Supreme Court rules on whether trans-
gender individuals constitute a quasi-suspect class, the four prongs
set forth by the Supreme Court govern the analysis.

As an aside, the undersigned queries whether the Sixth Circuit’s
reasoning in Ondo rests on solid grounds. For example, presuma-
bly the Sixth Circuit was not implying that being homosexual is
something like a choice that is made later in life rather than a char-
acteristic that a person is born with. Instead, it seems that what
the Sixth Circuit in Ondo meant was that for a class to be quasi-
suspect class, the trait associated with that class must be ascertain-
able based on criteria that are immediately observable at the time of
birth. So sex would fit neatly into that category because most of
the time, a person’s sex (if designated by external genitalia as it is in
Tennessee) is immediately ascertainable at birth regardless of
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See id. at 937. The overwhelming majority of courts to
consider the question, however, have found that trans-
gender individuals constitute a quasi-suspect class for
the purposes of the Equal Protection Clause. See, e.g.,
Ray, 507 F. Supp. 3d at 937 (holding that transgender
individuals constitute a quasi-suspect class); Bd. of
Educ. Of the Highland Local School District v. United
States Dep’t of Educ., 208 F. Supp. 3d 850, 873 (S.D.
Ohio 2016) (holding that transgender individuals consti-
tute a quasi-suspect class both because discrimination
on the basis of transgender status is diserimination
based on sex and because transgender individuals as a
group fulfill the four prongs used by the Supreme Court
to define a quasi-suspect class); Grimm v. Gloucester
Cnty. School Bd., 972 F.3d 586, 610 (4th Cir. 2020) (hold-
ing that transgender individuals constitute a quasi-
suspect class); Brandt by and through Brandt v. Rut-
ledge, 47 F.4th 661, 670 n.4 (8th Cir. 2022) (finding that
the district court did not commit clear error when it
found that transgender individuals constituted a quasi-
suspect class); M.A.B. v. Bd. of Educ. Of Talbot Cnty.,
286 F. Supp. 3d 704, 719-720 (D. Md. 2018) (finding that
all four prongs of the quasi-suspect class test justify
treating transgender people as a quasi-suspect class);

whether that person is yet aware of their sex. But the undersigned
is not persuaded that the same can be said for illegitimacy, which is
the second quasi-suspect class identified by the Supreme Court.
Indeed, there is nothing regarding a baby’s physical appearance that
indicates (i.e., makes it ascertainable) that it was conceived or born
out of wedlock. Presumably, a third party could ascertain this only
from the say-so of the mother or father or perhaps to on-point state
records to which the third party has access. Therefore, the under-
signed is skeptical of Ondo’s identification of the common thread
among the two classes that the Supreme Court has determined to be
suspect classes.
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Flack v. Wis. Dep’t of Health Servs., 328 F. Supp. 3d 931,
952-953 (W.D. Wisc. 2018) (holding that the plaintiffs
had made a strong showing that transgender individuals
are a quasi-suspect class); F.V. v. Barron, 286 F. Supp.
3d 1131, 1145 (D. Idaho 2018) (finding that transgender
people bear “all of the characteristics of a quasi-suspect
class . .. 7); Evancho v. Pine-Richland School Dist.,
237 F. Supp. 3d 267, 288 (W.D. Pa. 2017) (finding that
transgender individuals fulfill all four prongs of the
quasi-suspect-class test); Norsworthy, 87 F. Supp. 3d
at1120 (“[T]he Court concludes that discrimination
based on transgender status independently qualifies as
a suspect classification under the Equal Protection
Clause because transgender persons meet the indicia of
a “suspect” or “quasi-suspect classification” identified
by the Supreme Court.”); Adkins v. City of New York,
143 F. Supp. 3d 134, 139 (S.D.N.Y. 2015) (holding that
transgender people are a quasi-suspect class).

The Court is satisfied that current precedent sup-
ports the finding that transgender individuals constitute
a quasi-suspect class under the KEqual Protection
Clause. As the court in Ray explained, “there is not
much doubt that transgender people have historically
been subject to discrimination including in education,
employment, housing, and access to healthcare.” See,
e.g., Ray, 507 F. Supp. 3d at 937 (internal quotation
marks omitted); Adkins, 143 F. Supp. 3d at 139 (finding
that “transgender people have suffered a history of per-
secution and discrimination”); Bd. of Educ. of the High-
land Local School Dist., 208 F. Supp. 3d at 873 (finding
that transgender individuals have been historically sub-
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ject to diserimination).”” Transgender individuals are
also “no less capable of contributing value to society
than”® non-transgender individuals. See, e.g., Ray,
507 F. Supp. 3d at 937. Transgender individuals have
“obvious immutable, or distinguishing characteristics
that define them as a discrete group,” namely the distin-
guishing characteristic that their respective gender
identities do not align with their respective sexes at
birth.?* See, e.g., id. Finally, transgender individuals

2 (On this point, the current record in this case is not fulsome. If
Defendants wish to attempt to create such doubt at later stages of
this case via presentation of evidence on point, they are free to do
so. Though the Court notes that even if Defendants are able to
persuade the Court that transgender individuals are not a quasi-
suspect class under the four prongs provided by the Supreme
Court, the scrutiny applied to the Court’s analysis of Plaintiffs’ con-
stitutional claims may not change. Indeed, the Court has provided
two alternative bases for the application of intermediate scrutiny
herein—that SB1 contains a sex-based classification because it ex-
plicitly delineates its prohibitions based on sex, and that SB1 im-
poses disparate treatment based on sex because it imposes dispar-
ate treatment based on transgender status.

% The Court feels compelled to note, as an aside, that it feels pre-
sumptive to present oneself as an arbiter of what constitutes “value
to society” and of who does and does not “contribute” to such
“value.” These are patently subjective and value-laden determi-
nations. But under applicable law, it falls to the Court to call it
like it sees it, and it makes the above-referenced call without diffi-
culty.

% That is not to say that a transgender person’s gender identity
could never change so that it aligns with their sex at birth, thus
rendering the person no longer transgender. In other words, the
Court’s view is not categorically, “once a transgender person, al-
ways a transgender person.” However, even if transgender status
is not “obviously immutable” for all transgender persons, trans-
gender status is a “distinguishing characteristic” that defines per-
sons with such status as a distinct group.
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are both a minority and lack political power. See, e.g.,
1d. (explaining that less than 1% of the adult population
in the United States are transgender); Windsor v. U.S.,
699 F.3d 169, 184 (2d Cir. 2012) (explaining that whether
a group is “politically powerless” focuses on whether the
group has “strength to politically protect [itself],” for
example by achieving relative equal representation in
political bodies), affirmed, 570 U.S. 744 (2013).” Given
that transgender individuals fulfill all four prongs, the
Court finds that transgender individuals constitute a
quasi-suspect class. Therefore, SB1 must survive in-
termediate scrutiny.®

1. Disparate Treatment Based on Sex

Satisfied that SB1 imposes disparate treatment on
the basis of transgender status, and that transgender in-
dividuals constitute a quasi-suspect class, the Court
could end here its analysis of what scrutiny applies.

% From Windsor’s description, it appears that for purposes of this
factor, a group can be deemed to lack political power even if it has a
substantial voice in the media, substantial support in the non-profit
and public-interest sector, and the support of a substantial number
of elected representatives or executive-branch officials. In making
this observation, the Court does not mean to imply that these exam-
ples apply to transgender individuals as a group; the Court’s point is
only that even if these examples did apply, that would not by itself
suffice to show an absence of political power.

The Court notes additionally that here it is making the reason-
able assumption that when the challenge is to a state law, the focus
should be on the group’s political power specifically within the state
at issue.

% Defendants fail to acknowledge the weight of (non-binding) au-
thority supporting the finding that transgender individuals consti-
tute a quasi-suspect class; by not even dealing with such authority,
Defendants lose an opportunity to show the Court why transgender
persons are not a quasi-suspect class.



162a

The Court, however, finds it prudent to address, addi-
tionally and alternatively, Plaintiffs’ argument that SB1
is subject to intermediate scrutiny because it imposes
disparate treatment on the basis of sex. (Doc. No. 33 at
18). And as discussed below, over Defendants’ opposi-
tion, the Court finds that SB1 diseriminates on the basis
of sex, which in turn provides an alternative basis for the
application of intermediate serutiny.

a) Sex-Based Classification

Several courts have found that laws similar to SB1
(i.e. those that deny access or healthcare coverage to
medical procedures if the purpose is to allow the minor
to live inconsistently with that minor’s sex at birth) im-
pose disparate treatment on the basis of sex. See La-
dapo, 2023 WL 3833848, at *8 (finding that Florida’s ban
discriminates based on sex because to know how the ban
applied, one must know the sex of the person); Fletcher
v. Alaska, 443 F. Supp. 3d 1024, 1030 (D. Alaska 2020)
(“AlaskaCare covers vaginoplasty and mammoplasty
surgery if it reaffirms an individual’s natal sex, but de-
nies coverage for the same surgery if it diverges from
an individual’s natal sex. That is discrimination be-
cause of sex and makes defendant’s formal policy, as ex-
pressed in the provisions of AlaskaCare, facially dis-
criminatory.”); Kadel, 620 F. Supp. 3d at 376 (finding
that North Carolina’s denial of healthcare coverage for
treatments leading to or in connection with sex changes
or modifications and related care discriminated on the
basis of sex because “[i]t is impossible to determine
whether a particular treatment is connected to “sex
changes or modifications and related care”—and thus,
whether the exclusion applies—without comparing the
member’s biological sex before the treatment to how it
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might be impacted by the treatment.”); K.C., 2023 WL
4054086, at *8-*9 (explaining that although Indiana law
banning gender-affirming treatment for minors “pro-
hibit[ed] both male and female minors from using pu-
berty blockers and cross-sex hormones for gender tran-
sition,” it reflected a sex-based classification because
under the law it was “impossible for a medical provider
to know whether a treatment is prohibited without
knowing the patient’s sex.”). And as the court in Kadel
explained, “[a] policy that uses racial or gendered terms
‘falls into an inherently suspect [or-quasi-suspect] cate-
gory’ even if it creates classifications that are not ‘obvi-
ously pernicious.”” See Kadel, 620 F. Supp. 3d at 375
(quoting Washington v. Seattle Sch. Dist. No. 1,458 U.S.
457, 485 (1982)).

SB1 prohibits a minor from receiving medical proce-
dures if the purpose is to enable the minor to live as an
“identity inconsistent” with the minor’s sex. See Tenn.
Code Ann. 68-33-103(a)(1)(A). SB1 also prohibits these
medical procedures if the purpose is to treat discomfort
arising from discordance between the minor’s sex and
identity. Id. at § 68-33-103(a)(1)(B). Whether a medi-
cal procedure is banned by SB1—a case-specific ques-
tion that must be asked on a minor-by-minor basis—
therefore requires a comparison between the minor’s
sex at birth and the minor’s (gender) identity; that is, it
requires the ascertainment of whether the minor’s sex
at birth is consistent with that minor’s (gender) identity.
So if a minor’s sex is female at birth and that minor
wants to access hormone therapies® to enable her to
conform her gender identity to her sex at birth (i.e. she

#7 By “hormone therapies,” the Court refers to the dispensing of
puberty blockers or of cross-sex hormones.
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wants to live as a girl), SB1 would allow this minor to
access such care. However, if a minor’s sex at birth is
male and that minor wanted access the same treatment
for the same purpose (i.e. live as a girl), SB1 would deny
that minor access to the treatment. These disparate
outcomes under SB1 are due to the fact that the minors
had sexes at birth different from one another. There-
fore, contrary to Defendants’ assertion (which is not
frivolous) that SB1 merely “implicat[es]” sex, the Court
finds that SB1 demarcates its ban(s) based on a minor’s
sex. The Court is therefore persuaded that SB1 cre-
ates a sex-based classification on its face, and thus it im-
poses disparate treatment on the basis of sex.

The Court’s finding is also supported by the recent
decision from Judge Hinkle in Ladapo to enjoin a Flor-
ida statute’s general ban (hereinafter, “Florida’s ban”)
on the use of puberty blockers or hormones to “affirm a
person’s perception of his or her sex if that perception is
inconsistent with the person’s [natal] sex.” Fla. Stat.
§ 456.001(9)(a)1 & 2. In Ladapo, the court employed
virtually identical reasoning in finding that Florida’s
ban discriminated based on sex:

Consider an adolescent, perhaps age 16, that a physi-
cian wishes to treat with testosterone. Under the
challenged statute, is the treatment legal or illegal?
To know the answer, one must know the adolescent’s
sex. Ifthe adolescent is a natal male, the treatment
is legal. If the adolescent is a natal female, the treat-
ment is illegal. This is a line drawn on the basis of
sex, plain and simple. See Brandt, 47 F.4th at 669
(“Because the minor’s sex at birth determines wheth-
er or not the minor can receive certain types of med-
ical care under the law, [the law] discriminates on the
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basis of sex.”); Adams, 57 F.4th at 801 (applying in-
termediate scrutiny to a policy under which entry
into a designated bathroom was legal or not depend-
ing on the entrant’s natal sex).

See Ladapo, 2023 WL 3833848, at *8. The Court agrees
with the point made here and rejects Defendants’ argu-
ment (Doe. No. 112 at 10) that SB1 treats minors of all
sexes the same. As the Court has demonstrated above,
when two individuals want the same procedure under
SB1 for the same purpose, whether they respectively
can access that procedure will depend on their respec-
tive sexes. As many courts have found with respect to
materially similar laws to SB1, this constitutes dispar-
ate treatment based on sex.”

On this point, Defendants’ argument suffers from a
major inconsistency. On the one hand, Defendants as-
sert that minors of both sexes are treated equally under

% The Court acknowledges that the sex-based classification con-
tained in SB1 may not be characteristic of what many would con-
sider a sex-based classification. For example, unlike sex-based
classifications in some other contexts, SB1 does not state that only
females or only males are subject to SB1’s ban on medical proce-
dures. And itistrue that in one sense, both males and females are
equally affected by SB1 if they seek treatment to live inconsist-
ently with their sex at birth. However, as demonstrated above, it
is plain that under SB1, a healthcare provider must know a pro-
spective patient’s sex in order to determine whether the patient
can access care under SB1. The Court is satisfied that this is a
form of disparate treatment based on sex (i.e. a sex-based classifi-
cation). The Court’s finding is also supported by the Court’s rea-
soning in Bostock (albeit it provided in a different context), that a
sex-based classification exists when one cannot “writ[e] out in-
structions” on who is affected by a law or policy “without using the
words man, woman, or sex (or some synonym).” See Bostock v.
Clayton Cnty, 140 S. Ct. 1731, 1746 (2020).
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SB1, but they then invoke the Supreme Court’s ra-
tionale in Dobbs for the proposition that the fact that
only one sex can receive a medical treatment does not
necessarily trigger heightened scrutiny. By thus anal-
ogizing to Dobbs, however, the state suggests that only
one sex can receive the medical procedures described in
SB1, which is directly contrary to Defendants’ argument
that SB1 treats all sexes equally.”

For these reasons, the Court finds that SB1 contains
a sex-based classification on its face, and therefore in-
termediate scrutiny is warranted.®

b) Disparate Treatment Based on
Transgender-Status is a Form of Im-
posing Disparate Treatment Based
on Sex

Although the Court has found that SB1 on its face
subjects individuals to disparate treatment on the basis

% The Court is also not persuaded by Defendants’ reliance on
Dobbs. Writing for the majority in Dobbs, Justice Alito explained
that the Supreme Court’s precedent had made it clear that regula-
tion of abortion is not a sex-based classification. 142 S. Ct. 2228,
2245-2246 (2022). Unlike SB1, laws regulating pregnancy gener-
ally do not make explicit sex-based classifications. Therefore, the
Court does not find Dobbs instructive in determining whether SB1
discriminates on the basis of sex.

30 The Court is able to conclude that intermediate scrutiny ap-
plies to this sex-based classification without any need to apply the
four-factor test to determine whether the classification is a quasi-
suspect classification (and thus subject to intermediate scrutiny on
that basis). The Supreme Court has made clear, even without us-
ing the terms “quasi-suspect classification” or “intermediate scru-
tiny,” that classifications based on sex are subject to the above-
referenced test that applies to laws subject to “intermediate scru-
tiny.” See U.S. v. Virginia, 518 U.S. 515, 524 (1996).
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of sex, the Court also agrees with Plaintiffs that SB1
subjects individuals to disparate treatment on the basis
of sex because it imposes disparate treatment based on
transgender status.® In support of their argument

31 There is a subtle, though potentially not a practically consequen-
tial, distinction between (a) finding that SB1 contains a sex-based
classification because it explicitly delineates based on sex and (b) a
finding that SB1 contains a sex-based classification because it im-
poses disparate treatment based on transgender status. The first
finding may be thought of as a finding of a “directly” sex-based clas-
sification, and the latter finding may be thought of as a finding of an
“indirectly” sex-based classification

A finding that SB1 makes a directly sex-based classification is
appropriate because as demonstrated in Section (2)(B)(ii)(a), the
Court could draw its conclusion that SB1 makes a sex-based classi-
fication without ever using the word “transgender.” Indeed, one
would not even have to know what “transgender” means to be able
to determine that SB1 contains a sex-based classification. For ex-
ample, § 6-33-103(a)(1)(A) bans medical procedures if they are used
to enable “a minor to identify with, or live as, a purported identity in-
consistent with the minor’s sex.” Tenn. Code Ann. § 68-33-103(a)(1)(A).
Even without any knowledge of what it means to be transgender or
of the condition of gender dysphoria, one would know, based on the
text of SB1, that it is a minor’s sex in relation to the minor’s gender
identity that determines whether the minor is subject to ban under
SB1. Onewould also understand that if the minor’s gender identity
was not different from that minor’s sex at birth—and thus was con-
sistent with his or her sex at birth—that treatment would be availa-
ble. This is an explicit (i.e., direct) sex-based classification.

A finding that SB1 makes an indirectly sex-based classification
is slightly different. Rather than relying primarily on the text of
SB1, this finding hinges on the definition of the term “transgender”:
incongruence between a person’s sex at birth and the person’s gen-
der identity. To determine whether to find that SB1 indirectly
makes a sex-based classification, the Court first must determine
whether SB1 in fact imposes disparate treatment on the basis of
transgender status, and, if so, then determine whether disparate
treatment on the basis of transgender status necessarily entails dis-
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that SB1 imposes disparate treatment on the basis of
sex, Plaintiffs rely on the rationale of the Court in Bos-
tock v. Clayton County, 140 S. Ct. 1731 (2020) and of the
Sixth Circuit in Smith v. City of Salem, 378 F.3d 566 (6th
Cir. 2004). Both of these cases involved the question of
whether discrimination based on transgender status
necessarily constitutes discrimination on the basis of
sex.

In Bostock, the Court had to determine whether Title
VII's proscription against discrimination “because of
such individual’s . .. sex” encompassed discrimina-
tion on the basis of an individual’s status as transgender.
See 140 S. Ct. 1731 (2020). Writing for the majority,
Justice Gorsuch explained that “it is impossible to dis-
criminate against a person for being [] transgender
without discriminating against that individual based on
sex.” See id. 140 S. Ct. at 1741. As the Court ex-
plained,

[T]ake an employer who fires a transgender person
who was identified as a male at birth but who now
identifies as a female. If the employer retains an
otherwise identical employee who was identified as
female at birth, the employer intentionally penalizes
a person identified as male at birth for traits or ac-
tions that it tolerates in an employee identified as fe-
male at birth. Again, the individual employee’s sex

parate treatment on the basis of sex, i.e., a sex-based classification.
Therefore, whether SB1 contains a sex-based classification on the
grounds that it may impose disparate treatment based on transgender-
status is a separate (though undoubtedly related inquiry) as to
whether SB1 contains a sex-based classification due to an explicit
delineation based on sex. The Court finds it valuable to discuss the
arguments for (and against) each of these two potential findings.
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plays an unmistakable and impermissible role in the
discharge decision.

See id. 140 S. Ct. at 1741-1742.* Although Bostock was
a Title VII case, the Court finds that its rationale is ap-
plicable to Plaintiffs’ equal protection claim. As dis-
cussed above, SB1 bans any minor from accessing cer-
tain medical procedures if their purpose is either to al-
low the minor to live inconsistently with the minor’s sex
at birth or to treat gender dysphoria. Both of these
bans affect only transgender minors. The Court need
not rehash (and declines to second-guess) the reasoning
of Bostock here; suffice it to say that discordance be-
tween a person’s sex at birth and gender identity is what
makes the person transgender. Indeed, if the person’s
sex at birth had been different than it actually was (and
thus was not discordant with the person’s gender iden-
tity), the person would not be transgender despite hav-
ing the same gender identity. Therefore, in the Equal

% Defendants argue that (unlike in the employment context in-
volved in Bostock) in medical-related contexts like the ones impli-
cated by SB1, the physical differences between the sexes legiti-
mately can be taken into account. The Court does not agree with
Defendants, however, that this distinction weighs against the appli-
cation of Bostock’s rationale to this case; this is because Justice Gor-
such’s reasons for why discrimination based on transgender status
is discrimination based on sex were not at all affected by or specific
to the Title VII-related context implicated in Bostock; his reasons
were general in nature rather than context-specific. And the Court
notes that “inherent differences” between the sexes is one of the pri-
mary bases on which the Supreme Court has relied to justify the im-
position of intermediate, rather than strict, serutiny. See U.S. v.
Virginia, 518 U.S. 515, 533-534 (1996) (explaining that something
less than strict scrutiny applies to sex-based classification because
“[plhysical differences between men and women” are “enduring”
and “inherent”).
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Protection context, disparate treatment based on being
transgender is disparate treatment based on sex. See
Eknes-Tucker, 603 F. Supp. 3d at 1147 (relying on Bos-
tock to support conclusion that discrimination based on
transgender status in the equal protection context
constitutes discrimination based on sex); Brandt, 551
F. Supp. 3d at 889 (citing Bostock in support of finding
that heightened scrutiny applied to the plaintiffs’ equal
protection claim that the law at issue discriminated on
the basis of transgender status).

In arguing that the rationale of Bostock does not ap-
ply in this case, Defendants assert that disparate treat-
ment based on transgender status cannot be disparate
treatment based on sex because in the decades after rat-
ification of the Fourteenth Amendment, laws prohibit-
ing cross-dressing were common. (Doc. No. 112 at 10).
This argument suffers from several problems.

The mere existence of these laws does not mean that
they were constitutional. As Justice Thomas very re-
cently noted: “‘Standing alone,” . . . ‘historical pat-
terns cannot justify contemporary violations of constitu-
tional guarantees,” Marsh v. Chambers, 463 U.S. 783,
790 (1983), even when the practice in question ‘covers
our entire national existence and indeed predates it,
Walz v. Tax Comm’n of City of New York, 397 U.S. 664,
678 (1970).” United States ex rel. Polansky v. Execu-
tive Health Resources, Inc., 143 S. Ct. 1720 at 1740-1741
(2023) (Thomas, J., dissenting).®® And a plurality of the

3 The Court does not fault Defendants for drawing the Court’s at-
tention to laws passed after the ratification of the Fourteenth Amend-
ment to support their argument that SB1 does not unlawfully impose
disparate treatment based on sex due to its targeting of transgender
individuals. Defendants’ approach here, with its focus on events
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close to the time that the Fourteenth Amendment was originally
added to the U.S. Constitution (upon ratification), may seem to re-
flect some form of originalist interpretation of the Constitution.
Indeed, those who subseribe to “original public meaning” original-
ism have in the past looked to post-ratification practices to deter-
mine the original public meaning of constitutional provisions. See,
e.g., New York State Rifle Assoc., Inc. v. Bruen, 142 S. Ct. 2111, 2136
(2022) (explaining that the Court in District of Columbia v. Heller,
554 U.S. 570 (2008) found that evidence of how the Second Amend-
ment was interpreted immediately after its ratification was a “criti-
cal tool of constitutional interpretation”). However, as Justice
Thomas recently explained in writing for the majority in Bruen, the
use of post-ratification practices as evidence of original public mean-
ing has some serious limitations. As Justice Thomas explained, “we
must guard against giving post-enactment history more weight than
it can rightly bear.” See Bruen, 142 S. Ct. at 2136-37. Justice
Thomas went on to explain that “where a governmental practice has
been open, widespread, and unchallenged since the early days of the
Republic, the practice should guide our interpretation of an ambig-
uous constitutional provision.” See id. (internal quotation marks
omitted) (emphasis added). Defendants’ references to laws passed
at the time of the ratification of the Fourteenth Amendment, without
more, do not meet the standard set forth in Bruen as to when a court
can rely on post-ratification practices.

Without attempting or purporting to give a general primer on
originalism, the Court further notes that original public meaning
originalism, though likely the most prominent form of originalism as
of late, is not the only type of originalism that exists. There are
multiple forms of originalism, and more forms are conceived of and
discussed by scholars over time. A See Lawrence B. Solum,
Originalism Versus Living Constitutionalism: The Conceptual
Structure of the Great Debate, 113 Nw. U. L. Rev. 1243, 1296 (2019)
(listing the four primary types of originalism as 1) “public meaning,”
2) “intentionalism,” 3) “original methods,” and 4) “original law.”);
Lorianne Updike Toler et. al., Pre-“Originalism,” 36 Harv. J.L.. &
Pub. Pol’y 277, 290 (2013) (“Originalism has evolved, much like the
Reformation, in a near-linear ideological succession until, in recent
years, it has spawned a myriad of ideological streams. These
camps include Intentionalism, first Framers’ Intentionalism and
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Supreme Court has outright rejected the historical ap-
proach urged by Defendants. See Frontiero v. Rich-
ardson, 411 U.S. 677 (1973) (finding statute that dis-
criminated based on sex violated the Equal Protection
Clause despite numerous laws passed in the 19th cen-
tury that discriminated against women) (plurality).®
Moreover, the Court does not write on a blank slate in
finding that Bostock’s rationale applies to the equal-
protection context. The Sixth Circuit has already

then Ratifiers’ Intentionalism, and Original Public Meaning--whose
variants include Semantic Originalism, Original Expected Applica-
tion Originalism, and Original Methods Originalism.”). Although
(as just discussed) original public meaning originalism finds some
value—albeit in limited circumstances—in post-ratification praec-
tices, not all originalists place such emphasis on laws passed (or in-
formal practices that were common) close in time to the enactment
of certain provisions of the Constitution.

For some schools of originalist thought, reliance on post-
Fourteenth Amendment ratification practices is inappropriate. One
early school of originalism, for example, posits that “the meaning of
the Fourteenth Amendment reposes in the intentions of its congres-
sional drafters, rather than in those of its state legislative ratifiers”
(or, it follows, in the acts of state legislature in the decades following
ratification). See Michael J. Klarman, Brown, Originalism, and
Constitutional Theory: A Response to Professor McConnell, 81 Va.
L. Rev. 1881, 1934 (1995) (setting forth the author’s view of the kind
of originalism embraced by Professor (later Circuit Judge) and now-
again Professor Michael McConnell). Under this school of original-
ism, the Fourteenth Amendment should not be interpreted based on
the laws passed thereafter by state legislatures.

3 Although the plurality’s analysis in Frontiero is not binding,
the Court finds it persuasive and therefore affords it significant
weight.
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found that a rationale similar to that provided in Bostock
under Title VII applies to equal protection claims.*

In Smath v. City of Salem Ohio, the Sixth Circuit con-
sidered whether Jimmie Smith, a former lieutenant of
the Salem Fire Department, had stated a Title VII claim
and equal protection claim based on sex diserimination
after being pressured to resign and ultimately sus-
pended due to being transgender. 378 F.3d 566 (6th
Cir. 2004). In addressing the Title VII claim, the court
found that Smith had stated a claim for impermissible sex-
stereotyping because the complaint pled facts that Smith
had suffered adverse actions due to non-conformance to
Smith’s sex at birth. See id. at 575. Relying on Price
Waterhouse v. Hopkins, 490 U.S. 228 (1989), the court
explained that an employer who discriminates against a
person (like Smith) whose sex is female a birth because
the person does not “wear dresses or makeup,” is culpa-
ble of “engaging in sex discrimination because the dis-

% Similarly unpersuasive is Defendants’ reliance on Pelcha v.
MW Bancorp, Inc., 988 F.3d 318 (6th Cir. 2021), for the proposition
that Bostock’s rationale is necessarily limited to the Title VII con-
text. True, in Pelcha, the Sixth Circuit found that Bostock’s rea-
soning under Title VII did not govern the outcome of the plaintiffs’
ADEA claim. In arriving at this conclusion, however, the Sixth
Circuit noted that there was binding precedent from the Supreme
Court on the ADEA-related issue before the court, and therefore
it need not defer to Bostock. See id. at 324. By contrast, in this
case, there is no binding precedent to dictate the outcome on
whether disparate treatment based on transgender status consti-
tutes disparate treatment based on sex for purposes of the Equal
Protection Clause. True, in the present context, Bostock is not
binding, and the Court does not treat it as such. The Court, how-
ever, does find the rationale of Bostock to be analytically applica-
ble.



174a

crimination would not occur but for the victim’s sex.”?

See Smith, 378 F.3d at 574. The court went on to find
that “sex stereotyping based on a person’s gender non-
conforming behavior is impermissible diserimination, ir-
respective of the cause of that behavior; a label, such as
‘transsexual,” is not fatal to a sex discrimination claim
where the victim has suffered discrimination because of
his or her gender non-conformity.” See id. at 575.

Turning then to Smith’s equal protection claim, the
court found that the facts pled by Smith in support of a
Title VII claim “easily constitute a claim of sex discrim-
ination grounded in the Equal Protection Clause of the
Constitution.” See id. at 577. The court therefore
viewed its Title VII analysis as applying to the equal
protection claim. Furthermore, in finding that Smith
had stated an equal protection claim, the court did not
concern itself with laws passed following the ratification
of the Fourteenth Amendment that also may have dis-
criminated based on sex. Although the reasoning un-

3 Tt makes perfect sense that a person whose sex is female at birth
does not have to conform with traditional (or purportedly traditio-
nal) notions of how females are to act; as the expression goes, this is
a free country, after all, and persons do not have to conform to tra-
ditional or stereotypical notions of how a female or male is supposed
to act or appear. Smith stands for the proposition that there are
multiple ways females may act or appear. That being so, one might
ask what it means to have a “female” gender identity, since being
“female” can mean multiple things—different things to different
people. But a person born male who is transgender is transgender
because they self-identify as “female,” irrespective of why the per-
son identifies as female and what exactly the person believes it
means to be “female.” Likewise, a person born female who is trans-
gender is transgender because they self-identify as “male,” irrespec-
tive of why they identify as male and what exactly the person be-
lieves it means to be “male.”
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der Title VII was slightly different in Bostock than in
Smith, the court’s analysis in Smith demonstrates that
when it comes to discrimination based on sex, reasoning
used to analyze a claim under Title VII can be applied
with relative ease to a claim under the Equal Protection
Clause based on the same facts (and that the Sixth Cir-
cuit has endorsed this approach on at least one occa-
sion). The analysis of the court in Smith, coupled with
the rejection of the historical approach by the plurality
Frontiero, clearly militates against Defendants’ argu-
ment that Bostock’s rationale cannot be extended to the
present case.”

In summary, the Court finds that SB1 imposes dis-
parate treatment based on sex due to the fact that the
law on its face includes a sex-based classification. In
the alternative, the Court also finds that SB1 imposes dis-
parate treatment based on sex because it treats similarly-
situated individuals differently based on transgender
status. For these reasons, in addition to the Court’s
finding that SB1 discriminates based on transgender
status and that transgender individuals constitute a
quasi-suspect class, SB1 must survive intermediate
scrutiny. The Court now turns to whether the record
supports Defendants’ contention that SB1 is substan-
tially related to an important state interest.

37 Having provided three alternative bases for the application of
intermediate scrutiny, the Court need not decide whether SB1 also
discriminates based on sex due to sex-based stereotyping.
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111. Weight of Defendants’ Expert Testi-
mony™

At the outset, the Court agrees with Plaintiffs that
the testimony of Dr. Cantor and Dr. Hruz is minimally
persuasive® given that neither of them state that they
have ever diagnosed or treated a minor with gender dys-
phoria. This apparent deficiency in their experience as
to the topics to which they testify is relevant given that
Plaintiffs present several experts that have diagnosed
and treated hundreds of individuals with gender dys-
phoria. This diminution of their testimony is consistent
with the findings of other courts on this issue. For ex-
ample, in assessing whether Dr. Hruz could testify as an
expert, the court in Kadel found that

Hruz is not qualified to offer expert opinions on the
diagnosis of gender dysphoria, the DSM, gender dys-
phoria’s potential causes, the likelihood that a patient
will “desist,” or the efficacy of mental health treat-
ments. Hruz is not a psychiatrist, psychologist, or
mental healthcare professional. He has never diag-
nosed a patient with gender dysphoria, treated gen-
der dysphoria, treated a transgender patient, con-
ducted any original research about gender dysphoria
diagnosis or its causes, or published any scientific,
peer-reviewed literature on gender dysphoria.

See Kadel, 620 F. Supp. 3d at 364; see also Eknes-
Tucker, 603 F. Supp. 3d at 1142-1143 (giving Dr. Can-

)«

38 In referring to the parties’ “experts,” the Court means only that
the parties wish these individuals to be treated as experts by the
Court. These individuals have not been certified as experts.

3 Notably, the Court here is concerned with the relative persua-
siveness of the two sides’ experts based on the current record, and
not with declaring which side’s experts ultimately are in the right.
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tor’s testimony “very little weight” because he had
never provided care to a transgender minor under the
age of sixteen).  Most recently, Judge Hinkle com-
mented that Dr. Hruz’s testimony was that of a “deeply
biased advocate, not [] an expert sharing relevant
evidence-based information and opinions,” which then
led Judge Hinkle to credit Hruz’s testimony only insofar
as it was consistent with that of other defense experts.
Ladapo, 2023 WL 3833848, at *2n.8. The undersigned
sees no current need or basis to accuse Dr. Hruz of being
a deeply biased advocate posing as an expert, but he
does discern the need to discount Dr. Hruz’s testimony
somewhat for the reasons mentioned.

Although research may be a reasonable basis on
which to form conclusions, ultimately individuals who
have never administered the medical procedures banned
by SB1 or sought to mitigate the risks lack real-world
experience regarding the negative side effects allegedly
associated with these treatments.”

40 The Court also notes that the testimony of both Dr. Laidlaw and
Dr. Levine, on topics virtually identical to those on which they testify
on behalf of Defendants in this case, has been treated by courts with
a dose of skepticism. See Edmo v. Idaho Dep’t of Correction, 358
F. Supp. 3d 1103, 1125-1126 (D. Idaho) (“Dr. Levine is considered an
outlier in the field of gender dysphoria and does not ascribe to the
WPATH Standards of Care. []. His training materials do not re-
flect opinions that are generally accepted in the field of gender dys-
phoria.”), affirmed in relevant part by 935 F.3d 757 (9th Cir. 2019);
C.P. by and through Pritchard v. Blue Cross Blue Shield of Ill.,
3-20-cv-06145, 2022 WL 17092846 (W.D. Wash. Nov. 21, 2022) (allow-
ing Dr. Laidlaw to testify as an expert but finding that it is a “close
question” given that “[I]ess than five percent of his patients are un-
der the age of 18 and he has treated two patients with gender dys-
phoria. [l. He has done no original research on gender identity and
bases his opinions on his general experience as an endocrinologist
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The Court acknowledges that typically credibility de-
terminations in resolving a motion for a preliminary in-
junction can be made only where a court has held an ev-
identiary hearing. See Certified Restoration Dry
Cleaning Network, LLC v. Tenke Corp., 511 F.3d 535,
553 (6th Cir. 2007). The Court, however, provided the
parties with an opportunity to have an evidentiary hear-
ing that included testimony from the parties’ respective
experts, but the parties did not indicate to the Court
that they found such a hearing necessary before the res-
olution of the present Motion.*" Therefore, in the
Court’s view, the parties have waived any argument that
the Court cannot make credibility findings based on the
written evidence of the parties’ experts.

w. WPATH and Endocrine Society Guide-
lines

Next, the Court finds it necessary to evaluate the
parties’ arguments regarding the reliability of the
WPATH and Endocrine Society guidelines. WPATH is
the leading association of medical and mental health
professionals in the treatment of transgender individu-
als. (Adkins Decl. at 3). The Endocrine Society is an
organization representing more than 18,000 endocrinol-
ogists. (Id. at6). The Endocrine Society and WPATH
have published widely accepted guidelines for treating
gender dysphoria. (Id. at6). The guidelines are based

and a review of literature.”). The Court need not decide at present
whether it shares the same kind of skepticism, and instead notes that
it understands these courts’ concerns but also does not treat a per-
son’s status as a so-called “outlier” as per se dispositive of whether
the person’s testimony should be excluded or discounted.

4 The transecript of the Court’s conversation with the parties on
this issue is available at Doc. No. 125.
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on scientific research and clinical experience. (/d.).
The guidelines have been endorsed by the American
Academy of Pediatrics (“AAP”), which is an association
representing more than 67,000 pediatricians. (Id.).
AAP, WPATH, and the Endocrine Society are the larg-
est professional associations in these fields of medicine
in the United States. (Id.). On behalf of Plaintiffs, Dr.
Adkins has testified that the “[t]he Endocrine Society
Guideline for treatment of gender dysphoria is compa-
rable to other clinical practice guidelines that I follow as
a pediatric endocrinologist to treat other medical condi-
tions such as those practice guidelines for Congenital
Adrenal Hyperplasia (CAH) and Polycystic Ovary Syn-
drome (PCORS).” (Id. at 8).

Defendants attempt to discredit the WPATH and
Endocrine Society guidelines by pointing out that the
conclusions contained therein are based on “low-quality
evidence.” (Doc. No. 112 at 15). The Court does not
begrudge Defendants trying to make hay out of this, but
ultimately Defendants’ argument is not persuasive. As
explained by Dr. Antommaria, the Grading of Recom-
mendations Assessment, Development, and Evaluation
(“GRADE”) system permits conclusions to be drawn
based on what is considered “low-quality evidence.”
(Doe. No. 142 (Rebuttal Declaration of Dr. Armand H.
Matheny Antommaria) at 6). And as Dr. Antommaria
demonstrated, the WPATH and Endocrine Society
guidelines, to the extent that they rely on what is con-
sidered “low-quality evidence,” are not unique in this re-
spect. For example, 20% of the American Heart Asso-
ciation’s Guideline for Pediatric Basic and Advanced
Life Support include strong recommendations based on
evidence of similar quality. (I/d.). That portions of the
Endocrine Society and WPATH guidelines are based on
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“low-quality evidence” as determined by the GRADE
system is therefore not itself a reason to find the guide-
lines unreliable. The court in Ladapo, in assessing the
argument regarding “low quality evidence,” arrived at
the same conclusion:

[T]he fact that research-generated evidence support-
ing these treatments gets classified as “low” or “very
low” quality on the GRADE scale does not mean the
evidence is not persuasive, or that it is not the best
available research-generated evidence on the ques-
tion of how to treat gender dysphoria, or that medical
treatments should not be provided consistent with
the research results and clinical evidence. It is com-
monplace for medical treatments to be provided even
when supported only by research producing evidence
classified as “low” or “very low” on this scale

2023 WL 3833848, at *11. The Court finds further sup-
port for its reliance on information contained in the
guidelines in the fact that several courts in cases similar
to this have relied on these guidelines. See, e.g., id.
(finding that WPATH and Endocrine Society guidelines
represent the well-established standards of care for
treatment of gender dysphoria); Fknes-Tucker, 603
F. Supp. 3d at 1138 (relying on WPATH guidelines and
explaining that “[t]he American Medical Association,
the American Pediatric Society, the American Psychiat-
ric Association, the Association of American Medical
Colleges, and at least eighteen additional major medical
associations endorse these guidelines as evidence-based
methods for treating gender dysphoria in minors.”);
Edmo v. Corizon Inc., 935 F.3d 757, 769 (9th Cir. 2019)
(noting that most courts agree that the WPATH guide-
lines are the international recognized guidelines for
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treatment of individuals with gender dysphoria);
Crouch, 618 F. Supp. 3d at 329-330 (explaining that the
Endocrine Society has published “a clinical practice
guideline providing protocols for the medically neces-
sary treatment of gender dysphoria.”). The Court thus
evaluates Defendants’ evidence in light of the prevailing
standards of care and conclusions contained in the
WPATH and Endocrine Society guidelines, as well as
compared to the testimony of Plaintiffs’ experts.

v. Important State Interest

When a law contains a quasi-suspect classification or
treats individuals differently based on their member-
ship in a quasi-suspect class, the law must survive inter-
mediate scrutiny. The Supreme Court has stated that
intermediate scrutiny requires that the law be sup-
ported by an “exceedingly persuasive justification.”*

2 The undersigned notes that the crux of the Equal Protection
Clause is protection against differential treatment for individuals
who are similarly situated. Therefore, unlike in a substantive due
process claim, in an equal protection claim challenging a regulation
of or ban on certain activity, the assertion is not that the state cannot
impose the regulation or ban. Instead, the assertion is that the
state is (improperly) treating a particular class of persons differ-
ently with respect to the regulation or ban—meaning, in the instant
case, imposing a ban on specific activities upon a particular class of
persons while allowing those outside that class to engage in that ac-
tivity. Naturally, if a state cannot persuade a court that it has an
important interest banning specific activity at all (i.e., for anyone),
then the court need not turn to whether the differential treatment
(i.e., banning the activity only for a particular class of persons) is
justified. To be sure, these issues can bleed together in an equal-
protection analysis. With regard to SB1, the Court finds it prudent
to assess whether the state has demonstrated an important interest
in banning certain medical procedures. The Court also discusses
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See, e.g., Bd. of Educ. of the Highlocal Local School
Dust., 208 F. Supp. 3d at 871 (explaining that the Su-
preme Court has consistently found that a party seeking
to defend “discriminatory classifications on the basis of
sex must offer” an exceedingly persuasive justification).
But the Supreme Court has also stated more specifically
that to meet this burden, the state must demonstrate
that the law is substantially related to an important
state interest. Seeid. The state interest must be real
rather than speculative. See id. The Court will rely
on the specific test for intermediate scrutiny, rather
than the ultimately unhelpful characterization that in-
termediate scrutiny requires an “exceedingly persua-
sive justification.” See United States v. Virginia, 518
U.S. 515, 573 (1996) (Scalia, J., dissenting) (criticizing
the majority opinion finding Virginia Military Insti-
tute’s exclusion of women from citizen-solider training
violative of the Equal Protection Clause, on the ground
that it is supported “[o]nly by the amorphous ‘exceed-
ingly persuasive justification’ phrase, and not the stand-
ard elaboration of intermediate scrutiny.”).

Defendants assert that the state has an important in-
terest in protecting minors from the risks associated
with the medical procedures banned by SB1 because ul-
timately the risks outweigh the benefits. (Doec. No. 112
at 14-21). Unsurprisingly, Plaintiffs argue the inverse
—that the state does not have an important interest, be-
cause (according to Plaintiffs) the benefits outweigh the
risks associated with these procedures.

The Court finds it prudent to make a few initial ob-
servations about what some may expect the effects to be

whether the state has justified differential treatment under the
Equal Protection Clause.
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of the medical procedures banned by SB1. It is feasible
that one might assume that because these procedures
are intended to have the treated minor’s body do some-
thing that it otherwise would not do (rather than allow
the body to function in a purportedly “natural” manner),
the procedure must be “bad” or “harmful” to the minor.
But assumptions are not a sufficient evidentiary basis on
which to resolve a motion for a preliminary injunction.
And unlike individuals that may base their conclusions
about the effects of the procedures banned under SB1
on mere assumptions, the Court fortunately has a volu-
minous (albeit still preliminary) evidentiary record on
which to base its current conclusions. Thus, the Court
can, must, and does base its current conclusions on the
record to date, without resort to any unsupported, bare
medical assumptions.

a) Defendants’ Allegations of Harms
Caused by the Medical Procedures
Banned by SB1

According to Defendants, the negative side effects
from the medical procedures banned by SB1 include risk
of “delayed development, permanent sterilization, loss
of sexual function, decreased bone density, increased
risk of cardiovascular disease and cancer, negative psy-
chological consequences, and a lifetime dependence on
these drugs.” (Doc. No. 112 at 14). In making these
allegations, Defendants rely on the testimony of Drs.
Cantor, Hruz, Levine and Laidlaw. As noted above, the
Court finds Dr. Cantor and Hruz’s testimony minimally
persuasive based on the current record. The Court ad-
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dresses each possible negative side effect in turn in light
of the record.”

As for causing delayed development (a reference, the
Court presumes, to brain development), Defendants re-
ly on the testimony of Dr. Cantor. (Doc. No. 112 at 15).
A review of his testimony on this topic reveals that Dr.
Cantor does not provide a conclusion that treatment for
gender dysphoria has a negative impact on brain devel-
opment. (Doc. No. 113-3 (“Cantor Decl.”) at 98) (ex-
plaining that there have been no “substantial studies to
identify such impacts” and that the only two existing
studies had “conflicting results”). By contrast, Dr. Ad-

4 The Court does not find it necessary to address in detail Defend-
ants’ allegation that the medical procedures banned by SB1 may lead
to alifetime dependence on certain medications. Defendants do not
explain why such dependence should itself be considered a negative
side effect. The Court, however, can infer that generally speaking,
having to take medications every day is an inconvenience. To the
extent that this is what Defendants mean when referring to the
drawback of a lifetime of dependence, the Court is confident that
helping individuals avoid this inconvenience is not an important gov-
ernment interest. Moreover, however severe this inconvenience
may be, Minor Plaintiffs do not indicate that such inconvenience
would dissuade them from pursuing their treatment. Unlike the
purported medical risks—which the Court acknowledges may not
be disregarded in the Court’s analysis solely because Minor Plain-
tiffs are willing to bear them—inconvenience occasioned by depend-
ence on medications seems like a matter of interest solely to the in-
dividual who is inconvenienced.

To the extent that Defendants instead mean that a lifetime of de-
pendence is bad because it exposes the patient to the medical risks
associated with the medications, the Court believes that it has herein
adequately accounted for these risks in its analysis.
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kins, who has treated hundreds of transgender “youth,”*
testified that “[t]here is no research suggesting that
treatment has negative impact on brain development or
executive functioning and I have not seen this in my
practice at all.” (Doc. No. 141 (“Adkins Rebuttal
Decl.”) at 7). Inlight of the weaknesses in Dr. Cantor’s
testimony and the support for Dr. Adkins’ conclusion
provided by her experience with treating transgender
youth, the Court is not persuaded that the medical pro-
cedures banned by SB1 pose a risk of delayed develop-
ment.

The risk discussed perhaps most extensively by De-
fendants’ experts is the risk that a patient can experi-
ence infertility as a result of the procedures banned by
SB1. (Doc. Nos. 113-5 (“Levine Decl.”) at 70, Laidlaw
Decl. at 21). However, the evidence of record over-
whelmingly demonstrates that many individuals receiv-
ing puberty blockers or cross-sex hormones will remain
fertile for procreation purposes, and that the risk of neg-
ative impacts on fertility can be mitigated.

In her declaration, Dr. Adkins testified that “[m]any
transgender individuals conceive children after under-
going hormone therapy. Pregnancy among trans men
after undergoing testosterone therapy is very common.”
(Adkins Rebuttal Decl. at 12); Doc. No. 30 (“Antom-
maria Decl.”) at 19 (“[T]ransgender men and women are
also capable of producing eggs and sperm respectively
both during and after the discontinuation of gender-
affirming hormone treatment”)). Indeed, as explained
by Dr. Adkins, “a recent eight-year study found that

4 Dr. Adkins does not define the term “youth,” but the Court in-
fers that at least a portion of, if not all, the individuals that Dr.
Adkins considers “youth” are minors.
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four months after stopping testosterone treatment,
transgender men had comparable egg yields to non-
transgender women.” (Adkins Rebuttal Decl. at 12).
Dr. Adkins also acknowledged that patients who move
directly from puberty blockers to cross-sex hormones
(referred to by Dr. Adkins as “gender-affirming hor-
mones”) may have their fertility impacted. (/d.). For
these patients, fertility preservation options are availa-
ble. (Id.). Forexample, as Dr. Janssen has explained,
he has had adolescent transgender patients “who chose
to preserve their sperm and or eggs for future assisted
reproduction by stopping puberty suppression briefly
before initiating gender-affirming hormones [i.e. cross-
sex hormones].” (Doc. No. 31 (“Janssen Decl.”) at 16).

The testimony of Plaintiffs’ experts is consistent with
the information provided by the WPATH and Endocrine
Society guidelines. Indeed, the WPATH guidelines ex-
plain that “there is evidence that fertility is still possible
for individuals taking estrogen and testosterone.”
(Doc. No. 113-9 (“WPATH Guidelines”) at 90).* Though
the record does reflect that the procedures banned by

% The guidelines also recommend that healthcare providers take
measures to ensure that any patients facing risk of harm to fertility
provide informed consent for procedures giving rise to this risk.
For example, the WPATH guidelines also state that physicians
should “discuss the potential impact of hormone therapy on fertil-
ity prior to initiation. This discussion should include fertility
preservation options. ... ” (WPATH Guidelines at 90). The
Endocrine Society guidelines contain very similar guidance. (En-
docrine Society Guidelines at 4 (“We recommend that clinicians in-
form and counsel all individuals seeking gender-affirming medical
treatment regarding options for fertility preservation prior to ini-
tiating puberty suppression in adolescents and prior to treating
with hormonal therapy of the affirmed gender in both adolescents
and adults.”).
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SB1 pose some risk to fertility, it also demonstrates that
not all individuals will experience this negative side ef-
fect of the treatments and that there are fertility preser-
vation measures available to those who have concerns
about fertility. The Court is therefore not convinced
that possible negative impacts on fertility warrant an
outright ban on procedures used to treat gender dyspho-
ria in minors.

Defendants’ expert Dr. Levine contends that some
individuals who have received puberty blockers and
then received cross-sex hormones will experience a “di-
minished sexual response.”* (Levine Decl. at 70-71).
Notably, Dr. Levine neither cites studies or research in
support of these contentions nor defines in any way what
he means by “some” individuals. Without additional
detail, the Court is left in the dark as to what Levine
believes the prevalence of this risk to be in individuals
who receive the described treatment. Dr. Levine, seem-
ingly without a basis, also speculates that physicians and
parents are likely too “uncomfortable” to discuss this
side effect with patients. (Id. at 71).

Moreover, the guidelines tell a different story on all
fronts. The Endocrine Society guidelines state that
“genital sexual responsivity and other aspects of sexual
function are usually preserved” even following genital-
affirming surgery.” (Endocrine Society Guidelines at

% Though Dr. Levine does not define “sexual response,” the
Court infers that he is referring to the ability of an individual to
participate in sexual intercourse free of abnormal obstacles.

47 The Court acknowledges that the content of the Endocrine So-
ciety and WPATH guidelines is hearsay to the extent that it sets
forth assertions that are cited for the truth of the matter asserted
(as opposed to, for example, recommendations, which are not as-
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26). The WPATH guidelines, while acknowledging the
risk of negative effects on sexual function, also state that
“gender affirming care can help [transgender individu-
als] improve their sexual function and increase their
sexual pleasure and satisfaction.” (WPATH Guidelines
at 170). The guidelines also recommend that physicians
discuss with patients possible adverse consequences on
sexual function.”® For the reasons stated, the Court
does not find Dr. Levine’s testimony on this subject per-
suasive, particularly in light of the coneclusions contained
in the guidelines that contradict his findings.

Dr. Levine also testified to the concerns of bone den-
sity problems in connection with the administration of
puberty blockers. (Levine Decl. at 66). Although Dr.
Levine testified that the treatment cannot be considered
“safe,” he also admits that the “available evidence re-
mains limited and conflicting” and that some “studies
have found less-concerning effects on bone density.”
(Id.). And Dr. Adkins’ testimony reveals that studies
have shown “no changes in bone mineralization” among

sertions at all). The Court, however, can rely on hearsay in re-
solving the instant Motion. See Doe #11, 609 F. Supp. 3d at 592.
Furthermore, Defendants are the ones who put the guidelines in
the record. Therefore, Defendants have exposed themselves to
the Court’s present reliance the guidelines, including aspects of the
guidelines that constitute hearsay.

48 (WPATH Guidelines at 167 (“We recommend health care pro-
fessionals who provide care to transgender and gender diverse peo-
ple discuss the impact of gender-affirming treatments on sexual
function, pleasure, and satisfaction.”)). The Court further notes
that Dr. Laidlaw’s testimony regarding loss of sexual function is
equally as unpersuasive as Dr. Levine’s testimony on the subject.
In discussing the potential impact of gender-affirming treatment
on sexual function, Dr. Laidlaw relies on the presentation of an in-
dividual who appeared on a reality TV show. (Laidlaw Decl. at 22).
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patients who received puberty blockers for a period of
three to five years for precocious puberty. (Adkins Re-
buttal Decl. at 6-7). Dr. Adkins also explains that the
longest her patients receive puberty blockers is three
years.” (Id. at 8). Given that Dr. Levine’s testimony
itself contains the above-discussed inconsistencies and
illogical inferences, and in light of the testimony of Dr.
Adkins, the Court is not persuaded that puberty block-
ers pose a serious risk to a patients’ bone density. The
Court also notes that it is not alone in observing that Dr.
Levine’s testimony includes illogical inferences that un-
dermine his conclusions. See Norsworthy v. Beard, 87
F. Supp. 3d 1164, 1188 (N.D. Cal. 2015) (giving Dr. Lev-
ine’s opinions “very little weight” given that his report
“contains illogical inferences”).

Relying on the testimony of Dr. Laidlaw and Levine,
Defendants allege that the procedures banned by SB1
also increase the risk of cardiovascular disease. Dr.
Levine’s testimony on this topic is not persuasive. Lev-
ine explains that although there may be an increased
risk of cardiovascular issues with the use of cross-sex
hormones, he agrees with the Endocrine Society com-
mittee that there is insufficient evidence to conclude
that these procedures have the outcome of increased
risk of cardiovascular disease and that more research is
necessary. (Levine Decl. at 71).

Dr. Laidlaw’s testimony regarding an increased risk
of cardiovascular disease appears to rest on firmer
ground than that of Dr. Levine, but it ultimately falls
short in light of the additional evidence in the record

4 The Court further notes that the record does not reflect that
puberty blockers are administered for more than five years when
used to treat gender dysphoria.
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pertaining to this subject. (Laidlaw Decl. at 31-35).
Beginning with Dr. Adkins’ rebuttal declaration, based
on treating over 600 “youth” for gender dysphoria, Dr.
Adkins testified that an increased risk of cardiovascular
disease in transgender women is “usually only present
when a patient is denied care and self-administers the
treatment without appropriate eclinical supervision.”
(Adkins Rebuttal Decl. at 9-10). Dr. Adkins further
stated that “[t]ransgender men do not have more cardi-
ovascular disease like stroke or heart attack than cis-
gender men,” and that risks of ecardiovascular disease in
transgender women (which Adkins explains can be pre-
sent when the patient is taking older formulations of es-
trogen) can be ameliorated through being closely moni-
tored by a physician. (/d. at 10).”

Dr. Adkins’ testimony is also consistent with the
WPATH and Endocrine Society guidelines. For exam-
ple, the WPATH guidelines state that primary care phy-
sicians can mitigate against the risk of cardiovascular
disease during hormone therapy by “providing a timely
diagnosis and treatment of risk conditions and by tailor-
ing their management in a way that supports ongoing
gender-affirming interventions.” (WPATH Guidelines
at 150); (Endocrine Society Guidelines at 24 (“Clinicians
should manage cardiovascular risk factors as they
emerge according to established guidelines.”)).” The

% The Court recognizes that not all transgender individuals re-
ceive hormone therapy. Although Dr. Adkins at times refers to in-
dividuals experiencing certain side effects as “transgender men” or
“transgender women,” her declaration indicates that she is referring
specifically to individuals who do in fact receive hormone therapy.

5 The WPATH guidelines’ observation that these risks “can” and
“should” be mitigated does not speak to how successful, or how often
successful, mitigation measures are. But from the observation that
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weight of the evidence, including the testimony of De-
fendants’ own expert (Dr. Levine), supports the conclu-
sion that any increased risk of cardiovascular disease in
patients receiving treatment for gender dysphoria is ei-
ther speculative or, to the extent that such risk exists, it
can be mitigated by the treating physician.

Finally, the Court turns to Defendants’ allegation
that treatment for gender dysphoria increases the risk
of cancer. Insupport of this allegation, Defendants cite
relevant portions of Drs. Cantor, Hruz, and Laidlaw’s
declarations, all of whom aver that hormone treatment
may lead to an increased risk of certain cancers. (Can-
tor Decl. at 102, Doc. No. 113-4 (Declaration of Dr. Hruz)
at 41, Laidlaw Decl. at 31-32). Dr. Adkins, by contrast,
testified that in her clinical experience, she has “rarely
seen” the side effect of an increased risk of cancer in her

risks “can” be mitigated, it is inferable that mitigation has been
shown to be possible; the observation thus constitutes evidence (al-
beit underwhelming evidence standing alone) to the effect that miti-
gation is possible.

The Court acknowledges that the record at this stage does not
support a conclusion regarding the degree of effectiveness of the
mitigation techniques discussed in the guidelines and by Plaintiffs’
experts in lessening the chance and severity of negative side effects
caused by the treatments banned under SB1. Nonetheless, the fact
that the Court cannot gauge how effective the mitigation strategies
are at this juncture does not prevent it from reaching its conclusion
that Defendants have not met their burden of showing that the state
has an important interest in banning the procedures under SBI.
The Court finds it sufficient at this stage (in which the Court’s find-
ings are preliminary) that the record reflects that mitigation tech-
niques are available, and that they—Dby the virtue of being “mitiga-
tion” techniques—assist in addressing the risks posed by the proce-
dures. As this litigation progresses, however, the Court urges the
parties to provide evidence on the degree of effectiveness on mitiga-
tion techniques.
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patients. (Adkins Rebuttal Decl. at 9). Dr. Adkins’
observation based on clinical experience—which neither
Dr. Cantor nor Dr. Hruz has—is consistent WPATH
and Endocrine Society guidelines. For example, the
WPATH guidelines note that “the risk of cancer in indi-
viduals seeking gender-affirming breast augmentation
or mastectomy is similar to that in the general popula-
tion (even in the setting of hormone use)” and therefore
“existing screening guidelines need to be followed.”
(WPATH Guidelines at 134); (Endocrine Society Guide-
lines at 25) (discussing the risk of cancer in transgender
population and explaining that studies have not sug-
gested an increased risk of breast cancer, prostate can-
cer, or endometrial cancer though acknowledging that
some cases of ovarian cancer have been reported).
Though a close question, ultimately the weight of the ev-
idence of record does not support Defendants’ allegation
that the medical procedures banned by SB1 increase an
individual’s risk of certain cancers.

The Court is not of the mind that the medical proce-
dures banned by SB1 pose no risk to the patients receiv-
ing them. Indeed, as with virtually all medical proce-
dures, treatment for gender dysphoria carries with it
the risk of negative side effects. The Court also ac-
knowledges that evaluating and weighing the competing
views of the parties’ experts and conclusions in the
guidelines is not a perfect science. As in many cases,
the Court is forced to make a judgment call on what po-
sition is best supported by the record. In doing so, the
Court has not turned a blind eye to the risks associated
with the medical procedures banned by SB1. To the
contrary, the Court has reviewed the relevant evidence
on the record and has found that ultimately Defendants’
allegations of these harms and their prevalence is not
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supported by the record.”” Instead, the record reflects
that there is at best conflicting evidence as to whether
the relevant procedures increase a person’s likelihood of
experiencing certain illnesses, and that even if there is
an increased risk, that it can be mitigated.”

52 The Court notes that Defendants’ allegations of harm focus sole-
ly on the medical risks associated with gender-affirming treatment.
Defendants do not rely on other harms or risks to support their ar-
gument that the state has an important interest in banning the pro-
cedures under SB1. For example, Defendants do not make a policy
argument that gender-affirming treatment is undesirable because
gender-transitions are undesirable. Defendants also do not rely on
any purported ability of SB1 to resolve various concerns expressed
in the very text of the law itself, including but not limited to: (a) a
concern that pharmaceutical companies are seeking to profiteer off
of minors via the administration of drugs and devices that is banned
by the law; and (b) a concern that healthcare providers are seeking
to profiteer off of minors via the performance on minors of the sur-
geries that is banned by the law. See Tenn. Code Ann. § 68-33-101(i)
& (j). The Court therefore has focused its analysis on the medical
risks asserted by Defendants.

3 Defendants’ reliance on the practices of European countries re-
garding treatment for gender dysphoria in support of SB1 is also
unpersuasive. As of the date of this opinion, the Southern District
of Indiana is the most recent court to reject analogies to practices of
European countries in support of laws that outright ban treatment
for gender dysphoria. See K.C., 2023 WL 4054086, at *11. As
Judge Hanlon explained with respect to the defendants in K.C.,
“[m]Jost detrimental to [defendants’] position is that no European
country that conducted a systematic review responded with a ban on
the use of puberty blockers and cross-sex hormones. ... 7 See
id.; Ladapo, 2023 WL 3833848, at *14 (“the treatments are available
in appropriate circumstances in all the countries cited by the defend-
ants, including Finland, Sweden, Norway, Great Britain, France,
Australia, and New Zealand”). The observations of Judge Hanlon
and Judge Hinkle are directly applicable here. Indeed, the Court
agrees that Defendants’ reliance on the practices of European na-
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The Court’s analysis would also not be complete with-
out evaluating the evidence suggesting that the medical
procedures banned by SB1 confer certain benefits on
the recipients (i.e. the patients). See Ladapo, 2023 WL
3833848, at *12 (“that there are risks does not end the
inquiry.”). Certainly, whether a medical procedure is
beneficial affects whether the state has an important in-
terest in banning that procedure. Therefore, having eval-
uated the evidence regarding Defendants’ allegations
of the risks associated with treatment for gender dys-
phoria, the Court now turns to the purported benefits of
the procedures.

b) Benefits of the Medical Procedures
Banned by SB1

Plaintiffs contend that the medical procedures banned
by SB1 confer important benefits on patients. (Doc.

tions is not an apt analogy where none of these countries have gone
so far as to ban hormone therapy entirely. The Court further notes
that Defendants do not attempt to persuade the Court that the bases
(clinical or otherwise) of certain European practices are highly per-
suasive. Defendants instead point merely to the practices them-
selves as evidence that the medical procedures under SB1 are un-
safe.

Then there is the additional problem that the Court can put only
so much weight on the practice of other nations. After all, the Court
cannot outsource to European nations the task of preliminarily de-
termining, for purposes of the instant Motion, the extent to which
the treatments at issue are safe. Ultimately, the most the Court at
present could properly say about the practices of European nations
is that they reflect a caution that might ultimately prove prudent and
might be supported by particular studies. But the Court lacks a
basis to conclude anything from the mere existence of particular Eu-
ropean practices that are purportedly supported by studies the
Court cannot assess based on the limited information about them
Defendants have put in the record.
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No. 33 at 12). Based on its review of the record, the
Court agrees. Dr. Adkins has testified that “[a]ll of
[her] patients who have received medical treatment for
gender dysphoria have benefitted from clinically appro-
priate treatment.” (Adkins Decl. at 5). As explained
by Adkins, “many individuals with gender dysphoria
have high rates of anxiety, depression[,] and suicidal
ideation. I have seen in my patients that without ap-
propriate treatment this distress impacts every aspect
of life.” (Id. at 5). Dr. Adkins also noted in her testi-
mony that “[flor some individuals, this treatment can
eliminate or reduce the need for surgical treatment.”
(Id. at 14-15).

Consistent with Dr. Adkins’ observations based on
her clinical experience, Dr. Antommaria has testified
that “the available evidence indicates that gender-
affirming care improves, rather than worsens, psycho-
logical outcomes.” (Antommaria Decl. at 20-21). His
conclusion is consistent with the findings contained
in the WPATH and Endocrine Society guidelines.
(WPATH Guidelines at 39) (explaining that recent lon-
gitudinal studies suggest that “mental health symptoms
experienced by” transgender individuals “tend to im-
prove following” receipt of gender-affirming treat-
ment”); (Endocrine Society Guidelines at 15 (explaining
that a study from the Netherlands showed a decrease in
depression and an improvement in general mental
health during pubertal suppression and a steady im-
provement in psychological function following cross-sex
hormone treatment and gender reassignment surgery)).
Furthermore, as pointed out by Dr. Adkins, with regard
to suicidal ideations
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In a 2020 study published in Pediatrics, the official
journal of the American Academy of Pediatrics, re-
searchers concluded that “[t]reatment with pubertal
suppression among those who wanted it was associ-
ated with lower odds of lifetime suicidal ideation
when compared with those who wanted pubertal sup-
pression but did not receive it. Suicidality is of par-
ticular concern for this population because the esti-
mated lifetime prevalence of suicide attempts among
transgender people is as high as 40%.”

(Adkins Decl. at 16). Defendants’ assertion that gen-
der-affirming treatment does not improve mental health
outcomes relies solely on the testimony of Dr. Cantor,
who seems never to have treated an individual for gen-
der dysphoria. But the weight of evidence in the record
suggests the contrary—that treatment for gender dys-
phoria lowers rates of depression, suicide, and addi-
tional mental health issues faced by transgender indi-
viduals. And at the risk of sounding like a broken rec-
ord, the Court notes that several courts, based on the
respective records in those cases, have found the same.
See Brandt, 551 F. Supp. 3d at 891 (“Every major expert
medical association recognizes that gender-affirming
care for transgender minors may be medically appropri-
ate and necessary to improve the physical and mental
health of transgender people.”); Ladapo, 2023 WL
3833848, at *5 (crediting expert testimony that denial of
gender-affirming treatment will “increase anxiety,
depression, and risk of suicide.”); Eknes-Tucker, 603
F. Supp. 3d at 1150 (“The record shows that, without
transitioning medications, Minor Plaintiffs will suffer
severe medical harm, including anxiety, depression, eat-
ing disorders, substance abuse, self-harm, and suicidal-
ity.”); Fain, 618 F. Supp. 3d at 330 (finding that “[t]he
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medical treatments for gender dysphoria have been
studied extensively, and have been shown to improve
“quality of life and measures of mental health” for pa-
tients ... 7). The Court therefore finds that the
benefits of the medical procedures banned by SB1 are
well-established by the existing record.

¢) Defendants Have Not Met Their
Burden of Demonstrating an Im-
portant State Interest

To summarize the Court’s findings on the alleged
harms and benefits of the medical procedures banned
under SB1, the Court ultimately finds that the weight of
the evidence at this stage in the proceedings does not
support Defendants’ allegations that either puberty
blockers or cross-sex hormones pose serious risks to the
minors receiving these treatments for gender dyspho-
ria. As discussed in detail above, the record suggests
that either 1) the risks identified by Defendants are not
more prevalent in transgender individuals receiving the
procedures banned by SB1 than in individuals not re-
ceiving these procedures; 2) to the extent that individu-
als receiving these procedures experience the negative
side effects raised by Defendants, that the prevalence of
these effects is low, or 3) the risk of negative side effects
resulting from the use of such medical procedures
banned by SB1 can be mitigated. And the fact that
some pediatric treatments may pose certain risks is not
sufficient, in the Court’s view, to support a finding that
the state has an important interest in banning these
treatments. See Ladapo, 2023 WL 3833848, at *13
(finding that the risks attendant to gender-affirming
treatment for minors did not satisfy intermediate scru-
tiny such that would warrant taking away the decision



198a

for treatment from patients, doctors, and parents and
instead allowing the state to make the decision). Cf.
Eknes-Tucker, 603 F. Supp. 3d at 1146 (finding that the
fact that pediatric treatments involve risks does not jus-
tify transferring power or decision-making authority
from parents to the state). Indeed, a conclusion to the
contrary would leave several pediatric treatments tar-
geting something other than gender dysphoria vulnera-
ble to severe limitations on access.

The Court acknowledges that the state feels strongly
that the medical procedures banned by SB1 are harmful
to minors. The medical evidence on the record, how-
ever, indicates otherwise. It is undisputed that every
major medical organization to take a position on the is-
sue, which includes the AAP, American Medical Associ-
ation, American Psychiatric Association, American Psy-
chological Association, and American Academy of Child
Adolescent Psychiatry, agrees that puberty blockers
and cross-sex hormone therapy are appropriate and
medically necessary treatments for adolescents when
clinically indicated. (Janssen Decl. at 10). Itis oflittle
surprise, therefore, that all major medical organizations
oppose outright bans on gender-affirming medical care
for adolescents with gender dysphoria. (Doc. No. 32
(“Turban Decl.”) at 4); see also Brandt, 551 F. Supp. 3d
at 891 (“[e]very major expert medical association recog-
nizes that gender-affirming care for transgender minors
may be medically appropriate and necessary to improve
the physical and mental health of transgender people.”).
The opinions of major medical organizations as they
exist at any one time are not necessarily correct merely
by the virtue of being the opinion of a major medical
organization—which is why they have been known to
change on a particular topic over time—and the Court
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does not herein find conclusively that the opinions here
are correct. But they certainly are entitled to weight in
a context like the present one.

As illustrated by the discussions above, the Court
finds that at this juncture, SB1 is not supported by an
important state interest. In other words, for the pur-
poses of determining whether Plaintiffs are entitled to
the preliminary relief they seek, the Court is not per-
suaded that Defendants have met their burden in show-
ing that SB1 survives intermediate scrutiny. It follows
that Plaintiffs have met their burden of showing that
they are substantially likely to succeed on the merits of
their equal protection claim. Of course, the Court rec-
ognizes that at summary judgment or trial, Defendants
potentially could provide additional evidence that suf-
fices to meet their burden.

Though the Court has already found that Defendants
have failed to demonstrate an important interest based
on the current record, and therefore could end its anal-
ysis here, the Court finds it prudent to address whether
SB1 is substantially related to the state’s purported in-
terest.

vi. Substantial Relation Requirement

Even where a law reflects an important state inter-
est, the law survives intermediate scrutiny only if the
law in question is substantially related to that interest.
Tyler v. Hillsdale Cnty. Sheriff’s Dep’t, 837 F.3d 678,
693 (6th Cir. 2016). The Sixth Circuit has found that a
law is “substantially related” to an important state in-
terest where there is a “reasonable fit between the chal-
lenged regulation and the asserted objective.” See id.
(internal quotation marks omitted). Unlike strict scru-
tiny, which requires a law to be narrowly tailored, inter-
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mediate scrutiny imposes the less burdensome require-
ment that the scope of the law in question be in propor-
tion to the state’s interest. Seeid. The Courtis aware
that the term “related to” is subjective and amorphous.
See, e.g., Ford Motor Co. v. Montana Eighth Jud. Dist.
Ct., 141 S. Ct. 1017, 1033-34 (2021) (Alito, J., concurring).
Cf. Dubin v. United States, No. 22-10, 2023 WL 3872518,
at *6 (June 8, 2023) (noting likewise with respect to term
“in relation to”). The same can be said for “substan-
tially” and “in proportion.” The application of such
terms often is in the eye of the beholder. But here, it
has fallen to the undersigned to be the beholder, and
therefore, he must call it like he sees it.

At this stage in the litigation, the Court finds that De-
fendants have not demonstrated that SB1 is substan-
tially related to the state’s asserted interest. Defend-
ants’ argument is that the state has an important inter-
est in protecting minors from allegedly dangerous med-
ical procedures. Yet, the medical procedures banned
by SB1 because they are purportedly unsafe to treat
gender dysphoria in minors (which, as discussed above,
necessarily means treatment for transgender minors)
are not banned when provided to treat other conditions.
Indeed, SB1 explicitly permits the very medical proce-
dures that it bans for treatment of gender dysphoria, if
those procedures are being used to “treat a minor’s con-
genital defect, precocious puberty, disease [excluding
gender dysphoria], or physical injury.” Tenn. Code
Ann. § 68-33-103(b)(1)(A). The record reflects that the
same treatments received by minors for gender dyspho-
ria are received by minors also for different conditions.
(Adkins Decl. at 17-18) (explaining that cisgender girls
with delayed puberty are treated with estrogen, and cis-
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gender girls with polycystic ovarian syndrome (“PCOS”)
are treated with testosterone suppression).

True, all that is required under intermediate scrutiny
is a “reasonable fit” between the state’s interest and the
challenged law. However, in the Court’s view, the dif-
ference in treatment under SB1 between gender dys-
phoria and other conditions is not “reasonable”; it is in-
stead in all likelihood arbitrary. Consider the following
example involving a hypothetical minor who is diag-
nosed with precocious puberty at the age of eight years
old (meaning that the minor has started puberty at eight
years of age). The minor’s parents agree with a doctor
to place the minor on puberty blockers to delay puberty
until the proper age. Under SB1, this treatment would
be permissible. A few years pass by, and the minor re-
alizes that he is in fact a transgender boy, and he exhib-
its symptoms of gender dysphoria. Around this time is
when he would also stop receiving puberty blockers for
precocious puberty. The minor and his parents make
an appointment with a doctor who treats gender dyspho-
ria. The doctor decides that the proper treatment for
the minor’s gender dysphoria for his age is the use of
puberty blockers. Under SB1, although the minor was
lawfully on puberty blockers for several years to treat
precocious puberty and is slated to come off of them for
this treatment, SB1 would not allow him to continue to
take the exact same drugs for treatment of his gender
dysphoria.

The only evidence in the record that Defendants
identify to justify this disparate treatment (evidently in
an attempt to meet the substantial-relationship require-
ment) is that the Food and Drug Administration (“FDA”)
has approved the use of certain hormone therapies for
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precocious puberty but has not yet done the same for
gender dysphoria. (Doc. No. 112 at 16). However, as
explained by Dr. Turban, “[p]rescribing FDA approved
medications without specific FDA indications for the
condition being treated is common in medicine generally
and particularly in pediatrics. It is referred to as ‘off-
label’ prescribing.” (Turban Decl. at 5). Dr. Turban
went on to clarify that as “[t]he American Academy of
Pediatries has explained, it is important to note that the
term ‘offlabel’ does not imply an improper, illegal, con-
traindicated, or investigational use.” (/d.) (internal
quotation marks omitted). Therefore, the record re-
flects that off-label use of medications does not itself in-
dicate that there are greater risks associated with those
uses than when used for the purpose that is approved by
the FDA—or that the FDA has even considered any
such risks. Therefore, while understanding why De-
fendants would seek to score metaphorical points from
the fact that the FDA has yet to approve certain hor-
mone therapies for gender dysphoria, the Court declines
to draw from that fact a negative inference regarding
the risks of gender-affirming treatment.

In short, the Court agrees with Judge Hinkle’s ob-
servation in finding “[t]hat the FDA has not approved
these drugs for treatment of gender dysphoria says pre-
cisely nothing about whether the drugs are safe and ef-
fective when used for that purpose. Off-label use of
drugs is commonplace and widely accepted across the
medical profession. . .. ” Ladapo, 2023 WL 3833848,
at ¥*15.”*  As Judge Hinkle went onto explain, [t]he FDA

3 Judge Hinkle’s comments here relate to off-label prescribing as
a general matter. Perhaps a specific instance of off-label prescrib-
ing would be problematic based on the particular circumstances
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approval goes no further—it does not address one way
or the other the question of whether using these drugs
to treat gender dysphoria is as safe and effective as on-
label uses.” See id. Although FDA approval of the
mediations to treat gender dysphoria could have bene-
fited Plaintiffs’ argument that the medications are safe
when used for this purpose, the fact that the FDA has
not yet given this approval does not advance Defend-
ants’ argument that use of the medications for this pur-
pose is unsafe. Defendants do not even suggest that
pharmaceutical companies have applied for FDA ap-
proval or are planning to do so. The Court is therefore
not persuaded that the fact of the FDA’s silence on the
approval of the medical procedures banned under SB1
for treatment of gender dysphoria somehow indicates
that these treatments are unsafe when used for that pur-
pose.”

SB1 is not alone in suffering from the fatal defect of
falling short on the substantial-relation requirement.
The court in Brandt discussed essentially the same issue

involved—for example, hypothetically, if it resulted not from a wholly
independent medical judgment of the prescribing physician, but ra-
ther from undue influence from a pharmaceutical sales representa-
tive. But Defendants point to nothing indicating any circumstances
that indicate any such troubling circumstances associated with the
off-label nature of the prescribing of drugs for treatment of gender
dysphoria.

% Having been provided no scientific basis, or otherwise supported
policy reason, for this disparate treatment, the Court is left to draw
the conclusion that Defendants perceive gender dysphoria to be a
condition less worthy of treatment than conditions like PCOS. In-
deed, Defendants’ assertion that these procedures are so dangerous
that the state should be permitted to ban them entirely for treatment
of gender dysphoria rings hollow when the state has no such qualms
with minors receiving these procedures to treat other conditions.
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plaguing the defendants’ defense of a very similar law in
that case. In finding that the law in that case was not
substantially related to protecting minors from the risks
of gender transition procedures, the court observed that

If the State’s health concerns were genuine, the State
would prohibit these procedures for all patients un-
der 18 regardless of gender identity. The State’s
goal in passing Act 626 was not to ban a treatment.
It was to ban an outcome that the State deems unde-
sirable. In other words, Defendants’ rationale that
the Act protects children from experimental treat-
ment and the long-term, irreversible effects of the
treatment, is counterintuitive to the fact that it allows
the same treatment for cisgender minors as long as
the desired results conform with the stereotype of
their biological sex.

See Brandt, 551 F. Supp. 3d at 891. The Court breaks
ranks with Brandt insofar as Brandt afforded signifi-
cance to the state’s sincerity (or lack thereof) in its ex-
pression of concerns for the health of minors. The
Court declines to opine on the state’s sincerity of such
expression in this case, since what matters here is not
the state’s sincerity (a subjective matter) but rather the
degree of reasonableness of the fit between such con-
cerns and the ban imposed by SB1 (an objective matter).
On the (objective matter) at issue here, the Court finds
on the present record that SB1 is not proportionate to
the state’s interest of protecting children from allegedly
dangerous medical treatments. Instead, SB1 objec-
tively is severely underinclusive in terms of the minors
it protects from the alleged medical risks of the banned
procedures; it bans these procedures for a tiny fraction
of minors, while leaving them available for all other mi-
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nors (who would be subjected to the very risks that the
state asserts SB1 is intended to eradicate). For these
reasons, the Court finds that SB1 likely is not substan-
tially related to the state’s asserted interest. SBl1
therefore likely fails intermediate scrutiny, even assum-
ing arguendo (contrary to the Court’s finding above)
that the state interest was deemed likely to be an im-
portant interest.

In light of the evidence on the record, and the Court’s
discussion above, the Court finds that SB1 is unlikely to
survive intermediate serutiny. Specifically, the Court
finds that the record does not support a finding that De-
fendants are likely to succeed on their position that SB1
is substantially related to an important state interest.
It follows that Plaintiffs are substantially likely to suc-
ceed on their claim that SB1 violates the Equal Protec-
tion Clause to the extent that it prohibits medical proce-
dures other than surgery. The Court now turns to
whether Plaintiffs have fulfilled the remaining require-
ments necessary to issue a preliminary injunction.”

3. IRREPARABLE HARM

To be successful in a request for a preliminary injune-
tion, a plaintiff must demonstrate irreparable harm.
“A plaintiff’s harm from the denial of a preliminary in-
junction is irreparable if it is not fully compensable by
monetary damages.” Querstreet v. Lexington-Fayette
Urban Cnty. Gov'’t, 305 F.3d 56, 578 (6th Cir. 2002). To
constitute irreparable harm (meaning, as just indicated,

5% Although Plaintiffs contend that SB1 also would fail under ra-
tional basis review, the Court need not reach this issue in light of its
conclusion that intermediate scrutiny applies to Plaintiffs’ equal pro-
tection claim.



206a

irreparable harm in the absence of a preliminary injunc-
tion), the harm must be “actual and imminent harm ra-
ther than harm that is speculative or unsubstantiated.”
See Abney v. Amgen, Inc., 443 F.3d 540, 552 (6th Cir.
2006).

Plaintiffs in this case have demonstrated irreparable
harm. As the Sixth Circuit has acknowledged, “a plain-
tiff can demonstrate that a denial of an injunction will
cause irreparable harm if the claim is based upon a vio-
lation of the plaintiff’s constitutional rights.” See Over-
street, 305 F.3d at 578. The Court has found that Plain-
tiffs are substantially likely to succeed on their claims
that SB1 violates the Equal Protection Clause and the
Due Process Clause. Therefore, a denial of the re-
quested injunction (and enforcement of SB1) would
cause irreparable harm by infringing on Plaintiffs’ con-
stitutional rights.

Looking beyond this basis for demonstrating irrepa-
rable harm, the Court also agrees that Minor Plaintiffs
likely” will suffer actual and imminent injury in the
form of emotional and psychological harm as well as un-
wanted physical changes if they are deprived access to
treatment of their gender dysphoria under SB1.”* In-

5 Courts have not always been ideally clear (or consistent) about
the degree of certainty required for the plaintiff-movant’s manda-
tory showing of irreparable harm. However, the Supreme Court
has stated that the plaintiff movant “‘must establish [among other
things] . .. thathe is likely to suffer irreparable harm in the ab-
sence of preliminary [injunctive] relief.”” Ramirez v. Collier, 142
S. Ct. 1264, 1268 (2022) (quoting Winter v. Natural Resources De-
fense Council, Inc., 555 U.S. 7, 20 (2008)).

58 Because all Plaintiffs seek the same relief, the demonstration of
irreparable harm on the part of just the Minor Plaintiffs (rather than
all Plaintiffs) shows irreparable harm sufficient to support issuance
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deed, each Minor Plaintiff has submitted a declaration
that details the negative consequences they expect to
endure as a result of SB1 becoming effective.” (Doc.
Nos. 22, 24, 26). These expectations are not mere con-
jecture but instead are supported by the medical evi-
dence on the record. (Adkins Decl. at 5) (explaining
that leaving gender dysphoria untreated can result in
severe anxiety, depression, self-harm, and suicidal idea-

in its entirety of the preliminary injunction requested collectively by
all Plaintiffs. The Court also notes that irreparable harm in the
form of infringement of constitutional rights affects all Plaintiffs.

% Contrary to Defendants’ argument, the fact that Minor Plaintiffs
merely expect to suffer (rather than have suffered, or are guaran-
teed to suffer) these negative effects does not render their harms
speculative.  There is substantial evidence on the record from
Plaintiffs’ experts that denial of treatment for gender dysphoria re-
sults in significant harms to patients. And Minor Plaintiffs them-
selves have provided declarations explaining the fear they have of
the negative repercussions of enforcement of SB1. Although Minor
Plaintiffs do not themselves use terms like “anxiety” and “depres-
sion,” they very clearly outline the physical and psychological conse-
quences they expect to suffer as a result of SB1. Minor Plaintiffs
are laypersons, not doctors, and the Court will not fault them for
using laymen terms in their declarations rather than medical termi-
nology.

On the other hand, the Court questions the relevance, to the ir-
reparable-harm analysis, of what Minor Plaintiffs expect to endure,
where (as here) there is medical evidence on the record that supports
a finding of irreparable harm. After all, Minor Plaintiffs, though
understandably concerned about the impact of SB1, are not as well-
positioned as medical experts to comment on the risk of various
harms (including physical changes) they face as a result of no longer
being able to access their treatments for gender dysphoria. Of
course, Minor Plaintiffs’ testimony on the harms they face do not
hurt their case. But in the Court’s view, the testimony of the med-
ical experts have more impact on the irreparable-harm issue than
the expectations of Minor Plaintiffs.
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tion). Several courts have found similar imminent
harms to satisfy the irreparable harm requirement.
See Eknes-Tucker, 603 F. Supp. 3d at 1150 (finding suf-
fering of anxiety, depression, and suicidality as a result
of inability to access gender-affirming care constituted
irreparable harm); Brandt, 551 F. Supp. 3d at 892 (find-
ing that plaintiffs met the irreparable harm requirement
because denial of access to gender-affirming care will
cause physical and psychological harm); Ladapo, 2023
WL 3833848, at *16 (finding irreparable harm require-
ment met where denial of gender-affirming care will
cause “unwanted and irreversible onset and progression
of puberty in [the plaintiffs’] natalsex ... 7).

Defendants’ arguments that Plaintiffs have not met
the irreparable-harm requirement are unavailing. De-
fendants argue that Plaintiffs’ harms are not irrepara-
ble because although SB1 becomes effective on July 1,
2023, Plaintiffs can continue to receive treatment until
March 31, 2024 under the continuing-care exception,
codified at Tenn. Code Ann. § 68-33-103(b)(1)(B). (Doc.
No. 112 at 22). In doing so, Defendants ignore two key
points. First, the continuing care exception comes with
constraints. With respect to irreparable harm, the
most significant constraint is that a minor receiving care
under this exception cannot receive treatment that is
different from that which was received prior to July 1 if
the change in treatment is to treat gender dysphoria.
See Tenn. Code Ann. § 68-33-103(b)(4). So for example,
a minor who was receiving puberty blockers on July 1
could not proceed to receiving cross-sex hormones, even
if that change was the safe and proper treatment plan
for that minor. Without the ability to make appropri-
ate adjustments, whatever those changes may be, Plain-
tiffs’ treatment would be devoid of necessary flexibility
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and thus likely will be severely impacted even under the
continuing-care exception.

Second, and perhaps even more importantly, the rec-
ord demonstrates undisputedly that the continuing care
exception will cause doctors to titrate down their minor
patients’ medications. (Doc. No. 113-1 at 111 (page
from Declaration of Dr. Cassandra Brady); Doc. No. 140
(Rebuttal Declaration of Dr. Susan N. Lacy) at 1; Jane
Doe Decl. at 1). Titrating down (meaning decreasing
the dosages) the treatments for gender dysphoria will
lead to physical changes that are consistent with the pa-
tients’ sex at birth (i.e. inconsistent with their current
gender identity), which will have the follow-on effect of
worsening the patients’ dysphoria. (Adkins Rebuttal
Decl. at 14). And although SB1 does not explicitly refer
to any requirement to “wean off” or “titrate down” in
the lead up to March 31, 2024, the record reflects that
the natural consequence of the continuing care excep-
tion is that physicians will be winding down care for pa-
tients beginning on July 1, 2023. And, of course, this
was to be expected given that the exception explicitly
forbids changes in treatment that would further combat
gender dysphoria. Plaintiffs have therefore demon-
strated that they likely would suffer actual and immi-
nent harm beginning on July 1, 2023.

Defendants further contend that Vanderbilt Univer-
sity Medical Center (“VUMC”) has announced that it
will not provide care under the continuing care excep-
tion and will not resume any care, even if an injunction
is granted, given a fear of civil liability under the private-
cause-of-action provision (codified at Tenn. Code Ann.
§ 68-33-105) of SB1 (which Plaintiffs do not seek to en-
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join). (Doec. No. 112 at 23-24)." It is true that VUMC
has decided that it will cease all care that is banned un-
der SB1 after July 1, 2023. (Doc. No. 113-1 at 107 (page
from Declaration of Dr. C. Wright Pinson)). However,
Defendants’ contention that VUMC will not change its
decision regarding cessation of care even in the event of
a preliminary injunction stands in direct contradiction
to the record. Dr. Pinson, the Deputy Chief Executive
Officer and Chief Health System Officer at VUMC, has
testified that “[s]hould enforcement of [SB1’s] provi-
sions prohibiting Hormone Therapy be deferred, de-
layed, or enjoined, VUMC would continue to provide
Hormone Therapy consistent with the prevailing stand-
ards of care for persons with gender dysphoria to those
minor patients of VUMC. ... ” (Doec. No. 113-1 at
108) (emphasis added).

Dr. Pinson’s declaration clearly indicates two related
things. First, contrary to Defendants’ argument that
VUMC will not continue treatment following an injunec-
tion, Pinson plainly states that VUMC would continue
treatment if there is a deferral or delay in the enforce-
ment of SB1. A preliminary injunction would serve
both to defer and to delay enforcement of SB1. Second,
Pinson’s declaration plainly states that VUMC will con-
tinue care as long as the provisions of SB1 prohibiting
hormone therapies are enjoined. Contrary to Defend-
ants’ position, Pinson does not indicate that VUMC will
abstain from providing care, due to fear of civil liability,
even if a preliminary injunction has been entered and is
in effect. A preliminary injunction therefore will (pre-
liminarily) address Plaintiffs’ harms because Plaintiffs

6 The record reflects that Minor Plaintiffs all receive treatment
for their gender dysphoria at VUMC. (Doc. Nos. 22, 25, 26).
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will then be able to resume care at VUMC. For this
reason, and those stated above, the Court finds that
Plaintiffs have met the irreparable harm requirement.®

4. BALANCE OF EQUITIES & PUBLIC INTEREST

“The third and fourth [requirements] of the prelimi-
nary injunction analysis—harm to others and the public
interest—merge when the Government is the opposing
party.”® Does #1-9 v. Lee, 574 F. Supp. 3d 558, 563
(M.D. Tenn. 2021). On the one hand, the Court recog-
nizes that a state suffers harm when a statute that was
passed using democratic processes is enjoined. See
Doe #11 v. Lee, 609 F. Supp. 3d 578, 617 (M.D. Tenn.

1 The Court notes that it does not base its finding of irreparable
harm in any way on the specific implication that some parents of
transgender children will, absent relief, be forced “to flee the State.”
(Doc. No.1at 16). Thisimplication strikes the Court as hyperbolic,
to the extent that it conjures up images of Plaintiffs having to make
a run for the state border prior to July 1 to avoid persecution. But
the notion that Plaintiffs, absent an injunction, would have to go out-
side Tennessee to obtain treatment is not hyperbolic and supports
the finding of irreparable injury.

2 The Court notes that there are different formulations even with-
in the Sixth Circuit of the third requirement of a preliminary injunec-
tion. Asillustrated, sometimes this requirement is referred to bal-
ancing equities, and sometimes it is referred to as the harm that a
defendant will face if the requested injunction is issued. Whichever
formulation is chosen, the job of the Court is essentially the same—
to determine whether an injunction is equitable in light of harms that
it may cause.

The Court also notes that the quoted text to which this footnote
is appended uses the term “Government,” which is typically used in
federal judicial opinions to refer to the federal government. But
the quoted text would be equally valid were “the Government” re-
placed by “a state official with relevant statutory enforcement au-
thority.”
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2022). This principle, however, plainly does not extend
to statutes that are substantially likely to be unconstitu-
tional. As the Sixth Circuit has explained, “no cogniza-
ble harm results from stopping unconstitutional con-
duct, so it is always in the public interest to prevent vio-
lation of a party’s constitutional rights.” Vitolo v. Guz-
man, 999 F.3d 353, 360 (6th Cir. 2021). Given that the
Court here has found it substantially likely that SB1 is
unconstitutional, the Court is satisfied that the merged-
third-and-fourth requirements for a preliminary injunc-
tion have been met.

5. SCOPE OF THE REMEDY

Having determined that all requirements for a pre-
liminary injunction are met, the Court must determine
the scope of the injunction warranted. As discussed at
the outset of the opinion, any injunction will not affect
the private right of action under SB1 or SB1’s ban on
surgeries.

“A preliminary injunction must be no more burden-
some than necessary to provide a plaintiff complete re-
lief, and a district court abuses its discretion in ordering
an overly broad injunction.” Sony/ATV Publishing,
LLC v. Marcos, 651 Fed. App’x 482, 487 (6th Cir. 2016).
Even considering this demanding standing, the Court
agrees that a state-wide injunction of SB1 is necessary
to redress Plaintiffs’ injuries. As Plaintiffs point out, it
is far-fetched that healthcare providers in Tennessee
would continue care specifically for Minor Plaintiffs
when they cannot do so for any other individual to whom
SB1 applies. (Doc. No. 146 at 18). Indeed, it seems
highly unlikely that VUMC for example would continue
treating Minor Plaintiffs in particular for gender dys-
phoria, while keeping the rest of the practice shuttered
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as to any other minors seeking treatment for gender
dysphoria.

Moreover, Plaintiffs have met their burden of demon-
strating that SB1 is most likely unconstitutional on its
face—indeed, the Court has not had to defer to the indi-
vidual facts of Plaintiffs in drawing its conclusions that
SB1 likely fails intermediate serutiny—and a state-wide
injunction is typically an appropriate remedy in such cir-
cumstances. See, e.g., Eknes-Tucker, 603 F. Supp. 3d
at 1151 (granting state-wide preliminary injunction of
Alabama’s ban on gender-affirming care for minors due
to the substantial likelihood that it is unconstitutional);
Brandt by and through Brandt, 47 F.4th at 672 (finding
that district court did not abuse discretion in granting
state-wide injunction of Arkansas’ ban on gender-
affirming care for minors based on its conclusion that it
likely failed intermediate scrutiny); Hecox v. Little, 479
F. Supp. 3d 930 at 988-989 (D. Idaho 2020) (granting
state-wide injunction of Idaho law excluding trans-
gender women from participating in women’s sports
teams because the law was likely unconstitutional); K.C.,
2023 WL 4054086, at *14 (granting state-wide injunction
based on finding that Indiana law banning procedures
for gender transitioning were likely unconstitutional);
Friends of George’s, Inc. v. Tenn., No. 2-23-c¢v-02176,
2023 WL 2755238 (W.D. Tenn. Mar. 31, 2023) (granting
state-wide temporary restraining order of enforcement
of Tennessee law that likely violated the First Amend-
ment).

Defendants argue that Plaintiffs have not met the
standard for showing that SB1 is unconstitutional on its
face. (Doc. No.112at29). As Defendants point out, in
United States v. Salerno, 481 U.S. 739 (1987), the Court
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explained that a plaintiff has made a successful facial
challenge when the plaintiff has established that “no set
of circumstances exists under which” the law would be
valid. Id. at 746. Seemingly contrary to this guidance,
however, the Supreme Court has also instructed that
“[iln determining whether a law is facially invalid, [a
court] must be careful not to go beyond the statute’s fa-
cial requirements and speculate about ‘hypothetical’ or
‘imaginary’ case.” See Wash. State Grange v. Wash.
State Republican Party, 552 U.S. 442 (2008). Yet, this
is exactly what Defendants ask the Court to do here.
Defendants provide hypotheticals in which they believe
SB1 could be constitutionally applied. Though the
Court concedes that the standard from Salerno would
invite such an argument, more recent precedent clearly
counsels against considering these hypotheticals. More
importantly, the Supreme Court has explained in its ju-
risprudence since Salerno, that “[t]he proper focus of
the constitutional inquiry is the group for whom the law
is a restriction, not the group for whom the law is irrel-
evant. ... 7 See City of Los Angeles, Calif v. Patel,
576 U.S. 409, 418 (2015). Defendants’ examples raise
the issue of hypothetical individuals to whom SB1 would
be inapplicable because these individuals could not ac-
cess the procedures banned under SB1 for reasons en-
tirely separate from the restrictions imposed by the law.
SB1 would therefore have no application to these indi-
viduals. Given that the Supreme Court has stated that
a court should not consider hypotheticals in its applica-
tion of Salerno and that the proper focus for a facial
challenge is the group of individuals affected by the
given law, the Court does not agree with Defendants
that their hypotheticals demonstrate that SB1 is consti-
tutional in some circumstances.
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Despite the Court’s rejection of Defendants’ hypo-
theticals as irrelevant, it is still incumbent on Plaintiffs
to show why they have succeeded under Salerno’s stand-
ard. In other words, Defendants do not bear the bur-
den under Salerno. But the Court finds that Plaintiffs
have carried that burden here. The Court has con-
cluded that SB1 is most likely unconstitutional. In ar-
riving at this conclusion, the Court relied on the words
of the law itself and did not have to turn to the individual
circumstances of Plaintiffs. The Court has therefore
found that SB1 is unconstitutional on its face, which nec-
essarily means that it is unconstitutional in all of its ap-
plications.

The Court’s finding is supported by the discussion
provided by the Tenth Circuit in Doe v. City of Albu-
querque, 667 F.3d 1111 (10th Cir. 2012). In Doe, the
Tenth Circuit found that Salerno does not provide an
additional test for determining whether a statute is un-
constitutional on its face. Id. at 1127. Instead, “where
a statute fails the relevant constitutional test [], it can
no longer be constitutionally applied to anyone—and
thus there is no set of circumstances in which the statute
would be valid. The relevant constitutional test, how-
ever, remains the proper inquiry.” See id. Although
the Sixth Circuit has not yet endorsed this approach to
Salerno, the Court finds that it is the only logical appli-
cation of the “no set of circumstances” standard when a
court has found that a law fails the relevant constitu-
tional test without reliance on the circumstances of indi-
vidual plaintiffs. As noted, here, the Court has found
that SB1 on its face likely fails intermediate scrutiny,
meaning that the Court relied on the text of SB1 to ar-
rive at its conclusion rather than relying on the facts
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pertaining to Plaintiffs. It necessarily follows that SB1
is likely unconstitutional in all of its applications.

Defendants’ reliance on Salerno, and in particular its
“no set of circumstances” language, is understandable.
After all, Defendants are invoking the actual words used
by the Supreme Court. But Defendants’ argument re-
garding Salerno raises the question of whether the “no
set of circumstances” language of Salerno has been ren-
dered a dead-letter by more recent Supreme Court ju-
risprudence. The Supreme Court itself has criticized
the case and has offered a significantly more lenient test
for facial challenges. See U.S. v. Stevens, 559 U.S. 460,
473 (2010) (explaining that a plaintiff can succeed on a
facial challenge where he demonstrates that the statute
lacks any “plainly legitimate sweep ... 7). Fur-
thermore, as the Tenth Circuit has pointed out, “the [Su-
preme] Court has repeatedly considered facial chal-
lenges simply by applying the relevant constitutional
test to the challenged statute without attempting to con-
jure up whether or not there is a hypothetical situation
in which application of the statute might be validl,
though the latter practice would seem otherwise crucial
to any Salerno analysis].” See Doe, 667 F.3d at 1124.
Even assuming that Salerno remains the relevant prec-
edent, however, the Court finds that for the reasons dis-
cussed above, Plaintiffs have shown that there is likely
no set of circumstances in which SB1 could be constitu-
tionally applied because SB1 likely fails intermediate
scrutiny based on the text of the statute and without re-
gard to the individual circumstances of Plaintiffs. The
Court therefore finds that a state-wide injunction of SB1
during the pendency of this litigation—subject to the ex-
ceptions delineated above—is warranted.



217a
6. SECURITY

Plaintiffs request that the Court waive any bond re-
quirement in this case on the grounds that Defendants
are unlikely to sustain any costs or damages as a result
of the preliminary injunction. (Doe. No. 21). Defend-
ants do not appear to oppose this request, which in the
Court’s experience is routinely made and granted when
a state statute is preliminarily enjoined. The Court
therefore finds that a security bond under Federal Rule
of Civil Procedure 65 is unnecessary in this case.

CONCLUSION

The Court realizes that today’s decision will likely
stoke the already controversial fire regarding the rights
of transgender individuals in American society on the
one hand, and the countervailing power of states to con-
trol certain activities within their borders and to use
that power to protect minors.

The Court, however, does not stand alone in its deci-
sion. As repeatedly emphasized above, several federal
courts across the country have been confronted with
laws that mirror SB1 in material respects. To the Court’s
knowledge, every court to consider preliminarily enjoin-
ing a ban on gender-affirming care for minors has found
that such a ban is likely unconstitutional. And at least
one federal court has found such a ban to be unconstitu-
tional at final judgment. Though the Court would not
hesitate to be an outlier if it found such an outcome to
be required, the Court finds it noteworthy that its reso-
lution of the present Motion brings it into the ranks of
courts that have (unanimously) come to the same con-
clusion when considering very similar laws.
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The Court also acknowledges that it must tread care-
fully when enjoining from enforcement a law that was
enacted through a democratic process. The Court does
not take providing such relief lightly. The legislative
process, however, is not without constraints. If Ten-
nessee wishes to regulate access to certain medical pro-
cedures, it must do so in a manner that does not infringe
on the rights conferred by the United States Constitu-
tion, which is of course supreme to all other laws of the
land. With regard to SB1, Tennessee has likely failed
to do just this.

Even though the Court’s findings are preliminary,
the Court is aware that many will be disappointed by the
ruling on Plaintiffs’ Motion, and still, many others will
be pleased. It borders on the obvious, however, to say
that Defendants retain the right to seek to change the
Court’s mind about the constitutionality of SB1 and to
receive a final judgment that is favorable to them. The
Court’s job is to evaluate the parties’ arguments and ev-
idence in light of precedent, relevant case law, and the
then-existing record and make a proper determination
on the matter immediately at hand. The Court is con-
fident that it has done so in the resolution of the present
Motion.

In light of the Court’s findings provided herein, the
Motion at Doc. No. 21 will be granted in part and denied
in part. A corresponding order will be entered sepa-
rately.

ELI RICHARDSON
ELI RICHARDSON
UNITED STATES DISTRICT JUDGE
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APPENDIX E

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

No. 3:23-cv-00376

L.W.ET AL., BY AND THROUGH HER PARENTS AND NEXT
FRIENDS, SAMANTHA WILLIAMS AND BRIAN WILLIAMS,
PLAINTIFFS

.
JONATHAN SKRMETTI ET AL., DEFENDANTS

[Filed: June 28, 2023]

ORDER ON MOTION
FOR PRELIMINARY INJUNCTION

Judge RICHARDSON

Pending before the Court is Plaintiffs’ Motion for a
Preliminary Injunction (Doc. No. 21, “Motion”). As set
forth herein, and for the reasons set forth in the accom-
panying Memorandum Opinion, the Motion is GRANTED
IN PART AND DENIED IN PART.

Via the Motion, Plaintiffs ask this Court to issue a
preliminary injunction enjoining the State of Tennessee
from enforcing most of the provisions of Senate Bill
1 (hereinafter “SB1” or “the law”), codified at Tenn.
Code Ann. 68-33-101 et seq. Plaintiffs do not seek a
preliminary injunction as to the private right of action
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contained in SB1 and codified at Tenn. Code Ann.
§ 68-33-105. This order therefore does not affect the
enforcement of the private right of action.

Furthermore, SB1 defines “medical procedure” as in-
cluding “surgically removing, modifying, altering, or en-
tering into tissues, cavities, or organs of a human be-
ing[.]” Tenn. Code Ann. § 68-33-102(5)(A). For the
reasons set forth in the Court’s accompanying Memo-
randum Opinion, Plaintiffs do not have standing to seek
a preliminary injunction against SB1 to the extent that
it prevents minors from receiving the surgeries that, by
virtue of Tenn. Code Ann. § 68-33-102(5)(A), constitute
“medical procedure[s]” that are banned under certain
circumstances by Tenn. Code Ann. § 68-33-103(a). This
order therefore does not affect the enforcement of SB1
as to any such surgeries.

On the other hand, based on the Motion, pleadings,
testimony, exhibits, affidavits, briefs, representations of
counsel and the entire record, the Court finds:

(1) Plaintiffs have demonstrated a strong or sub-
stantial likelihood of success on the merits of
both their Fourteenth Amendment Due Process
claim and their Fourteenth Amendment Equal
Protection claim;

(2) Plaintiffs have demonstrated that they likely
would suffer immediate and irreparable injury,
harm, loss, or damage if injunctive relief is not
granted pending trial;

(3) the balance of relative harms among the parties
weighs in favor of Plaintiffs and against Defend-
ants; and
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(4) the public interest will not be harmed by injunc-
tive relief pending trial.

It is, therefore, ORDERED that, pursuant to Federal
Rule of Civil Procedure 65, Defendants and their offic-
ers, agents, employees, servants, attorneys, and all per-
sons in active concert or participation with them are
hereby enjoined and restrained from enforcing all pro-
visions of SB1 subject to the exceptions set forth by the
Court above. Because this case involves “constitutional
issues affecting the public[,]” the Court finds it unnec-
essary to require Plaintiffs to post security as a condi-
tion of obtaining injunctive relief. See Stand Up Am.
Now v. City of Dearborn, No. 12-11471, 2012 WL 1145075,
at *1 (E.D. Mich. Apr. 5, 2012). Therefore, Plaintiffs
are excused from doing so.

This preliminary injunction is effective upon its issu-
ance.

This case is referred to the assigned Magistrate
Judge for further customized case management.

IT IS SO ORDERED.
ELI RICHARDSON

ELI RICHARDSON
UNITED STATES DISTRICT JUDGE
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APPENDIX F

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

No. 3:23-cv-00376

L.W.ET AL., BY AND THROUGH HER PARENTS AND NEXT
FRIENDS, SAMANTHA WILLIAMS AND BRIAN WILLIAMS,
ET AL, PLAINTIFFS

.

JONATHAN SKRMETTI, IN HIS OFFICIAL CAPACITY AS
THE TENNESSEE ATTORNEY GENERAL AND
REPORTER, ET AL., DEFENDANTS

DECLARATION OF L.W.

I, L.W,, pursuant to 28 U.S.C §1746, declare as fol-
lows:

1. I am a Plaintiff in this action. I offer this Decla-
ration in support of Plaintiffs’ Motion for a Preliminary
Injunction. I have personal knowledge of the facts set
forth in this Declaration and could and would testify
competently to those facts if called as a witness.

2. 1 am a 15-year-old girl. I have a younger bro-
ther who is 12 years old. I live with him and my mom
and my dad in Tennessee, where we have lived for my
whole life.
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3. Tamin 9th grade. When I'm not at school, I like
to play video games, listen to musice, and build with
Legos.

4. 1 am transgender. Growing up, it was hard for
me to feel comfortable in my body. The first time I
questioned my gender was in 2018, when I was ten-
years-old and in the fourth grade. The feeling I had
was like drowning. Similar to feeling trapped in water,
I felt like I was trapped in the wrong body and that I
could not do anything about it. I did not like changing
clothes in front of anyone and I would do my best to hide
my body from my family and friends by wearing baggy
clothing. My guy friends at school were talking about
wanting to grow mustaches and beards. I remember
thinking that was something I did not want to happen to
me. Iknew that I was different from those friends, but
I did not know what to do with that feeling.

5. In 2019, when my cousin told my family that she
is transgender, I finally understood what “transgender”
meant. My cousin and I are very close, and when she
started talking to me about the feelings she was having
and her coming out process, I began to realize that she
was describing the feelings I had been having too. In
2020, at the start of seventh grade, I told a close friend
in my neighborhood that I know that I am transgender
and that I was afraid to tell my family, and they helped
me prepare for the conversation with my parents.

6. Before I understood what I was feeling and the
name for it, I felt a lot of stress. I would get sick often
because I did not feel comfortable using the boy’s bath-
room at school. During this time, it was hard for me to
focus, I was having trouble connecting with my friends,
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and I felt constant anxiety. I felt like I was hiding
something from my family and like I couldn’t be myself.

7. Before talking to my family, I did a lot of research
on my own about what it meant to be transgender. 1
would use Google and YouTube to search for infor-
mation on doctors who support transgender kids like me
and what they could do to help.

8. It took me a while to build up the courage to talk
to my mom and dad. It was hard and I was nervous
because I had no idea how my parents would react, and
I was especially nervous about my dad’s reaction. The
uncertainty of their reaction was the most difficult part.
Although they had a positive reaction to my cousin com-
ing out, I was not sure that it would be the same for me.
I eventually decided to talk to my mom about my feel-
ings because I hoped that she could help me understand
why I felt uncomfortable not being seen as myself and
how I could start feeling better.

9. The first time I was able to talk with her about
my feelings was in November of 2020, right after
Thanksgiving. I was 12 years old at the time and in
seventh grade. We went upstairs after dinner and had
a long conversation about things I was struggling with,
but mostly I told her that I did not want to be a guy
anymore. My mom cried at first, and that was hard for
me. She then asked me a lot of questions about what I
meant, and I told her that I think I am transgender. I
was relieved that she reacted in a supportive way.

10. We kept talking about it throughout that week,
and each time we talked, she would just listen and tell
me that she and Dad loved me, and that would never
change. One week after our first conversation, my
mom and I decided to tell my dad, and we told my
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brother soon after that. I finally felt like I could talk
about who I am with my whole family.

11. At first, I thought that I might be non-binary, and
I asked my parents to use “they” and “them” pronouns
for me. But after exploring my gender more, in the win-
ter of 2021, I decided that I wanted my family to call me
“L.,” and to use “she” and “her” when they were talking
about me at home. I alsowanted to start wearing girls’
clothes more often so that I could feel better about how
I looked, and I grew my hair long.

12. A few months after I came out to my parents, I
told them that I wanted to see a doctor so that they could
tell me more about being transgender and any medical
treatment that might help me.

13. I began seeing my therapist once a month begin-
ning in December of 2020. She assured me that there
are other kids who go through the same things that I
was going through and there was nothing wrong with
me. Ilearned that there is treatment available for kids
like me to stop going through male puberty and live my
life consistently as a girl.

14. In June of 2021, at the recommendation of my pe-
diatrician, my parents took me to Vanderbilt Children’s
Hospital. During our first appointment, I met with Dr.
Brady and her team of doctors who work with kids like
me who are transgender. Dr. Brady was very nice and
explained everything to me in a way that made sense.
She ran tests and said that when the time was right,
there was a medication that I could take so that I didn’t
go through changes associated with male puberty, like
my voice getting deeper and growing facial hair. I did
not want those things to happen to me because I am a
girl, and I knew that they would make my gender dys-
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phoria way worse. I was terrified about going through
male puberty and I was happy to learn that I could begin
treatment at the right time.

15. The next time we went back to see Dr. Brady in
August of 2021, she determined that it was the right
time for me to take the medication because as a thirteen-
year-old, my body was starting to produce hormones
that would physically change my body. Dr. Brady, my
parents, and I all talked about it together again, and af-
ter she answered all of our questions, we decided that I
would start taking puberty-delaying medications. I
was relieved that I was able to start this medication be-
cause I knew I wouldn’t have to go through a puberty
that would seriously impact my mental health. I was
horrified by the thought of my body changing in ways
like teenage boys’ do, and I knew I did not want those
changes to happen.

16. This medication has made a big difference in how
I feel about myself. I don’t feel as scared or worried
about my body changing in ways that would harm me
because I know the medication is helping to stop those
changes right now. Dr. Brady made me aware of sev-
eral potential side effects but I felt strongly that the
benefits would far outweigh them.

17. When 1 told my parents that I wanted to start
sharing who I am with my teachers, they said I could,
and in September of 2021 at the beginning of eighth
grade, I told my teachers to use a shortened, gender-
neutral version of my birth name. My school was super
supportive. In January of 2022, in the middle of eighth
grade, I shared with all my friends and my teachers that
my name is L., I am a gir], and that they should use “she”
and “her” pronouns when they talk about me.
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18. In September of 2022, after 13 months of being
on puberty-delaying medication, Dr. Brady told me and
my parents that I was eligible to start estrogen hormone
therapy so that my body will go through the changes
that other girls’ bodies go through during puberty.
She talked to me and my family again about all of the
risks associated with taking estrogen, and after we
asked all our questions and told her that we understood
all of the risks, she prescribed me the medication.

19. Before starting medication, I experienced gender
dysphoria on two levels. One was a near-constant feel-
ing that just happened in the background, and that feel-
ing has gone away nearly completely now after taking
medication. The other level is a more sporadic experi-
ence regarding aspects of my body that still don’t align
with my gender identity. For example, when I would
go to the dentist and see a few hairs above my lip, I
would be terrified. I rarely experience that anymore,
and when I do, it is just not as bad. I feel much more
confident and comfortable now that I have medication
that helps me live as the girl that I am.

20. If my gender identity were fully affirmed by con-
tinuing my care, I could go into a public bathroom with-
out having to think about it, I could enjoy shopping and
not feel like everyone is staring at me, and I could feel
comfortable and at home in my own body. I am terri-
fied of being misgendered and I am afraid that is what
will happen if I lose access to my medication.

21. A law like the one my state passed is going to
cause harm to me, my family, and other families like us
in Tennessee. I have been incredibly stressed. With-
out this medication, my body will go through changes
that I do not want and that do not feel good or right for
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a girl like me. This law would mean that I could not
stop those changes, and I am terrified because I know
some of them would be permanent. If my care was
taken away, I know that I would not be able to think
about anything else in my life except when I could get
my medication again. It is painful to even think about
having to go back to the place I was in before I was able
to come out and access the care that my doctors have
prescribed for me.

21. My parents have talked with me a little bit about
what we might have to do if this law goes into effect.
We might have to leave Tennessee, which is really unfair
—Tennessee is the place I love and have lived my entire
life, and my family and friends are all here. I don’t
know what my parents would do about their jobs, or
even where we would go. It scares me to think about
losing the medication that I need and I hate that contin-
uing it could mean leaving my home. It scares me even
more that laws like these will further alienate trans-
gender people like me from the rest of society and dehu-
manize us in the eyes of other people.

I declare under the penalty of perjury that the fore-
going is true and correct.

Dated: Apr. 18, 2023 /s/ L.W.
L.W.
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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

No. 3:23-cv-00376

L.W.,BY AND THROUGH HER PARENTS AND NEXT
FRIENDS, SAMANTHA WILLIAMS AND BRIAN WILLIAMS,
ET AL., PLAINTIFFS

.

JONATHAN SKRMETTI, IN HIS OFFICIAL CAPACITY AS
THE TENNESSEE ATTORNEY GENERAL AND
REPORTER, ET AL., DEFENDANTS

DECLARATION OF JOHN DOE

I, John Doe, pursuant to 28 U.S.C. § 1746, declare as
follows:

1. I make this declaration of my own personal
knowledge, and, if called as a witness, I could and would
testify competently to the matters stated herein.

2. I am a 12-year-old boy. I live with my parents
in Tennessee, where I have lived my whole life.

3. I amin sixth grade. I like to play virtual reality
games with my friends, including a game called Gorilla
Tag. I recently tried out for and play on a private-
league baseball team. I also like martial arts and I am
working towards my black belt. I enjoy playing music
too, and I play acoustic and electric guitar.



230a

4. Both my sister and my cousin went into the Air
Force, and that is what I would like to do too once I fin-
ish high school. After that, I would like to develop a
career in the virtual reality and gaming world.

5. 1 am a transgender boy. I remember from a
very early age getting really upset when people treated
me like a girl. When I was 2 or 3 years old, I would cry
if my parents tried to make me wear dresses. I didn’t
like pink or purple, instead I liked the color blue. I
didn’t want anything to do with dolls or dress-up or fair-
ies, like the girls my age wanted to do. I wanted to play
cops and robbers with the boys, and watch my dad play
videogames. I remember taking dance classes as a
young child, and I was frustrated that I couldn’t dance
the boy parts, or wear the boys’ costume in the recitals.
I told my mom repeatedly that I wanted to be a boy.

6. I chose a male name for myself early on, and
started telling some friends and classmates that I was a
boy. When my parents started using the name I chose
and treating me as a boy in second grade, it felt amazing
and I knew I wanted it to stay that way forever. When
I came back to school as myself (a boy), after the Thanks-
giving break, all my teachers were supportive, and my
friends were great about my social transition too. Not
everyone at school knows I am transgender. A lot of
students have moved into the district since I came out in
the second grade. It’s important to me to keep control
over information about being transgender to help make
sure that I stay safe.

7. Approximately one year after my social transi-
tion, when I was nine years old, my mom bought me a
book about puberty, and what to expect for a female pu-
berty. I was so upset at the thought of those changes
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happening to my body. When I learned from my mom
that medication could prevent that from happening, I
knew I wanted to explore receiving that medication. I
had seen some of my female friends begin puberty and I
definitely knew I didn’t want those changes to happen to
my body.

8. 1 went to doctor’s appointments with Dr. Brady
at Vanderbilt University for what felt like a long period
of time before they said I could start the medication. 1
remember my biggest worry was just that the medica-
tion wouldn’t work. I was so relieved when I finally
started the medication.

9. Before I was prescribed the puberty-delaying
medication, Dr. Brady reviewed the risks and benefits,
and potential side effects of it, with my parents and me.
I remember, for example, being told that the shots could
cause pain, that the medication may slow my height
growth for a period of time, and that there was a small
chance of blood clots or a stroke, although those risks
are unlikely for someone like me who does not have
other health conditions or take other medication. Dr.
Brady, my parents, and I all agreed that the potential
benefits of the medication outweighed the risks. Apart
from some occasional moodiness for a short period of
time after the shot, I have not experienced any noticea-
ble side effects.

10. As soon as the doctor thinks I am ready, I would
also like to start taking testosterone so that I can con-
tinue developing as a boy. I know that the ban on this
healthcare will block me from doing that in my home
state, however, which is deeply upsetting.

11. Being able to take puberty-delaying medication
and live as the boy that I am is very important to me.
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If T didn’t have access to this medication I would have
an incredibly difficult time wanting to be around other
people and go to school, which would have a terrible ef-
fect on my grades. It’s hard to imagine how I could
even concentrate on anything else. I remember being
obsessed with facial hair even as young as five years old,
and once I'm a little older I can’t wait until I have facial
hair.

12. T cannot imagine losing control of my life like this
for the next six years, until I turn

18. If I underwent the wrong puberty, I know some
of those changes could be permanent. I also feel stress
at the idea that we might need to travel to get this care
because that would make things harder for my family.
We have talked about the possibility of moving out of
state, but I really don’t want to do that because all my
friends are in Tennessee and this has always been my
home.

13. This might seem like a small issue to others but
it affects my whole world. I feel like I've gone through
a lot to finally get to the happy, healthy place where I
am and I desperately hope that doesn’t all get taken
away from me.

ok sk

I declare under the penalty of perjury that the fore-
going is true and correct.

Dated: Apr. [17], 2023 /s/  JOHN DOE
JOHN DOE



233a
APPENDIX H

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

No. 3:23-cv-00376

L.W.,BY AND THROUGH HER PARENTS AND NEXT
FRIENDS, SAMANTHA WILLIAMS AND BRIAN WILLIAMS,
ET AL., PLAINTIFFS

.

JONATHAN SKRMETTI, IN HIS OFFICIAL CAPACITY AS
THE TENNESSEE ATTORNEY GENERAL AND
REPORTER, ET AL., DEFENDANTS

DECLARATION OF RYAN ROE
IN SUPPORT OF PLAINTIFFS’ MOTION
FOR A PRELMINARY INJUNCTION

I, RYAN ROE, pursuant to 28 U.S.C § 1746, declare as
follows:

1. I have personal knowledge of the facts set forth
in this Declaration and could and would testify compe-
tently to those facts if called as a witness.

2. Tlive in Tennessee with my mom and dad.

3. I am fifteen years old and a freshman in high
school.

4. I am transgender. I was designated female on
my birth certificate but my gender identity is male. I
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am a boy. Gender-affirming health care saved my life
and the idea of losing it terrifies me.

5. Being transgender is a core part of who I am but
it is not the only part of who I am. I love coffee and
exploring different cafes. I have an amazing commu-
nity of friends in Tennessee and enjoy hanging out with
my friends when I am not studying. My favorite sub-
jects in school are math and science. I am interested
in politics and hope to someday be a lawyer.

6. From a young age, I understood that something
was different about me but I couldn’t quite figure out
how to articulate what I felt inside. I remember once
around first grade, we were doing a mini- “marathon”
around our school and I was racing with all the boys.
One of the boys told me that I wouldn’t win because I
was a girl. Ithoughtinresponse: “What do you mean
[ am a girl?” 1 was upset they didn’t think I could win,
but I was more upset about being called a girl. It didn’t
feel right.

7. During those early years of elementary school, I
wanted to be able to use the boys’ restroom. The re-
stroom was gross, but it felt right for me because it was
for boys.

8. Around that time, I told my best friend that I
thought I was a boy. It was nice to confide in someone
but I didn’t feel like I could tell anyone else.

9. Each year I would get more and more anxious
about puberty coming. Before puberty, it felt like
there wasn’t that much of a difference between boys and
girls and I could manage existing in the middle. But
with puberty coming, I was afraid of my body changing
in feminine ways and of having a period. It caused me
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a lot of stress to think about. I didn’t know what being
transgender was but I remember looking up whether
women could grow beards. I was hoping at least I
could become a woman with a beard.

10. By the time I was in fifth grade, I had started pu-
berty and my body was changing in ways that caused me
a lot of stress. I tried to manage my distress through
what I wore and how I presented myself. I wore baggy
clothes and boxers. I shopped in the boys’ section at
stores and cut my hair. I remember after I cut my
hair, a server said, “Thank you, Sir,” to me at a café after
I left a tip. It made me feel really happy and it felt
right.

11. Expressing my gender through changes in my
hair and clothes did affect how I was perceived by other
people, and that helped a little. But my body still
caused me a lot of anxiety and I always worried that my
voice would out me as transgender to other people or
cause them to mis-gender me. I considered going mute
to protect myself from the pain and anxiety that my
voice caused.

12. In fifth grade I also got my period. When I got
my first period, I had a panic attack. It was awful and
everything felt wrong about living in my body.

13. It was right around this time that I told my par-
ents that I am transgender. 1 first told my mom and
then my dad. My mom was concerned about discrimi-
nation I would face in the world and was just uncertain
about what being transgender would mean for me.

14. My mom connected me with a therapist at my pe-
diatrician’s office so that I would have mental health
support for everything that I was going through.
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15. I felt like no matter what I tried my anxiety and
depression were getting worse. I reached the point
where I would throw-up before school every morning
because I was so anxious.

16. When I was in sixth grade, I started to come out
to a few other close people in my life. While I wasn’t
open yet to everyone about being transgender, kids at
school started to find out and they would bully me. In
seventh grade, I had an amazing science teacher who
made me feel safe to come out to more people. 1 de-
cided that year to fully come out to the whole school. 1
thought maybe if I was out to more of the staff they
could help me manage the bullying. Unfortunately,
that didn’t really happen and the bullying continued.

17. In middle school I legally changed my name so
that all of the teachers would call me by a name that
matched who I am.

18. Although I was presenting as a boy in and out of
school, I was still uncomfortable with my body and my
voice. My voice in particular caused me serious dis-
tress, and I stopped talking in public a lot of the time.
I was a good student, but I never wanted to participate
in class because hearing my voice caused me a lot of anx-
iety. It felt like nothing was helping. I had been in
therapy since I was in fifth grade and I still felt so much
anxiety and depression.

19. In the summer after seventh grade, my therapist
at the time diagnosed me with gender dysphoria. Soon
after that I went to Vanderbilt to meet with doctors
there about treatment. We had a long visit with Dr.
Brady at Vanderbilt. After running some tests and
conducting an evaluation, Dr. Brady said I was too old
for puberty blockers. At the time I was thirteen and
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Dr. Brady wanted to wait a little longer before starting
me on hormone therapy. I had toreview a bunch of pa-
perwork with my parents after the first appointment.
I did get medication to stop my period at that first visit,
but it took a while for it to work.

20. It felt hard to keep waiting for any changes to my
body but I was relieved to have at least met with a doctor
about medical treatment. Dr. Brady sent us home with
information about testosterone and I read everything
about it. My family and I talked about what testos-
terone treatment would be like and I explained how im-
portant it was for me to have my body align with my
male gender.

21. My mom and dad and I went through all of the
paperwork from Dr. Brady and talked about each poten-
tial side effect and any questions we had. We went
back to see Dr. Brady when I was in eighth grade, in
January of 2022. That is when I got my first shot of
testosterone. That day changed my life. I was never
afraid of needles but if I had been, my fear would have
dissolved instantaneously at the amount of relief and joy
that I felt.

22. Beginning my medical transition gave me hope
and a positive outlook on the world that I had lost.

23. As I have continued treatment, I have found my
voice again—in every way. Before treatment, I hid.
Now, I like to see myself in the mirror and in photos. 1
am raising my hand in class again and participating in
all aspects of school. I feel stronger—physically, men-
tally and emotionally. I feel so happy with myself and
that makes me feel like I can do and be more.
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24. When politicians in Tennessee started to debate
this bill that would take away my health care, that hope-
fulness and confidence began to fade. Hopelessness
creeped in again.

25. If I lose my care, I am so scared my mental health
will plummet. Iknow how bad it was before and I don’t
want to go back to that place. And knowing how amaz-
ing I feel now, it would probably be even worse to have
it all ripped away. If I lost my testosterone and I
couldn’t get it back, I really don’t know how I would sur-
vive. It would feel impossible.

26. Since the bill passed, my family and I have had a
lot of hard conversations. We have to talk about regu-
larly traveling out of state to get me care, or even mov-
ing away from our home. I feel terrible when I think
about what that would mean, not just for me, but for my
parents, too. I feellike in a sense I am losing my child-
hood because I have to spend so much time worrying and
planning.

27. All of my friends and my family and my therapist
are here in Tennessee. It is the only home I have ever
known and I don’t want to have to leave to get the care
I need.

I declare under the penalty of perjury that the fore-
going is true and correct.

Dated: Apr. [17], 2023 /s/  RYAN ROE
RYAN ROE
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APPENDIX I

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

No. 3:23-cv-00376

L.W.,BY AND THROUGH HER PARENTS AND NEXT
FRIENDS, SAMANTHA WILLIAMS AND BRIAN WILLIAMS,
ET AL., PLAINTIFFS

.

JONATHAN SKRMETTI, IN HIS OFFICIAL CAPACITY AS
THE TENNESSEE ATTORNEY GENERAL AND
REPORTER, ET AL., DEFENDANTS

DECLARATION OF REBECCA ROE
IN SUPPORT OF PLAINTIFFS’ MOTION
FOR A PRELMINARY INJUNCTION

I, REBECCA ROE, pursuant to 28 U.S.C § 1746, de-
clare as follows:

1. I have personal knowledge of the facts set forth
in this Declaration and could and would testify compe-
tently to those facts if called as a witness.

2. I currently reside in Tennessee where I live with
my husband and my fifteen-year-old son, Ryan.

3. Thavelived in Tennessee since I was fifteen years
old. My husband, Ryan’s father, has lived here his en-
tire life. Tennessee is the only home that my son,
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Ryan, has ever known. We have family, friends and com-
munity here.

4. Ryanistransgender. When he was born, he was
designated a female sex at birth and we gave him a typ-
ically feminine name (he did not change his name to
Ryan until later). Though it didn’t really strike me as
unusual at the time, everything Ryan played with as a
child was more typical of boys. He loved dinosaurs and
trains and was extraordinarily active.

5. As a child Ryan was very vocal and outgoing but
that started to change as puberty started.

6. When Ryan began to go through puberty in fifth
grade, he started to cover up his body with baggy
clothes and asked to shop in the boys’ clothing depart-
ment at stores. He also asked to cut his hair short.

7. During this time Ryan also became more anxious
and withdrawn. He went from always talking to hardly
speaking at all in public. At one point he said to me
that he might be transgender but he wasn’t sure. He
also said that he thought maybe his anxiety and discom-
fort would dissipate. But I watched it grow worse and
worse.

8. When Ryan got his first period, he had a serious
panic attack. He couldn’t stop erying and told us that
everything felt wrong in his body as it was changing.
At that point he told us that he knew he was a boy and
couldn’t deny it anymore.

9. Neither my husband nor I knew what it meant to
be transgender before Ryan came out to us. My first
reaction was to say, “there is no rush to label anything.”
I told Ryan that maybe his feelings would go away. 1
was mostly just so scared for what it would mean for his
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life, especially since everything I saw in the news about
transgender people involved them getting hurt or killed.
I also thought maybe I had failed as a mother because I
had been unable to understand the pain he was in.

10. I started to research everything I could about
what it meant to be transgender. I googled it, ordered
books on Amazon, and joined Facebook support groups
for parents of transgender children. We also spoke to
Ryan’s pediatrician about him being transgender, and
Ryan began to see an onsite therapist at his pediatri-
cian’s office.

11. I wanted to get Ryan support for his mental
health before beginning medical treatment like hormone
therapy. I also wanted to learn more about any medi-
cal treatment that could lead to permanent changes to
Ryan’s body. In the meantime, at home, Ryan contin-
ued to dress in a more masculine manner and we used
he/him pronouns for him and referred to him as Ryan.

12. In sixth grade, Ryan started to come out as
transgender to more people in his life, particularly his
close friends, but he still was not formally “out” as
transgender at school. During this time, I was worried
about him because he was becoming more and more
withdrawn and at school he was being bullied by kids
who learned that he is transgender.

13. In sixth grade Ryan’s anxiety was so severe he
would often vomit before school in the morning. He was
prescribed anti-anxiety medication and that stopped the
vomiting and some of the extreme anxiety around school
but all of his distress around his body only got worse.

14. In seventh grade, one of Ryan’s teachers asked
the class if anyone went by a different name than the one
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listed on the school roster. Though she was referring
to nick names, that created an opening for Ryan who
then came out publicly in front of the whole class. He
told his teacher that he was transgender and went by
the name Ryan. After that we let the entire school
know, including the entire administration. I thought
maybe being able to be publicly out at school would help
to stop the bullying but it didn’t.

15. After seventh grade, Ryan’s therapist was leav-
ing the practice so she gave us a list of potential refer-
rals. I had also begun to research LGBTQ-friendly
therapists in Nashville. A Nashville-based therapist
was recommended by several families and so we started
to see her for Ryan’s therapy.

16. That therapist formally diagnosed Ryan with
gender dysphoria. Ryan would have individual ses-
sions with her and sometimes Ryan and I saw her to-
gether to discuss possible treatment options.

17. During that time, I really noticed how much Ryan
was suffering. It had been two years since he had come
out. He had been in therapy, had legally changed his
name, and had fully socially transitioned but his pain
was not improving. He started to engage in self-harm.
I made sure he continued to see his therapist to discuss
the self-harm and anxiety but I was worried therapy
wasn’t going to resolve his distress.

18. I had done research about endocrinologists in the
area to bring Ryan in for a consultation about puberty
blockers. We made an appointment for August of 2021
with Dr. Cassandra Brady at Vanderbilt Children’s Hos-
pital. During our first meeting with Dr. Brady, she
talked to us about different endocrine treatments for
gender dysphoria. She x-rayed Ryan’s hand to see if



243a

the growth plates in his bones had fused and did blood
work to check on his pubertal development. After
these tests, she informed us that, by that point, Ryan’s
puberty was too far along for puberty blockers.

19. Ryan was continuing to have severe distress
around his period and we talked about that with Dr.
Brady. She discussed birth control as a means to stop
his periods to minimize the distress he was feeling.
She prescribed the birth control treatment to Ryan at
that first visit.

20. At that point Ryan was thirteen and Dr. Brady
gave us information to take home and review with my
husband and Ryan about testosterone treatment. She
wanted us, as a family, to read about all the potential
effects of treatment, the risks and the benefits.

21. After that appointment, the three of us went
through all the paperwork that Dr. Brady had sent home
with us and discussed every possible effect, benefit and
risk of treatment. We also discussed testosterone with
Ryan’s therapist for about six months. During these
conversations we talked to Ryan about the potential im-
pact on his fertility. He has always said he didn’t want
children, but he also told us that, if that ever changed,
he understands that there are many ways to form a fam-
ily with children including through adoption.

22. Ryan’s distress around his voice in particular was
severely impeding his well-being in life. He was still
barely talking in public and wouldn’t participate in
school because of distress about his voice.

23. It was hard to see my child in so much pain. I
was scared and didn’t want to move too fast with medical
treatment. But I also worried, that in my fear, I had
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moved too slowly for what my child needed. As I
watched my son suffer and decline, I realized we
couldn’t wait anymore.

24. In January of 2022, when Ryan was in eighth
grade, we went back to Dr. Brady to see if testosterone
therapy would be appropriate. At that point Ryan was
fourteen. During our January 2022 visit, Dr. Brady
talked to us again about the treatment. She discussed
possible risks and side effects, including those related to
fertility. We went through each potential side effect
and had to mark our initials after each one to indicate
that we understood. Ryan asked questions about the
different effects on his body and she answered all of his
questions.

25. During that visit we did more bloodwork and then
we went through how to do testosterone shots. Dr.
Brady prescribed Ryan testosterone at that visit and
when we got home and filled the prescription he had his
first shot of testosterone.

26. The process of beginning testosterone was the
most deliberate and careful medical process that we had
ever been through for Ryan.

27. It has been about fifteen months since Ryan
started to receive testosterone to treat his gender dys-
phoria. He has transformed back into the vocal, out-
going child that we saw before puberty. It is amazing
to see him willingly take family photos on vacation and
watch him take selfies, whereas before treatment he re-
fused to be photographed. For years he suffered.
Nothing could address the dysphoria he felt the way this
medication has.

28. This treatment has changed my son’s life.
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29. When I learned about the legislation that would
prohibit him from getting this treatment, I was terrified.
Cutting off Ryan’s care is not an option but trying to
manage medical care outside of Tennessee or being
forced to move would be terribly difficult for our family.
I did everything I could to let lawmakers know how im-
portant this treatment was for my family, including
writing e-mails, calling and signing petitions.

30. For years I had heard people in government say
during COVID, “I don’t co-parent with the government,
why is the government trying to co-parent with me?” 1
didn’t understand why those same lawmakers were now
trying to use their power in government to interfere
with my parenting.

31. After the Governor signed the law, I heard from
other parents of transgender adolescents that medical
care would start to be cut-off on July 1st even though
the law was technically going to allow it to continue until
March of 2024 for people like Ryan who had started on
treatment. I started to panic that his care might be cut
off quickly. On March 7,2023, I sent a message through
the online portal to the providers at Vanderbilt to in-
quire about how to maintain Ryan’s medical treatment.
I told them that I had heard that because of the law, he
would no longer be able to receive treatment beginning
July 1, 2023. On March 8, 2023, one of the nurses from
the Vanderbilt Clinic wrote back confirming that:
“Vanderbilt will not be allowed to provide gender af-
firming care after July 1st for patients under 18.” My
heart sank and I began to panic for my son and our fam-
ily. Iam hearing the same thing about care at other pro-
viders across Tennessee.
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32. I have been calling clinics in other states to try to
get an appointment for Ryan in the event this law goes
into effect. My husband and I are terrified about what
would happen to our son if his treatment were cut off.
We currently are on a waitlist to be seen in Minnesota
but that waitlist is over one-year long. We have an ap-
pointment in Ohio for June but are concerned that a sim-
ilar bill is pending there that would ban treatment. It
will be costly and difficult to travel out of state to con-
tinue treatment but we will do whatever is needed to
protect Ryan. If we are unable to find a way to con-
tinue treatment for our son while living in Tennessee we
will have to move. It is simply not an option to cut
Ryan off from this care. I worry about his ability to
survive and losing him would break me.

33. Moving would be incredibly difficult for our fam-
ily. It would mean giving up my husband’s job, our
proximity to family, and all of our friends. Ryan has
his therapist here and a support group. Tennessee is
our home and leaving is painful to imagine. But watch-
ing Ryan suffer if his treatment is taken away is the
worst thing I can think of.

I declare under the penalty of perjury that the fore-
going is true and correct.

Dated: Apr. [17], 2023 /s/ REBECCA ROE
REBECCA ROE
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APPENDIX J

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

No. 3:23-cv-00376

L.W.,BY AND THROUGH HER PARENTS AND NEXT
FRIENDS, SAMANTHA WILLIAMS AND BRIAN WILLIAMS,
ET AL., PLAINTIFFS

.

JONATHAN SKRMETTI, IN HIS OFFICIAL CAPACITY AS
THE TENNESSEE ATTORNEY GENERAL AND
REPORTER, ET AL., DEFENDANTS

DECLARATION OF DEANNA ADKINS, MD

1. I have been retained by counsel for Plaintiffs as
an expert in connection with the above-captioned litiga-
tion.

2. The purpose of this declaration is to provide my
expert opinions on: (1) the clinical practice and impact
of the widely-accepted and evidence-based treatment
protocols for transgender adolescents with gender dys-
phoria including the provision of pubertal suppression
treatment and hormone therapy; and (2) the severe risk
of harm to adolescents with gender dysphoria of with-
holding or withdrawing this medical treatment where
such treatment is medically necessary.

3. I have actual knowledge of the matters stated in
this declaration, and have collected and cite to relevant
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literature concerning the issues that arise in this litiga-
tion in the body of the declaration.

4. In preparing this declaration, I reviewed Tennes-
see Senate Bill 1 (hereinafter “medical care ban”), as
well as materials cited here within. I also relied on my
scientific education and training, my research experi-
ence, my knowledge of the scientific literature in the
pertinent fields, and my clinical experience treating ad-
olescents with gender dysphoria, as set out in my curric-
ulum vitae (Exhibit A).

5. The materials I have relied upon in preparing this
declaration are the same types of materials that experts
in my field regularly rely upon when forming opinions
on these subjects.

6. I may wish to supplement these opinions or the
bases for them as a result of new scientific research or
publications or in response to statements and issues that
may arise in my area of expertise.

BACKGROUND AND QUALIFICATIONS

7. 1 received my medical degree from the Medical
College of Georgia in 1997. I served as the Fellowship
Program Director of Pediatric Endocrinology at Duke
University School of Medicine for 18 years and I am cur-
rently the Director of the Duke Center for Child and Ad-
olescent Gender Care and Clinical Director of the Duke
Gender Health and Wellness Program.

8. I have been licensed to practice medicine in the
state of North Carolina since 2001.

9. I have extensive experience working with chil-
dren with endocrine disorders, and I am an expert in the
treatment of children with intersex traits, also known as



249a

differences or disorders of sex development, and in the
treatment of adolescents with gender dysphoria. I
have been treating patients with gender dysphoria since
2013.

10. I am a member of the American Academy of Pe-
diatrics, the North Carolina Pediatric Society, the Pedi-
atric Endocrine Society, and The Endocrine Society. 1
am also a member of the World Professional Association
for Transgender Health (“WPATH?”), the leading asso-
ciation of medical and mental health professionals in the
treatment of transgender individuals.

11. I am the founder of the Duke Center for Child
and Adolescent Gender Care (the “Duke Gender Care
Clinice”), which opened in 2015. I currently serve as the
director of the clinic. The Duke Gender Care Clinic
sees patients between ages 5 and 22 with gender dys-
phoria and patients from birth to age 22 with differences
or disorders of sex development (“DSDs”). I have
been caring for these individuals in my routine practice
for many years prior to opening the clinie.

12. T have treated approximately 745 transgender
and intersex young people from North Carolina and
across the Southeast at the Duke Gender Care Clinic.

13. As part of my practice, I stay familiar with the
latest medical science and treatment protocols related
to DSDs and gender dysphoria.

14. In the past six years, I was deposed and testified
at trial as an expert in two cases: Adams v. The School
Board of St. Johns Cty., Florida, No. 3:17-cv-00739-
TJC-JBT, (M.D. Fla. Oct 1, 2017) and Brandt et al. v.
Rutledge, et al., No. 21-CV-450 (D. Ark. 2021). I was
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also deposed in B.P.J. v. W. Va. State Bd. of Ed., No.
2:21-¢v-00316 (S.D. W. Va. 2021).

15. I am being compensated at an hourly rate of $250
per hour for preparation of expert declarations and re-
ports, and $400 per hour for time spent preparing for or
giving deposition or trial testimony. My compensation
does not depend on the outcome of this litigation, the
opinions I express, or the testimony I provide.

GENDER IDENTITY AND GENDER DYSPHORIA

15. A person’s gender identity refers to a person’s
core understanding of belonging to a particular gender.

16. Although the precise origin of gender identity is
unknown, a person’s gender identity is a fundamental
aspect of human development and there is a general
medical consensus that there are significant biological
roots to gender identity.

17. Everyone has a gender identity.

18. Most people have a gender identity that aligns
with the sex they are designated at birth based on their
external genitalia.! People whose sex designated at birth
aligns with their gender identity are cisgender.

! The terms “sex designated at birth” or “sex assigned at birth”
are more precise than the term “biological sex” because all of the
physiological aspects of a person’s sex are not always aligned with
each other. For example, some people with intersex characteristics
may have chromosomes typically associated with males but genita-
lia typically associated with females. See Hembree WC, et al. En-
docrine treatment of gender-dysphoria/gender incongruent per-
sons: An Endocrine Society clinical practice guideline. J Clin
Endocrinol Metab 2017; 102: 3869-3903, 3875, https://academic.
oup.com/jeem/article/102/11/3869/4157558 (hereafter “Endocrine
Guideline”) (“Biological sex, biological male or female: These
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19. A transgender person is someone who has a gen-
der identity that differs from the person’s sex desig-
nated at birth.

20. A person’s gender identity (regardless of
whether they are transgender or cisgender) cannot be
changed voluntarily or by external forces, and is not un-
dermined or altered by the existence of other sex-re-
lated characteristics that do not align with it.?

21. In the American Psychiatric Association’s Diag-
nostic & Statistical Manual of Mental Disorders (“DSM
V”), “gender dysphoria” is the diagnostic term for the
condition where clinically significant distress results
from the lack of congruence between a person’s gender
identity and the sex they were designated at birth. In
order to be diagnosed with gender dysphoria, the incon-
gruence must have persisted for at least six months and
be accompanied by clinically significant distress or im-
pairment in social, occupational, or other important ar-
eas of functioning. There are two separate diagnoses
for gender dysphoria, one for gender dysphoria in child-
hood and the other for gender dysphoria in adolescence
and adulthood.

22. Being transgender is not itself a mental disorder
or a medical condition to be cured. But gender dyspho-
ria is a serious medical condition that, if left untreated,

terms refer to physical aspects of maleness and femaleness. As
these may not be in line with each other (e.g., a person with XY
chromosomes may have female-appearing genitalia), the terms bi-
ological sex and biological male or female are imprecise and should
be avoided.”).

2 Endocrine Guideline at 3874.
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can result in severe anxiety and depression, self-harm,
and suicidality.?

23. Before receiving treatment, many individuals
with gender dysphoria have high rates of anxiety, de-
pression and suicidal ideation. I have seen in my pa-
tients that without appropriate treatment this distress
impacts every aspect of life.

TREATMENT PROTOCOLS FOR GENDER
DYSPHORIA

24. When appropriately treated, gender dysphoria
can be effectively managed. 1 currently treat hun-
dreds of transgender patients. All of my patients who
have received medical treatment for gender dysphoria
have benefitted from clinically appropriate treatment.

25. The Endocrine Society and WPATH have pub-
lished widely accepted guidelines for treating gender
dysphoria, which are based on scientific research and
clinical experience and represent the best evidence-
based practice guidelines available for treating this con-
dition: (i) The WPATH Standards of Care for the
Health of Transgender and Gender Diverse People,
Version 8 (SOC 8)," and (ii) the Endocrine Society Clin-

3 Spack NP, Edwards-Leeper L, Feldmain HA, et al. Children
and adolescents with gender identity disorder referred to a pediat-
ric medical center. Pediatrics. 2012; 129(3):418-425. Olson KR,
Durwood L, DeMeules M, McLaughlin KA. Mental health of trans-
gender children who are supported in their identities. Pediatrics.
2016; 137:1-8.

4 Coleman, E., et al. Standards of Care for the Health of Trans-
gender and Gender Diverse People, Version 8, International Jour-
nal of Transgender Health, 23:sup1, S1-S259, DOI: 10.1080/26895
269.2022.2100644. Awailable at https://doi.org/10.1080/26895269.
2022.2100644 (hereafter, “WPATH SOC 8”).
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ical Practice Guideline for Endocrine Treatment of Gender-
Dysphoric/Gender-Incongruent Persons (the “Endo-
crine Society Guideline”).” These guidelines have been
endorsed by the American Academy of Pediatrics
(“AAP”).5 WPATH is the leading association of medi-
cal and mental health professionals with expertise in the
treatment of transgender individuals. The AAP is an
association representing more than 67,000 pediatri-
cians. The Endocrine Society is an organization repre-
senting more than 18,000 endocrinologists. These
groups represent the largest professional associations
in these fields of medicine in the United States.

26. The precise treatment for gender dysphoria de-
pends on each person’s individualized need, and the
medical standards of care differ depending on whether
the treatment is for a pre-pubertal child, an adolescent,
or an adult.

27. Treatment for gender dysphoria is aimed at elim-
inating the clinically significant distress a patient expe-
riences by helping the patient live in alignment with
their gender identity. This treatment is sometimes re-

5 Hembree, W.C., Cohen-Kettenis, P.T., Gooren, L., et al. Endo-
crine Treatment of Gender-Dysphoric/Gender-Incongruent Per-
sons: An Endocrine Society Clinical Practice Guideline. The Jour-
nal of Clinical Endocrinology & Metabolism. 2017;102(11):3869-
3903 (hereafter, “Endocrine Society Guideline”).

6 See, e.g., Rafferty, J., Committee on Psychosocial Aspects of
Child and Family Health, Committee on Adolescence and Section
on Lesbian, Gay, Bisexual, & Transgender Health and Wellness.
Policy Statement: Ensuring Comprehensive Care and Support
for Transgender and Gender Diverse Children and Adolescents.
Pediatrics. 2018; 142(4):2018-2162, at *6. Awailable at: https://
pediatrics.aappublications.org/content/142/4/e20182162.
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ferred to as “gender transition,” “transition-related
care,” or “gender-affirming care.”

28. All major medical professional groups in the
United States, including the AAP, the American Medical
Association, and the American Academy of Child and
Adolescent Psychiatry, agree that this care is safe, ef-
fective, and medically necessary treatment when clini-
cally indicated for the health and wellbeing of children
and adolescents suffering from gender dysphoria.”

29. The Endocrine Society Guideline was developed
through a rigorous scientific process that “followed the
approach recommended by the Grading of Recommen-
dations, Assessment, Development, and Evaluation
group, an international group with expertise in the de-
velopment and implementation of evidence-based guide-

" Rafferty, J., Committee on Psychosocial Aspects of Child and
Family Health, Committee on Adolescence and Section on Lesbian,
Gay, Bisexual, & Transgender Health and Wellness. Policy State-
ment: Ensuring Comprehensive Care and Support for Trans-
gender and Gender Diverse Children and Adolescents. Pediat-
rics. 2018; 142(4):2018-2162. Awvailable at: https://pediatrics.aap-
publications.org/content/142/4/e20182162; Beers, L.S. American
Academy of Pediatrics Speaks Out Against Bills Harming Trans-
gender Youth. American Academy of Pediatrics. 2021. Available
at: https:/services.aap.org/en/news-room/newsreleases/aap/2021/
american-academy-of-pediatrics-speaks-out-against-bills-harming
transgender-youth/; AACAP Statement Responding to Efforts to
Ban Evidence- Based Care for Transgender and Gender Diverse
Youth. American Academy of Child & Adolescent Psychiatry.
2019. Available at: https:/www.aacap.org/AACAP/Latest News/
AACAP Statement Responding to Efforts-to ban Evidence-Based
Care for Transgender and Gender Diverse.aspx; State Advo-
cacy Update. American Medical Association. 2021. Awvaila-
ble at: https:/www.ama-assn.org/healthcare-advocacy/advocacy-
update/march-26-2021-state-advocacy-update.
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lines.” The Endocrine Society Guideline instruects cli-
nicians that patients with gender dysphoria often bene-
fit from treatment with “a safe and effective hormone
regimen that will (1) suppress endogenous sex hormone
secretion determined by the person’s genetic/gonadal
sex and (2) maintain sex hormone levels within the nor-
mal range for the person’s affirmed gender.””

30. The Endocrine Society Guideline for treatment of
gender dysphoria is comparable to other clinical prac-
tice guidelines that I follow as a pediatrie endocrinolo-
gist to treat other medical conditions such as those prac-
tice guidelines for Congenital Adrenal Hyperplasia
(CAH) and Polycystic Ovary Syndrome (PCOS).
These guidelines represent best practices for clinical
management of various endocrine conditions based on
the best available evidence, which is of similar quality to
the evidence supporting the guidelines for treatment of
gender dysphoria.

31. Before puberty, treatment for gender dysphoria
does not include any drug or surgical intervention; pre-
pubertal treatment may include “social transition,”
which means allowing a transgender child to live and be
socially recognized in accordance with their gender
identity." This can include allowing children to wear
clothing, to cut or grow their hair, to use names and pro-
nouns, and to access restrooms and other sex-separated
facilities and activities in line with their gender identity
instead of the sex assigned to them at birth.

8 Endocrine Society Guideline at 3872.
9 Endocrine Society Guideline at 3869.

1 Endocrine Society Guideline at 3877-79; WPATH SOC 8 at
S39-40, 75-78.
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32. For many transgender adolescents with gender
dysphoria, going through endogenous puberty can cause
extreme distress. Pubertal suppression, known as GnRH
agonists or GnRHa, allows adolescents with gender dys-
phoria to pause their endogenous puberty, thereby avoid-
ing the heightened gender dysphoria and permanent
physical changes that puberty would cause. This treat
is reversible. It pauses puberty only for the duration
of the treatment and gives a young person time to fur-
ther understand their gender identity without the dis-
tress caused by the changes to their body that result
from puberty and before initiating gender-affirming
hormone therapy if it becomes medically indicated.

33. Pubertal suppression can be initiated up to mid-
puberty and works by pausing endogenous puberty at
the stage it has reached when the treatment begins.
This has the impact of limiting the influence of a per-
son’s endogenous hormones on the body. For example,
after the initiation of pubertal suppression, a girl who is
transgender will stop experiencing the impacts of tes-
tosterone on her body for the duration of the treatment.

34. Under the Endocrine Society Guideline, trans-
gender adolescents with gender dysphoria may be eligi-
ble for pubertal suppression if:

a. A qualified mental health professional has con-
firmed that:

i. the adolescent has demonstrated a long-last-
ing and intense pattern of gender noncon-
formity or gender dysphoria (whether sup-
pressed or expressed),

ii. gender dysphoria worsened with the onset of
puberty,
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any coexisting psychological, medical, or so-
cial problems that could interfere with treat-
ment (e.g., that may compromise treatment
adherence) have been addressed, such that
the adolescent’s situation and functioning are
stable enough to start treatment, iv. the ado-
lescent has sufficient mental capacity to give
informed consent to this (reversible) treat-
ment, and

b. The adolescent:

1.

ii.

has been informed of the effects and side ef-
fects of treatment (including potential loss of
fertility if the individual subsequently contin-
ues with sex hormone treatment) and options
to preserve fertility,

has given informed consent and (particularly
when the adolescent has not reached the age
of legal medical consent, depending on appli-
cable legislation) the parents or other care-
takers or guardians have consented to the
treatment and are involved in supporting the
adolescent throughout the treatment pro-
cess,

c. And a pediatric endocrinologist or other clinician
experienced in pubertal assessment:

1.

1l.

agrees with the indication for GnRH agonist
treatment,

has confirmed that puberty has started in the
adolescent, and
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iii. has confirmed that there are no medical con-
traindications to GnRH agonist treatment."

35. For some adolescents with gender dysphoria, in-
itiating puberty consistent with gender identity through
gender-affirming hormone therapy may also be medi-
cally necessary. When prescribed gender-affirming
hormone therapy—testosterone for transgender boys,
and testosterone suppression and estrogen for trans-
gender girls—the adolescent will go through hormonal
puberty consistent with their gender identity on a com-
parable timeline to their non-transgender peers.

36. Under the Endocrine Society Guideline, trans-
gender adolescents may be eligible for gender-affirming
hormone therapy if:

a. A qualified mental health professional has con-
firmed:

i. the persistence of gender dysphoria,

ii. any coexisting psychological, medical, or so-
cial problems that could interfere with treat-
ment (e.g., that may compromise treatment
adherence) have been addressed, such that
the adolescent’s situation and functioning are
stable enough to start sex hormone treat-
ment,

iii. the adolescent has sufficient mental capacity
to estimate the consequences of this (partly)
irreversible treatment, weigh the benefits
and risks, and give informed consent to this
(partly) irreversible treatment, and

11 Endocrine Society Guideline at 3878.
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b. The adolescent:

i. has been informed of the (irreversible) ef-
fects and side effects of treatment (including
potential loss of fertility and options to pre-
serve fertility),

ii. has given informed consent and (particularly
when the adolescent has not reached the age
of legal medical consent, depending on appli-
cable legislation) the parents or other care-
takers or guardians have consented to the
treatment and are involved in supporting the
adolescent throughout the treatment pro-
cess,

c. And a pediatric endocrinologist or other clinician
experienced in pubertal induction:

i. agrees with the indication for sex hormone
treatment,

ii. has confirmed that there are no medical con-
traindications to sex hormone treatment.'

37. Before any medical treatment is initiated, the En-
docrine Society Guideline and the WPATH SOC 8 pro-
vide that mental health evaluations should be conducted.
The Endocrine Society Guideline specifies that mental
health clinicians trained “in child and adolescent gender
development (as well as child and adolescent psycho-
pathology) should make the diagnosis, because assessing
[Gender Dysphorial/gender incongruence in children
and adolescents is often extremely complex.”” It fur-
ther explains: “[i]ln cases in which severe psycho-

2 Endocrine Society Guideline at 3878.
13 Endocrine Society Guideline at 3876.
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pathology, circumstances, or both seriously interfere
with the diagnostic work or make satisfactory treatment
unlikely, clinicians should assist the adolescent in man-
aging these other issues.”’ The Endocrine Society
Guideline takes very seriously the importance of ongo-
ing mental health evaluation for purposes of accurate di-
agnosis as well as effective treatment. Ideally, this
evaluation is done with a team of individuals operating
in their fields of expertise, including hormonal manage-
ment and mental health assessment.

38. The WPATH SOC 8 make clear that mental
health professionals assessing for a gender dysphoria
diagnosis should, among other things, conduct a careful
assessment of “any mental health conditions that could
negatively impact the outcome of gender-affirming med-
ical treatments,[] with risks and benefits discussed, be-
fore a decision is made regarding treatment”” The
WPATH SOC 8 specifically recognize that “[transgen-
der and gender diverse] adolescents are at increased
risk of mental health challenges, often related to family/
caregiver rejection, non-affirming community environ-
ments, and neurodiversity-related factors,” and that
“like cisgender youth, [transgender and gender diverse]
youth may experience mental health concerns irrespec-
tive of the presence of gender dysphoria or gender in-
congruence.”'®

39. Under existing clinical guidelines and in my own
clinical experience puberty-delaying medication and
gender-affirming hormones are only provided after

4 Endocrine Society Guideline at 3877.
5 WPATH SOC 8 at S32.
16 WPATH SOC 8 at S62.
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careful evaluation and where a patient is experiencing
clinically significant distress related to consistent and
persistent gender identification different from their as-
signed sex. Each stage of the treatment is carefully
evaluated and can be changed at any time by carefully
tapering a patient off of the treatment. In the case of
puberty blocking medication, once stopped, a patient’s
endogenous puberty resumes. With hormone therapy,
once stopped, a patient’s naturally occurring hormones
will econtinue to circulate. Though some effects of hor-
mone therapy can be irreversible depending on the du-
ration of the treatment, such as facial hair growth in pa-
tients on testosterone, many others are reversible once
the treatment is stopped.

40. There is not an assumption that certain treat-
ments are appropriate for every patient. “Recognizing
the diverse and heterogeneous community of individuals
who identify as transgender and gender diverse (TGD),”
the WPATH SOC 8 explicitly states that “gender-
affirming surgical treatments may be categorized along
a spectrum of procedures for individuals assigned male
at birth (AMAB) and assigned female at birth (AFAB).”""
The standards of care do not recommend rushing into
medical treatment. The Endocrine Society Guideline
provides that prior to the initiation of any medical treat-
ment “[t]ransgender individuals should be encouraged
to experience living in the new gender role and assess
whether this improves their quality of life.”*®

1T WPATH SOC 8 at S128.
18 Endocrine Society Guideline at 3878.
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PRACTICE AT DUKE GENDER CARE CLINIC

41. I am currently a provider to hundreds of adoles-
cents with gender dysphoria at the Duke Gender Care
Clinic.

42. When it is medically indicated for a transgender
adolescent with gender dysphoria, I prescribe pubertal
suppression starting at the Tanner 2 or Tanner 3 stages
of puberty—never before. For people assigned male
at birth, these stages of puberty are typically sometime
between ages 9 and 14, and for people assigned female
at birth, sometime between ages 8 and 12.

43. Where 1 first meet a patient that is further into
puberty, in coordination with the Duke Gender Care
Clinic’s mental health providers, I assess the patient’s
individual medical needs. For all my patients under
the age of 18, I require a referral letter from a mental
health provider confirming the patient’s gender dyspho-
ria diagnosis. Depending on the patient’s needs and
the changes that have already been caused by their en-
dogenous puberty, I either initiate pubertal suppres-
sion, and wait to initiate gender-affirming hormones un-
til they are ready and it is medically indicated; or, for
older adolescents, I initiate puberty consistent with
their gender identity with gender-affirming hormones
when a patient is ready and it is medically indicated.

44. The goal is to minimize the patient’s gender dys-
phoria and initiate puberty consistent with gender iden-
tity within the typical age range, while also working with
the patient and the patient’s family to weigh the relative
risks and benefits of each course of treatment. Proto-
cols used to treat transgender youth with pubertal sup-
pression do not put them outside of the typical age range
for puberty. There is wide variability among adoles-
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cents of pubertal development and transgender adoles-
cents with gender dysphoria who are treated with pu-
berty delaying treatment still undergo hormonal pu-
berty (either endogenously if treatment is stopped or
with gender-affirming hormone therapy) alongside their
peers.

45. In my extensive clinical experience, I have ob-
served the substantial benefits of pubertal suppression
and gender-affirming hormones as treatment for adoles-
cents with gender dysphoria. For some individuals,
this treatment can eliminate or reduce the need for sur-
gical treatment in adulthood.

PUBERTAL SUPPRESSION TREATMENTAND
GENDER-AFFIRMING HORMONES ARE SAFE
AND EFFECTIVE TREATMENTS FOR
TRANSGENDER YOUTH

46. My clinical experience over 10 years is consistent
with what has been documented through research,
which is that, where medically indicated, the use of pu-
bertal suppression and gender-affirming hormone ther-
apy to treat adolescents with gender dysphoria is safe
and effective.

47. Pubertal suppression began to be used in the
United States to treat gender dysphoria around 2004,
which is not considered recent in medicine. Beyond
that, we have over 40 years of data on the impact of pu-
bertal suppression treatment on children who undergo
precocious puberty that we can apply to the transgender
population. And for youth with gender dysphoria (as
compared to those treated for precocious puberty), pu-
berty is delayed for a much shorter period of time. Pu-
bertal suppression medication is also used in adoles-
cents and adults undergoing chemotherapy to preserve
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fertility and in patients with hormone sensitive cancers,
like breast and prostate cancer, as well as for people
with endometriosis.

48. From the more than 40 years of data that we
have, there is no scientific evidence of short- or long-
term negative effects on patients who receive pubertal
suppression treatment that would warrant avoiding this
effective treatment, let alone banning it.

49. In a 2020 study published in Pediatrics, the offi-
cial journal of the American Academy of Pediatrics, re-
searchers concluded that “[t]Jreatment with pubertal
suppression among those who wanted it was associated
with lower odds of lifetime suicidal ideation when com-
pared with those who wanted pubertal suppression but
did not receive it. Suicidality is of particular concern
for this population because the estimated lifetime prev-
alence of suicide attempts among transgender people is
as high as 40%.”"

50. As noted above, under the Endocrine Society
Guideline, once an adolescent establishes further ma-
turity and competence to make decisions about addi-
tional treatment, it may then be medically necessary and
appropriate to provide gender-affirming hormone ther-
apy to initiate puberty consistent with gender identity.

9 Turban, J.L., King, D., Carswell, J.M., et al. Pubertal Suppres-
sion for Transgender Youth and Risk of Suicidal Ideation. Pedz-
atrics.  2020;145(2):e20191725, at *5; see also Wiepjes, C.M.,
Nota, N.M., de Blok, C.J., et al. The Amsterdam Cohort of Gender
Dysphoria Study (1972-2015): Trends in Prevalence, Treatment,
and Regrets. The Journal of Sexual Medicine. 2018; 15(4):582-
590; De Vries, A.L., McGuire, J.K., Steensma, T.D., et al. Young
Adult Psychological Outcome After Puberty Suppression and Gen-
der Reassignment. Pediatrics. 2014; 134(4):696-704.
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For girls who are transgender, this means administer-
ing both testosterone suppressing treatment as well as
estrogen to initiate hormonal puberty consistent with
the patient’s female gender identity. For boys who are
transgender this means administering testosterone.

51. As a pediatric endocrinologist I provide the same
types of treatments to people with intersex traits and
cisgender people to affirm their gender identity that is
prohibited by the medical care ban if provided to trans-
gender people with gender dysphoria for the same rea-
sons.

TREATMENTS FOR GENDER-AFFIRMING
CARE ARE SIMILAR TO TREATMENTS FOR
OTHER CONDITIONS

52. There is nothing unique about undergoing hor-
mone treatment to sustain one’s health; it is a common
practice in many non-transgender patients for reasons
unrelated to treatment of gender dysphoria. Many
people with gender dysphoria have been on hormone
therapy for decades and there is no evidence of any
negative health outcomes that would outweigh the sub-
stantial benefit of the treatment. Likewise, many non-
transgender individuals have to undergo hormone treat-
ment for the majority of their lives, and it is well-man-
aged.® This includes patients with various intersex
conditions such as Turner syndrome and Klinefelter
syndrome, premature ovarian failure, and cancer.

53. In addition to my patients with intersex traits, I
regularly treat cisgender patients with the same hor-

2 Asscheman et al., A long-term follow-up study of mortality in
transsexuals receiving treatment with cross-sex hormones. FEur.
J. Endocrinol. 2011 Apr;164(4):635-42. doi: 10.1530/EJE-10-1038.
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mone therapy that is provided to transgender patients.
For example, cisgender boys with delayed puberty are
often prescribed testosterone for delayed puberty.
Without testosterone, for most of these patients, pu-
berty would eventually initiate naturally but testos-
terone is often prescribed to avoid some of the social
stigma that comes from undergoing puberty later than
one’s peers.

54. Likewise, cisgender girls with hypogonadotropic
hypogonadism (delayed puberty due to lack of estrogen
caused by a problem with the pituitary gland or hypo-
thalamus) may be treated with estrogen to initiate pu-
berty. 1 also treat cisgender girls with Polycystic
Ovarian Syndrome (PCOS) with hormonal birth control
or testosterone suppression to reduce some symptoms
of the condition including excess facial hair.

55. Similarly, a cisgender boy and a transgender boy
could both seek surgery to remove breast tissue to help
align their body or appearance with their gender.

56. As an endocrinologist, I regularly prescribe hor-
mone treatment to my patients—cisgender and transgender
—for various medical needs. The care is always indi-
vidually calibrated to the individual, their baseline hor-
mone levels, and their particular medical needs.

57. The legislative findings in the medical care ban
also claim that “medical procedures that alter a minor’s
hormonal balance, remove a minor’s sex organs, or oth-
erwise change a minor’s physical appearance
can lead to the minor becoming irreversibly sterile, hav-
ing increased risk of disease and illness, or suffering
from adverse and sometimes fatal psychological conse-
quences.” I am not aware of what these findings might
be referring to, but the risks related to hormone therapy
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and puberty suppression generally do not vary based on
the condition they are being prescribed to treat, and the
same hormones are used for a variety of indications in
addition to gender dysphoria. Additionally, these risks
are much less likely when the treatment is prescribed
and supervised by a clinician. When is obtained on the
black market and not supervised by appropriate clinical
providers, as with all medication, these risks increase
dramatically.

58. Potential risks that may be present like potential
impacts on fertility are extensively discussed with pa-
tients and families and all decisions are made on an in-
dividual basis weighing the risks and benefits.

59. One argument against gender-affirming medical
treatment for transgender youth that is often raised is
that the treatment is automatically sterilizing, but this
is not accurate. Many transgender people (and cisgen-
der people) undergo fertility preservation before any
treatment that would compromise fertility. @ Many
more transgender people may be treated with gender-
affirming surgery that has no impact on fertility such as
chest reconstruction. Pubertal suppression on its own
has no impact on fertility. Hormone therapy can im-
pact fertility but many transgender individuals conceive
children after undergoing hormone therapy.” We also

4 Light AD, Obedin-Maliver J, Sevelius JM, Kerns JL. Trans-
gender men who experienced pregnancy after female-to-male gen-
der transitioning. Obstet Gynecol. 2014;124(6):1120-1127; Max-
well S, Noyes N, Keefe D, Berkeley AS, Goldman KN. Pregnancy
Outcomes After Fertility Preservation in Transgender Men. Ob-
stet Gymecol. 2017;129(6):1031-1034; Neblett MF 2nd, Hipp HS.
Fertility Considerations in Transgender Persons. Emndocrinol
Metab Clin North Am. 2019;48(2):391-402; Stark BA, Mok-Lin E.
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counsel our patients taking testosterone that it is not an
adequate form of birth control and patients can still be-
come pregnant while on testosterone. New techniques
are also being developed to help transgender men pre-
serve oocytes even while on testosterone.

60. Many medical treatments that are necessary to
preserve a person’s health and well-being can impact an
individual’s fertility, but patients regularly proceed with
the treatment after giving informed consent. With
other endocrine conditions, the impact of treatment on
fertility may be unknown but patients are individually
counseled and empowered to make decisions based on
what is best for their overall health. For example, with
treatment for Klinefelter’s Syndrome, which is an inter-
sex condition where a person’s testicles eventually fail,
some data suggests that testosterone treatment impairs
fertility, while other data suggests that testosterone
treatment improves fertility. Patients are counseled
about the various risks and side effects before any treat-
ment is initiated.

61. In contrast to care for transgender youth, which
can always leave room for fertility preservation, many
surgical treatments performed on intersex infants—
which the medical care ban permits—would permanently
impact fertility.

62. The medical care ban’s suggestion that gender-
affirming care is associated with adverse and sometimes
fatal psychological consequences is incorrect. It is

Fertility preservation in transgender men without discontinuation
of testosterone. F S Rep. 2022 Feb 9;3(2):153-156. doi: 10.1016/
j-xfre.2022.02.002. PMID: 35789719; PMCID: PM(C9250124.
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withholding this care that can be associated with fatal
consequences, not providing it.

63. All medical treatment comes with risk, and there
can be side effects with any medication. In the case of
medical treatment for gender dysphoria, decades of re-
search and clinical experience have shown that the risk
of adverse side effects from either pubertal suppression
treatment or hormone therapy is low and it is greatly
outweighed by the benefits of the care.

64. In my field of medicine, there are many examples
of treatment that we provide even where the side effects
can be very significant. As just one example, there are
certain injectable medications used to treat Type 2 Dia-
betes that can cause severe gall bladder inflammation.
I have had multiple patients who have needed their gall
bladders removed as a result of this treatment, but this
care is still provided because the benefits outweigh even
these severe potential risks. In addition, many individ-
uals are using medications in the category of GLP-1 ag-
onists like liraglutide, dulaglutide, exenaglutide, and
semaglutide for Type 2 Diabetes and weight loss.
These medications also have been shown to cause pan-
creatitis, which can be deadly, and these are some of the
most commonly requested medications for weight loss
today. Finally, insulin, which is a lifesaving drug and
required for life for those with Type 1 Diabetes, can
have severe and deadly side effects if not used in a very
careful manner. Severe hypoglycemia or low blood
sugar can lead to seizure, coma and death in a very short
period of time with doses in excess of need.

65. In sum, the medical treatments described above
are safe, effective and essential for the well-being of
many transgender young people. My patients who re-
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ceive medically appropriate treatment for gender dys-
phoria experience significant improvement in their
health. Medical treatment recommended for and pro-
vided to transgender adolescents with gender dysphoria
can substantially reduce lifelong gender dysphoria and
can eliminate the medical need for surgery later in life.
Providing gender-affirming medical care can be lifesav-
ing treatment and can improve the short- and long-term
health outcomes for transgender youth.

HARMS OF WITHOLDING OR TERMINATING
TREATMENT FOR TRANSGENDER YOUTH WITH
GENDER DYSPHORIA

66. Withholding pubertal suppression and hormone
therapy from transgender young people when it is med-
ically indicated is extremely harmful. As noted above,
administration of pubertal suppression has shown to be
associated reduced distress in patients with gender dys-
phoria. If I was prohibited from treating my patients
with this treatment where it is medically indicated, it
would result in predictable and significant harms, in-
cluding, at least, the partially irreversible changes from
endogenous puberty described below.

67. The goal of treatment for gender dysphoria is to
reduce the distress associated with the disconnect be-
tween a person’s assigned sex at birth and their gender
identity. Denying pubertal suppression treatment and
gender-affirming hormones to a transgender adolescent
who needs the treatment will not cause the adolescent
to stop being transgender. It will only cause the minor
to experience distress from lack of treatment.

68. From a medical perspective, it is at least as dan-
gerous to withdraw treatment once it has been initiated
as it is to withhold the initiation of treatment. If a cli-
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nician is forced to stop pubertal suppression as a result
of a legal prohibition on the medical treatment, it will
cause patients to resume their endogenous puberty.
This could result in extreme distress for patients who
have been relying on pubertal suppression to prevent
bodily changes that come with their endogenous pu-
berty. For a girl who is transgender, this could mean
that she would immediately start experiencing genital
growth, body hair growth, deepening of her voice and
development of a more pronounced Adam’s apple.
This can lead to a life of increased risk of being easily
identified and targeted for being transgender. This
puts them at risk for discrimination, harassment, and
death. For a boy who is transgender, this could mean
that he would have the initiation of a menstrual cycle
and breast growth. This could lead to the need for a
mastectomy that could have otherwise been avoided.
These changes can be extremely distressful for a young
person who had been experiencing gender dysphoria
that was then relieved by the initiation of pubertal sup-
pression. Many people may progress to self-harm and
experience suicidality when their dysphoria worsens
due to discontinuation of their gender affirming hor-
mones.

69. Additionally, the effects of undergoing one’s en-
dogenous puberty may not be reversible even with sub-
sequent hormone therapy and surgery, thus exacerbat-
ing lifelong gender dysphoria in patients who would
have this treatment withheld or cut off.  Bodily
changes from puberty as to stature, hair growth, genital
growth, voice and breast development can be impossible
or more difficult to counteract.
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70. If I had to pull my patients off treatment without
medical indication, even for a short time, I would be con-
cerned that some could become so traumatized they
would resort to self-harm and potentially even attempt
suicide. To take them off mid-treatment where the
treatment is working could be life-threatening.

Executed on: Apr. 17, 2023

/s/ DEANNA ADKINS, MD
DEANNA ADKINS, MD
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APPENDIX K

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

No. 3:23-cv-00376

L.W.,BY AND THROUGH HER PARENTS AND NEXT
FRIENDS, SAMANTHA WILLIAMS AND BRIAN WILLIAMS,
ET AL., PLAINTIFFS

.

JONATHAN SKRMETTI, IN HIS OFFICIAL CAPACITY AS
THE TENNESSEE ATTORNEY GENERAL AND
REPORTER, ET AL., DEFENDANTS

EXPERT DECLARATION OF ARON JANSSEN, M.D.

I, Aron Janssen, M.D., hereby declare and state as
follows:

1. I am over 18 years of age, of sound mind, and in
all respects competent to testify.

2. I have been retained by counsel for Plaintiffs as
an expert in connection with the above-captioned litiga-
tion. The opinions expressed herein are my own and
do not express the views or opinions of my employer.

3. I have actual knowledge of the matters stated
herein. If called to testify in this matter, I would tes-
tify truthfully and based on my expert opinion.

4. Inpreparing this declaration, I reviewed Tennes-
see Senate Bill 1 (the “Statute,” the “Ban,” or the
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“Health Care Ban”). My opinions contained in this
declaration are based on: my clinical experience as a
psychiatrist treating patients with gender dysphoria, in-
cluding transgender children, adolescents, and young
adults; my knowledge of the peer-reviewed research, in-
cluding my own, regarding the treatment of gender dys-
phoria, which reflects advancements in the field of
transgender health; my knowledge of the clinical prac-
tice guidelines for the treatment of gender dysphoria,
including my work as a contributing author of the eighth
edition of the World Professional Association for
Transgender Health (“WPATH?”) Standards of Care for
the Health of Transgender and Gender Diverse People
(SOC 8); and my review of any of the materials cited
herein.

5. The materials I have relied upon in preparing this
declaration are the same types of materials that experts
in my field of study regularly rely upon when forming
opinions on the subject. I may wish to supplement
these opinions or the bases for them as a result of new
scientific research or publications or in response to
statements and issues that may arise in my area of ex-
pertise.

SUMMARY OF OPINIONS

6. Gender-affirming healthcare for transgender
youth—including puberty-delaying medication and
gender-affirming hormones for adolescents—is widely
accepted as medically necessary treatment for gender
dysphoria. The following medical groups, among oth-
ers, recognize that gender-affirming health care is safe
and effective for adolescents: American Academy of
Child and Adolescent Psychiatry, the American Acad-
emy of Pediatrics, the American Psychological Associa-
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tion, the American Psychiatric Association, and the
American Medical Association, among many other main-
stream medical organizations.

7. Under the World Professional Association for
Transgender Health (“WPATH?”) Standards of Care and
treatment guidelines from the Endocrine Society,
gender-affirming treatment is provided only after a
careful and thorough assessment of a patient’s mental
health, including co-occurring conditions, history of
trauma, and substance use, among many other factors.

8. The legislative findings of the Health Care Ban
reflect a distorted and erroneous interpretation of the
relevant scientific literature and mental health treat-
ments for gender-affirming care. Studies have repeat-
edly documented that puberty-delaying medication and
gender-affirming hormone therapy are associated with
mental health benefits in both the short and long term.
Further, I have seen first-hand countless times the ben-
efits that adolescents can have when they have access to
this safe and necessary medical care.

9. By contrast, there is no evidence that adolescents
with persistent gender dysphoria can be treated with
mental health therapy to stop being transgender, and
such practices have been shown to be harmful and un-
ethical. Banning transgender youth from receiving
gender-affirming care will profoundly harm the mental
health and wellbeing of individuals who need it.

BACKGROUND AND QUALIFICATIONS

10. I am the Vice Chair of the Pritzker Department
of Psychiatry and Behavioral Health at the Ann and
Robert H. Lurie Children’s Hospital of Chicago (“Chil-
dren’s Hospital”), where I also serve as Clinical Associ-
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ate Professor of Child and Adolescent Psychiatry and
Medical Director for Outpatient Psychiatric Services.
I maintain a clinical practice in Illinois where I treat pa-
tients from Illinois and the surrounding states.

11. I received my medical degree from the Univer-
sity of Colorado School of Medicine and completed my
residency in psychiatry and fellowship in child and ado-
lescent psychiatry at New York University Langone
Medical Center.

12. In 2011, I founded the Gender and Sexuality Ser-
vice at New York University, for which I served as Clin-
ical Director. I also previously served as Co-Director
of the New York University Pediatric Consultation Li-
aison Service for the New York University Department
of Child and Adolescent Psychiatry.

13. I am board certified in Child and Adolescent Psy-
chiatry and Adult Psychiatry.

14. I have been treating children and adolescents
with gender dysphoria for over 12 years. I have seen
and treated over 500 children and adolescents with gen-
der dysphoria during my medical career. Currently,
approximately 90 percent of the patients in my clinical
practice are transgender children and adolescents.

15. As part of my practice, I stay current on medical
research and literature relating to the care of trans-
gender persons and patients with gender dysphoria. I
am an Associate Editor of the peer-reviewed publication
Transgender Health and a reviewer for LGBT Health
and Journal of the American Academy of Child and Ad-
olescent Psychiatry, both of which are peer-reviewed
journals.
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16. I am the author or co-author of 16 articles on care
for transgender patients and am the co-editor of Affirm-
ative Mental Health Care for Transgender and Gender
Diverse Youth: A Clinical Casebook (Springer Pub-
lishing, 2018), which is the first published clinical case-
book on the mental health treatment for children and
adolescents with gender dysphoria. I have also au-
thored or co-authored numerous book chapters on treat-
ment for transgender adults and youth.

17. I have been a member of WPATH since 2011. I
was actively involved in the revision of WPATH’s Stand-
ards of Care for the Health of Transgender and Gender
Diverse People (“Standards of Care”), serving as a
member of revision committees for both the child and
adult mental health chapters of version 8 of WPATH’s
Standards of Care (SOC 8), published in 2022.

18. In addition to the above, I am involved in training
other medical and mental health providers in the treat-
ment of children and adolescents with gender dysphoria.
I have conducted trainings for over 1,000 medical and
mental health providers and have given dozens of public
addresses, seminars, and lectures on the treatment of
gender dysphoria in children and adolescents.

19. I am also involved in a number of international,
national, and regional committees that contribute to the
scholarship and provision of care to transgender people.
I am the Chair of the American Academy of Child and
Adolescent Psychiatry’s Sexual Orientation and Gender
Identity Committee. I serve as a member of the
Transgender Health Committee for the Association of
Gay and Lesbian Psychiatrists. I am the Founder and
Director of the Gender Variant Youth and Family Net-
work.
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20. Further information about my professional back-
ground and experience is outlined in my curriculum vi-
tae, a true and accurate copy of which is attached as Ex-
hibit A to this report.

21. Within the last four years, I testified as an expert
at trial or by deposition in: B.P.J. v. W. Va. Bd. of
Educ., Case No. 2:21-cv-00316 (S.D. W.Va.) and L.E. v.
Lee, No. 3:21-cv-00835 (M.D. Tenn.).

22. T am being compensated for my work on this mat-
ter at a rate of $400 per hour for preparation of this re-
port and for time spent preparing for and giving local
deposition or trial testimony. In addition, I would be
compensated $2,500 per day for deposition or trial testi-
mony requiring travel and $300 per hour for time spent
travelling, plus reasonable expenses. My compensa-
tion does not depend on the outcome of this litigation,
the opinions I express, or the testimony I may provide.

EXPERT OPINIONS
A. Gender Identity

23. At birth, infants are assigned a sex, either male
or female, based on the appearance of their external
genitalia. For most people, their sex assigned at birth,
or assigned sex, matches that person’s gender identity.
For transgender people, their assigned sex does not
align with their gender identity.

24. Gender identity is a person’s core sense of be-
longing to a particular gender, such as male or female.
Every person has a gender identity. Living in a man-
ner consistent with one’s gender identity is critical to
the health and wellbeing of any person, including trans-
gender people.
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25. The legislative findings of the Health Care Ban
do not use the term “gender identity” and instead use
the terms “purported identity” or “asserted identity.”
But an individual’s gender identity is not merely a per-
sonal decision, preference, or belief. A transgender
boy cannot simply turn off his gender identity like a
switch, any more than a non-transgender boy or anyone
else could.’!

26. The lack of evidence demonstrating that gender
identity can be altered, either for transgender or for
non-transgender individuals, underscores the innate na-
ture and immutability of gender identity. Past at-
tempts to “cure” transgender individuals by using talk
therapy, and even aversive therapy, to change their gen-
der identity to match their birth-assigned sex were inef-
fective and associated with extreme psychological
harm.? Every leading medical and mental health or-

! Some older studies have shown that prepubertal children with
gender non-conforming expression realize with the onset of pu-
berty that their gender identity is consistent with their sex as-
signed at birth. Those studies are subject to criticism for not ac-
curately measuring “desistance” of a transgender identity among
children. But even if those studies of prepubertal children were
accepted uncritically, there are no studies that claim to document
similar “desistance” once a minor reaches adolescence. See Mad-
eleine S.C. Wallien, Peggy T. Cohen-Kettenis, Psychosexual Out-
come of Gender-Dysphoric Children, JOURNAL OF THE AMER-
ICAN ACADEMY OF CHILD & ADOLESCENT PSYCHIATRY,
Volume 47, Issue 12, 2008, Pages 1413-1423, ISSN 890-8567,
https://doi.org/10.1097/CHI.0b013e31818956b9.

2 Turban, et al., Association between recalled exposure to gender
identity conversion efforts and psychological distress and suicide
attempts among transgender adults, 77 JAMA PSYCHIATRY 68
(2020); Green, A. E., Price-Feeney, M., Dorison, S. H., & Pick, C.J.
(2020). Self-reported conversion efforts and suicidality among
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ganization has issued clear statements that those prac-
tices are harmful, ineffective, and unethical.?

B. Gender Dysphoria and Its Diagnostic Criteria

27. Gender dysphoria is the clinical diagnosis for the
significant distress that results from the incongruity be-
tween one’s gender identity and sex assigned at birth.
It is a serious medical condition, and it is codified in the
American Psychiatric Association’s Diagnostic and Sta-
tistical Manual of Mental Disorders, Fifth Edition,
Text Revision (DSM-5-TR) (DSM-5 released in 2013
and DSM-5-TR released in 2022).

28. The DSM-5 defines gender dysphoria as a
“marked difference between the individual’s expressed/
experienced gender and the gender others would assign
him or her, and it must continue for at least six months.
In children, the desire to be of the other gender must be

US LGBTQ youths and young adults, 2018. AMERICAN JOUR-
NAL OF PUBLIC HEALTH, 110(8), 1221-1227; Craig, S. L., Aus-
tin, A., Rashidi, M., & Adams, M. (2017).

3 See, e.g., American Medical Association Health care needs of
lesbian, gay, bisexual and transgender populations. H-160.991. 2017.
https://policysearch.ama-assn.org/policyfinder/detail/gender%20
identity?uri=%2FAMADoc%2FHOD.xml-0-805.xml; Byne W,
Bradley SJ, Coleman E, et al.; American Psychiatric Association
Task Force on Treatment of Gender Identity Disorder . Report of
the American Psychiatric Association Task Force on treatment of
gender identity disorder. ARCH SEXBEHAV. 2012;41(4):759-
796; The American Academy of Child & Adolescent Psychiatry.
Conversion Therapy. 2018. https./www.aacap.org/AACAP/Policy
Statements/2018/Conversion Therapy.aspx.; Rafferty J; Commit-
tee on Psychosocial Aspects of Child and Family Health; Commit-
tee on Adolescence; Section on Lesbian, Gay, Bisexual, and Trans-
gender Health and Wellness. Ensuring comprehensive care and
support for transgender and gender-diverse children and adoles-
cents. Pediatrics. 2018;142(4):e20182162.
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present and verbalized. This condition causes clini-
cally significant distress or impairment in social, occu-
pational, or other important areas of functioning.”

29. “Gender Dysphoria in Children” is a diagnosis
applied only to pre-pubertal children in the DSM-5.
The criteria are:

A. A marked incongruence between one’s experi-
enced/expressed gender and assigned gender, of
at least 6 months duration, as manifested by at
least six of the following (one of which must be
Criterion Al):

1.

A strong desire to be of the other gender or
insistence that one is the other gender (or
some alternative gender different from one’s
assigned gender)

In boys (assigned gender), a strong prefer-
ence for cross-dressing or simulating female
attire; or in girls (assigned gender), a strong
preference for wearing only typical mascu-
line clothing and a strong resistance to the
wearing of typical feminine clothing.

A strong preference for cross-gender roles in
make-believe play or fantasy play.

. A strong preference for the toys, games, or

activities stereotypically used or engaged in
by the other gender.

A strong preference for playmates of the
other gender.

In boys (assigned gender), a strong rejection
of typically masculine toys, games, and activ-
ities and a strong avoidance of rough-and-
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tumble play; or in girls (assigned gender), a
strong rejection of typically feminine toys,
games, and activities.

A strong dislike of one’s sexual anatomy.

A strong desire for the primary and/or sec-
ondary sex characteristics that match one’s
experienced gender.

B. The condition is associated with clinically signif-
icant distress or impairment in social circles,
school, or other important areas of functioning.

30. The DSM-5 has a separate diagnosis of “Gender
Dysphoria in Adolescents and Adults.” The criteria

are:

A. A marked incongruence between experienced/
expressed gender and assigned gender, of at
least 6 months’ duration, as manifested by at
least two of the following:

1.

2.

A marked incongruence between one’s expe-
rienced/expressed gender and primary or
secondary sex characteristics (or in young
adolescents, the anticipated secondary sex
characteristics).

A strong desire to be rid of one’s primary
and/or secondary sex characteristics because
of a marked incongruence with one’s experi-
enced/expressed gender (or in young adoles-
cents, a desire to prevent the development of
the anticipated secondary sex characteris-
tics).
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3. A strong desire for the primary and/or sec-
ondary sex characteristics of the other gen-
der.

4. A strong desire to be of the other gender (or
some alternative gender different from one’s
assigned gender).

5. A strong desire to be treated as the other
gender (or some alternative gender different
from one’s assigned gender).

6. A strong conviction that one has the typical
feelings and reactions of the other gender (or
some alternative gender different from one’s
assigned gender).

B. The condition is associated with clinically signif-
icant distress or impairment in social, occupa-
tional, or other important areas of functioning.

31. Simply being transgender or gender noncon-
forming is not a medical condition to be treated. As the
DSM-5 recognizes, diagnosis and treatment are “fo-
cus[ed] on dysphoria as the clinical problem, not identity
per se.” (DSM-5, at 451). The DSM-5 unequivocally
repudiated the outdated view that being transgender is
a pathology by changing the name of the condition from
“Gender Identity Disorder” to “Gender Dysphoria” and
by revising the diagnostic criteria to recognize the clin-
ical distress as the focus of the treatment, not the pa-
tient’s transgender status.

C. Standard of Care for the Treatment of Gender Dys-
phoria in Adolescents

32. WPATH has issued Standards of Care for the
Health of Transgender and Gender Diverse People
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(“WPATH Standards of Care” or “SOC”) since 1979.
The current version is SOC 8, published in 2022. The
WPATH Standards of Care, which are widely accepted
in the medical community, provide guidelines for multi-
disciplinary care of transgender individuals, including
children and adolescents, and describe criteria for med-
ical interventions to treat gender dysphoria, including
hormone treatment and surgery when medically indi-
cated, for adolescents and adults.

33. The SOC 8 is based upon a rigorous and method-
ological evidence-based approach. Its recommenda-
tions are informed by a systematic review of evidence
and an assessment of the benefits and harms of alterna-
tive care options, as well as expert consensus. The pro-
cess for development of SOC 8 incorporated recommen-
dations on clinical practice guideline development from
the National Academies of Medicine and The World
Health Organization. Its recommendations were
graded using a modified GRADE methodology consid-
ering the available evidence supporting interventions,
risks and harms, and feasibility and acceptability.”

34. A clinical practice guideline from the Endocrine
Society (the Endocrine Society Guideline) provides sim-

4 Coleman, E., et al., J. (2022). Standards of Care for the Health
of Transgender and Gender Diverse People, Version 8. INTER-
NATIONAL JOURNAL OF TRANSGENDER HEALTH, 23(S1),
S1-S260.

> Guyatt G, et al. GRADE guidelines: 1. Introduction-GRADE
evidence profiles and summary of findings tables. J CLIN EPI-
DEMIOL. 2011 Apr;64(4):383-94. doi: 10.1016/j.jclinepi.2010.04.
026. Epub 2010 Dec 31. PMID: 21195583.
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ilar widely accepted protocols for the medically neces-
sary treatment of gender dysphoria.®

35. The Health Care Ban states that “medical proce-
dures that alter a minor’s hormonal balance, remove a
minor’s sex organs, or otherwise change a minor’s phys-
ical appearance are not consistent with professional
medical standards.” But no mainstream medical or-
ganization has taken that position. To the contrary,
every major medical organization to take a position on
the issue—including the American Academy of Pediat-
rics, the American Medical Association, the American
Psychiatric Association, the American Psychological As-
sociation, and the American Academy of Child and Ado-
lescent Psychiatry—agrees with WPATH and the Endo-
crine Society that puberty-delaying medication and
gender-affirming hormones are appropriate and medi-
cally necessary treatments for adolescents when clini-
cally indicated.”

6 Hembree, W. C., et al. (2017). Endocrine treatment of gender-
dysphoric/gender-incongruent persons: An Endocrine Society
clinical practice guideline. THE JOURNAL OF CLINICAL
ENDOCRINOLOGY & METABOLISM, 102(11), 3869-3903,
available at https://doi.org/10.1210/j¢.2017-01658

" Rafferty, J., Committee on Psychosocial Aspects of Child and
Family Health, Committee on Adolescence and Section on Lesbian,
Gay, Bisexual, & Transgender Health and Wellness. Policy State-
ment: Ensuring Comprehensive Care and Support for Transgender
and Gender Diverse Children and Adolescents. PEDIATRICS.
2018; 142(4):2018-2162. Available at: https:/pediatrics.aappublications.
org/content/142/4/e20182162; Beers, L.S. American Academy of
Pediatries Speaks Out Against Bills Harming Transgender Youth.
American Academy of Pediatrics. 2021. Available at: https:/services.
aap.org/en/news-room/news-releases/aap/2021/american-academy-

of-pediatrics-speaks-out-against-bills-harming-transgender-youth/;

AACAP Statement Responding to Efforts to Ban Evidence- Based
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36. The legislative findings also state that “that sup-
posed guidelines advocating for such treatment have
changed substantially in recent years.” This is not ac-
curate. Existing clinical guidelines do not “advocate”
for treatment but rather provide clinicians with proto-
cols based on the best available evidence. The Endo-
crine Society Guideline has not been updated since 2017
and the recent update from WPATH was developed over
several years. As with all clinical practice guidelines,
these are updated to reflect the state of knowledge in
the field based on clinical experience and research.

D. Assessment and Treatment of Gender Dysphoria in
Adolescents

37. Under the WPATH Standards of Care and Endo-
crine Society Guideline, no medical or surgical treat-
ments are provided before the onset of puberty.®

Care for Transgender and Gender Diverse Youth. AMERICAN
ACADEMY OF CHILD & ADOLESCENT PSYCHIATRY. 2019.
Available at: https:/www.aacap.org/AACAP/Latest News/AACAP

Statement Responding to Efforts-to ban Evidence-Based Care

for Transgender and Gender Diverse.aspx;; American Psychi-
atric Association: Position Statement on Treatment of Trans-
gender (Trans) and Gender Diverse Youth (2020). Awvailable at
https://www.psychiatry.org/File%20Library/About-APA/Organization-

Documents-Policies/Policies/Position-Transgender-Gender-Diverse-
Youth.pdf.; American Medical Association (2012). Letter to Na-
tional Governor’s Association, Available at https:/searchlf.ama-assn.
org/letter/documentDownload ?uri=%2F unstructured%2Fbinary%2F
letter%2FLETTERS%2F2021-3-5-AMA-Letter-Opposing-MO-
HB-33-FINAL.pdf.; American Psychological Association (2015).
Guidelines for psychological practice with transgender and gen-
der nonconforming people. AMERICAN PSYCHOLOGIST, 70,
832-864

8 Coleman 2022 at S64; Hembree 2017 at 3881.
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38. If medically indicated, adolescents with gender
dysphoria who have entered puberty may be prescribed
puberty-delaying medications (GnRHa) to prevent the
distress of developing permanent, unwanted physical
characteristics that do not align with the adolescent’s
gender identity. Puberty-delaying medications allow
the adolescent time to better understand their gender
identity, while delaying distress from the progression of
the development of secondary sex characteristics such
as breasts or facial hair.

39. If medically indicated, older adolescents may be
prescribed gender-affirming hormones (testosterone
for transgender boys, testosterone suppressants and es-
trogen for transgender girls).’

40. Under the WPATH Standards of Care, puberty-
delaying medication for transgender adolescents after
the onset of puberty and gender-affirming hormone
therapy for older adolescents may be medically indi-
cated if the following criteria are met: (a) Gender
diversity/incongruence is marked and sustained over
time; (b) Meets the diagnostic criteria of gender dyspho-
ria; (¢) Demonstrates the emotional and cognitive ma-
turity required to provide informed consent/assent for
the treatment; (d) Mental health concerns (if any) that
may interfere with diagnostic clarity, capacity to con-
sent, and gender-affirming medical treatments have
been addressed sufficiently so that gender-affirming
medical treatment can be provided optimally; and (e) In-
formed of the reproductive effects, including the poten-

9 Coleman 2022 at S65-66; Hembree 2017 at 3883.
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tial loss of fertility and the available options to preserve
fertility."

41. Puberty-delaying medications and gender-
affirming hormones are prescribed only after a compre-
hensive psychosocial assessment by a qualified mental
health professional who (i) assesses for the diagnosis of
gender dysphoria and any other co-occurring diagnoses,
(ii) ensures the child can assent and the parents/guardi-
ans can consent to the relevant intervention after a thor-
ough review of the risks, benefits and alternatives of the
intervention, and (iii) if co-occurring mental health con-
ditions are present, that they do not interfere with the
accuracy of the diagnosis of gender dysphoria or impair
the ability of the adolescent to assent to care."

42. A comprehensive assessment is a critical element
of providing care before any medically necessary medi-
cal or surgical intervention for adolescents with gender
dysphoria. = The assessment should include gender
identity development, social development and support,
diagnostic assessment of co-occurring mental health
or developmental concerns, and capacity for decision-
making. SOC 8 also highlights the importance of in-
volving parent(s)/guardian(s) in the assessment and
treatment process for minors.'

43. In my own practice, I have had patients who pre-
sented with some symptoms of gender dysphoria, but
who ultimately did not meet the diagnostic criteria for a
variety of reasons, and therefore I recommended treat-

10 Coleman 2022 at S256-57.
11 Coleman 2022 at S49-51; Hembree 2017 at 3876-79.
12 Coleman 2022 at S57-58.
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ments other than gender-affirming care to alleviate
their psychological distress.

44. Some transgender people who do not come for-
ward until adolescence may have experienced symptoms
of gender dysphoria for long periods of time but been
uncomfortable disclosing those feelings to parents.
Other transgender people do not experience distress un-
til they experience the physical changes accompanying
puberty. In either case, gender-affirming care re-
quires a comprehensive assessment and persistent, sus-
tained gender dysphoria before medical treatment is
recommended to be prescribed.

45. Under the SOC 8, the precise nature of the com-
prehensive assessment may vary depending on the indi-
vidual circumstances of the adolescent so long as the as-
sessment effectively obtains information about the ado-
lescent’s strengths, vulnerabilities, diagnostic profile,
and individual needs. In some cases, a more extended
assessment process may be appropriate, such as for
youth with more complex presentations (e.g., complicat-
ing mental health histories, co-occurring autism spec-
trum characteristics, and/or an absence of experienced
childhood gender incongruence before puberty). Pro-
viders should have the training and experience to distin-
guish between gender dysphoria and other mental health
conditions or developmental anxieties.” While ad-
dressing mental health concerns is important during the
course of medical treatment, it does not mean all mental
health challenges can or should be resolved completely.
Rather, such conditions should be reasonably well-con-
trolled and not impair the ability of the patient to make

13 Coleman 2022 at S49-51.
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an informed decision or interfere with the accuracy of
the diagnosis of gender dysphoria. Indeed, some co-
occurring conditions (for example, Attention Deficit Hy-
peractivity Disorder and Autism Spectrum Disorder, to
name a few) could be chronic disorders where complete
resolution is impossible and the goal of treatment is mit-
igating harm and improving functioning.

46. It is also important to note that distress associ-
ated with untreated gender dysphoria can also amplify
co-occurring conditions that developed independently of
the gender dysphoria. Thus, treating the underlying
gender dysphoria is essential to alleviating the psycho-
logical distress associated with co-occurring conditions.

E. Efficacy of Gender-Affirming Treatment for Gender
Dysphoria in Adolescents

47. Studies have repeatedly documented that
puberty-delaying medication and gender affirming hor-
mone therapy are associated with mental health benefits
in both the short and long term. 1In the context of

14 See Chen, D., et al. (2023). Psychosocial Functioning in
Transgender Youth after 2 Years of Hormones. NEW ENG-
LAND JOURNAL OF MEDICINE, 388(3), 240-250 (finding over
the two-year study period appearance congruence, positive affect,
and life satisfaction increased, and depression and anxiety symp-
toms decreased); Green AE, DeChants JP, Price MN, Davis CK.
Association of Gender-Affirming Hormone Therapy With Depres-
ston, Thoughts of Suicide, and Attempted Suicide Among
Transgender and Nonbinary Youth. J ADOLESC HEALTH.
2022 Apr;70(4):643-649. (finding that access to gender-affirming
hormones during adolescence was associated with lower odds of re-
cent depression and having attempted suicide in the past year);
Turban, J.L., et al. (2020) Pubertal Suppression for Transgender
Youth and Risk of Suicidal Ideation. PEDIATRICS.
145(2):e20191725 at 1 (finding that access to puberty delaying med-
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gender-affirming hormone therapy, studies have docu-
mented the benefits in both adolescents and adults."”

ication during adolescence is associated with a decreased lifetime
incidence of suicidal ideation among adults); Achille, C., et al.
(2020). Longitudinal impact of gender-affirming endocrine inter-
vention on the mental health and wellbeing of transgender youths:
Preliminary results. INT’L J. PEDIATRIC ENDOCRINOL-
OGY. 2020:8 at 1 (finding that endocrine intervention was associ-
ated with decreased depression and suicidal ideation and improved
quality of life for transgender youth); Kuper, L.E., et al. (2020).
Body Dissatisfaction and Mental Health Outcomes of Youth on
Gender-Affirming Hormone Therapy. PEDIATRICS. 145(4):
€20193006 at 1 (showing hormone therapy in youth is associated
with reducing body dissatisfaction and modest improvements in
mental health); van der Miesen, A.I.R., et al. (2020). Psychological
Functioning in Transgender Adolescents Before and After Gen-
der-Affirmative Care Compared with Cisgender General Popula-
tion Peers. J. ADOLESC. HEALTH. 66(6):699-704 at 699 (show-
ing fewer emotional and behavioral problems after puberty sup-
pression, and similar or fewer problems compared to same-age cis-
gender peers) (“van der Miesen 2020”); Costa, R., et al. (2015).
Psychological Support, Puberty Suppression, and Psychosocial
Functioning in Adolescents with Gender Dysphoria. J. SEX-
UAL MEDICINE. 12(11):2206-14 at 2206 (finding increased psy-
chological function after six months of puberty suppression); de
Vries, A.L.C,, et al. (2014). Young Adult Psychological Outcome
After Puberty Suppression and Gender Reassignment. PEDI-
ATRICS. 134(4):696-704 (following a cohort of transgender young
people in the Netherlands from puberty suppression through sur-
gical treatment and finding that the cohort had global functioning
that was equivalent to the Dutch population) (“de Vries 2014”).

5 See, e.g., Aldridge Z, et al. (2021). Long-term effect of gender-
affirming hormone treatment on depression and anxiety symp-
toms in tramsgender people: A prospective cohort study. AN-
DROLOGY. 9(6):1808-1816.; Almazan AN, Keuroghlian AS (2021).
Association Between Gender-Affirming Surgeries and Mental
Health Outcomes. JAMA SURG. 156(7):611-618; Baker, K., et al.
(2021). Hormone Therapy, Mental Health, and Quality of Life
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48. In addition to forestalling increased distress and
dysphoria resulting from the physical changes accompa-
nying puberty, puberty-delaying medication followed by
gender-affirming hormones brings a transgender per-
son’s body into greater alignment with their identity
over the long term and potentially reduces lifelong dis-
tress as well as the number of surgeries a transgender
person may need as an adult. The benefits of puberty-
delaying medication thus increase over the long term as
the person progresses into adulthood.'

49. The legislative findings of the Health Care Ban
also state that gender-affirming care leads to “the minor
becoming irreversibly sterile” or “suffering from ad-
verse and sometimes fatal psychological consequences.”
These statements are false and misunderstand the liter-
ature on fertility and medical and mental health out-
comes.

50. For fertility, the potential risks to a person’s abil-
ity to create genetically related children are highly spe-
cific to the type of medical intervention, and where in
puberty a child may be. As an example, a child who is
on puberty suppression may opt to stop puberty sup-
pression with resumption of puberty and a return of full
gonadal function. As an example, I have had trans-
gender adolescent patients who chose to preserve their
sperm or eggs for future assisted reproduction by stop-
ping puberty suppression briefly before initiating gen-
der affirming hormones.

Among Transgender People: A Systematic Review, JOURNAL
OF THE ENDOCRINE SOCIETY, Volume 5, Issue 4 bvab011.

16 de Vries 2014.
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51. As for the legislative findings’ reference to “fatal
psychological consequences,” one presumes this is a ref-
erence to the potential that a patient could attempt sui-
cide. Data on suicide demonstrates that transgender in-
dividuals have elevated risk for suicidal ideation and at-
tempts compared to the general population, but that el-
evated risk is not a result of gender affirming care.'”
Rather, the factors associated with elevated risk of sui-
cide for transgender individuals are discrimination, ex-
posure to attempts to change gender identity, and the
denial of medically necessary gender-affirming care.”

52. The legislative findings of the Health Care Ban
also state that the efficacy of gender-affirming care is
“not supported by high-quality, long-term medical stud-
ies.” This statement is also false. There have been
scores of studies in adult transgender patients from pro-
spective data collection among this population over dec-
ades. In children and adolescents, there are similar
studies with decades-long follow up,” and one recent
study of a 4 site NIH-funded trial with 2-year psychoso-

I For example, in the Dutch study, for adolescents recommended
for puberty-dealying hormonal therapy, there was “evidence of im-
provement in general psychologic problems at follow-up and cer-
tainly no evidence of deterioration in psychological wellbeing.”
Zucker, K., et al (2010), Gender Identity Disorder: A Descriptive
Clinical Study, JOURNAL OF GAY & LESBIAN MENTAL
HEALTH, 15:1, 658-82.

18 See Amy E. Green, et al., Association of Gender-Affirming
Hormone Therapy With Depression, Thoughts of Suicide, and At-
tempted Suicide Among Transgender and Nonbinary Youth,
JOURNAL OF ADOLESCENT HEALTH, Volume 70, Issue 4,
2022, Pages 643-649, ISSN 1054-139X; Turban 2020.

19 Wallien & Cohen-Kettenis (2008).
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cial outcomes after initiation of gender affirming hor-
mones.”

53. By contrast, there are no studies supporting the
Health Care Ban’s speculation that an adolescent’s gen-
der dysphoria “can be resolved by less invasive ap-
proaches that are likely to result in better outcomes for
the minor.” To the extent the Health Care Ban’s legis-
lative findings suggest that “therapy only” treatment is
likely to have better outcomes for adolescents, that as-
sertion lacks any empirical or scientific support. And,
as discussed above, to the extent that the goal of therapy
is to advance the legislature’s stated interest “in encour-
aging minors to appreciate their sex [assigned at birth],”
such therapies have been shown to be ineffective, harm-
ful, and unethical.

54. In my own practice, I have seen firsthand count-
less times the benefits that adolescents can have when
they get access to safe and necessary gender-affirming
medical care. I have had patients that had worsening
thoughts of suicide every time they would near menstru-
ation that completely resolved when puberty suppres-
sion was initiated. I have had patients who had previ-
ously been admitted to psychiatric hospitalizations and
received multiple psychiatric medications improve to
the point that those medications were no longer neces-
sary after finding family support and receiving gender-
affirming hormones. If there was space, I could in-
clude hundreds of such stories of adolescents who, with
access to appropriate care, began to thrive and engage
with the family, their friends and in their schools and
communities.

2 Chen, et al. (2023).
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55. Discriminating against transgender adolescents,
or withholding gender-affirming care, will not prevent
them from being transgender. To the contrary, as
noted previously, stigma, discrimination, and denial of
care have been shown to have a profoundly harmful im-
pact on the mental health of transgender people and
other minority groups.”

I declare under penalty of perjury under the laws of
the United States of America that the foregoing is true
and correct.

Executed this 17th day of Apr. 2023.

/s/ ARON JANSSEN, M.D.
ARON JANSSEN, M.D.

2 White Hughto, J.M., et al. (2015). Transgender stigma and
health: A critical review of stigma determinants, mechanisms,
and interventions. SOC. SCI. MED. 147:222-31; Owen-Smith, et
al. (2018). Association Between Gender Confirmation Treat-
ments and Perceived Gender Congruence, Body Image Satisfac-
tion, and Mental Health in a Cohort of Transgender Individuals.
THE JOURNAL OF SEXUAL MEDICINE, 15(4), 591-600.
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APPENDIX L

1. U.S. Const. Amend. XIV, Sec. 1 provides:

All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside. No
State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United
States; nor shall any State deprive any person of life,
liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal pro-
tection of the laws.

2. Tenn. Code Ann. § 68-33-101 provides:
Findings.

(a) The legislature declares that it must take action
to protect the health and welfare of minors.

(b) The legislature determines that medical proce-
dures that alter a minor’s hormonal balance, remove a
minor’s sex organs, or otherwise change a minor’s phys-
ical appearance are harmful to a minor when these med-
ical procedures are performed for the purpose of ena-
bling a minor to identify with, or live as, a purported
identity inconsistent with the minor’s sex or treating
purported discomfort or distress from a discordance be-
tween the minor’s sex and asserted identity. These
procedures can lead to the minor becoming irreversibly
sterile, having increased risk of disease and illness, or
suffering from adverse and sometimes fatal psychologi-
cal consequences. Moreover, the legislature finds it
likely that not all harmful effects associated with these
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types of medical procedures when performed on a minor
are yet fully known, as many of these procedures, when
performed on a minor for such purposes, are experi-
mental in nature and not supported by high-quality,
long-term medical studies.

(c) The legislature determines that there is evi-
dence that medical procedures that alter a minor’s hor-
monal balance, remove a minor’s sex organs, or other-
wise change a minor’s physical appearance are not con-
sistent with professional medical standards when the
medical procedures are performed for the purpose of en-
abling a minor to identify with, or live as, a purported
identity inconsistent with the minor’s sex or treating
purported discomfort or distress from a discordance be-
tween the minor’s sex and asserted identity because a
minor’s discordance can be resolved by less invasive ap-
proaches that are likely to result in better outcomes for
the minor.

(d) The legislature finds that medical procedures
are being performed on and administered to minors in
this state for such purposes, notwithstanding the risks
and harms to the minors.

(e) The legislature finds that health authorities in
Sweden, Finland, and the United Kingdom have recog-
nized similar trends and, after conducting systematic re-
views of the evidence, have found no evidence that the
benefits of these procedures outweigh the risks and thus
have placed severe restrictions on their use.

(f) The legislature finds that Dr. John Money, one
of the earliest advocates for performing or administer-
ing such medical procedures on minors and a founder of
the Johns Hopkins Gender Identity Clinic, abused mi-
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nors entrusted to his care, resulting in the suicides of
David and Brian Reimer.

(g) The legislature finds that such medical proce-
dures are being performed on and administered to mi-
nors in this state with rapidly increasing frequency and
that supposed guidelines advocating for such treatment
have changed substantially in recent years.

(h) The legislature finds that minors lack the ma-
turity to fully understand and appreciate the life-altering
consequences of such procedures and that many individ-
uals have expressed regret for medical procedures that
were performed on or administered to them for such
purposes when they were minors.

(i) The legislature finds that many of the same
pharmaceutical companies that contributed to the opioid
epidemic have sought to profit from the administration
of drugs to or use of devices on minors for such purposes
and have paid consulting fees to physicians who then ad-
vocate for administration of drugs or use of devices for
such purposes.

(j) The legislature finds that healthcare providers
in this state have sought to perform such surgeries on
minors because of the financial incentive associated with
the surgeries, not necessarily because the surgeries are
in a minor’s best interest.

(k) The legislature finds that healthcare providers
in this state have threatened employees for conscien-
tiously objecting, for religious, moral, or ethical reasons,
to performing or administering such medical proce-
dures.
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() The legislature finds that healtheare providers
in this state have posted pictures of naked minors online
to advertise such surgeries.

(m) The legislature declares that the integrity and
public respect of the medical profession are significantly
harmed by healthcare providers performing or adminis-
tering such medical procedures on minors. This state
has a legitimate, substantial, and compelling interest in
protecting minors from physical and emotional harm.
This state has a legitimate, substantial, and compelling
interest in protecting the ability of minors to develop
into adults who can create children of their own. This
state has a legitimate, substantial, and compelling inter-
est in promoting the dignity of minors. This state has
a legitimate, substantial, and compelling interest in en-
couraging minors to appreciate their sex, particularly as
they undergo puberty. This state has a legitimate, sub-
stantial, and compelling interest in protecting the integ-
rity of the medical profession, including by prohibiting
medical procedures that are harmful, unethical, im-
moral, experimental, or unsupported by high-quality or
long-term studies, or that might encourage minors to
become disdainful of their sex.

(n) Therefore, it is the purpose of this chapter to
prohibit medical procedures from being administered to
or performed on minors when the purpose of the medical
procedure is to:

(1) Enable a minor to identify with, or live as, a
purported identity inconsistent with the minor’s sex;
or

(2) Treat purported discomfort or distress from
a discordance between the minor’s sex and asserted
identity.
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3. Tenn. Code Ann. § 68-33-102 provides:
Chapter definitions.
As used in this chapter:

(1) “Congenital defect” means a physical or chemi-
cal abnormality present in a minor that is inconsistent
with the normal development of a human being of the
minor’s sex, including abnormalities caused by a medi-
cally verifiable disorder of sex development, but does
not include gender dysphoria, gender identity disorder,
gender incongruence, or any mental condition, disorder,
disability, or abnormality;

(2) “Healthcare provider” means a healthcare pro-
fessional, establishment, or facility licensed, registered,
certified, or permitted pursuant to this title or title 63
and under the regulatory authority of:

(A) The department of health;

(B) An agency, board, council, or committee at-
tached to the department of health; or

(C) The health facilities commission;
(3) “Hormone” means an androgen or estrogen;

(4) “Knowing” and “knowingly” have the same
meaning as the term “knowing” is defined in § 39-11-
302;

(5) “Medical procedure” means:

(A) Surgically removing, modifying, altering, or
entering into tissues, cavities, or organs of a human
being; or

(B) Prescribing, administering, or dispensing any
puberty blocker or hormone to a human being;
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(6) “Minor” means an individual under eighteen (18)
years of age;

(7) “Parent” means any biological, legal, or adoptive
parent or parents of the minor or any legal guardian of
the minor;

(8) “Puberty blocker” means a drug or device that
suppresses the production of hormones in a minor’s
body to stop, delay, or suppress pubertal development;
and

(9) “Sex” means a person’s immutable characteris-
tics of the reproductive system that define the individual
as male or female, as determined by anatomy and genet-
ics existing at the time of birth.

4. Tenn. Code Ann. § 68-33-103 provides:

Prohibitions.

(a)

(1) A healthcare provider shall not knowingly
perform or offer to perform on a minor, or administer
or offer to administer to a minor, a medical procedure
if the performance or administration of the proce-
dure is for the purpose of:

(A) Enabling a minor to identify with, or live
as, a purported identity inconsistent with the mi-
nor’s sex; or

(B) Treating purported discomfort or distress
from a discordance between the minor’s sex and
asserted identity.

(2) Subdivision (a)(1) applies to medical proce-
dures that are:
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(A) Performed or administered in this state;
or

(B) Performed or administered on a minor lo-
cated in this state, including via telehealth, as de-
fined in § 63-1-155.

(b)

(1) It is not a violation of subsection (a) if a
healthcare provider knowingly performs, or offers to
perform, a medical procedure on or administers, or
offers to administer, a medical procedure to a minor
if:

(A) The performance or administration of the
medical procedure is to treat a minor’s congenital
defect, precocious puberty, disease, or physical in-
jury; or

(B) The performance or administration of the
medical procedure on the minor began prior to the

effective date of this act and concludes on or be-
fore March 31, 2024.

(2) For purposes of subdivision (b)(1)(A), “dis-
ease” does not include gender dysphoria, gender
identity disorder, gender incongruence, or any men-
tal condition, disorder, disability, or abnormality.

(3) For the exception in subdivision (b)(1)(B) to
apply, the minor’s treating physician must certify in
writing that, in the physician’s good-faith medical
judgment, based upon the facts known to the physi-
cian at the time, ending the medical procedure would
be harmful to the minor. The certification must in-
clude the findings supporting the certification and
must be made a part of the minor’s medical record.
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(4) The exception in subdivision (b)(1)(B) does
not allow a healtheare provider to perform or admin-
ister a medical procedure that is different from the
medical procedure performed prior to the effective
date of this act when the sole purpose of the subse-
quent medical procedure is to:

(A) Enable the minor to identify with, or live
as, a purported identity inconsistent with the mi-
nor’s sex; or

(B) Treat purported discomfort or distress
from a discordance between the minor’s sex and
asserted identity.

(c)

(1) It is not a defense to any legal liability in-
curred as the result of a violation of this section that
the minor, or a parent of the minor, consented to the
conduct that constituted the violation.

(2) This section supersedes any common law rule
regarding a minor’s ability to consent to a medical
procedure that is performed or administered for the
purpose of:

(A) Enabling the minor to identify with, or live
as, a purported identity inconsistent with the mi-
nor’s sex; or

(B) Treating purported discomfort or distress
from a discordance between the minor’s sex and
asserted identity.
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5. Tenn. Code Ann. § 68-33-104 provides:

Distribution of hormones or puberty blockers to minors.

A person shall not knowingly provide a hormone or
puberty blocker by any means to a minor if the provision
of the hormone or puberty blocker is not in compliance
with this chapter.

6. Tenn. Code Ann. § 68-33-105 provides:

Private right of action.

(a)

(1) Except as otherwise provided in subdivision
(a)(2), a minor, or the parent of a minor, injured as a
result of a violation of this chapter, may bring a civil
cause of action to recover compensatory damages,
punitive damages, and reasonable attorney’s fees,
court costs, and expenses, against the healthecare pro-
vider alleged to have violated § 68-33-103 or any per-
son alleged to have violated § 68-33-104.

(2) The parent of a minor injured as a result of a
violation of this chapter shall not bring a civil cause
of action against a healthcare provider or another
person if the parent consented to the conduct that
constituted the violation on behalf of the minor.

(b) The parent or next of kin of a minor may bring a
wrongful death action, pursuant to title 20, chapter 5,
part 1, against a healthcare provider alleged to have vi-
olated § 68-33-103, if the injured minor is deceased and.:

(1) The minor’s death is the result of the physical
or emotional harm inflicted upon the minor by the vi-
olation; and
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(2) The parent of the minor did not consent to
the conduct that constituted the violation on behalf of
the minor.

(e) Ifacourtin any civil action brought pursuant to
this section finds that a healthcare provider knowingly
violated § 68-33-103, then the court shall notify the ap-
propriate regulatory authority and the attorney general
and reporter by mailing a certified copy of the court’s
order to the regulatory authority and the attorney gen-
eral and reporter. Notification pursuant to this subsec-
tion (c) shall be made upon the judgment of the court
being made final.

(d) For purposes of subsection (a), compensatory
damages may include:

(1) Reasonable economic losses caused by the
emotional, mental, or physical effects of the violation,
including, but not limited to:

(A) The cost of counseling, hospitalization, and
any other medical expenses connected with treat-
ing the harm caused by the violation;

(B) Any out-of-pocket costs of the minor paid
to the healthcare provider for the prohibited med-
ical procedure; and

(C) Loss of income caused by the violation;
and

(2) Noneconomic damages caused by the viola-
tion, including, but not limited to, psychological and
emotional anguish.

(e) Notwithstanding any law to the contrary, an ac-
tion commenced under this section must be brought:
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(1) Within thirty (30) years from the date the mi-
nor reaches eighteen (18) years of age; or

(2) Within ten (10) years of the minor’s death if
the minor dies.

(f) This section is declared to be remedial in nature,
and this section must be liberally construed to effectuate
its purposes.

7. Tenn. Code Ann. § 68-33-106 provides:
Attorney general and reporter’s right of action.

(a) The attorney general and reporter shall estab-
lish a process by which violations of this chapter may be
reported.

(b) The attorney general and reporter may bring an
action against a healthcare provider or any person that
knowingly violates this chapter, within twenty (20) years
of the violation, to enjoin further violations, to disgorge
any profits received due to the medical procedure, and
to recover a civil penalty of twenty-five thousand dollars
($25,000) per violation. Each time a healthcare pro-
vider performs or administers a medical procedure in vi-
olation of § 68-33-103 constitutes a separate violation.

(e) A civil penalty collected pursuant to this section
must be paid into the general fund of this state.

(d) The attorney general and reporter is entitled to
reasonable attorney’s fees, court costs, and expenses if
the attorney general and reporter prevails in an action
brought pursuant to this section.

(e) dJurisdiction for an action brought pursuant to
this section is in the chancery or circuit court of William-
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son County or circuit court in the county where the vio-
lation occurred.

8. Tenn. Code Ann. § 68-33-107 provides:
Healthcare provider licensing sanctions.

A violation of § 68-33-103 constitutes a potential
threat to public health, safety, and welfare and requires
emergency action by an alleged violator’s appropriate
regulatory authority. Upon receiving notification pur-
suant to § 68-33-105(c), or upon otherwise becoming
aware of an alleged violation of § 68-33-103, the appro-
priate regulatory authority shall proceed pursuant to ti-
tle 63 or this title, as applicable.

9. Tenn. Code Ann. § 68-33-108 provides:
Minor immunity.

A minor upon whom a medical procedure is per-
formed or administered must not be held liable for vio-
lating this chapter.

10. Tenn. Code Ann. § 68-33-109 provides:

Application.

This chapter does not prohibit or restrict psycholog-
ical practice regulated pursuant to title 63, chapter 11;
the practice of professional counseling regulated pursu-
ant to title 63, chapter 22; or the practice of social work
regulated pursuant to title 63, chapter 23.
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	UNITED STATES COURT OF APPEALS FOR THE SIXTH CIRCUIT 
	Before:  
	S
	I. 
	A. 
	Before gender dysphoria had a name, the medical profession offered a variety of treatments for individu-als suffering from a lack of alignment between their bi-ological sex and perceived gender.  In the 1960s and 1970s, cross-sex hormones and sex-reassignment sur-geries emerged as “the option of choice” to treat the con-dition.  Walter O. Bockting & Eli Coleman, A Compre-
	hensive Approach to the Treatment of Gender Dyspho-ria, 5 J. Psych. & Hum. Sexuality 131, 132 (1992).  A 1979 study, however, concluded that these treatments did not alleviate the mental distress caused by the con-dition, prompting care centers to pull back on these forms of care.  See Jeremi M. Carswell et al., The Evo-lution of Adolescent Gender-Affirming Care:  An His-torical Perspective, 95 Hormone Rsch. Paediatrics 649, 652 (2022).  Given the “irreversibility of hormonal and surgical sex reassignment,”
	In 1979, the Harry Benjamin Society, now called the World Professional Association for Transgender Health, published the first standards of care for treating gender dysphoria.  Standards of Care:  The Hormonal and Surgical Sex Reassignment of Gender Dysphoric Per-sons (1st ed. 1979).  In line with the prevailing caution practiced by healthcare providers, the standards per-mitted hormonal and surgical interventions only for adults and only after the patients received other types of care.  Id. §§ 4.3.4, 4.14.
	In 1980, the American Psychiatric Association first classified gender dysphoria as a medical condition, ini-tially calling it “gender identity disorder” and describ-ing it as a “persistent sense of discomfort” with one’s bi-ological sex.  Ky. R.47-11 at 10; DSM-III 261 (3d ed. 1980).  The diagnostic criteria for adults and minors were similar but not identical.  Id. at 261-66.  Without specifying appropriate treatments for either condition, the Association cautioned that the “long-term” effects of surgery r
	Over the next two decades or so, various medical or-ganizations, most prolifically the World Professional As-sociation for Transgender Health, offered new stand-ards of care.  Throughout this period, the Association expressed caution about using medical interventions that would alter the secondary characteristics of an in-dividual’s biological sex.  The standards also recog-nized various non-physical treatments for gender dys-phoria, including support groups, participation in recre-ational activities of the
	What the medical profession has come to call gender-affirming care was not available for minors until just be-fore the millennium.  In the late 1990s, healthcare workers in the Netherlands began using puberty blockers —designed to slow the development of male and female physical features—to treat gender dysphoria in minors. Carswell et al., supra, at 652-53.  The “Dutch Protocol” permitted puberty blockers for minors during the early stages of puberty, allowed hormone therapy at 16, and allowed genital surg
	In 1998, the World Professional Association for Transgender Health revised its standards to endorse the Dutch Protocol.  See Standards of Care for Gender Identity Disorders 19 (5th ed. 1998).  The standards permitted puberty blockers, considered “reversible,” at the onset of puberty when taken in conjunction with psy-chotherapy.  Standards of Care for Gender Identity Disorders 10 (6th ed. 2001).  They permitted cross-sex hormones, a “partially reversible” treatment, for those 16 or older but only after six 
	In 2012, the World Professional Association for Transgender Health relaxed these guidelines further.  The new standards permitted cross-sex hormones for adults and minors, including minors under the age of 16.  See Standards of Care for the Health of Transsexual, Transgender, and Gender Nonconforming People 19-20 (7th ed. 2012); Wylie C. Hembree et al., Endocrine So-ciety Clinical Practice Guideline, 102 J. Clinical Endo-crinology & Metabolism 3869, 3883 (2017).  Around this 
	time, some American doctors began using these treat-ments for children.  Ky. R.17-3 at 15.  
	Today, these guidelines permit the use of puberty blockers or cross-sex hormones from the early stages of pubertal development.  See Standards of Care for the Health of Transgender and Gender Diverse People, Ver-sion 8, 23 Int’l J. of Transgender Health S1, S64-65 (2022) (“2022 WPATH Guidelines”); Endocrine Society Clinical Practice Guideline, supra, at 3880, 3883.  Therapy or time spent living as the desired gender is no longer required before or along with such treatments. 2022 WPATH Guidelines, supra, at
	In the last few years, the number of doctors prescrib-ing sex-transition treatments and the number of chil-dren seeking them have grown.  See 2022 WPATH Guidelines, supra, at S43.  The number of private clin-ics that specialize in hormonal and surgical treatments, for example, has “grown from just a few a decade ago to more than 100 today.”  Ky. R.47-3 at 1.  The percent-
	age of youth identifying as transgender has doubled from 0.7% of the population to 1.4% in the past few years, while the percentage of adults (0.5% of the popu-lation) has remained constant.  Carswell et al., supra, at 653.  By one account, 2021 saw three times more di-agnoses of gender dysphoria among minors than 2017 did.  
	B. 
	In addition to sharing a border, Kentucky and Ten-nessee share an interest in regulating the medical treat-ments offered to children suffering from gender dyspho-ria.  Tennessee was the first of the two States to regu-late the treatments.  
	Tennessee. On March 2, 2023, Tennessee enacted  the Prohibition on Medical Procedures Performed on  Minors Related to Sexual Identity.  Tenn. Code Ann.  § 68-33-101.  Seeking to “protect[] minors from physi-cal and emotional harm,” id. § 68-33-101(m), the legisla-ture identified several concerns about recent treatments the medical profession offers to children with gender dysphoria.  The legislature appreciated that gender dysphoria is a medical condition involving “distress from a discordance between” a pe
	ical studies.”  Id.  And it noted that other helpful, less risky, and non-irreversible treatments remain available.  See id. § 68-33-101(c).  
	These findings convinced the legislature to ban cer-tain medical treatments for minors with gender dyspho-ria.  A healthcare provider may not “administer or of-fer to administer” “a medical procedure” to a minor “for the purpose of ” either “[e]nabling a minor to identify with, or live as, a purported identity inconsistent with the minor’s sex” or “[t]reating purported discomfort or distress from a discordance between the minor’s sex and asserted identity.”  Id. § 68-33-103(a)(1).  Prohibited medical proced
	The Act contains two relevant exceptions.  It per-mits the use of puberty blockers and hormones to treat congenital conditions, precocious puberty, disease, or physical injury.  Id. § 68-33-103(b)(1)(A).  And it has a continuing care exception until March 31, 2024, which permits healthcare providers to continue administering a long-term treatment, say hormone therapy, that began before the Act’s effective date, July 1, 2023.  Id.  § 68-33-103(b)(1)(B).  
	The Act authorizes the Tennessee Attorney General to enforce these prohibitions.  Id. § 68-33-106(b).  It permits the relevant state regulatory authorities to im-pose “professional discipline” on healthcare providers that violate the Act.  Tenn. R.1 ¶ 56; see Tenn. Code Ann. § 68-33-107.  It creates a private right of action, 
	enabling an injured minor or nonconsenting parent to sue a healthcare provider for violating the law.  Tenn. Code Ann. § 68-33-105(a)(1)-(2).  And it extends the statute of limitations for filing such lawsuits to 30 years after the minor reaches 18.  Id. § 68-33-105(e).  
	Three transgender minors, their parents, and a doc-tor sued several Tennessee officials, claiming the Act vi-olated the United States Constitution’s guarantees of due process and equal protection.  L.W. is 15 years old, was born a biological male, and for several years has identified as a girl.  A therapist diagnosed L.W. with gender dysphoria in December 2020, and a specialist prescribed puberty blockers in August 2021 and estro-gen hormone therapy in September 2022.  John Doe is 12 years old, was born a b
	The plaintiffs challenged the Act’s bans on puberty blockers, hormone therapy, and sex-transition surgery for children.  They moved for a preliminary injunction to prevent those features of the Act from going into ef-fect on July 1, 2023.  
	On June 28, the district court granted the motion in part.  It concluded that the challengers lacked stand-ing to contest the ban on surgeries but could challenge 
	the ban on hormones and puberty blockers.  As to due process, the court found that the Act infringes on the parents’ “fundamental right to direct the medical care of their children.”  Tenn. R.167 at 14.  As to equal pro-tection, the court reasoned (1) that the Act improperly discriminates on the basis of sex and that transgender persons constitute a quasi-suspect class and (2) that the State could not satisfy the heightened scrutiny that comes with such regulations.  The district court con-cluded that the A
	Kentucky.  On March 29, 2023, the Kentucky Gen-eral Assembly overrode Governor Andy Beshear’s veto to pass “An Act Relating to Children.”  See 2023 Ky. Acts 775 (codified at Ky. Rev. Stat. Ann. § 311.372).  The law followed extended public debate before legisla-tive committees on the potential risks of sex-transition treatments.  See Hearing on H.B. 470 Before the Ken-tucky House Judiciary Committee (Mar. 2, 2023), https://tinyurl.com/vvsfuw25; Hearing on H.B. 470 Be-fore the Kentucky Senate Families & Chil
	Under the Kentucky Act, a medical provider may not offer certain types of care “for the purpose of attempt-ing to alter the appearance of, or to validate a minor’s perception of, the minor’s sex, if that appearance or per-
	ception is inconsistent with the minor’s sex.”  Ky. Rev. Stat. Ann. § 311.372(2).  The provider may not use drugs “to delay or stop normal puberty” or to increase  a patient’s hormone levels above what would be ex-pected for a person of the patient’s age and sex.  Id.  § 311.372(2)(a)-(b).  The provider also may not perform “sterilizing” surgeries on children.  Id. § 311.372(2)(c)-(e).  The law does not restrict these treatment options for individuals over 17.  Id. § 311.372(1)(a).  
	The Act contains two exceptions.  It allows these treatments for minors with certain sexual developmen-tal disorders and for minors who seek care for injuries caused by procedures that the Act prohibits.  Id.  § 311.372(3)(a)-(c).  And it allows a minor to continue an existing course of treatment for a period “during which the minor’s use of the drug or hormone is system-atically reduced.”  Id. § 311.372(6).  
	The Act provides two methods of enforcement.  A regulatory agency “shall revoke” the license or certifi-cation of a provider who violates the Act.  Id.  § 311.372(4).  And the Act extends the statute of  limitations—to three years after the person “reasonably should have discovered” an injury or until the person reaches the age of 30, whichever is later—to file lawsuits for damages caused by violations of the Act.  Id.  § 311.372(5).  
	Seven transgender minors and their parents sued various Kentucky officials, claiming that the Act vio-lated their federal constitutional rights to due process and equal protection.  Much like the Tennessee chil-dren, the Kentucky children have experienced gender dysphoria and have found (or anticipate finding) pu-berty blockers and hormones to be helpful treatments 
	for it.  All of these plaintiffs fear the return of their gender dysphoria, depression, and other illnesses if they cannot access these treatments.  They challenged the Act’s ban on puberty blockers and hormone therapy, but they did not challenge its regulation of surgical proce-dures.  They sought a preliminary injunction to pre-vent those features of the Act from going into effect on June 29, 2023.  
	On June 28, the district court granted a preliminary injunction.  As to the due process claim, the court held that the Act infringed on the fundamental right of par-ents to obtain medical treatment for their children.  As to the equal protection claim, it concluded that the Act discriminates based on sex and that the State could not meet the rigorous scrutiny that comes with such regula-tions.  The court concluded that the Act’s ban on drug and hormone therapy was facially unconstitutional and issued a stat
	Kentucky appealed and moved for a stay of the in-junction.  The district court granted the stay, and we declined to lift it, Doe 1 v. Thornbury, 75 F.4th 655, 656-57 (6th Cir. 2023) (per curiam).  We consolidated the appeals, expedited them, and agreed to resolve them by the end of September 2023.  
	II. 
	A preliminary injunction is “an extraordinary rem-edy.”  Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 22 (2008).  Courts may grant one only if the plaintiffs present “a clear showing” that they are likely to prevail on the merits, that they face irreparable harm without an injunction, that the balance of equities favors them, and that the public interest supports an injunction.  Id.  As is often the case in a constitutional challenge, the 
	likelihood-of-success inquiry is the first among equals. Roberts v. Neace, 958 F.3d 409, 416 (6th Cir. 2020) (per curiam).  In this instance, it is largely dispositive.  While we assess the trial court’s “ultimate decision” whether to grant a preliminary injunction for “abuse of discretion,” we assess its legal determinations with “fresh eyes.”  Arizona v. Biden, 40 F.4th 375, 381 (6th Cir. 2022).  
	III. 
	The claimants face several initial headwinds in ob-taining relief.  First, they do not argue that the original fixed meaning of the due process or equal protection guarantees covers these claims.  That prompts the question whether the people of this country ever agreed to remove debates of this sort—over the use of innova-tive, and potentially irreversible, medical treatments for children—from the conventional place for dealing with new norms, new drugs, and new public health concerns: the democratic proces
	Second, while the challengers do invoke constitu-tional precedents of the Supreme Court and our Court in bringing this lawsuit, not one of them resolves these claims.  In each instance, they seek to extend the con-stitutional guarantees to new territory.  There is noth-ing wrong with that, to be certain.  But this reality does suggest that the key premise of a preliminary injunction —a showing of a likelihood of success on the merits—is missing.  Constitutionalizing new areas of American life is not somethi
	particularly when “the States are currently engaged in serious, thoughtful” debates about the issue.  Wash-ington v. Glucksberg, 521 U.S. 702, 719 (1997).  
	Third, the States are indeed engaged in thoughtful debates over this issue, as the recent proliferation of legislative activity across the country shows.  By our count, nineteen States have laws similar to those in Ten-nessee and Kentucky, all of recent vintage.  See Ala. Code § 26-26-4; Ark. Code Ann. § 20-9-1502(a); Fla. Ad-min. Code Ann. R.64B8-9.019; Ga. Code Ann. § 31-7-3.5; Idaho Code § 18-1506C; Ind. Code § 25-1-22-13; Iowa Code § 147.164; La. Stat. Ann. § 40:1098 (effective Jan. 1, 2024); Miss. Code
	Most of this legislative activity occurred within the last two years.  Failure to allow these laws to go into 
	effect would start to grind these all-over-the-map gears to a halt.  Given the high stakes of these nascent policy deliberations—the long-term health of children facing gender dysphoria—sound government usually benefits from more rather than less debate, more rather than less input, more rather than less consideration of fair-minded policy approaches.  To permit legislatures on one side of the debate to have their say while silencing legislatures on the other side of the debate under the Constitution does n
	IV. 
	As doctors, legislators, and citizens work through the risks and benefits of various treatments for children with gender dysphoria, lawyers and litigants debate the right standard for reviewing such constitutional chal-lenges.  Sometimes the Constitution is neutral about an issue, say whether a state should embrace policies that lean conservative or progressive, regulatory or de-regulatory, fiscally tight or lax, republican or demo-cratic.  Other times the Constitution is not neutral about an issue, say ove
	regulate the matter.  In that setting, the key premise of a democracy prevails—that the people’s electoral rep-resentatives will identify the strengths and weaknesses of any policy and presumptively be allowed to enact it, the antidote for mistakes being the passage of time and the good sense and self-interest of election-tenured pub-lic officials to fix them.  When the Constitution is not neutral about the issue, skeptical judicial review applies to the law from the start.  
	The threshold question is whether the Constitution is neutral about legislative regulations of new and poten-tially irreversible medical treatments for minors.  The plaintiffs claim that it is not neutral on this issue under the due process and equal protection guarantees.  We consider each theory in turn.  
	A. 
	Due process.  “No State,” the Fourteenth Amend-ment says, shall “deprive any person of life, liberty, or property, without due process of law.”  U.S. Const. amend.  XIV, § 1.  The claimants, as noted, do not claim that the original, procedure-based meaning of the guar-antee covers these claims.  But that does not end the inquiry.  The provision over time has come to secure more than just procedural rights.  It also requires heightened scrutiny for substantive protections “against government interference wit
	tions, meaning that federal courts must resist the temp-tation to invoke an unenumerated guarantee to “substi-tute” their views for those of legislatures.  Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2277 (2022) (quotation omitted).  Aptly mindful of the reality that substantive due process is “a treacherous field,” Moore v. City of E. Cleveland, 431 U.S. 494, 502 (1977), and appreciative of the risk that comes with it—loss of democratic control over public policies that the people never delegate
	No such expansion is warranted here.  This country does not have a “deeply rooted” tradition of preventing governments from regulating the medical profession in general or certain treatments in particular, whether for adults or their children.  Quite to the contrary in fact. State and federal governments have long played a criti-cal role in regulating health and welfare, which explains why their efforts receive “a strong presumption of valid-ity.”  Heller v. Doe, 509 U.S. 312, 319 (1993); see Kott-myer v. M
	This opening presumption of legislative authority to regulate healthcare gains strength in areas of “medical and scientific uncertainty.”  Gonzales v. Carhart, 550 U.S. 124, 163 (2007); see also Marshall v. United States, 414 U.S. 417, 427 (1974); cf. Collins v. Texas, 223 U.S. 288, 297-98 (1912).  In that setting, courts face two risks of error, not just one—first, that they will assume authority over an area of policy that is not theirs to reg-ulate and, second, that they will impose a constitutional stra
	Confirming all of this is the reality that we have de-veloped substantial regulatory bodies designed to ap-prove and regulate new drugs and medical treatments.  At the federal level, the Food and Drug Administration determines when new drugs are safe for public use.  Neither doctors, adults, nor their children have a consti-tutional right to use a drug that the FDA deems unsafe or ineffective.  See Abigail All. for Better Access to De-velopmental Drugs v. von Eschenbach, 495 F.3d 695, 703, 706 (D.C. Cir. 20
	Litig., 915 F.3d 1, 8-9 (1st Cir. 2019) (describing how the FDA has limited approval for antidepressants by age).  
	At the local level, we have more of the same.  There is a long tradition of permitting state governments to regulate medical treatments for adults and children.  So long as a federal statute does not stand in the way and so long as an enumerated constitutional guarantee does not apply, the States may regulate or ban medical technologies they deem unsafe.  See Wyeth v. Levine, 555 U.S. 555, 574-75, 581 (2009) (vaccine labels); Vacco v. Quill, 521 U.S. 793, 808-09 (1997) (assisted suicide); Medtronic, Inc. v.
	Washington v. Glucksberg puts a face on these points.  521 U.S. 702.  Harold Glucksberg claimed that Washing-ton State’s ban on physician-assisted suicide violated his patients’ due process rights.  Id. at 707-08.  The Court disagreed.  It allowed the State to prohibit individuals from receiving the drugs they wanted and their physi-cians wished to provide, all despite the “personal and profound” liberty interests at stake and all despite the reality that the drugs at issue often could be used for other pur
	and all important, intimate, and personal decisions are so protected.”  Id. at 727.  Even as Glucksberg lost his challenge to the Washington law, the Court’s decision did not curtail the nationwide “earnest and profound  debate about the morality, legality, and practicality of physician-assisted suicide.”  Id. at 735.  Rather, its decision “permit[ted] this debate to continue, as it should in a democratic society.”  Id.  
	Abigail Alliance hews to this path.  The claimant was a public interest group that maintained that termi-nally ill patients had a constitutional right to use exper-imental drugs that the FDA had not yet deemed safe and effective.  495 F.3d at 697.  As these “terminally ill patients and their supporters” saw it, the Constitu-tion gave them the right to use experimental drugs in the face of a grim health prognosis.  Id. at 697-701.   How, they claimed, could the FDA override the liberty of a patient and docto
	geons v. FDA, 13 F.4th 531, 534-35 (6th Cir. 2021) (ex-plaining that Congress continued to “leave[] the regula-tion of doctors to the states” following the Fourteenth Amendment).  
	As in these cases, so in this one, indeed more so in this one.  “The state’s authority over children’s activities is broader than over like actions of adults.”  Prince, 321 U.S. at 168.  A parent’s right to make decisions for a child does not sweep more broadly than an adult’s right to make decisions for herself.  See Whalen v. Roe, 429 U.S. 589, 604 (1977); Doe ex rel. Doe v. Pub. Health Tr., 696 F.2d 901, 903 (11th Cir. 1983) (per curiam); see Doe ex rel. Doe v. Governor of New Jersey, 783 F.3d 150, 156 (
	Parental rights do not alter this conclusion because parents do not have a constitutional right to obtain rea-sonably banned treatments for their children.  Plain-tiffs counter that, as parents, they have a substantive due process right “to make decisions concerning the care, custody, and control of their children.”  Troxel v. Granville, 530 U.S. 57, 66 (2000) (plurality opinion).  At one level of generality, they are right.  Parents usually do know what’s best for their children and in most mat-ters (where
	when to be exposed to mature subject matter) their de-cisions govern until the child reaches 18.  But becom-ing a parent does not create a right to reject democrati-cally enacted laws.  The key problem is that the claim-ants overstate the parental right by climbing up the lad-der of generality to a perch—in which parents control all drug and other medical treatments for their children —that the case law and our traditions simply do not sup-port.  Level of generality is everything in constitu-tional law, whi
	So described, no such tradition exists.  The govern-ment has the power to reasonably limit the use of drugs, as just shown.  If that’s true for adults, it’s assuredly true for their children, as also just shown.  This coun-try does not have a custom of permitting parents to ob-tain banned medical treatments for their children and to override contrary legislative policy judgments in the  process.  Any other approach would not work.  If par-ents could veto legislative and regulatory policies about drugs and s
	Kanuszewski v. Michigan Department of Health & Human Services does not alter this conclusion.  927 F.3d 396 (6th Cir. 2019).  A Michigan law required 
	healthcare organizations to collect blood samples from newborns and to store the samples for future use, all without parental consent and all without any explana-tion why the law advanced the health of the babies.  Id. at 403-04.  This compulsory storage program, we held, violated nonconsenting parents’ rights “to make deci-sions concerning the medical care of their children.”  Id. at 418.  But there is a night and day difference be-tween that program and this one.  The Michigan pro-gram compelled medical c
	Other courts have drawn the same sensible line, not-ing a material distinction between the State effectively sticking a needle in someone over their objection and the State prohibiting the individual from filling a syringe with prohibited drugs.  The cases simply do not sup-port the claimants’ position.  They “reject[] arguments that the Constitution provides an affirmative right of ac-cess to particular medical treatments reasonably pro-hibited by the Government.”  Abigail All., 495 F.3d at 710 & n.18 (col
	for Advancement of Psychoanalysis v. Cal. Bd. of Psych., 228 F.3d 1043, 1050 (9th Cir. 2000); Sammon v. N.J. Bd. of Med. Exam’rs, 66 F.3d 639, 645 & n.10 (3d Cir. 1995); Rutherford v. United States, 616 F.2d 455, 457 (10th Cir. 1980); see also Lambert v. Yellowley, 272 U.S. 581, 596 (1926) (rejecting affirmative right to pre-scribe a drug even when physician attests that the use of that treatment is “both advisable and necessary”).  In some situations, it is true, governments may impose medical treatments o
	Parham v. J. R. does not help the claimants either. 442 U.S. 584.  Georgia empowered parents to commit their children to state mental institutions.  Id. at 587, 605.  Several minors sued, claiming that their “liberty interest in not being confined” cut back on any parental right to make decisions for a child.  Id. at 600.  The claim was resolved on procedural, not substantive, due process grounds.  See id. at 599-600, 620 n.23.  Recog-nizing that States possess “constitutional control over parental discreti
	stantive due process.  Nothing in Parham supports an affirmative right to receive medical care, whether for a child or an adult, that a state reasonably bans.  See Cruzan, 497 U.S. at 286-87 (noting that Parham “al-lowed” a state to credit parents’ health decisions but did not create “a constitutional requirement” that a state “recognize such decisionmaking”).  
	The plaintiffs insist that these treatments are not new and do not involve experimental care.  Even if that were true, that alone does not give parents a fundamen-tal right to acquire them.  As long as it acts reasonably, a state may ban even longstanding and nonexperimental treatments for children.  It is difficult, at any rate, to maintain that these treatments have a meaningful pedi-gree.  It has been about a decade since the World Pro-fessional Association for Transgender Health, the key medical organiz
	What about the reality that the best time to treat gender dysphoria, according to some doctors and some parents, may be before a child goes through puberty?  The nature of the condition, the plaintiffs urge, turns on 
	a lack of alignment between a child’s biological sex and perceived gender, a mismatch that will increase during puberty and a mismatch that could make surgery more likely if the condition persists.  We see the point.  But we also see why this concern gets to the nub of the reg-ulatory challenge, one illustrated by the shifting stand-ards of care over the last two decades and one confirmed by the accepted reality that these drug treatments come with “both risks and benefits.”  See Cal. Amicus Br. 15.  Changi
	Invocation of medical associations and other experts in the medical community does not alter this conclu-sion.  The plaintiffs separately frame their claim as the right of parents “to obtain established medical treat-ments” for their children, emphasizing the many medi-cal organizations that now support this treatment for adults and minors.  Ky. R.2 ¶ 80.  At least three prob-lems stand in the way of accepting this argument.  One is that the plaintiffs never engage with, or explain how they meet, the “cruci
	A second problem is that the relevant medical and regulatory authorities are not of one mind about the cost-benefit tradeoffs of this care.  Consider the work of the Food and Drug Administration, an agency whose existence is premised on a form of medical expertise of its own.  Under a highly reticulated process that re-quires considerable long-range testing, the FDA deter-mines when new drugs are safe for public use, including use by minors, and when new drugs are safe for certain purposes but not others.  
	port in foreign approaches, with one group emphasizing that the European countries who initiated these treat-ments are having second thoughts and raising the bar for using them, with the other group emphasizing that these countries have not yet completely banned the treatments.  Compare Ala. Amicus Br. 21-24, with Cal. Amicus Br. 20 & n.39.  
	The third problem is the absence of judicially man-ageable standards for ascertaining whether a treatment is “established” or “necessary.”  Cf. Rucho v. Common Cause, 139 S. Ct. 2484, 2498 (2019).  One of the amicus curiae briefs in the case, in supporting the plaintiffs, forthrightly invokes three goals of the medical profession —“autonomy,” “beneficence,” and “justice”—as a source of guidance in the area.  Bioethics Br. 16.  Useful as these principles may be to the medical profession and accurate as they 
	Recognizing such a right also would mean that the state and federal legislatures would lose authority to regulate the healthcare industry whenever the subject of regulation—the medical profession and drug companies —found such regulation unnecessary or otherwise in-consistent with autonomy, beneficence, and justice.  See EMW Women’s Surgical Ctr., P.S.C. v. Beshear, 920 F.3d 421, 438-39 (6th Cir. 2019) (rejecting a similar ar-gument).  Put to the side the risks of placing the sub-jects of regulation in char
	The best evidence of the correct standard of care, plain-tiffs say, comes from the standards adopted by the World Professional Association for Transgender Health.  See L.W. Appellees’ Br. 4-5; Doe Appellees’ Br. 7-8.  But the Kentucky and Tennessee laws largely mirror those standards of care—at least they did so for most of the time gender dysphoria has been a diagnosable con-dition.  Not until 2012, remember, did the Association remove any age limits on hormone treatments.  Com-pare Standards of Care for G
	What if past is precedent—and this association and others change course in the future?  Would the States’ authority reappear at that point?  What is it in the Con-stitution, moreover, that entitles experts in a given field to overrule the wishes of elected representatives and their constituents?  Is this true in other areas of con-stitutional law?  Must we defer to a consensus among economists about the proper incentives for interpreting the impairment-of-contracts or takings clauses of the Constitution?  O
	Question after question arises under plaintiffs’ ap-proach.  And answer after answer confirms that expert consensus, whether in the medical profession or else-where, is not the North Star of substantive due process, lest judges become spectators rather than referees in construing our Constitution.  See Dobbs, 142 S. Ct. at 
	2267 (criticizing use of “the ‘position of the American Medical Association’ ” to indicate “the meaning of the Constitution”); Gonzales v. Raich, 545 U.S. 1, 27-28 (2005) (explaining that Congress may prohibit mariju-ana use even when doctors approve its use for medical purposes); EMW Women’s, 920 F.3d at 439 (reasoning that a state’s “authority to regulate” does not turn on consistency with the “views of certain medical groups”); Otto v. City of Boca Raton, 981 F.3d 854, 869 (11th Cir. 2020) (explaining th
	B. 
	Equal protection—statutory classifications.  “No state,” the Fourteenth Amendment says, “shall  . . .  deny to any person within its jurisdiction the equal pro-tection of the laws.”  U.S. Const. amend. XIV, § 1.  Under this guarantee, laws ordinarily are valid if they are rationally related to a legitimate state interest.  San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 55 (1973).  Laws premised on classifications based on age or medical condition receive deferential review.  See City of Cleburne v.
	The Tennessee and Kentucky laws treat similarly sit-uated individuals evenhandedly.  And that is true how-ever one characterizes the alleged classifications in the law, whether as premised on age, medical condition, or sex.  Consider each possibility.  
	A key distinction in the laws turns on age.  Adults may use drugs and surgery to transition from one gen-der to another.  But children may not.  That classifi-cation is eminently reasonable and does not trigger heightened review.  Even those who disagree with the policies behind these laws can appreciate that laws dis-tinguishing between adults and children are not unu-sual.  It is the rare drug, for example, that does not have separate rules for children and adults, whether by lowering the dosage for child
	A second key distinction in both laws turns on the medical condition at issue:  gender dysphoria.  The problem underlying the condition turns on the physical mismatch between the child’s perceived gender and bio-logical sex.  The answer according to both States is to treat the condition without physical interventions, in-cluding irreversible and potentially irreversible treat-ments, until the patient reaches 18.  This reasonable approach—waiting to use potentially irreversible treat-ments until the child be
	put to a relatively new use.  See Cleburne, 473 U.S. at 445-46; Bd. of Trs. of Univ. of Ala. v. Garrett, 531 U.S. 356, 369-70 (2001).  
	The third potential classification in both laws, and the one on which plaintiffs train their arguments, turns on sex.  This kind of classification, it is true, receives heightened review.  See Virginia, 518 U.S. at 532-33.  But no such form of discrimination occurs in either law.  The laws regulate sex-transition treatments for all mi-nors, regardless of sex.  Under each law, no minor may receive puberty blockers or hormones or surgery in or-der to transition from one sex to another.  Tenn. Code Ann. § 68-3
	sex characteristics until the individual becomes an adult, the law does not trigger any traditional equal-protection concerns.  And by limiting access to sex-transition treatments to “all” children, the bans do not “consti-tute[] a denial of ‘the equal protection of the laws.’ ”  Palmer v. Thompson, 403 U.S. 217, 226 (1971); accord Vacco, 521 U.S. at 800; Geduldig v. Aiello, 417 U.S. 484, 496-97 (1974).  There thus is no reason to apply skepti-cal, rigorous, or any other form of heightened review to these l
	References to a child’s biological sex in the laws does not alter this conclusion.  Not so quick, the plaintiffs counter.  They point out that the statutes treat minors differently based on sex because a boy with abnormally low testosterone levels could receive a testosterone booster in adolescence, but a girl could not receive tes-tosterone to transition.  Likewise, a girl could receive estrogen to remedy a genetic condition, but a boy could not receive estrogen to transition.  In this way, the plaintiffs 
	We accept the premise but not the conclusion.  It is true that, by the nature of their biological sex, children seeking to transition use distinct hormones for distinct changes.  But that confirms only a lasting feature of the human condition, not that any and all lawmaking in the area is presumptively invalid.  One year ago, and nearly fifty years ago, the Supreme Court explained that laws regulating “medical procedure[s] that only one sex can undergo” ordinarily do not “trigger heightened constitutional s
	every legislative classification concerning pregnancy is a sex-based classification.  . . .  Absent a showing that distinctions involving pregnancy are mere pretexts designed to effect an invidious discrimination against the members of one sex or the other, lawmakers are con-stitutionally free to include or exclude pregnancy from the coverage of legislation.”).  Just so with the banned hormone treatments.  Testosterone transitions a mi-nor from female to male, never the reverse.  That means only females can
	Another flaw accompanies this argument.  It as-sumes that any administration of these hormones is one treatment.  That’s not so.  Using testosterone or es-trogen to treat gender dysphoria (to transition from one sex to another) is a different procedure from using tes-tosterone or estrogen to treat, say, Kleinfelter Syn-drome or Turner Syndrome (to address a genetic or con-genital condition that occurs exclusively in one sex).  These distinct uses of testosterone and estrogen stem from different diagnoses an
	Constitution.  States may permit varying treatments of distinct diagnoses, as the “Constitution does not re-quire things which are different in fact or opinion to be treated in law as though they were the same.”  Tigner v. Texas, 310 U.S. 141, 147 (1940); see Vacco, 521 U.S. at 808.  
	The Acts mention the word “sex,” true.  But how could they not?  The point of the hormones is to help a minor transition from one gender to another, and laws banning, permitting, or otherwise regulating them all face the same linguistic destiny of describing the biology of the procedures.  If any reference to sex in a statute dictated heightened review, virtually all abortion laws would require heightened review.  See Dobbs, 142  S. Ct. at 2285-2300 (listing numerous laws regulating abortion that refer to s
	One simply cannot define, or create, a protected class solely by the nature of a denied medical benefit:  in this instance childhood treatment for gender dysphoria.  Else every medical condition, procedure, and drug having 
	any relation to biological sex could not be regulated without running the gauntlet of skeptical judicial re-view.  Far from “command[ing] ‘dissimilar treatment for [boys] and [girls] who are similarly situated,’ ” Fron-tiero, 411 U.S. at 688 (quotation omitted), the States treat boys and girls exactly the same for constitutional purposes—reasonably limiting potentially irreversible procedures until they become adults.  
	What is true for the word “sex,” if plaintiffs’ and the federal government’s arguments were accepted, also would be true for the word “gender.”  That would mean that any State that opted to address treatments for “gender dysphoria,” whether in a permissive or less per-missive way, would trigger heightened review.  Recall the fourteen States that statutorily permit some treat-ments in this area.  One of them requires medical in-surance companies to cover treatments for gender dys-phoria if the patient is 16 
	States may not permit sex-based discrimination, we appreciate, on the assumption that men as a group and women as a group would be disadvantaged to a similar degree.  Separate after all is inherently unequal even if all people might superficially experience the same seg-
	regation.  Brown v. Bd. of Educ., 347 U.S. 483, 495 (1954).  That’s because the Fourteenth Amendment “protect[s] persons, not groups.”  Adarand Constructors, 515 U.S. at 227.  And that’s why allowing sex-based peremptory challenges violates equal protection even though the jury system ultimately may not favor one sex over the other.  J.E.B., 511 U.S. at 140-42, 146.  Even so, the Court has never “equat[ed] gender classifications, for all purposes, to classifications based on race.”  Virginia, 518 U.S. at 53
	The key to the constitutionality of today’s laws, more-over, has nothing to do with groups; it’s that they do not disadvantage “persons” based on their sex.  The avail-ability of testosterone, estrogen, and puberty blockers does not turn on invidious sex discrimination but on the age of the individual and the risk-reward assessment of treating this medical condition (as opposed to another) with these procedures.  Confirming the point is the remedy the plaintiffs seek.  They do not ask the States to equalize
	of care or neither one does.  The plaintiffs in this case, in contrast to the plaintiffs in the jury cases or for that matter the race-based-exclusion cases, do not claim a sex-discrimination right to hormones if it is denied for all children for all treatments.  See Eknes-Tucker, __ F.4th at ___, 2023 WL 5344981, at *20 (Brasher, J., con-curring) (observing that an injunction against a similar law would “not require the government to treat boys and girls the same” but would force the State “to either ban p
	Plaintiffs’ sex-classification argument, moreover, does not work on its own terms.  Recall that the States prevent minors from taking cross-sex hormones and pu-berty blockers for the purpose of transitioning.  In con-trast to cross-sex hormones, puberty blockers involve the same drug used equally by gender-transitioning boys and girls.  See 2022 WPATH Guidelines, supra, at S113 (recommending the use of gonadotropin releas-ing hormone agonists (GnRHa) as puberty blockers, and explaining how GnRHa blocks pube
	What of language in the cases saying that “all” sex-based classifications receive heightened review?  Vir-
	ginia, 518 U.S. at 555 (quoting J.E.B., 511 U.S. at 136); see Hogan, 458 U.S. at 724-25.  The laws in those cases used sex classifications to bestow unequal treatment on men and women.  See Virginia, 518 U.S. at 519 (exclud-ing female applicants); Hogan, 458 U.S. at 719 (exclud-ing male applicants).  Those cases show only that the government cannot classify individuals by sex when do-ing so perpetuates invidious stereotypes or unfairly al-locates benefits and burdens.  J.E.B., 511 U.S. at 131, 137 (striking
	But those harms, and the necessity of heightened re-view, will not be present every time that sex factors into a government decision.  As we have already shown, heightened review does not apply in the context of laws that regulate medical procedures unique to one sex or the other.  See Dobbs, 142 S. Ct. at 2245-46; Geduldig, 417 U.S. at 496 n.20.  Likewise, the government does not trigger heightened review when it houses men and women separately at a prison without making distinc-tions in funding or program
	If plaintiffs and the federal government were correct that the only material question in a heightened review case is whether a law contains a reference to sex or gen-der, the Court would have said so in invalidating bans on same-sex marriage in Obergefell v. Hodges, 576 U.S. 644 
	(2015).  But it did not.  The Court indeed did not even apply heightened review to the laws.  Id. at 663-76.  Mere appearance of the words sex or gender in a law does not by itself require skeptical review under the Constitution.  
	Bostock does not alter this conclusion.  Moving from constitutional to statutory cases, the plaintiffs and the federal government invoke a Title VII case, Bostock v. Clayton County, 140 S. Ct. 1731 (2020).  The Court concluded that Title VII’s prohibition on employment discrimination “because of  . . .  sex” covers gay  and transgender individuals.  Id. at 1743; 42 U.S.C.  § 2000e-2(a)(1).  But that text-driven reasoning applies only to Title VII, as Bostock itself and many subsequent cases make clear.  Bos
	Differences between the language of the statute and the Constitution supply an initial reason why one test does not apply to the other.  Title VII focuses on but-for discrimination:  It is “unlawful  . . .  for an em-ployer  . . .  to discriminate against any individual  . . .  because of  . . .  sex.”  42 U.S.C. § 2000e-2(a)(1).  The Equal Protection Clause focuses on the de-nial of equal protection:  “No State shall  . . .  deny to any person within its jurisdiction the equal protection of the laws.”  U.S
	same thing is implausible on its face.”  Students for Fair Admissions, Inc. v. President & Fellows of Har-vard Coll., 143 S. Ct. 2141, 2220 (2023) (Gorsuch, J., con-curring) (distinguishing the Equal Protection Clause from Title VI); see id. at 2209 (concluding that Title VI and Title VII’s terms are “essentially identical”); see Eknes-Tucker, __ F.4th at __, 2023 WL 5344981, at *16 (majority op.) (“Because Bostock therefore concerned a different law (with materially different language) and a different fact
	Importing the Title VII test for liability into the Fourteenth Amendment also would require adding Title VII’s many defenses to the Constitution:  bona fide oc-cupational qualifications and bona fide seniority and merit systems, to name a few.  See 42 U.S.C. §§ 2000e-1, 2000e-2.  Plaintiffs never explain how, when, or whether these defenses, all tailored to employment settings, would apply to constitutional cases and the medical set-ting of this dispute.  “[W]e must never forget that it is a constitution,” 
	Even aside from the differences in language between this statute and the Constitution, there is a marked dif-ference in application of the anti-discrimination princi-ple.  In Bostock, the employers fired adult employees because their behavior did not match stereotypes of how adult men or women dress or behave.  In this case, the 
	laws do not deny anyone general healthcare treatment based on any such stereotypes; they merely deny the same medical treatments to all children facing gender dysphoria if they are 17 or under, then permit all of these treatments after they reach the age of majority.  A concern about potentially irreversible medical proce-dures for a child is not a form of stereotyping.  
	Plaintiffs object to this conclusion on several grounds.  They counter that two cases show that these different texts have the same meaning.  The first says only that cases interpreting the Equal Protection Clause “are a useful starting point in interpreting [Title VII].”  Gen. Elec. Co. v. Gilbert, 429 U.S. 125, 134 (1976).  That point does little for the plaintiffs who try to use Title VII in the other direction—to interpret the Constitution.  What is more, Congress ultimately disagreed with the Court’s o
	The second case—Smith v. City of Salem—does little more in word or deed.  378 F.3d 566 (6th Cir. 2004).  It briefly and inconclusively says that claims under the Equal Protection Clause and Title VII involve the “same elements.”  Id. at 577 (quoting Lautermilch v. Findlay City Sch., 314 F.3d 271, 275 (6th Cir. 2003)).  But Smith never addresses the textual differences between these documents—or the different stakes of broadly reading a statute versus broadly reading a largely unamendable constitution.  All 
	procedures available to children falls far outside Title VII’s adult-centered employment bailiwick.  
	What the Smith decision does has even fewer paral-lels to today’s case.  Jimmie Smith, a transgender fire-fighter, began “expressing a more feminine appearance” at work.  Smith, 378 F.3d at 568.  Smith was fired soon after.  Smith “alleged that his failure to conform to sex stereotypes concerning how a man should look and behave was the driving force behind [the decision].”  Id. at 572.  Based on this sex-stereotyping theory, the court found that Smith alleged violations of Title VII and the Equal Protectio
	All told, Smith tells us nothing about whether a state may regulate medical treatments for minors facing gen-der dysphoria.  Recognizing and respecting biological sex differences does not amount to stereotyping— unless Justice Ginsburg’s observation in United States v. Virginia that biological differences between men and women “are enduring” amounts to stereotyping.  518 U.S. at 533.  Any other approach to Smith would nullify Dobbs and Geduldig, which to repeat make clear that legislative references to biol
	S. Ct. at 2245-46.  The Eleventh Circuit recently, and correctly, reached this precise conclusion in distinguish-ing a similar stereotyping case.  See Eknes-Tucker, __ F.4th at __, 2023 WL 5344981, at *17 (11th Cir. 2023) (reasoning that Alabama’s ban on sex-transition proce-dures “does not further any particular gender stereo-type” and “simply reflects biological differences”).  
	C. 
	Equal protection—suspect class.  The plaintiffs and the federal government separately invoke a distinct the-ory of equal protection—that the Act violates the rights of a suspect class:  transgender individuals.  But nei-ther the Supreme Court nor this Court has recognized transgender status as a suspect class.  Until that changes, rational basis review applies.  
	The bar for recognizing a new suspect class is a high one.  The Supreme Court “has not recognized any new constitutionally protected classes in over four decades, and instead has repeatedly declined to do so.”  Ondo, 795 F.3d at 609; see City of Cleburne, 473 U.S. at 442 (mental disability is not a suspect class); Murgia, 427 U.S. at 313-14 (age is not a suspect class); Rodriguez, 411 U.S. at 28-29 (poverty is not a suspect class); see also Obergefell, 576 U.S. 644 (declining to address whether gay individu
	That hesitancy makes sense.  Regulation of treat-ments for gender dysphoria poses fraught line-drawing dilemmas, not unlike the problem facing regulations premised on wealth, age, and disability, including laws designed to allocate benefits on these grounds.  Plenty of challenges come to mind in the context of medical treatments for childhood gender dysphoria.  Counsel-ing versus drugs.  Puberty blockers versus hormone 
	treatments.  Hormone treatments versus surgeries.  Adults versus minors.  One age cutoff for minors (16) versus another (18).  And that’s just the line-drawing challenges that accompany treatments for gender dys-phoria.  What of other areas of regulation that affect transgender individuals?  Bathrooms and locker rooms.  Sports teams and sports competitions.  Others are sure to follow.  
	Even when accompanied by judicial tiers of scrutiny, the U.S. Constitution does not offer a principled way to judge these lines.  Removing these trying policy choices from fifty state legislatures to one Supreme Court will not solve them and in truth runs the risk of making them harder to solve.  Instead of the vigorous, sometimes frustrating, “arena of public debate and legislative ac-tion” across the country and instead of other options pro-vided by fifty governors and fifty state courts, we would look to
	Other considerations that the Court has highlighted when recognizing a new suspect class do not improve plaintiffs’ chances of success.  
	Not an immutable group.  To establish a new clas-sification, plaintiffs must show that transgender individ-uals “exhibit obvious, immutable, or distinguishing char-acteristics that define them as a discrete group.”  Bowen v. Gilliard, 483 U.S. 587, 602 (1987) (quotation omitted).  It is difficult to see, at least at this stage of the case, how transgender identity fits that description.  Unlike existing suspect classes, transgender identity is 
	not “definitively ascertainable at the moment of birth.” Ondo, 795 F.3d at 609.  It is not necessarily immutable, as the stories of “detransitioners” indicate and as plain-tiffs do not dispute.  See Detransitioners’ Amicus Br. 19-25.  Instead of defining a “discrete group,” Bowen, 483 U.S. at 602, “transgender” can describe “a huge va-riety of gender identities and expressions,” 2022 WPATH Guidelines, supra, at S15.  
	Not a politically powerless group.  Concerns about a “political[ly] powerless[]” group and a dysfunctional political process also do not supply a reason for height-ened review.  Rodriguez, 411 U.S. at 28.  Whatever may have been true in the past about our society’s treat-ment of individuals with gender dysphoria, some of it surely lamentable, it is difficult to maintain that the democratic process remains broken on this issue today.  The President of the United States and the Department of Justice support t
	Not an animus-driven law.  Plaintiffs also have not made the case that animus toward transgender individ-
	uals as a class drives this law.  Assessing legislative “motives or purposes” is “a hazardous matter,” and it’s not the point of the inquiry.  United States v. O’Brien, 391 U.S. 367, 383 (1968).  Instead of asking judges to read the hearts and minds of legislators, the inquiry asks whether the law at issue is “inexplicable by any-thing but animus.”  Trump v. Hawaii, 138 S. Ct. 2392, 2421 (2018).  The key problem is that a law premised only on animus toward the transgender community would not be limited to t
	The novelty of these treatments also undercuts any claim of animus.  Physicians began offering specialized care for transgender minors only in the 1990s, and the first clinic to treat transgender youth in America opened around 2007.  American doctors began using puberty blockers and hormones to treat gender dysphoria around the same time.  A similar timeline applies to the guide-lines from the World Professional Association for Trans-gender Health.  Its guidance documents from 1979 to 2000 generally disfavo
	nations, including the ones who paved the way for early drug-related and surgical treatments, have since limited these medical interventions for minors.  At home, the FDA has not approved these relatively new uses for pu-berty blockers and hormones.  
	The laws do not draw constitutionally irrational lines.  Even under deferential review, the challengers contend, they should prevail because banning puberty blockers and hormones for some purposes and not for other purposes is irrational.  Confirming the point, they say, is the Court’s determination that it was irra-tional for states to deny contraception to single individ-uals but not to married couples.  See Eisenstadt v. Baird, 405 U.S. 438, 447-53 (1972).  The analogy does not hold.  Marital status by i
	The unsettled, developing, in truth still experimental, nature of treatments in this area surely permits more than one policy approach, and the Constitution does not favor one over the other.  This ongoing debate provides “persuasive evidence” that Kentucky and Tennessee could choose fair-minded caution and their own ap-
	proach to child welfare, just as other jurisdictions could rationally adopt another path.  Trump, 138 S. Ct. at 2421.  
	The challengers rely on the district courts’ endorse-ments of their position and evidence to question the States’ interests.  But recall that each district court ruled that heightened review applied to these classifica-tions.  As shown, that would require an extension of ex-isting Supreme Court and Sixth Circuit precedent, an extension not justified in this setting.  Rational basis review applies, and it requires deference to legislatures, not to medical experts or trial court findings.  At any rate, no suc
	Plenty of rational bases exist for these laws, with or without evidence.  Rational basis review requires only the possibility of a rational classification for a law.  FCC v. Beach Commc’ns, 508 U.S. 307, 313 (1993).  It does not generally turn on after-the-fact evidentiary de-bates.  Id. at 315.  But even if we account for the evi-dence submitted at the preliminary injunction hearing, Kentucky and Tennessee offered considerable evidence about the risks of these treatments and the flaws in ex-isting research
	troducing high doses of testosterone to female minors increases the risk of erythrocytosis, myocardial infarc-tion, liver dysfunction, coronary artery disease, cerebro-vascular disease, hypertension, and breast and uterine cancer.  And giving young males high amounts of es-trogen can cause sexual dysfunction and increases the risk of macroprolactinoma, coronary artery disease, cer-ebrovascular disease, cholelithiasis, and hypertriglycer-idemia.  
	The challengers disagree, citing experts of their own. But no one disputes that these treatments carry risks or that the evidence supporting their use is far from con-clusive.  See Eknes-Tucker, __ F.4th at __, 2023 WL 5344981, at *7-8, *13; Doe Appellees’ Br. 44-45; L.W. Ap-pellees’ Br. 35-36.  The Endocrine Society’s guidelines recognize that puberty blockers can cause “adverse ef-fects on bone mineralization” and “compromised fertil-ity,” along with “unknown effects on brain develop-ment.”  Endocrine Soc
	V. 
	The preliminary injunctions suffer from another merits-related problem:  their scope.  Each one rests on a facial invalidation of each Act, as opposed to an as-
	applied judgment, and each one applies to every individ-ual in the state.  Each premise is mistaken.  
	The challengers claim that the Tennessee and Ken-tucky laws facially violate the Constitution.  But liti-gants raising “a facial challenge to a statute normally ‘must establish that no set of circumstances exists under which the [statute] would be valid.’ ”  United States v. Hansen, 143 S. Ct. 1932, 1939 (2023) (quoting United States v. Salerno, 481 U.S. 739, 745 (1987)).  That’s a “strict standard” that we have no authority to “dilute[].” Dobbs, 142 S. Ct. at 2275.  We have many cases adher-ing to the Sale
	Turn to the nature of the injunctions.  District courts “should not issue relief that extends further than necessary to remedy the plaintiff ’s injury.”  Kentucky v. Biden, 57 F.4th 545, 556 (6th Cir. 2023).  One injunc-tion prohibits Tennessee from enforcing its law against the nine challengers and against the other seven million residents of the Volunteer State.  The other injunction prohibits Kentucky from enforcing its law against seven 
	minors and their parents and against the other 4.5 mil-lion residents of the Bluegrass State.  Absent a properly certified class action, these individuals do not represent every citizen of their States.  And it is doubtful that the nature of federal judicial power—or for that matter Ar-ticle III—permits such sweeping relief without the ex-istence of a properly certified class or an extraordinary reason for ignoring these normal limits on the federal judicial power.  Article III confines the “judicial power”
	Even if courts in some instances may wield such power, the district courts likely abused their discretion by deploying it here.  See, e.g., Biden, 57 F.4th at 557; see also United States v. Texas, 143 S. Ct. 1964, 1985-86 (2023) (Gorsuch, J., concurring) (considering the sys-temic harms of overbroad injunctions as part of abuse-
	of-discretion review).  Neither order offers any mean-ingful reason for imposing such broad relief.  
	Plaintiffs argue on appeal that statewide relief is nec-essary to remedy their injuries.  Medical providers, they point out, could choose not to treat the minor plain-tiffs if they cannot also treat other minors.  Such “spec-ulation” about third-party behavior will not do.  Biden, 57 F.4th at 557.  Plaintiffs add that an injunction con-fined to the minors in this case “would also force those who proceeded pseudonymously to reveal their identi-ties in order to obtain care.”  L.W. Appellees’ Br. 58.  Plaintif
	We leave for the district courts on remand to con-sider one other issue:  standing, more specifically re-dressability.  See Arizona, 40 F.4th at 383 (noting that, at the preliminary injunction phase, Article III standing goes to the “likelihood of success” on the merits).  Be-fore reaching the final injunction stage of the case, the parties may wish to introduce evidence about whether any of the plaintiff doctors plan to offer these treat-ments in the future if they succeed on these constitu-tional claims. 
	VI. 
	The other preliminary injunction factors largely fa-vor the States as well.  If the injunction remains in 
	place, Tennessee and Kentucky will suffer harm from their inability to enforce the will of their legislatures, to further the public-health considerations undergirding the laws, and to avoid health risks to their children.  
	As for harm to others, Tennessee permits the chal-lengers to continue their existing treatments until March 31, 2024, Tenn. Code Ann. § 68-33-103(b)(1)(B), and Kentucky permits an indefinite period of treatment to “systematically reduce[]” the use of drugs or hor-mones, Ky. Rev. Stat. Ann. § 311.372(6).  These fea-tures of the laws lessen the harm to those minors who wish to continue receiving treatment.  But we appreci-ate that they do not answer the concerns of those who might wish to continue treatment b
	As for the public interest, Tennessee and Kentucky’s interests in applying these laws to their residents and in being permitted to protect their children from health risks weigh heavily in favor of the States at this junc-ture.  
	* * * 
	No one in these consolidated cases debates the exist-ence of gender dysphoria or the distress caused by it.  
	And no one doubts the value of providing psychological and related care to children facing it.  The question is whether certain additional treatments—puberty block-ers, hormone treatments, and surgeries—should be added to the mix of treatments available to those age 17 and under.  As to that, we return to where we started.  This is a relatively new diagnosis with ever-shifting ap-proaches to care over the last decade or two.  Under these circumstances, it is difficult for anyone to be sure about predicting 
	For these reasons, we reverse the preliminary in-junctions issued in these cases and remand them for fur-ther proceedings consistent with this decision.  
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	I. 
	We consider whether to uphold injunctions against the enforcement of Tennessee and Kentucky statutes in-sofar as they ban the use of puberty suppressants and hormone therapy to treat minors who are diagnosed with gender dysphoria.  
	A. 
	At birth, an infant is assigned a sex, either male or female.  An assignment is usually based on the appear-ance of external genitalia, although the term sex, as used in the medical community, also comprises other things, such as internal reproductive organs, chromosomes, hor-mones, and secondary sex characteristics.  Gender iden-tity, in contrast, “is the medical term for a person’s in-ternal, innate sense of belonging to a particular sex.”  No. 23-5609, R. 17-1, PID 148.  Assigned sex and gen-der identity
	For a small segment of the population, incongruity between assigned sex and gender identity can result in gender dysphoria, a medical condition characterized by significant psychological distress or impairment in so-cial, occupational, or other important areas of function-ing.  The condition is listed in the Diagnostic and Sta-tistical Manual, Version 5 (DSM-5), the diagnostic and coding compendium for mental-health professionals, and can arise during childhood, adolescence, or adult-hood.  If untreated, ge
	The World Professional Association for Transgender Health (WPATH) and the Endocrine Society have pub-lished clinical-practice guidelines on how best to treat gender dysphoria.  The WPATH is the leading associ-ation of medical and mental-health professionals with expertise in treating gender dysphoria, and the Endo-crine Society is an organization representing more than 18,000 endocrinologists.  The groups are the largest professional associations in the United States in their respective fields.  The first s
	The goal of treatment for gender dysphoria is to re-duce distress and improve functioning by enabling an af-fected person to live in conformity with the person’s gender identity, and the process of undergoing such treatment is often called gender transition or gender-affirming care.  The precise treatment for gender dys-phoria depends on an individual’s medical and mental-health circumstances and age—whether the individual is a pre-pubescent child, an adolescent, or an adult.  
	Transition typically starts with a series of steps known as social transition.  Those steps often include using a name and pronouns, wearing clothes, and prac-ticing grooming habits associated with the person’s gen-der identity.  Beginning with adolescence, a healthcare provider may recommend medical interventions, includ-ing prescription medications.  Minors often experience intensification of gender dysphoria when entering ado-lescence due to the development of secondary sex char-acteristics, such as faci
	Under the WPATH and the Endocrine Society guide-lines, an adolescent may receive medical interventions only if the adolescent:  (1) has gender incongruence that is both marked and sustained over time; (2) meets the diagnostic criteria for gender dysphoria; (3) demon-strates sufficient emotional and cognitive maturity to provide informed consent for the treatment; (4) actually provides such consent with the adolescent’s parents af-ter being informed of the potential reproductive and other side effects; and (
	1  Because “not all patients and families are in the position or in a location to access multidisciplinary care, the lack of available disci-plines should not preclude a young person from accessing needed 
	care in a timely manner,” but “[w]hen disciplines are available,” the guidelines “recommend[] efforts be made to include the relevant providers.”  No. 23-5600, R. 113-9, PID 1792. 
	Treatment may consist of puberty-suppressing med-ications and hormone therapy.  Pubertal suppression prevents the worsening of gender dysphoria by limiting the development of secondary sex characteristics and is appropriate only if the adolescent’s gender dysphoria has worsened with the onset of puberty.  Hormone therapy—testosterone for adolescent transgender boys and testosterone suppression and estrogen for adoles-cent transgender girls—also reduces distress by facili-tating physiological changes consist
	A substantial body of evidence—including cross- sectional and longitudinal studies as well as decades of clinical experience—shows that these medical interven-tions work.  Gender-affirming care improves short- and long- term outcomes for adolescents with gender dys-phoria by reducing rates of depression, anxiety, self-harm, and suicidality, and brings their mental health into alignment with their peers.  Adverse side effects, moreover, are infrequent, and healthcare providers can easily manage them.  Provid
	The WPATH and the Endocrine Society guidelines constitute the prevailing standard of care for individuals with gender dysphoria.  They are based on the same quality of evidence as other clinical-practice guidelines. And every professional association for medical and mental- health providers in the United States—including the American Medical Association, American Academy of Pediatrics, and the American Psychiatric Association—has endorsed the guidelines.  
	B. 
	Tennessee Plaintiffs are transgender adolescents L.W., John Doe, and Ryan Roe (Tennessee Minor Plain-tiffs), their parents Samantha and Brian Williams, Jane and James Doe, and Rebecca Roe (Tennessee Parent Plaintiffs), and Dr. Susan Lacy (Tennessee Physician Plaintiff ), a physician licensed to practice medicine in Tennessee.  All Tennessee Minor Plaintiffs were un-dergoing gender-affirming care when Tennessee’s stat-ute took effect.  All have benefitted from their care.  
	L.W., a fifteen-year-old transgender girl, first began to question her gender identity when she was ten years old.  She felt like she was “trapped” or “drowning” and found it hard to focus in school or connect with her friends.  No. 23-5600, R. 22, PID 196-97.  She started getting sick at school and routinely developed urinary tract infections because she was not using the restroom out of distress with the sex-separated facilities.  L.W. saw a therapist, who diagnosed her with gender dyspho-ria.  L.W. began
	apy.  L.W. and her parents decided that treatment was right for her.  Now, L.W. is a happy, confident, and out-going teenager.  
	Ryan Roe is a fifteen-year-old transgender boy.  By the time he entered the fifth grade, he had begun pu-berty and became depressed and anxious.  He had a panic attack when he had his first period.  In the sixth grade, Ryan often vomited from anxiety in the morning before school, and his distress persisted despite treat-ment with anti-anxiety medication.  Ryan’s peers bul-lied him.  He stopped talking in public because of the sound of his voice and began engaging in self-harm.  Two years of psychotherapy pr
	John Doe is a twelve-year-old transgender boy.  He knew that he was a boy beginning when he was two or three years old.  When John was three or four years old, he adopted a typically male name and began telling his friends that he was a boy.  Participating in sex-separated activities with girls made him miserable; he was upset playing on an all-girls soccer team, and he asked his mother why he could not wear the boy’s outfit or dance the boy’s part in his dance classes and recitals.  During first grade, Joh
	and Keeping of You, a book designed to teach children about the changes that their bodies undergo in adoles-cence.  John became mortified of the prospect of fe-male puberty.  His pediatrician referred him to an en-docrinologist to explore treatment options.  The endo-crinologist monitored John for years, and once John  began puberty, John and his parents decided that pu-berty suppression was the best course for John.  Be-cause of treatment, John has “finally” arrived at a “healthy, happy place,” and when th
	Dr. Lacy, the Tennessee Physician Plaintiff, is board-certified in obstetrics and gynecology and licensed to practice medicine in Tennessee.  At her practice in Memphis, she treats both cisgender and transgender patients, including twenty minor transgender patients with gender dysphoria.  Dr. Lacy has seen first-hand how integral such care is to her patients’ well-being.  No patient has expressed to Dr. Lacy any regret from treatment.  
	Kentucky Plaintiffs are three transgender boys and four transgender girls (Kentucky Minor Plaintiffs) and their parents (Kentucky Parent Plaintiffs).  At the time Kentucky’s statute took effect, six of the Kentucky Mi-nor Plaintiffs were undergoing gender-affirming care under the supervision of their medical providers and with the consent of their parents.  The remaining Ken-tucky Minor Plaintiff, who is nine years old, anticipates needing care once she begins puberty.  
	Gender-affirming care has benefited the Kentucky Minor Plaintiffs tremendously.  John Minor Doe 1 (JM1), for example, is a twelve-year-old transgender 
	boy whose mental health deteriorated when he began menstruating.  His parents hospitalized him when he became suicidal.  After consultations with therapists, psychiatrists, a pediatric nurse practitioner, and an en-docrinologist, JM1 was diagnosed with gender dyspho-ria.  He later began gender-affirming care and experi-enced an immediate improvement in his wellbeing; his suicidality abated, and he returned to the happy child he was before his first period.  The stories of John Minor Doe 2, Jane Minor Doe 3,
	2  See also generally Brief of Amici Curiae Elliott Page and Fifty-Six Other Individuals (detailing personal triumphs and societal contributions of transgender individuals across myriad industries, many of whom benefited from gender-affirming care as minors or later in life and “describe it as crucial to their wellbeing and even survival”). 
	3  In addition to restricting use of puberty blockers and hormone therapy, the statutes restrict certain surgeries, but Kentucky Plaintiffs do not challenge those restrictions, see Kentucky Appel-lees Br. 16 n.1, and Tennessee Plaintiffs do not appeal the district court’s ruling that they do not have standing to challenge the sur-gery restrictions, see L.W. ex rel. Williams v. Skrmetti, No. 23-CV-00376, 2023 WL 4232308, at *5 (M.D. Tenn. June 28, 2023). 
	C. 
	Tennessee and Kentucky passed statutes this year prohibiting the use of puberty suppressants and hor-mone therapy “for the purpose of ” providing gender- affirming care to minors.3  Tennessee’s statute set forth 
	an effective date of July 1, 2023.  See 2023 Tenn. Pub. Acts ch. 1.  Kentucky’s legislature overrode the gover-nor’s veto, enacting its statute on March 29, 2023, with an effective date of June 29, 2023.  See Ky. Acts 775-79.  
	Tennessee’s statute prohibits a healthcare provider from performing, administering, or offering to perform or administer on a minor “any puberty blocker or hormone to a human being,” Tenn. Code Ann. § 68-33-102(5)(B), “for the purpose of ” either (1) “[e]nabling a minor to iden-tify with, or live as, a purported identity inconsistent with the minor’s sex” or (2) “[t]reating purported dis-comfort or distress from a discordance between the mi-nor’s sex and asserted identity,” id. § 68-33-103(a).  The statute 
	Under Kentucky’s statute, a healthcare provider may not, “for the purpose of attempting to alter the appear-ance of, or to validate a minor’s perception of, the mi-nor’s sex, if that appearance or perception is incon-sistent with the minor’s sex, knowingly” provide certain forms of care.  Ky. Rev. Stat. § 311.372(2).  Prohibited care includes “[p]rescrib[ing] or administer[ing] any drug to delay or stop normal puberty” or “testosterone, estrogen, or progesterone, in amounts greater than would normally be pr
	person of the same age and sex.”  Id. § 311.372(2)(a)-(b).  The statute exempts treatment for certain minors from the ban:  
	(a) A minor born with a medically verifiable disor-der of sex development, including external biological sex characteristics that are irresolvably ambiguous;  
	(b) A minor diagnosed with a disorder of sexual de-velopment, if a health care provider has determined, through genetic or biochemical testing, that the mi-nor does not have a sex chromosome structure, sex steroid hormone production, or sex steroid hormone action, that is normal for a biological male or biologi-cal female; or  
	(c) A minor needing treatment for an infection, in-jury, disease, or disorder that has been caused or ex-acerbated by any action or procedure prohibited by [the statute].  
	Id. § 311.372(3).  
	Both statutes authorize licensing sanctions for healthcare providers.  See Tenn. Code Ann. § 68-33-107; Ky. Rev. Stat. § 311.372(4).  Tennessee’s statute further authorizes its Attorney General to bring a civil action against healthcare providers.  See Tenn. Code Ann. § 68-33-106.  And both statutes include mecha-nisms for private civil enforcement, see Tenn. Code Ann. § 68-33-105; Ky. Rev. Stat. § 311.372(5), though Plain-tiffs do not challenge the constitutionality of these mech-anisms.  
	 
	 
	 
	D. 
	Plaintiffs sought preliminary injunctions to enjoin enforcement of these statutes, arguing that the statutes discriminate based on sex and transgender status in vi-olation of the Equal Protection Clause and deprive Par-ent Plaintiffs of their fundamental right to make medical decisions for their children in violation of the Due Pro-cess Clause.4 
	4  Kentucky Plaintiffs sought a preliminary injunction against the presidents of the state medical and nursing boards, whom the Ken-tucky statute tasked with enforcement of the treatment ban, but the presidents had “no objection to” the injunction and agreed “it would behoove [licensed physicians and nurses] and their patients for the Court to grant the injunction and maintain the status quo pending final ruling on the merits of the suit.”  No. 23-5609, R. 41, PID 478-7.  The Kentucky Attorney General inter
	The district courts in both cases issued statewide preliminary injunctions, concluding that the statutes are likely unconstitutional on due-process and equal-protection grounds.  See L.W. ex rel. Williams v. Skrmetti, 2023 WL 4232308, at *6; Doe 1 v. Thornbury, No. 23-CV-230, 2023 WL 4230481, at *1 (W.D. Ky. June 28, 2023).  The Tennessee district court reasoned that the state’s stat-ute infringed Parent Plaintiffs’ fundamental right to make medical decisions for their children and that the state failed to 
	that it did not need to decide whether transgender per-sons are a semi-suspect class.  See 2023 WL 4230481, at *3 n.5.  
	State officials in both cases brought emergency mo-tions to stay these preliminary injunctions, which this panel considered in July.  The majority stayed the Ten-nessee preliminary injunction over my dissent, becom-ing the first court in this country to find that such re-strictions on gender-affirming care for transgender youth are likely constitutional.  See L.W. ex rel. Wil-liams v. Skrmetti, 73 F.4th 408, 422 (6th Cir. 2023).5  However, the majority emphasized:  “These initial views, we must acknowledge,
	5  I recognize that Eknes-Tucker v. Governor of Alabama, — F.4th —, 2023 WL 5344981 (11th Cir. Aug. 21, 2023), followed our decision and upheld Alabama’s statute. 
	We now hear these cases to reach a merits decision whether to affirm the district courts’ preliminary in-junctions.  Plaintiffs reiterate their arguments that the statutes are unconstitutional under the Equal Protec-tion Clause because they discriminate based on sex, gen-der conformity, and transgender status and the Due Process Clause because they deny parents the funda-mental right to make medical decisions for their chil-dren.  
	 
	II. 
	“We review a district court’s grant of a preliminary injunction for an abuse of discretion,” reviewing its “le-gal conclusions de novo and its factual findings for clear error.”  Obama for Am. v. Husted, 697 F.3d 423, 428 (6th Cir. 2012).  “The injunction will seldom be dis-turbed unless the district court relied upon clearly erro-neous findings of fact, improperly applied the governing law, or used an erroneous legal standard.”  Id.  (quot-ing Mascio v. Pub. Emps. Ret. Sys. of Ohio, 160 F.3d 310, 312 (6th 
	“Courts reserve the extraordinary remedy of a pre-liminary injunction for those cases where it is necessary to preserve the status quo pending a final determination of the merits.”  La.-Pac. Corp. v. James Hardie Bldg. Prod., Inc., 928 F.3d 514, 517 (6th Cir. 2019).  “In de-ciding whether to issue an injunction, a district court weighs four factors:  ‘(1) whether the movant has a strong likelihood of success on the merits; (2) whether the movant would suffer irreparable injury absent the injunction; (3) whe
	  
	III. 
	I start by evaluating Plaintiffs’ likelihood of success on the merits and conclude that the statutes are likely unconstitutional under the Fourteenth Amendment’s Equal Protection and Due Process Clauses.  
	A. 
	“ ‘[O]ur Nation has had a long and unfortunate his-tory of sex discrimination,’  . . .  a history which war-rants the heightened scrutiny we afford all gender-based classifications today.”  J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 136 (1994) (quoting Frontiero v. Richardson, 411 U.S. 677, 684 (1973) (plurality opin-ion)).  “[T]he party seeking to uphold a statute that classifies individuals on the basis of their gender must carry the burden of showing an ‘exceedingly persuasive justification’ for the c
	Contrary to the majority, I conclude that Tennes-see’s and Kentucky’s statutes cannot pass constitutional muster.  First, the statutes trigger heightened scru-tiny because they facially discriminate based on a mi-nor’s sex as assigned at birth and on a minor’s failure to conform with societal expectations concerning that sex. Second, Tennessee and Kentucky do not show an ex-
	ceeding persuasive justification or close means-ends fit for their classifications.6 
	6  Plaintiffs also argue that transgender persons are a suspect or semi-suspect class and that the statutes impermissibly discrimi-nate based on transgender status, but it is unnecessary to resolve this question today.  According to this argument:  “Transgender people satisfy all the indicia of a suspect class:  (1) they have his-torically been subject to discrimination; (2) they have a defining characteristic that bears no relation to their ability to contribute to society; (3) they may be defined as a dis
	1. 
	Equal-protection jurisprudence is clear:  When a “challenged [statute] expressly discriminates among [persons] on the basis of gender, it is subject to scrutiny under the Equal Protection Clause of the Fourteenth Amendment.”  Hogan, 458 U.S. at 723 (citing Reed v. Reed, 404 U.S. 71, 75 (1971)).  Express discrimination, or a facial classification, exists if the statutory language requires reference to a person’s sex to determine whether some activity is permitted or prohibited.  See Washington v. Seattle Sch
	Virginia, 100 U.S. 303 (1880)).  Put simply, if a statute facially “provides that different treatment be accorded to [persons] on the basis of their sex,” the statute neces-sarily “establishes a classification subject to scrutiny under the Equal Protection Clause.”  Reed v. Reed, 404 U.S. 71, 75 (1971); see also Latta v. Otter, 771 F.3d 456, 480 (9th Cir. 2014) (Berzon, J., concurring) (“A law that facially dictates that a man may do X while a woman may not, or vice versa, constitutes, without more, a gende
	It is just as clear that a classification based on gender stereotypes triggers heightened scrutiny.  See J.E.B., 511 U.S. at 138 (concluding that the government’s use of peremptory jury strikes based on the presumption that the potential jurors’ views corresponded to their sexes was unconstitutional under intermediate scrutiny).  And this court held nearly twenty years ago that differential treatment because a person “fails to act and/or identify with his or her gender” is “[s]ex stereotyping,” Smith v. Cit
	Tennessee’s and Kentucky’s statutes classify based on a minor’s sex as assigned at birth.  Tennessee pro-hibits medical procedures when sought to “[e]nabl[e] a minor to identify with, or live as, a purported identity 
	inconsistent with the minor’s sex” or to “[t]reat[] pur-ported discomfort or distress from a discordance be-tween the minor’s sex and asserted identity.”  Tenn. Code Ann. § 68-33-103(a).  Kentucky likewise prohibits procedures “for the purpose of attempting to alter the appearance of, or to validate a minor’s perception of, the minor’s sex, if that appearance or perception is incon-sistent with the minor’s sex.”  Ky. Rev. Stat. § 311.372(2).  Thus, “medical procedures that are permitted for a mi-nor of one 
	The statutes also condition the availability of proce-dures on a minor’s conformity with societal expectations associated with the minor’s assigned sex.  Each law bars treatment when sought “for the purpose of ” induc-ing physiological changes, like secondary sex character-istics, that are “inconsistent with” how society expects boys and girls to appear.  Tenn. Code Ann. § 68-33-103(a); see also Ky. Rev. Stat. § 311.372(2) (prohibiting proce-dures “to alter the appearance of, or to validate a mi-nor’s perce
	or perception is inconsistent with the minor’s sex” (em-phasis added)).  A minor assigned the male sex at birth cannot, for example, obtain puberty suppressants or es-trogen to attain a feminine appearance, but a minor as-signed the male sex at birth and born with intersex traits may obtain treatments to induce changes “consistent with” maleness.  See Tenn. Code Ann. § 68-33-103(a) (ex-empting treatment for a “congenital defect”); Ky. Rev. Stat. § 311.372(3)(a) (exempting treatment for “[a] mi-nor born with
	The statutes accordingly “penalize[]” treatment for a minor “identified as male at birth” but “tolerate[]” the same treatment for a minor “identified as female at birth,” Bostock, 140 S. Ct. at 1741, and vice versa.  That is a facial classification, pure and simple.  
	2. 
	Since sex and gender conformity each “play[] an un-mistakable  . . .  role,” Bostock, 140 S. Ct. at 1742, in determining the legality of a medical procedure for a mi-nor, these statutes should raise an open-and-shut case of facial classifications subject to intermediate scrutiny.  Yet the majority concludes otherwise.  
	The majority first reasons that “no [classification] oc-curs in either law” because the statutes “regulate sex-transition treatments for all minors, regardless of sex,” and “[u]nder each law, no minor may receive puberty 
	blockers or hormones or surgery in order to transition from one sex to another.”  Maj. Op. 24.  This reason-ing invokes an “equal application” principle, which was once acceptable in the Supreme Court’s equal-protection jurisprudence, see Pace v. Alabama, 106 U.S. 583, 585 (1883) (upholding a statutory scheme that punished in-terracial fornication and adultery more severely than  intra-racial fornication and adultery because “[t]he pun-ishment of each offending person, whether white or black, is the same”),
	In Loving v. Virginia, the Court held unconstitu-tional anti-miscegenation laws that applied to black and white persons alike.  In so doing, the Court “reject[ed] the notion that the mere ‘equal application’ of a statute containing racial classifications is enough to remove the classifications from the Fourteenth Amendment’s pro-scription of all invidious racial discriminations.”  388 U.S. 1, 8 (1967).  The key, the Court said, was that “[t]he statutes proscribe generally accepted conduct if engaged in by m
	The Supreme Court has confirmed in numerous post-Loving cases, moreover, that laws that classify on sus-pect lines do not escape heightened scrutiny despite “ev-
	enhandedly” classifying all persons.  In Powers v. Ohio, the Court “reject[ed]  . . .  the view that race-based peremptory challenges survive equal protection scru-tiny because members of all races are subject to like treatment,” namely, “that white jurors are subject to the same risk of peremptory challenges based on race as are all other jurors.”  499 U.S. 400, 410 (1991).  “The sug-gestion that racial classifications may survive when vis-ited upon all persons,” the Court stated, “is no more au-thoritativ
	The Court in Johnson v. California again rejected the notion that a classification escapes heightened re-view if the classification applies “equally” to all.  There, the Court considered a state department of corrections’ policy of temporarily segregating new prisoners based on race to allow assessment of a prisoner’s danger pred-icated on the risk of interracial violence between race-based gangs.  See 543 U.S. 499, 502 (2005).  The de-partment argued “that its policy should be exempt from” strict scrutiny 
	when they may be said to burden or benefit the races equally’ ” and its rejection of “the notion that separate can ever be equal—or ‘neutral’—50 years ago in Brown v. Board of Education.” Id. (citations omitted).  
	The majority also reasons that statutes “regulating ‘medical procedure[s] that only one sex can undergo’ or-dinarily do not ‘trigger heightened constitutional scru-tiny.’ ”  Maj Op. 25 (alteration in original) (quoting Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2245-46 (2022)).  The majority invokes “distinctions in-volving pregnancy,” which do not trigger heightened scrutiny unless shown to be “mere pretexts designed to effect an invidious discrimination against the members of one sex or the ot
	This contention misreads Geduldig and Dobbs, which merely reiterated Geduldig’s language.  At issue in Geduldig was a state disability-insurance program that excluded coverage for “any injury or illness caused by or arising in connection with pregnancy.”  417 U.S. at 489.  The Court determined that “[n]ormal pregnancy is an objectively identifiable physical condition with unique characteristics,” thus the program “d[id] not ex-clude anyone from benefit eligibility because of gender but merely remove[d] one 
	n.20.  The Court also rejected the argument that a fa-cial classification based on pregnancy was necessarily a proxy for sex- or gender-based discrimination.  See id.  
	The statutes here, by contrast, expressly reference a minor’s sex and gender conformity—and use these fac-tors to determine the legality of procedures.  Further, discrimination based on inconsistency between gender identity and sex as assigned at birth can be seen as a proxy for discrimination against transgender individu-als, which “necessarily” is discrimination “because of sex,” Bostock, 140 S. Ct. at 1744—just like “[a] tax on wearing yarmulkes is a tax on Jews,” Bray v. Alexan-dria Women’s Health Clini
	To further support the majority’s contention that heightened review does not apply, the majority gives as an example that the government may “house[] men and women separately at a prison” if it does not “mak[e] dis-tinctions in funding or programming available to mem-bers of each sex.”  Maj. Op. 29.  I do not read Women Prisoners of the District of Columbia v. District of Co-lumbia as supporting the majority’s position.  There, 
	the D.C. Circuit considered an equal-protection chal-lenge to the District of Columbia offering fewer pro-grams to its female than its male inmates, not the sepa-ration of inmates based on sex.  See 93 F.3d 910, 923-24 (D.C. Cir. 1996).  The court did not address what level of scrutiny applied, or whether the programming survived scrutiny, because the resolution of the case de-pended on the “[t]he threshold inquiry” whether the fe-male and male inmates were “similarly situated.”  Id. at 924.  The court said
	The majority also argues that, “in invalidating bans on same-sex marriage in Obergefell v. Hodges,” the Su-preme Court “would have said”—but “did not” say—that laws with sex- or gender-based conditions trigger heightened scrutiny if such scrutiny did, in fact, apply. Maj. Op. 30.  True, the Court did not specify in Oberge-fell the appropriate degree of judicial scrutiny.  But the Court’s silence is just that—silence.  We should be wary of reading much (if anything) into the Court’s res-olution of the issues
	laws prohibiting same-sex marriage were unconstitu-tional under the Equal Protection Clause all the same.  See 576 U.S. 644, 675 (2015).  Laws restricting mar-riage to opposite-sex relationships include notable simi-larities to the laws at issue here—they condition the availability of something (marriage versus medical pro-cedures) based on a person’s sex.  And the Court sub-sequently clarified in Bostock that “it is impossible to discriminate against a person for being homosexual  . . .  without discrimina
	The majority further concludes that decisions under Title VII of the Civil Rights Act, like Bostock, do not control today’s decision.  Its reasoning rests on “[d]if-ferences [in] the language”—Title VII makes it “unlaw-ful  . . .  for an employer  . . .  to discriminate against any individual  . . .  because of  . . .  sex,” while the Equal Protection Clause bars a state from “deny[ing] to any person within its jurisdiction the equal protection of the laws.”  Maj. Op. 30 (first quoting 42 U.S.C. § 2000e-2(a
	To be sure, Title VII and the Equal Protection Clause are not identical.  The former forbids sex- or gender-based discrimination (subject to certain defenses), for example, while the latter allows such discrimination if the classification satisfies heightened scrutiny.  Cf. Students for Fair Admissions, Inc. v. President & Fel-lows of Harvard Coll., 143 S. Ct. 2141, 2220 (2023) (Gor-
	such, J., concurring) (distinguishing Title VI’s categori-cal bar on discrimination based on race, color, or na-tional origin and the Equal Protection Clause’s require-ment of strict scrutiny).  
	But the majority does not explain why or how any dif-ference in language requires different standards for de-termining whether a facial classification exists in the first instance.  Indeed, Supreme Court decisions under Title VII and the Equal Protection Clause imply the op-posite, often citing one another.  See, e.g., Gen. Elec. Co. v. Gilbert, 429 U.S. 125, 133-34 (1976) (noting that “court decisions construing the Equal Protection Clause  . . .  are a useful starting point” for Title VII “concepts of dis
	7  The majority also suggests that “[i]mporting the Title VII test for liability into the Fourteenth Amendment also would require adding Title VII’s many defenses to the Constitution:  bona fide occupational qualifications and bona fide seniority and merit sys-tems, to name a few.”  Maj. Op. 31.  But no one suggests that the “test for liability” is the same under Title VII and the Equal Pro-tection Clause, only that the standard for determining the exist-ence of a facial classification is the same.  And the
	Our decision in Smith v. City of Salem also forecloses the majority’s position.  Plaintiff “Smith—biologically and by birth a male—[wa]s a transsexual and ha[d] been 
	diagnosed with Gender Identity Disorder (‘GID’),” an earlier name for gender dysphoria.  378 F.3d at 568.  “After being diagnosed with GID, Smith began ‘express-ing a more feminine appearance on a full-time basis’—including at work [at a municipal fire department]—in accordance with international medical protocols for treating GID.”  Id.  That feminine appearance, Smith alleged, led to adverse employment action.  See id. at 569.  This court concluded that Smith had a viable Title VII claim:  “[D]iscriminati
	The majority’s attempts to distinguish Smith are un-persuasive.  “Smith never addresses the textual differ-ences between these documents—or the different stakes of broadly reading a statute versus broadly reading a largely unamendable constitution”—the majority says. Maj Op. 32.  For reasons already discussed, neither the “textual differences” nor “the different stakes” affect the preliminary question whether a facial classification exists.  And regardless whether the majority’s “argu-ments” about the persu
	less an inconsistent decision of the United States Su-preme Court requires modification of the decision or this Court sitting en banc overrules the  . . .  deci-sion.”  Dingle v. Bioport Corp., 388 F.3d 209, 215 (6th Cir. 2004) (citation omitted).  
	The majority next says that “[a]ll of the cases [that Smith relied on] pre-date Bostock,” “[a]nd nearly all concern workers with overlapping employment-discrim-ination claims under Title VII and the Equal Protection Clause,” while “a case about [medical treatments] avail-able to children falls far outside Title VII’s adult-cen-tered employment bailiwick.”  Maj Op. 32.  Why does the vintage of the authorities that Smith cites or the em-ployment-versus-medical context matter for determin-ing whether a facial 
	Then, the majority asserts that “[o]ur subsequent cases have largely taken the hint, refusing to extend Smith beyond claims about discrimination over dress or appearance,” citing Chisholm v. St. Mary’s City School District and Vickers v. Fairfield Medical Center in sup-port.  Id.  The majority misapprehends both cases.  Chisholm concluded that a coach’s comments that ath-letes were “pussies” and not tough enough did not con-stitute “sex stereotyping.”  947 F.3d 342, 351 (6th Cir. 2020).  “Toughness, while s
	feminine individual.”  Id.  Vickers held that the plain-tiff ’s “claim fail[ed] because [he] has failed to allege that he did not conform to traditional gender stereotypes in any observable way at work.”  453 F.3d 757, 764 (6th Cir. 2006).  “[T]he harassment [at issue] [wa]s more properly viewed as harassment based on [his] perceived homosexuality, rather than based on gender non-con-formity.”  Id. at 763.  After Bostock, however, that conclusion is dubious.  See 140 S. Ct. at 1741 (“[I]t is impossible to d
	Finally, the majority asserts that “Smith tells us nothing about whether a State may regulate medical treatments for minors facing gender dysphoria.”  Maj. Op. 32.  “Recognizing and respecting biological sex dif-ferences does not amount to stereotyping—unless Jus-tice Ginsburg’s observation in United States v. Virginia that biological differences between men and women ‘are enduring’ amounts to stereotyping.”  Id. (quoting 518 U.S. at 533).  But the existence of “enduring” “[p]hysi-cal differences between me
	 
	 
	3. 
	Because Tennessee’s and Kentucky’s statutes fa-cially classify based on sex and gender conformity, they are subject to intermediate scrutiny. Under that stand-ard, the “burden  . . .  rests entirely on the” govern-ment to come forward with an “exceedingly persuasive” justification for the classification.  VMI, 518 U.S. at 533.  The government satisfies its burden “only by showing at least that the classification serves ‘important governmental objectives and that the discriminatory means employed’ are ‘subst
	The statutes fail intermediate scrutiny.  To start, they lack an exceedingly persuasive justification.  “The justification must be genuine, not hypothesized or in-vented post hoc in response to litigation.”  VMI, 518 U.S. at 533.  “[T]he mere recitation of a benign  . . .  purpose is not an automatic shield which protects against any inquiry into the actual purposes underlying a statutory scheme.”  Weinberger v. Wiesenfeld, 420 U.S. 636, 648 (1975); see also Sessions v. Morales-San-tana, 582 U.S. 47, 69-70 
	challenged sex-based classification).  Here, Tennes-see’s statute includes legislative findings proclaiming the state’s “interest in encouraging minors to appreciate their sex, particularly as they undergo puberty.”  Tenn. Code Ann. § 68-33-101(m).  And both statutes’ texts ef-fectively reveal that their purpose is to force boys and girls to look and live like boys and girls.  Statutes, like these, that “rely on overbroad generalizations about” how “males and females” should appear and behave, VMI, 518 U.S.
	Even taking Tennessee’s and Kentucky’s word that their purpose is solely to protect minors, see Tennessee Appellants Br. 44; Kentucky Appellants Br. 3, the states still fail to show that “the requisite direct, substantial relationship between objective and means is present,” Hogan, 458 U.S. at 725 (quoting Wengler, 446 U.S. at 150).  In each lawsuit, the district court made robust factual findings based on an extensive record, and nei-ther court found that banning these treatments is bene-ficial to minors, 
	Gender-affirming care is well accepted as treatment for gender dysphoria.  The WPATH and the Endocrine Society, the two most prominent organizations in trans-gender healthcare, have promulgated widely accepted clinical-practice guidelines for treatment.  Tennessee and Kentucky try to discredit these guidelines by noting that the conclusions therein are based on “low-quality evidence” under the Grading of Recommendations As-sessment, Development, and Evaluation (GRADE) sys-tem, a formal process for assessing
	tific evidence.  See Tennessee Appellants Br. 14; Ken-tucky Appellants Br. 4.  But “[r]ecommendations for pediatric care made by professional associations in guidelines are seldom based on well-designed and con-ducted randomized controlled trials due to their rarity.”  No. 23-5600, R. 30, PID 293.  And, in any event, the GRADE system permits drawing conclusions based on “low-quality evidence,” and doing so is neither novel nor uncommon.  For example, about twenty percent of the American Heart Association’s 
	Other courts have relied on these guidelines.  See, e.g., Edmo v. Corizon, Inc., 935 F.3d 757, 769 (9th Cir. 2019) (noting that “[m]ost courts agree” that WPATH guidelines “are the internationally recognized guide-lines for the treatment of individuals with gender dys-phoria” and collecting cases).  And, as the Ninth Cir-cuit noted in Edmo, the medical profession does as well:  
	[M]any of the major medical and mental health groups in the United States—including the American Medical Association, the American Medical Student Association, the American Psychiatric Association, the American Psychological Association, the Ameri-can Family Practice Association, the Endocrine Soci-ety, the National Association of Social Workers, the American Academy of Plastic Surgeons, the Ameri-can College of Surgeons, Health Professionals Ad-vancing LGBTQ Equality, the HIV Medicine Associ-ation, the Les
	the consensus of the medical and mental health com-munities regarding the appropriate treatment for transgender and gender dysphoric individuals.  
	Id.  
	The record also supports that, over the short- and long-term, gender-affirming care benefits adolescents with gender dysphoria.  It reduces rates of depression, anxiety, self-harm, and suicidality.  Further, providers have used puberty suppressants and hormone therapy for years to treat other conditions, so the side effects are well known—as well as infrequent and easily managed.  
	In short, the “actual state purposes” undergirding the statutory classifications here, VMI, 518 U.S. at 535, rested on improper generalizations about boys and girls. And “[a] purpose genuinely to” protect children “is not served by” the classifications, id. at 539-40.  “That is not equal protection.”  Id. at 540.  
	B. 
	“The Due Process Clause guarantees more than fair process, and the ‘liberty’ it protects includes more than the absence of physical restraint.”  Washington v. Glucksberg, 521 U.S. 702, 719 (1997).  “The Clause also provides heightened protection against government in-terference with certain fundamental rights and liberty interests.”  Id. at 720.  This protection encompasses “two categories of substantive rights”:  “rights guaran-teed by the first eight Amendments” and “a select list of fundamental rights th
	er it is essential to our Nation’s ‘scheme of ordered lib-erty.’ ”  Id. (quoting Timbs v. Indiana, 139 S. Ct. 682, 686 (2019)).  The “substantive component” of due pro-cess “forbids the government to infringe [recognized] ‘fundamental’ liberty interests at all, no matter what process is provided, unless the infringement” satisfies strict scrutiny—that is, the infringement “is narrowly tailored to serve a compelling state interest.”  Reno v. Flores, 507 U.S. 292, 302 (1993).  
	Unlike the majority, I conclude that Tennessee’s and Kentucky’s statutes violate the Due Process Clause be-cause they prohibit Parent Plaintiffs from deciding whether their children may access medical care that the states leave available to adults.  The statutes thereby infringe on their fundamental right to control medical choices for their children, a right deeply rooted in this nation’s history and protected as a matter of Supreme Court and binding circuit precedent.  
	1. 
	“Substantive due process” is “a treacherous field.”  Dobbs, 142 S. Ct. at 2247 (quoting Moore v. East Cleve-land, 431 U.S. 494, 503 (1977) (plurality opinion)).  As cautioned in Dobbs, courts “must guard against the nat-ural human tendency to confuse what [the Fourteenth] Amendment protects with [their] own ardent views about the liberty that Americans should enjoy.”  Id.  Accordingly, “the Court has long been ‘reluctant’ to rec-ognize rights that are not mentioned in the Constitu-tion.”  Id.  (quoting Coll
	Despite this hesitancy, the Court has found clarity in some areas.  “[T]he interest of parents in the care, cus-tody, and control of their children  . . .  is perhaps 
	the oldest of the fundamental liberty interests recog-nized by [the] Court.”  Troxel v. Granville, 530 U.S. 57, 65 (2000) (plurality opinion); see also Lassiter v. Dep’t of Soc. Servs., 452 U.S. 18, 27 (1981) (“[It is] plain beyond the need for multiple citation that a parent’s desire for and right to ‘the companionship, care, custody and man-agement of his or her children’ is an important interest that ‘undeniably warrants deference and, absent a pow-erful countervailing interest, protection.’ ”  (quoting 
	Thus, we have squarely held that “[p]arents possess a fundamental right to make decisions concerning the medical care of their children.”  Kanuszewski v. Mich. Dep’t of Health & Hum. Servs., 927 F.3d 396, 418 (6th Cir. 2019).  In Kanuszewski, we considered a Michigan program under which the state collected and stored blood samples from newborns to test for diseases.  See id. at 404.  We concluded that qualified immunity shielded state employees from the parent plaintiffs’ claims regarding the initial collec
	Kanuszewski flows naturally from the Court’s parental- autonomy decisions.  “[O]ur constitutional system long ago rejected any notion that a child is ‘the mere creature of the State’ and, on the contrary, asserted that parents generally ‘have the right, coupled with the high duty, to recognize and prepare [their children] for additional ob-ligations.’ ”  Parham v. J.R., 442 U.S. 584, 602 (1979) (second alteration in original) (quoting Pierce, 268 U.S. at 535).  “Surely,” the Supreme Court has noted, “this i
	In Parham, the petitioner “sought a declaratory judgment that Georgia’s voluntary commitment proce-dures for children under the age of 18  . . .  violated the Due Process Clause of the Fourteenth Amendment and requested an injunction against their future en-forcement.”  Parham, 442 U.S. at 588.  The Court ap-plied its balancing test from Mathews v. Eldridge, 424 U.S. 319 (1976), for procedural due-process claims, con-cluding that “the risk of error inherent in the parental decision to have a child instituti
	whether the statutory requirements for admission are satisfied” and that Georgia’s procedures were constitu-tional.  442 U.S. at 606 (quoting Goldberg v. Kelly, 397 U.S. 254, 271 (1970)).  
	Much of the Court’s analysis focused on the rights and role of parents in American society as caretakers for their children.  “[A] state is not without constitutional control over parental discretion in dealing with children when their physical or mental health is jeopardized,” but “[t]he statist notion that governmental power should su-persede parental authority in all cases because some parents abuse and neglect children is repugnant to American tradition.”  Parham, 442 U.S. at 603.  “Simply because the d
	Applying these principles, Tennessee’s and Ken-tucky’s statutes plainly intrude on parental autonomy in violation of Parent Plaintiffs’ substantive due-process rights.  Although this case presents issues at the cen-ter of political controversies, the legal analysis on this point is rather simple.  “Parents possess a fundamental right to make decisions concerning the medical care of their children.”  Kanuszewski, 927 F.3d at 418.  Ten-nessee’s and Kentucky’s statutes prohibit parents from deciding whether me
	2. 
	The majority thinks differently, finding that Tennes-see’s and Kentucky’s statutes do not intrude on any deeply rooted right of Parent Plaintiffs.  
	The majority begins by framing the issue as whether “[t]his country [has] a ‘deeply rooted’ tradition of pre-venting governments from regulating the medical pro-fession in general or certain treatments in particular” and concludes “[q]uite to the contrary.”  Maj. Op. 14. It notes that “governments have long played a critical role in regulating health and welfare,” id., including “the in-tegrity and ethics of the medical profession,” id. (quot-ing Glucksberg, 521 U.S. at 731), and “medical treat-ment,” id., 
	The majority’s focus on the government’s power over medical treatment in general misses the mark.8  It is 
	8  In discussing the historical practice of governments regulating medical treatment, the majority posits that it is not “unusual for the [Food and Drug Administration (FDA)] to permit drugs to be used for some purposes but not others, or to allow some drugs to 
	be used by adults but not by children.”  Maj. Op. 15.  The major-ity misapprehends the significance of the regulations it cites.  The FDA does not permit a drug for some uses and not others or allow a drug for use by adults but not children.  “The Food, Drug and Cosmetic Act [(FDCA)] forbids pharmaceutical manufacturers from marketing or selling a drug until the Food and Drug Admin-istration [(FDA)] has approved it as safe and effective for its in-tended use or uses (the drug’s ‘indications’).”  United Stat
	true, as the majority says, that the government has wide latitude to regulate the public’s access to medical treat-ments or providers without having to go through the wringer of strict scrutiny.  See, e.g., Glucksberg, 521 U.S. at 723-27 (holding that there is no fundamental right to physician-assisted suicide); Abigail All. for Bet-ter Access to Developmental Drugs v. von Eschenbach, 495 F.3d 695, 703 (D.C. Cir. 2007) (en banc) (holding that 
	there is no “fundamental right of access for the termi-nally ill to experimental drugs”); see also Gonzales v. Carhart, 550 U.S. 124, 163 (2007) (“The Court has given state and federal legislatures wide discretion to pass legislation in areas where there is medical and scientific uncertainty.”).  But Tennessee and Kentucky did not ban treatment for adults and minors alike; they banned treatment for minors only, despite what minors or their parents wish.  Thus, the issue is not the what of medi-cal decision-
	Once the issue is properly framed, the answer be-comes clear:  parents have, in the first instance, a fun-damental right to decide whether their children should (or should not) undergo a given treatment otherwise available to adults, and the government can take the  decision-making reins from parents only if it comes for-ward with a sufficiently convincing reason to withstand judicial scrutiny.  That conclusion is faithful to our holding in Kanuszewski that “[p]arents possess a funda-mental right to make de
	The majority’s reasoning to the contrary is uncon-vincing.  It says that “there is a night and day differ-ence between th[e] program” in Kanuszewski and the statutes here because “[t]he Michigan program com-pelled medical care, while the Tennessee and Kentucky laws restrict medical care.  It is one thing for the State to impose a procedure on someone; it is quite another to deem it unsafe and prohibit it.”  Maj. Op. 18.  The court in Kanuszewski never framed the right as solely to deny unwanted care.  Yet i
	The majority further says that “Parham v. J. R. does not help [Parent Plaintiffs] either” because at issue in Parham were the minor plaintiffs’ “procedural, not sub-stantive, due process” rights.  Maj. Op. 19.  However, the Court said, in no uncertain terms, that a parent has the “right” and “ ‘high duty’ to recognize symptoms of illness and to seek and follow medical advice” on behalf of the child.  442 U.S. at 602.  This language concern-
	ing a parent’s “right” and “high duty,” moreover, was a quote from Pierce v. Society of the Sisters of the Holy Names of Jesus and Mary, a substantive due-process decision on the parental right to send a child to a private instead of a public school, see 268 U.S. at 534-36.  In fact, every other case cited in that paragraph of Parham was a substantive due-process decision.  See 442 U.S. at 602 (citing Wisconsin v. Yoder, 406 U.S. 205, 213 (1972); Prince, 321 U.S. at 166; Meyer, 262 U.S. at 400). Clearly, th
	To be sure, none of this is to say “that parents’ con-trol over their children is without limit.”  Kanuszew-ski, 927 F.3d at 419.  As noted, “a state is not without constitutional control over parental discretion in dealing with children when their physical or mental health is jeopardized.”  Parham, 442 U.S. at 603.  The state may, therefore, prohibit a parent from submitting a child to a genuinely harmful treatment.  See, e.g., Pickup v. Brown, 740 F.3d 1208, 1223, 1232, 1235-36 (9th Cir. 2014) (concluding
	genital mutilation is extremely painful, permanently dis-figures the female genitalia, and exposes the girl or woman to the risk of serious, potentially life-threatening complications, including bleeding, infection, urine reten-tion, stress, shock, psychological trauma, and damage to the urethra and anus.” (cleaned up)).  
	But a state cannot simply deem a treatment harmful to children without support in reality and thereby de-prive parents of the right to make medical decisions on their children’s behalf.  Allowing the state to do so is tantamount to saying there is no fundamental right.  Cf. Schall, 467 U.S. at 265 (“[I]f parental control falters, the State must play its part as parens patriae.” (empha-sis added)); Prince, 321 U.S. at 166 (noting “that the cus-tody, care and nurture of the child reside first in the par-ents”
	IV. 
	“In constitutional cases,” such as this one, the other factors governing the issuance of a preliminary injunc-tion tend to fall to the wayside because “the first factor” —likelihood of success on the merits—“is typically dis-
	positive.”  Vitolo v. Guzman, 999 F.3d 353, 360 (6th Cir. 2021).  Still, those additional factors favor upholding the district courts’ injunctions.  “A plaintiff ’s harm from the denial of a preliminary injunction is irreparable if it is not fully compensable by monetary damages.  When constitutional rights are threatened or impaired, irrep-arable injury is presumed.”  Husted, 697 F.3d at 436 (cleaned up).  Minor Plaintiffs’ injuries are all the more irreparable because progressing through adolescence untre
	V. 
	The last question is the scope of district courts’ pre-liminary injunctions.  On review of Tennessee’s emer-gency motion to stay the district court’s injunction of its statute, I agreed with the majority “that the district court abused its discretion in granting a statewide pre-liminary injunction” while reiterating “the majority’s caveat that today’s decision is preliminary only.”  73 F.4th at 423 (White, J., concurring in part and dissent-ing in part).  With the benefit of more time, I now con-clude that 
	“[I]njunctive relief should be no more burdensome to the defendant than necessary to provide complete relief to the plaintiffs.”  Califano v. Yamasaki, 442 U.S. 682, 702 (1979).  Although such relief generally should not run “in favor of persons other than” the plaintiffs to an action, “district courts are not categorically prohibited from granting injunctive relief benefitting an entire class in an individual suit.”  Warshak v. United States, 532 F.3d 521, 531 (6th Cir. 2008) (quoting Sharpe v. Cuerton, 31
	Here, the district courts did not abuse their discre-tion in concluding that enjoining all enforcement was necessary to afford complete relief to Plaintiffs.  As the district court in the Tennessee case noted, “it is far-fetched that healthcare providers  . . .  would con-tinue care specifically for Minor Plaintiffs when they cannot do so for any other individual to whom [the stat-ute] applies.”  2023 WL 4232308, at *34.  This reason-ing reflects the pragmatic realities of the treatment bans, which operate 
	injunction requiring a state to offer the same early in-person voting hours to military and non-military voters, including to non-military voters who were not plaintiffs to the suit).  
	I do not agree with the majority that the effect on Minor Plaintiffs’ ability to obtain treatment if they alone are able to undergo treatment, while treatment is pro-hibited for all others throughout Tennessee and Ken-tucky, is “speculation.”  Maj. Op. 39 (quoting Biden, 57 F.4th at 557).  It is not.  “The court is not required ei-ther to wear blinders or to leave common sense out of the equation.”  United States v. West, 799 F. App’x 322, 328 (6th Cir. 2020) (quoting United States v. Miller, 478 F.3d 48, 5
	VI. 
	As the majority notes, the heated political debate over gender-affirming care has yielded varying laws in Tennessee, Kentucky, and throughout our country.  In the normal course, the Constitution contemplates the states acting as laboratories of democracies to resolve the controversies of the day differently.  See New State Ice Co v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting).  
	But when a fundamental right or freedom from dis-crimination is involved, experimentation has no place. “The very purpose of ” our constitutional system “was to withdraw certain subjects from the vicissitudes of polit-
	ical controversy, to place them beyond the reach of ma-jorities and officials and to establish them as legal prin-ciples to be applied by the courts.”  W. Va. St. Bd. of Ed. v. Barnette, 319 U.S. 624, 638 (1943).  Our “funda-mental rights may not be submitted to vote; they depend on the outcome of no elections.”  Id.  Similarly, “[n]o plebiscite can legalize an unjust discrimination.”  Lu-cas v. Forty-Fourth Gen. Assemb., 377 U.S. 713, 736 n.29 (1964) (citation omitted).  
	Tennessee’s and Kentucky’s laws tell minors and their parents that the minors cannot undergo medical care because of the accidents of their births and their failure to conform to how society believes boys and girls should look and live.  The laws further deprive the  parents—those whom we otherwise recognize as best suited to further their minor children’s interests—of their right to make medical decisions affecting their children in conjunction with their children and medical practitioners.  For these reas
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	In March 2023, Tennessee enacted the Prohibition on Medical Procedures Performed on Minors Related to Sexual Identity.  Tenn. Code Ann. § 68-33-101.  It was scheduled to go into effect on July 1, 2023.  Seeking to “protect[] minors from physical and emotional harm,” id. § 68-33-101(m), the legislature identified several con-cerns about recent treatments being offered by the med-ical profession for children with gender dysphoria.  It was concerned that some treatments for gender dyspho-ria “can lead to the m
	noted that other helpful, less risky, and non-irreversible treatments remain available.  Id. § 68-33-101(c). 
	These findings convinced the legislature to ban cer-tain medical treatments for minors with gender dyspho-ria.  A healthcare provider may not “administer or offer to administer” “a medical procedure” to a minor “for the purpose of ” either “[e]nabling a minor to identify with, or live as, a purported identity inconsistent with the mi-nor’s sex,” or “[t]reating purported discomfort or dis-tress from a discordance between the minor’s sex and asserted identity.”  Id. § 68-33-103(a)(1).  Prohibited medical proc
	The Act contains two relevant exceptions.  It per-mits the use of these medical procedures to treat con-genital defects, precocious puberty, disease, or physical injury.  Id. § 68-33-103(b)(1)(A).  And it has a “contin-uing care” exception until March 31, 2024, which permits healthcare providers to continue administering a long-term treatment, say hormone therapy, that began be-fore the Act’s effective date.  Id. § 68-33-103(b)(1)(B). 
	The Act authorizes the Tennessee Attorney General to enforce these prohibitions.  Id. § 68-33-106(b).  It permits the relevant state regulatory authorities to im-pose “professional discipline” on healthcare providers that violate the Act.  R.1 ¶ 56; Tenn. Code Ann.  § 68-33-107.  And it creates a private right of action, en-abling an injured minor or nonconsenting parent to sue a healthcare provider for violating the law.  Tenn. Code Ann. § 68-33-105(a)(1)-(2). 
	Three transgender minors, their parents, and a doc-tor sued several state officials, claiming the Act violated the United States Constitution’s guarantees of due pro-cess and equal protection.  The plaintiffs challenged the Act’s prohibitions on hormone therapy and its sur-gery prohibitions, but they did not challenge its private right of action.  They moved for a preliminary injunc-tion to prevent those features of the Act from going into effect on July 1, 2023. 
	On June 28, the district court granted the motion in part.  It concluded that the challengers lacked standing to contest the ban on surgeries but could challenge the ban on hormones and puberty blockers.  As to due pro-cess, the court found that the Act infringes the parents’ “fundamental right to direct the medical care of their children.”  R.167 at 14. As to equal protection, the court reasoned (1) that the Act improperly discriminates on the basis of sex and (2) that transgender persons con-stitute a qua
	II. 
	A request for a stay pending appeal prompts four questions:  “Is the applicant likely to succeed on the merits?  Will the applicant be irreparably injured ab-sent a stay?  Will a stay injure the other parties?  Does the public interest favor a stay?”  Roberts v. Neace, 958 F.3d 409, 413 (6th Cir. 2020).  As is often the 
	case in a constitutional challenge, the likelihood-of- success inquiry is the first among equals.  Id. at 416.  In this instance, it is largely dispositive.  While we as-sess “the district court’s ultimate decision whether to grant a preliminary injunction for abuse of discretion,” we assess “its legal determination, including the likeli-hood of success on the merits, with fresh eyes.”  Ari-zona v. Biden, 40 F.4th 375, 381 (2022) (quotation omit-ted). 
	There are two merits-related problems with the dis-trict court’s order.  One relates to its scope.  The other relates to its assessment of plaintiffs’ chances in chal-lenging the Act on due process and equal protection grounds. 
	A. 
	Scope.  The district court rested its preliminary in-junction on a facial invalidation of the Act, as opposed to an as-applied invalidation of the Act, and it assumed au-thority to issue a statewide injunction.  We doubt each premise. 
	The challengers claim that Tennessee’s law facially violates the Constitution.  But litigants raising “a facial challenge to a statute normally ‘must establish that no set of circumstances exists under which the [statute] would be valid.’ ”  United States v. Hansen, 2023 WL 4138994, at *5 (U.S. June 23, 2023) (quoting United States v. Salerno, 481 U.S. 739, 745 (1987)).  That’s a “strict standard” that we have no authority to “dilute[].”  Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2275 (2022).  
	from Salerno, meaning that plaintiffs must show no set of valid applications of a law before we may declare it invalid in all of its applications.  Rodriguez de Quijas v. Shearson/Am. Exp., Inc., 490 U.S. 477, 484 (1989) (not-ing that the Supreme Court alone exercises “the prerog-ative of overruling” its decisions).  Consistent with the point, we have many cases adhering to the Salerno test.  See, e.g., Oklahoma v. United States, 62 F.4th 221, 231 (6th Cir. 2023); United States v. Fields, 53 F.4th 1027, 103
	Turn to the nature of the injunction.  District courts “should not issue relief that extends further than neces-sary to remedy the plaintiff ’s injury.”  Commonwealth v. Biden, 57 F.4th 545, 556 (6th Cir. 2023).  The court’s injunction prohibits Tennessee from enforcing the law against the nine challengers in this case and against the other seven million residents of the Volunteer State.  But absent a properly certified class action, why would nine residents represent seven million?  Does the na-ture of the
	Article III confines the “judicial power” to “Cases” and “Controversies.”  U.S. Const. art. III, § 2.  Federal 
	courts may not issue advisory opinions or address stat-utes “in the abstract.”  California v. Texas, 141 S. Ct. 2104, 2115 (2021) (quotation omitted).  They instead must operate in a party-specific and injury-focused manner.  Id.; Gill v. Whitford, 138 S. Ct. 1916, 1934 (2018).  A court order that goes beyond the injuries of a particular plaintiff to enjoin government action against nonparties exceeds the norms of judicial power. 
	Even if courts may in some instances wield such power, the district court likely abused its discretion by deploying it here.  See, e.g., Biden, 57 F.4th at 557; see also United States v. Texas, 2023 WL 4139000, at *17 (U.S. June 23, 2023) (Gorsuch, J., concurring) (consider-ing the systemic harms of overbroad injunctions as part of the abuse-of-discretion review).  In particular, it did not offer any meaningful reason for granting such relief, creating considerable doubt about the survival of this overridin
	B. 
	The challengers also are unlikely to prevail on their due process and equal protection claims.  Start with several considerations that apply to both claims.  First, the challengers do not argue that the original fixed meaning of either the due process or equal protection guarantee covers these claims.  That prompts the ques-tion whether the people of this country ever agreed to remove debates of this sort—about the use of new drug treatments on minors—from the conventional place for dealing with new norms, 
	mocracy by construing a largely unamendable federal constitution to occupy the field. 
	Second, while the challengers do invoke constitu-tional precedents of the Supreme Court and our Court in bringing this lawsuit, not one of them resolves these claims.  In each instance, they seek to extend the con-stitutional guarantees to new territory.  There is noth-ing wrong with that, to be sure.  But it does suggest that the key premise of a preliminary injunction—likelihood of success on the merits—is missing.  The burden of es-tablishing an imperative for constitutionalizing new ar-eas of American l
	Third, the States are indeed engaged on these issues, as the recent proliferation of legislative activity across the country shows.  Compare Ga. Code Ann. § 31-7-35 (banning gender-affirming treatments for minors) and Idaho Code § 18-1506C (similar), with Cal. Penal Code  § 819 (prohibiting cooperation with other states as to gender-affirming care provided to out-of-state minors in California), Colo. Rev. Stat. § 12-30-121(1)(d) (designat-ing gender-affirming care as “legally protected health-care activity”
	Glucksberg, 521 U.S. at 720.  Given the high stakes of these nascent policy deliberations—the long-term health of children facing gender dysphoria—sound govern-ment usually benefits from more rather than less de-bate, more rather than less input, more rather than less consideration of fair-minded policy approaches.  To permit legislatures on one side of the debate to have their say while silencing legislatures on the other side of the debate under the U.S. Constitution does not further these goals. 
	That many members of the medical community sup-port the plaintiffs is surely relevant.  But it is not dis-positive for the same reason we would not defer to a con-sensus among economists about the proper incentives for interpreting the impairment-of-contracts or takings clauses of the U.S. Constitution.  At all events, the medical and regulatory authorities are not of one mind about using hormone therapy to treat gender dysphoria.  Else, the FDA would by now have approved the use of these drugs for these pu
	Due process.  The challengers argue that the Act vi-olates their due process right to control the medical care of their children.  “No State,” the Fourteenth Amend-ment says, shall “deprive any person of life, liberty, or property, without due process of law.”  The provision over time has come to secure more than just procedural rights.  It also includes substantive protections “against government interference with certain fundamental rights and liberty interests.”  Glucksberg, 521 U.S. at 720.  Courts iden
	that are “fundamental” or are “deeply rooted in this Na-tion’s history and tradition.”  Id. at 720-21 (quotation omitted); Timbs v. Indiana, 139 S. Ct. 682, 689 (2019) (same).  Experience has shown that substantive due process is “a treacherous field.”  Moore v. City of E. Cleveland, 431 U.S. 494, 502 (1977).  Increasingly ap-preciative of that danger, the federal courts have be-come ever more “reluctant to expand the concept of sub-stantive due process” to new areas.  Collins v. City of Harker Heights, 503
	Parents, it is true, have a substantive due process right “to make decisions concerning the care, custody, and control of their children.”  Troxel v. Granville, 530 U.S. 57, 66 (2000).  But the Supreme Court cases rec-ognizing this right confine it to narrow fields, such as education, Meyer v. Nebraska, 262 U.S. 390 (1923), and visitation rights, Troxel, 530 U.S. 57.  No Supreme Court case extends it to a general right to receive new medical or experimental drug treatments.  In view of the high stakes of co
	Constitutionalizing new parental rights in the con-text of new medical treatments is no mean task.  On the one side of the ledger, parents generally can be expected to know what is best for their children.  On the other side of the ledger, state governments have an abiding interest in “preserving the welfare of children,” Kanus-
	zewski v. Mich. Dep’t of Health & Hum. Servs., 927 F.3d 396, 419 (6th Cir. 2019); Dobbs, 142 S. Ct. at 2284, and “in protecting the integrity and ethics of the medical profession,” Glucksberg, 521 U.S. at 731.  These inter-ests give States broad power, even broad power to “limit[] parental freedom,” Prince v. Massachusetts, 321 U.S. 158, 167 (1944); see Parham v. J. R., 442 U.S. 584, 606 (1979), particularly in an area of new medical treat-ment.  We doubt, for example, that there are many drug-regulatory ag
	More generally, state legislatures play a critical role in regulating health and welfare, and their efforts are usually “entitled to a ‘strong presumption of validity.’ ”  Dobbs, 142 S. Ct. at 2284 (quotation omitted); Planned Parenthood Cincinnati Region v. Taft, 444 F.3d 502, 505 (6th Cir. 2006).  As a result, federal courts must be vigilant not to “substitute” their views for those of leg-islatures, Dobbs, 142 S. Ct. at 2284, a caution that is par-ticularly apt when construing unenumerated guaran-tees, s
	Judicial deference is especially appropriate where “medical and scientific uncertainty” exists. Gonzales v. Carhart, 550 U.S. 124, 163 (2007); see also Marshall v. United States, 414 U.S. 417, 427 (1974); Collins v. Texas, 223 U.S. 288, 297-98 (1912).  In this respect, consider the work of the Food and Drug Administration.  Under a highly reticulated process that requires considerable long-range testing, the FDA determines when new drugs are safe for public use, including use by minors, and when new drugs a
	others.  In making these decisions and in occasionally frustrating those who would like to have access to new drugs sooner, the Constitution rarely has a say over the FDA’s work.  There is no constitutional right to use a new drug that the FDA has determined is unsafe or in-effective.  Abigail All. for Better Access to Develop-mental Drugs v. von Eschenbach, 495 F.3d 695, 703 (D.C. Cir. 2007).  And that is true even if the FDA bars access to an experimental drug that a doctor believes might save a terminall
	Today’s case has many parallels to that one.  Gen-der-affirming procedures often employ FDA-approved drugs for non-approved, “off label” uses.  Tennessee decided that such off-label use in this area presents un-acceptable dangers.  Tenn. Code Ann. § 68-33-101(b), (e), (g).  Many medical professionals and many medical organizations may disagree.  But the Constitution does not require Tennessee to view these treatments the same way as the majority of experts or to allow drugs for all uses simply because the F
	is not prepared to put its credibility and careful testing protocols behind the use. 
	Kanuszewski v. Michigan Department of Health and Human Services does not alter this conclusion.  927 F.3d 396.  A Michigan health program collected blood samples from newborns and stored the samples for fu-ture use.  Id. at 403-04.  This compulsory storage pro-gram, we held, violated nonconsenting parents’ rights “to make decisions concerning the medical care of their children.”  Id. at 418.  This case differs from that one in at least two material ways.  Unlike the Michigan pro-gram, the Tennessee Act rest
	Glucksberg illuminates the point.  521 U.S. 702.  Harold Glucksberg claimed that Washington State’s ban on physician-assisted suicide violated his patients’ due process rights.  Id. at 708.  The Court held that the Constitution did not bestow an affirmative right to phy-sician assistance in committing suicide.  Id. at 725-26.  
	The State could prohibit individuals from receiving care they wanted and their physicians wished to provide, all despite the “personal and profound” liberty interests at stake.  Id. at 725.  As in that case, so in this one, indeed more so in this one.  There’s little reason to think that a parent’s right to make decisions for a child sweeps more broadly than an adult’s right to make decisions for herself.  Cf. Whalen v. Roe, 429 U.S. 589, 604 (1977); Prince, 321 U.S. at 166.  All told, the plaintiffs’ effor
	Equal protection.  “No state,” the Fourteenth Amend-ment says, “shall  . . .  deny to any person within its jurisdiction the equal protection of the laws.”  Statu-tory classifications are ordinarily valid if they are ra-tionally related to and further a legitimate state inter-est.  San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 55 (1973).  More exacting scrutiny applies when a law implicates protected classes.  See Reed v. Reed, 404 U.S. 71, 76 (1971); United States v. Virginia, 518 U.S. 515, 533 (
	It’s highly unlikely, as an initial matter, that the plaintiffs could show that the Act lacks a rational basis.  The State plainly has authority, in truth a responsibility, to look after the health and safety of its children.  In this area of unfolding medical and policy debate, a State has more rather than fewer options.  Tennessee could rationally take the side of caution before permitting ir-reversible medical treatments of its children. 
	The challengers pin their main claims for likelihood of success on the assumption that heightened scrutiny applies.  They first argue that the Tennessee Act dis-criminates on the basis of sex and thus requires the 
	State to satisfy intermediate scrutiny.  We are skepti-cal. 
	The Act bans gender-affirming care for minors of both sexes.  The ban thus applies to all minors, regard-less of their biological birth with male or female sex or-gans.  That prohibition does not prefer one sex to the detriment of the other.  See Reed, 404 U.S. at 76.  The Act mentions the word “sex,” true.  But how could it not?  That is the point of the existing hormone treatments—to help a minor transition from one gender to another.  That also explains why it bans procedures that adminis-ter cross-sex h
	The plaintiffs separately claim that the Act amounts to transgender-based discrimination, violating the rights of a quasi-suspect class.  But neither the Supreme Court nor this court has recognized transgender status as a quasi-suspect class.  Until that changes, rational basis review applies to transgender-based classifica-tions.  In the context of a preliminary injunction and the need to establish a likelihood of success on the mer-its, that should be nearly dispositive given the require-ment of showing a
	The bar for recognizing a new quasi-suspect class, moreover, is a high one.  The Supreme Court has rec-ognized just two such classes, City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 441 (1985) (gender and illegitimacy), and none in recent years.  The Court “has not recognized any new constitutionally protected classes in over four decades, and instead has repeatedly declined to do so.”  Ondo v. City of Cleveland, 795 F.3d 597, 609 (6th Cir. 2015); Cleburne, 473 U.S. at 442 (hold-ing that mental disa
	That hesitancy makes sense here.  Gender identity and gender dysphoria pose vexing line-drawing dilem-mas for legislatures.  Plenty of challenges spring to mind.  Surgical changes versus hormone treatment.  
	Drugs versus counseling.  One drug versus another.  One age cutoff for minors versus another.  Still more complex, what about sports, access to bathrooms, defi-nitions of disability?  And will we constitutionalize the FDA approval rules in the process?  Even when accom-panied by judicial tiers of scrutiny, the U.S. Constitution does not offer a principled way to judge each of these lines—and still others to boot.  All that would happen is that we would remove these trying policy choices from fifty state leg
	Bostock v. Clayton County does not change the anal-ysis.  140 S. Ct. 1731 (2020).  Title VII’s prohibition on employment discrimination “because of  . . .  sex” encompasses discrimination against persons who are gay or transgender, the Court concluded.  Id. at 1743; 42 U.S.C. § 2000e-2(a)(1).  But that reasoning applies only to Title VII, as Bostock itself and our subsequent cases make clear.  Bostock, 140 S. Ct. at 1753; Pelcha v. MW Bancorp, Inc., 988 F.3d 318, 324 (6th Cir. 2021) (re-fusing to apply Bost
	plaining that Title VI differs from the Equal Protection Clause). 
	Smith v. City of Salem does not move the needle ei-ther.  378 F.3d 566 (6th Cir. 2004).  It was an employ-ment case, it involved an adult, and it concerned “sex stereotyping,” not whether someone’s body is male or female.  Id. at 574-75.  In that setting, it held that a transgender employee fired for dressing as a woman es-tablished a cognizable equal protection claim.  See id. at 573, 577 (resting the holding on “[t]he facts Smith has alleged”).  It did not hold that every claim of trans-gender discriminat
	We recognize that other courts and judges have taken different approaches to these issues.  See, e.g., Grimm v. Gloucester Cnty. Sch. Bd., 972 F.3d 586, 608 (4th Cir. 2020) (differential treatment of transgender person triggers intermediate scrutiny); id. at 627-28 (Niemeyer, J., dissenting); Brandt ex rel. Brandt v. Rutledge, 47 F.4th 661, 670 (8th Cir. 2022) (ban on gen-der-transition procedures constituted sex-based dis-crimination); Brandt ex rel. Brandt v. Rutledge, 2022 WL 16957734, at *1 & n.1 (8th C
	We recognize, too, that several district courts have addressed similar laws in other States and assessed those laws in much the same way as the district court did in this case.  See Brandt v. Rutledge, 2023 WL 4073727 (E.D. Ark. June 20, 2023); K.C. v. Individual Members of Med. Licensing Bd. of Ind., 2023 WL 4054086 (S.D. Ind. June 16, 2023); Doe v. Ladapo, 2023 WL 3833848 (N.D. Fla. June 6, 2023); Eknes-Tucker v. Marshall, 603 F. Supp. 3d 1131 (M.D. Ala. 2022).  And our thoughtful colleague has reached a 
	All told, the challengers lack a “clear showing” that they will succeed on the merits, Mazurek, 520 U.S. at 972 (emphasis omitted), and that is particularly so in view of the burdensome nature of a facial attack and the fraught task of justifying statewide relief. 
	III. 
	The other stay factors largely favor the State as well.  If the injunction remains in place during the appeal, Tennessee will suffer irreparable harm from its inability to enforce the will of its legislature, to further the pub-lic-health considerations undergirding the law, and to avoid irreversible health risks to its children.  As for harm to others, the Act’s continuing care exception per-mits the challengers to continue their existing treat-ments until March 31, 2024.  That feature of the law lessens t
	seek treatment for the first time in the future.  That creates an irreversible problem of its own, one that lies at the crux of the case.  Both sides have the same fear, just in opposite directions—one saying the procedures create health risks that cannot be undone, the other say-ing the absence of such procedures creates risks that cannot be undone.  What makes it bearable to choose between the two sides is the realization that not every choice is for judges to make.  In this instance, elected representati
	* * * 
	These initial views, we must acknowledge, are just that:  initial.  We may be wrong.  It may be that the one week we have had to resolve this motion does not suffice to see our own mistakes.  In an effort to mitigate any potential harm from that possibility, we will expe-dite the appeal of the preliminary injunction, with the goal of resolving it no later than September 30, 2023.  In the interim, the district court’s preliminary injunc-tion is stayed. 
	 
	 
	 
	________________________________________________ 
	CONCURRING IN PART AND DISSENTING IN PART 
	________________________________________________ 
	W
	Because I believe that Tennessee’s law is likely un-constitutional based on Plaintiffs’ theory of sex discrim-ination, I would not stay the district court’s injunction, although I would narrow its scope.  I do not find it nec-essary to address Plaintiffs’ alternative theories of con-stitutional injury at this time. 
	Tennessee’s law likely discriminates against Plain-tiffs on the basis of sex in violation of the Equal Protec-tion Clause, thus triggering intermediate scrutiny.  Although the state argues that the act “appl[ies] equally to males and females,” Appellant’s Br. 8-9, the law dis-criminates based on sex because “medical procedures that are permitted for a minor of one sex are prohibited for a minor of another sex,” Brandt v. Rutledge, 47 F.4th 661, 669 (8th Cir. 2022).  To illustrate, under the law, a person id
	1  Defendants raise in their reply brief the argument that “[b]oth sexes use the same puberty blockers, so prohibiting them for gen-der dysphoria does not even consider sex.”  Reply Br. 3.  But this does not solve the problem.  Under Tennessee’s law, someone iden-tified male at birth could take puberty blockers consistent with a treatment plan that contemplates development consistent with a male identity, but someone identified female at birth could not.  See Tenn. Code Ann. § 68-33-103(a)(1). 
	federal court addressing similar laws reached the same conclusion as Brandt.2 
	2  See Brandt, 47 F.4th at 669; Doe 1 v. Thornbury, No. 3:23-CV-230-DJH, 2023 WL 4230481, at *3 (W.D. Ky. June 28, 2023); Brandt v. Rutledge, No. 4:21CV00450 JM, 2023 WL 4073727, at *31 (E.D. Ark. June 20, 2023); K.C. v. Individual Members of Med. Licensing Bd. of Indiana, No. 123CV00595JPHKMB, 2023 WL 4054086, at *7 (S.D. Ind. June 16, 2023); Doe v. Ladapo, No. 4:23CV114-RH-MAF, 2023 WL 3833848, at *8 (N.D. Fla. June 6, 2023); see also Eknes-Tucker v. Marshall, 603 F. Supp. 3d 1131, 1146 (M.D. Ala. 2022). 
	In the Title VII context, the Supreme Court has made clear that sex discrimination occurs when an “em-ployer intentionally penalizes a person identified as male at birth for traits or actions that it tolerates in an employee identified as female at birth.”  Bostock v. Clayton County, 140 S. Ct. 1731, 1741 (2020).  That principle is directly on point here and highly persuasive.  Cf. Smith v. City of Salem, 378 F.3d 566, 577 (6th Cir. 2004) (finding transgender plaintiff raised Title VII claim based on sex-st
	“Like racial classifications, sex-based discrimination is presumptively invalid.”  Vitolo v. Guzman, 999 F.3d 353, 364 (6th Cir. 2021).  “Government policies that dis-criminate based on sex cannot stand unless the govern-ment provides an ‘exceedingly persuasive justifica-tion,’ ” id.  (quoting United States v. Virginia, 518 U.S. 515, 531 (1996)), which requires showing that the “clas-
	sification serves ‘important governmental objectives,’ and  . . .  is ‘substantially and directly related’ to the government’s objectives,” id. (quoting Miss. Univ. for Women v. Hogan, 458 U.S. 718, 724 (1982)).  Applying this standard, I fail to see how the state can justify deny-ing access to hormone therapies for treatment of minor Plaintiffs’ gender dysphoria while permitting access to others, especially in light of the district court’s robust factual findings on the benefits of these treatments for tra
	However, I agree that the district court abused its discretion in granting a statewide preliminary injunc-tion.  As the majority observes, “District courts ‘should not issue relief that extends further than necessary to remedy the plaintiff ’s injury.’ ”  Maj. Op. at 5 (quoting Commonwealth v. Biden, 57 F.4th 545, 556 (6th Cir. 2023)).  I would uphold the stay as it applies to Plain-tiffs and also Vanderbilt University Medical Center. 
	Lastly, I reiterate the majority’s caveat that today’s decision is preliminary only. 
	I CONCUR in part and DISSENT in part. 
	APPENDIX C 
	 
	UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF TENNESSEE NASHVILLE DIVISION 
	Judge 
	On June 28, 2023, the Court issued a Memorandum Opinion (Doc. No. 167, “Memorandum Opinion”) and en-tered an order (Doc. No. 168, “Order”) granting in part and denying in part Plaintiffs’ motion for a preliminary injunction.  The Order enjoined Defendants from en-forcing most of the provisions of Senate Bill 1 (hereinaf-ter “SB1” or “the law”), codified at Tenn. Code Ann.  § 68-33-101 et seq. Just hours later, Defendants filed a Notice of Appeal (Doc. No. 169) and an “Emergency Mo-tion for a Stay of Prelimi
	it do so “quickly, without waiting for a response from Plaintiffs, so that Defendants can proceed to the Sixth Circuit.”  (Doc. No. 170).  Cognizant of the time-sensi-tive nature of certain features of this action, and given that the Court’s ruling on the instant Motion does not prejudice Plaintiffs, the Court herein exercises its dis-cretion to rule on the instant Motion before the time pe-riod for a response from Plaintiffs has expired.  For the reasons stated herein, the Motion will be denied.1 
	1  Although the filing of a Notice of Appeal generally strips the district court of jurisdiction with respect to matters involved in the appeal, district courts retain jurisdiction to “grant[], continue, modif[y], refuse[], dissolve[], or refuse[] to dissolve or modify an injunction.    . . .  ”  See Fed. R. Civ. P. 62(d), (a); Gutierrez v. CogScreen, LLC, No. 17-cv-2378, 2018 WL 3006121, at *1 (W.D. Tenn. May 4, 2018) (explaining that district courts retain jurisdic-tion for injunctions even where a notice
	“A stay is not a matter of right, even if irreparable injury might otherwise result.”  Nken v. Holder, 556 U.S. 418, 433 (2009) (internal quotation marks omitted).  “It is instead an exercise of judicial discretion, and “[t]he propriety of its issue is dependent upon the cir-cumstances of the particular case.”  Id.  (internal quo-tation marks omitted).  “The party requesting a stay bears the burden of showing that the circumstances jus-tify an exercise of that discretion.”  Id. at 433-434.  Four factors gov
	that he is likely to succeed on the merits [of the appeal]; (2) whether the applicant will be irreparably injured ab-sent a stay; (3) whether issuance of the stay will substan-tially injure the other parties interested in the proceed-ing; and (4) where the public interest lies.”  See id. at 434.  “Because the state is the moving party, its own po-tential harm and the public’s interest merge into a single factor.”  SawariMedia, LLC v. Whitmer, 963 F.3d 595, 596 (6th Cir. 2020).  “The first two factors of the
	The Court acknowledges that its Memorandum Opin-ion (Doc. No. 167) does not necessarily dictate the out-come of the instant Motion.  Indeed, Defendants could raise (and have raised) in the Motion issues distinct from those resolved by the Court in its Memorandum Opin-ion.  However, as for the four-factor test that generally governs whether a stay is warranted, Defendants assert the same arguments (with one exception discussed be-low) in support of the instant Motion as they previously posed in opposition to
	liminary injunction, the Court is satisfied that none of the four factors (substantial likelihood of success on the merits, irreparable harm, injury to the other parties, and the public interest) weigh in favor of a stay. 
	Defendants argue that even where the above-four factors do not weigh in favor of a stay, a stay is nonethe-less warranted where a movant has shown that a court’s ruling on an injunction poses “serious questions going to the merits.”  (Doc. No. 170 at 2).  In other words, they argue that if there are serious questions going to the merits of Plaintiffs’ motion for a preliminary injunction and this Court’s ruling thereon, Defendants need not show either that those questions are likely to be re-solved on appeal
	Defendants have not met their burden for a stay because none of the four factors favor such a stay.2 
	2  The Court’s finding that a stay is unwarranted should come as no surprise because, even though a stay of a preliminary injunction is never automatically out of the question at the outset, “the grant of a stay of a preliminary injunction pending appeal will almost always be logically inconsistent with a prior finding of irreparable harm that is imminent as required to sustain the same preliminary injunction.”  Rodriguez ex rel. Rodriguez v. DeBuono, 175 F.3d 227, 235 (2d Cir. 1999). 
	For the reasons stated herein, the Court in its discre-tion DENIES the Motion (Doc. No. 170). 
	  IT IS SO ORDERED. 
	 
	    /s/ ELI RICHARDSON                    
	ELI RICHARDSON     
	    UNITED STATES DISTRICT JUDGE 
	APPENDIX D 
	 
	UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF TENNESSEE NASHVILLE DIVISION 
	Judge 
	Pending before the Court is Plaintiffs’ motion for a preliminary injunction (Doc. No. 21, “Motion”), which is accompanied by a memorandum in support (Doc. No. 33).  Defendants filed a response (Doc. No. 112), and Plaintiffs filed a reply (Doc. No. 146).  For the reasons stated herein, the Motion will be granted in part and de-nied in part.  A corresponding order will be entered separately. 
	BACKGROUND FACTS1 
	1  The majority of the facts contained in this section are undis-puted, and therefore, the Court treats these facts as true.  As for facts in this section that are disputed, the Court has found an ade-quate basis in the record to treat these facts as true for the pur-poses of the instant Motion. 
	2  SB1 defines “medical procedure” as “surgically removing, mod-ifying, altering, or entering into tissues, cavities, or organs of a hu-man being” and “prescribing, administering, or dispensing any pu-berty blocker or hormone to a human being.”  Tenn. Code Ann.  § 68-33-102(5)(A)-(B). 
	3  SB1 does not define the term “identity,” and it does not use the term “gender identity.”  However, it appears undisputed that the term “gender identity” refers to a person’s understanding of belong-ing to a particular gender.  (Adkins Decl. at 4).  Everyone has a gender identity.  (Id.).  Those whose gender identity aligns with their sex at birth are cisgender.  (Id.).  Those whose gender iden-tity is different from their sex at birth are transgender.  (Id.). 
	 Plaintiffs do not discuss what it is that accounts for a person’s understanding that he or she belongs to a particular gender.  Pre-sumably, such understanding would be based on the person’s par-ticular beliefs about the defining characteristics of that gender—and the person’s belief that his or her own characteristics match the gender’s defining characteristics such that the person must be-long to that gender.  But the Court need not delve into this topic. 
	On March 2, 2023, the Governor of Tennessee signed into law Senate Bill 1 (hereinafter “SB1” or “the law”), codified at Tenn. Code Ann. § 68-33-101 et seq. (Doc. No. 33 at 11).  SB1 will go into effect on July 1, 2023.  (Id. at 7).  SB1 prohibits any minor in Tennessee from re-ceiving certain medical procedures2 if the purpose of re-ceiving those procedures is to enable that minor to live with a gender identity3 that is inconsistent with that mi-nor’s sex at birth.  Therefore, SB1 does not completely ban an
	medical treatments administered for a particular pur-pose.4 
	4 Although SB1 bans medical procedures only when used for a particular specified purpose, for the sake of conciseness the Court hereinafter refers to the medical procedures that are banned if used for a particular specified purpose as simply being banned; such references will omit any qualification reflecting that the med-ical procedures are banned only if used for a particular specified purpose. 
	5  SB1 defines “minor” as an individual who is under eighteen years of age.  Tenn. Code Ann. § 68-33-102(6). 
	6  SB1 defines “sex” as “a person’s immutable characteristics of the reproductive system that define the individual as male or fe-male, as determined by anatomy and genetics existing at the time of birth.”  Tenn. Code Ann. § 68-33-102(9). 
	Specifically, SB1 sets forth bans as follows: 
	68-33-103.  Prohibitions. 
	(a)(1) A healthcare provider shall not knowingly per-form or offer to perform on a minor, or administer or offer to administer to a minor, a medical procedure if the performance or administration of the procedure is for the purpose of: 
	(A) Enabling a minor[5] to identify with, or live as, a purported identity inconsistent with the minor’s sex[6]; or (B) Treating purported discomfort or distress from a discordance between the minor’s sex and asserted identity. 
	(2) Subdivision (a)(1) applies to medical procedures that are: 
	(A) Performed or administered in this state; or  
	(B) Performed or administered on a minor located in this state, including via telehealth, as defined in§ 63-1-155. 
	Tenn. Code Ann. § 68-33-103(a)(1)-(2).  Although SB1 becomes effective on July 1, 2023, the law permits mi-nors who were receiving the medial procedures banned by SB1 before July 1, 2023, to continue to receive them until March 31, 2024.  See id. § 68-33-103(b)(1)(B) (here-inafter, the “continuing care exception”).  If such a mi-nor would like to continue receiving these procedures until March 31, 2024, then the minor’s treating physician must certify in writing that “in the physician’s good-faith medical j
	SB1 specifies that knowingly performing or offering to perform a medical procedure on a minor does not vi-olate the law if the “medical procedure is to treat a mi-nor’s congenital defect, precocious puberty, disease, or physical injury.”  Id. § 68-33-103(b)(1)(A).  “Disease” does not include “gender dysphoria, gender identify dis-order, gender incongruence, or any mental condition, dis-order disability, or abnormality.”  Id. § 68-33-103(b)(2).  Therefore, SB1 permits administration of medical pro-cedures as
	Plaintiffs L.W., John Doe, and Ryan Roe (“Minor Plaintiffs”) are transgender minors who all suffer from the condition of gender dysphoria.  (Doc. No. 33 at 14-17 (citing Doc. Nos. 22 (Declaration of L.W.); 23 (Decla-ration of Samantha Williams); 25 (“Jane Doe Decl.”); 24 (Declaration of John Doe); 26 (Declaration of Ryan Roe); 27 (Declaration of Rebecca Roe))).  Plaintiffs Brian and Samantha Williams, James and Jane Doe, and Rebecca Roe are the parents of L.W., John Doe, and Ryan Roe, respectively. (Doc. No
	Gender dysphoria is a common condition for trans-gender people.  It arises from the incongruence that transgender people experience between their gender identity and their sex at birth.  (Doc. Nos. 33 at 8-9 (cit-ing Doc. No. 29 at 5 (“Adkins Decl.”)); 113-7 at 13 (“Laidlaw Decl.”).  Gender dysphoria can be treated through medical intervention. (Adkins Decl. at 1; Laidlaw Decl. at 14-15).  The goal of gender dysphoria treatment (sometimes called “gender-affirming treat-ment,”7 “gender transition,” “transiti
	7 The term “gender-affirming treatment” is used by both Plain-tiffs’ and Defendants’ experts herein to describe the procedures used to treat gender dysphoria and/or to permit an individual to live in a manner that is consistent with the gender with which they identify at the time that the individual seeks treatment, and so at times the Court herein uses the same term to mean the same thing. 
	the goals of the treatment will always be to “enable [that] minor to identify with, or live as, a purported iden-tity inconsistent with [that] minor’s sex” and to treat “purported discomfort or distress from a discordance between [that] minor’s sex and asserted identity.”  Tenn. Code Ann. § 68-33-103(a)(1)(A)-(B).  Therefore, SB1 in effect bans minors from receiving all treatment for gender dysphoria. 
	On April 20, 2023, Plaintiffs filed a complaint alleg-ing, among other things, that SB1 violates the United States Constitution.  (Doc. No. 1).  The complaint in-cludes a prayer for relief for a state-wide preliminary injunction.  (Id.).  The following day, Plaintiffs filed a motion for a preliminary injunction requesting that the Court enjoin Defendants from enforcing any provision of SB1 during the pendency of this litigation.  (Doc. No. 21).  As noted above, Defendants filed a response (Doc. No. 112), an
	PRELIMINARY INJUNCTION STANDARD 
	“A preliminary injunction is an extraordinary rem-edy which should be granted only if the movant carries his or her burden of proving that the circumstances clearly demand it.”  Overstreet v. Lexington-Fayette Urb. Cnty. Gov’t, 305 F.3d 566, 573 (6th Cir. 2003).  “The party seeking a preliminary injunction bears a bur-den of justifying such relief, including showing irrepara-ble harm and likelihood of success.”  Kentucky v. U.S. ex rel. Hagel, 759 F.3d 588, 600 (6th Cir. 2014) (quoting Michigan Cath. Conf. 
	Those seeking a preliminary injunction must meet four requirements.8  They must show a likelihood of success on the merits; irreparable harm in the absence of the injunction; that the balance of equities favors them; and that public interest favors an injunction.  Winter v. Nat. Res. Def. Council, 555 U.S. 7, 20 (2008); Sisters for Life, Inc. v. Louisville-Jefferson County, 56 F.4th 400, 403 (6th Cir. 2022).  Plaintiffs seeking a pre-liminary injunction may not merely rely on unsupported allegations, but ra
	8  Some published Sixth Circuit cased stands unmistakably for the proposition that these four items are factors rather than re-quirements, except that irreparable harm is a requirement (and, if it exists and thus keeps the possibility of a TRO alive, thereafter becomes a factor to be balanced along with the other three factors).  See, e.g., D.T. v. Sumner Cnty. Sch., 942 F.3d 324, 326-27 (6th Cir. 2019).  Alas, this case law is inconsistent with more recent Sixth Circuit case law and with Supreme Court case
	2008 WL 2095390, at *1 (W.D. Mich. Feb. 11, 2008), re-port and recommendation adopted, No. 1:06-CV-811, 2008 WL 2095387 (W.D. Mich. May 15, 2008) (“Plaintiff did not marshal any evidence in support of his motion [for a preliminary injunction].  Plaintiff ’s unsupported allegations do not suffice.”  (citations omitted)).  In de-ciding a motion for preliminary injunction, a court may consider the entire record, including affidavits and other hearsay evidence.  Sterling v. Deutsche Bank Nat’l Tr. Co., 368 F. S
	DISCUSSION 
	Plaintiffs bring a facial challenge alleging that SB1 is unconstitutional.9  According to Plaintiffs, SB1 violates 
	9  The Court discusses below whether Plaintiffs have succeeded on their facial challenge.   
	 “In an as-applied challenge, the plaintiff contends that applica-tion of the statute in the particular context in which he has acted, 
	or in which he proposes to act, would be unconstitutional.”  Doe #1 v. Lee, 518 F. Supp. 3d 1157, 1179 (M.D. Tenn. 2021) (quoting Ada v. Guam Soc'y of Obstetricians and Gynecologists, 506 U.S. 1011, 1012 (1992) (Scalia, J., dissenting), denying cert. to 962 F.2d 1366 (9th Cir. 1992)).  When a plaintiff succeeds in an as-applied challenge, the law may not be applied to the plaintiff, but may con-tinue to be enforced “in circumstances where it is constitutional.”  Doe v. Rausch, 461 F. Supp. 3d 747, 769 (E.D.
	the Due Process Clause of the Fourteenth Amendment because it interferes with the right of a minor’s parents to direct the medical care of their children.  (Doc. No. 33 at 26).  Plaintiffs further contend that SB1 violates the Equal Protection Clause of the Fourteenth Amend-ment because the law imposes disparate treatment on the bases of transgender status and sex and is not sub-stantially related to an important state interest. 
	As for the requested remedy, Plaintiffs’ Motion indi-cates that Plaintiffs request a statewide injunction of SB1 in its entirety.  (Doc. No. 21 at 1) (requesting an injunction restraining Defendants from enforcing “any provision” of SB1); (Doc. No. 33 at 31).  In their reply, however, Plaintiffs state that their proposed relief does not encompass the private right of action codified at Tenn. Code Ann. § 68-33-105.  (Doc. No. 146 at 9).  Therefore, the Court construes Plaintiffs’ requested re-lief as an inju
	cept the private right of action codified at § 68-33-105.  Furthermore, as discussed immediately below, Plain-tiffs do not have standing to challenge SB1’s ban on “surgically removing, modifying, altering, or entering into tissues, cavities, or organs of a human being” when the purpose of such procedures is to “enable a minor to identify with, or live as, a purported identity incon-sistent with the minor’s sex” or to treat “purported  discomfort or distress from a discordance between  the minor’s sex and as
	10 For conciseness, the Court hereinafter refers to this ban as a ban on surgeries as treatment for gender dysphoria. 
	1. STANDING 
	Before addressing the merits of the Motion, the Court first addresses two standing issues.  To have Ar-ticle III standing, a plaintiff must establish “(1) an in-jury in fact, meaning an invasion of a legally protected interest [that] is (a) concrete and particularized and (b) ‘actual or imminent, not “conjectural” or “hypothetical”; (2) “a causal connection between the injury and the con-duct complained of, i.e., the injury complained of must be fairly  . . .  trace[able] to the challenged action of the def
	Defendants argue that Dr. Lacy does not have stand-ing to assert the rights of her patients and of the parents of her patients.  (Doc. No. 112 at 21).  But “[w]hen one party has standing to bring a claim, the identical claims brought by other parties to the same lawsuit are justici-able.”  See Knight v. Montgomery Cnty. Tenn., 592  F. Supp. 3d 651, 671 (M.D. Tenn. 2022) (internal quota-tion marks omitted).  So “in a multiple-plaintiff case, a court need not consider the standing of other plaintiffs once one
	11 The Court notes that its finding below that Plaintiffs do not have standing to challenge SB1’s ban on surgeries does not affect its analysis as to Dr. Lacy.  Plaintiffs have standing in all other respects for their due process and equal protection claims, and therefore the Court need not concern itself with whether Dr. Lacy also has standing. 
	Defendants also contend that no Plaintiff in this ac-tion has standing to challenge SB1’s ban on surgeries as treatment for gender dysphoria.  (Doc. No. 112 at 21); 
	Tenn. Code Ann. §§ 68-33-102, 68-33-103.  The Court agrees.  As Defendants point out, no Plaintiff alleges that a prohibition on surgery will affect his or her treat-ment for gender dysphoria.  Perhaps this is to be ex-pected, given that the medical guidelines recommend surgeries involving gonadectomy or hysterectomy only once an individual has reached eighteen years of age.  (Doc. No. 113-10 (“Endocrine Society Guidelines”) at 27) (“We suggest that clinicians delay gender-affirming genital surgery  . . .  
	WL 4054086, at *7 (S.D. Ind. June 16, 2023) (finding that plaintiffs did not have standing to challenge surgery provisions of Indiana law banning gender-affirming treatment because it was undisputed that no plaintiff could receive such surgeries regardless of the law in question).12 
	12 The Court declines to opine herein gratuitously on the extent to which its constitutional analysis might be different with respect to surgery than it is with respect to the other banned medical pro-cedures (as set forth below). 
	The Court’s analysis below thus focuses on whether Plaintiffs are substantially likely to succeed on their ar-gument that the remaining portions of SB1 (i.e., SB1 to the extent that it bans other kinds of “medical proce-dure[]”) that Plaintiffs challenge violate the Equal Pro-tection and Due Process clauses. 
	2. LIKELIHOOD OF SUCCESS ON THE MERITS 
	  A. Due Process Claim 
	   i. Infringement on a Fundamental Right 
	The Due Process Clause of the Fourteenth Amend-ment states that no state shall “deprive any person of life, liberty, or property without due process of law.”  U.S. Const. Amend. XIV, § 1.  “Substantive due process is [t]he doctrine that governmental deprivations of life, liberty or property are subject to limitations regardless of the adequacy of the procedures employed.”  Johnson v. City of Saginaw, Mich., 980 F.3d 497, 514 (6th Cir. 2020) (internal quotation marks omitted).  “These limi-tations are meant 
	marks omitted).  As the undersigned put it decades ago, “a substantive due process violation occurs when the government deprives a person of a protectable inter-est  . . .  under unconstitutional criteria.”  Eli J. Richardson, Eliminating Double-Talk from the Law of Double Jeopardy, 22 Fla. St. U. L. Rev. 119, 163 (1994). 
	Plaintiffs allege that SB1 infringes on a parent’s fun-damental right to direct the medical care of his or her child.  (Doc. No. 33 at 26).  “The existence of a funda-mental right means that [g]overnment actions that bur-den the exercise of [the right] are subject to strict scru-tiny, and will be upheld only when they are narrowly tai-lored to a compelling governmental interest.”  Kanus-zewski v. Michigan Dep’t of Health and Human Ser-vices, 927 F.3d 396, 419 (6th Cir. 2019) (internal quota-tion marks omitt
	According to Defendants, Plaintiffs’ reliance on a parent’s fundamental right to direct the medical care of his or her child is flawed because Plaintiffs describe the right with excessive generality.  (Doc. No. 112 at 8-9).  Defendants further argue that no right of a parent to have the medical treatments banned by SB1 be admin-istered on that parent’s child existed at the time of rati-fication of the Fourteenth Amendment, and therefore such a right is not fundamental for the purposes of the Due Process Cla
	The Court certainly grasps Defendants’ argument.  But the Sixth Circuit’s decision in Kanuszewski stands in direct contradiction to Defendants’ argument.  In Kanuszewski, the Sixth Circuit assessed whether the Michigan Newborn Screening Program (“NSP”) vio-lated the Due Process Clause of the Fourteenth Amend-ment.  See Kanuszewski, 927 F.3d at 403-404.  The 
	NSP involved the mandatory collection of blood samples from newborns to test for diseases, and these blood sam-ples would then be stored by the Michigan Neonatal  BioBank for future use by the state.  See id.  The par-ents of minor children who had been part of the NSP sued, alleging that the program violated their funda-mental right to direct the medical care of their children.  See id. at 413. 
	On appeal from the district court’s dismissal of the complaint, the Sixth Circuit was faced with the plain-tiffs’ assertion of two alleged fundamental rights, one against the collection of the blood samples and one against the retention of the blood samples.  As for the alleged violation of the asserted right against collection of blood samples under the NSP, the court found that the defendants were entitled to qualified immunity be-cause it was not yet clearly established that parents had a right to contro
	The court then turned to whether the plaintiffs had stated a claim under the Due Process Clause based on Defendants’ retention of the blood sample under the NSPs.  See id. at 418.13  The court explained that the Supreme Court in Troxel v. Granville, 530 U.S. 57 (2000) found that parents have a fundamental right to make de-cisions regarding the “care, custody, and control of their children, [] which would seem to naturally include the right to direct their children’s medical care.”  See id. (internal quotati
	13 Because the plaintiffs sought prospective relief for this claim, the defendants were not entitled to qualified immunity.  See Kanuszewski, 927 F.3d at 418.  The Court therefore did not need to determine whether the right in question was clearly established. 
	fore found that “[p]arents possess a fundamental right to make decisions concerning the medical care of their children.”  See id.  Returning to the issue of the con-stitutionality of the defendants’ retention of the blood samples, the court found that “[d]efendants’ actions con-stitute a denial of the parents’ fundamental right to di-rect the medical care of their children, and their actions must survive strict scrutiny.”  See id. at 420. 
	The court in Kanuszewski therefore defined the fun-damental right at issue at the same level of generality as Plaintiffs do in this case.  Contrary to Defendants’ sug-gestion, the court in Kanuszewski did not find that the parents had a fundamental right specifically to not have their children’s blood samples stored by the state and potentially used later.  Instead, the court found that parents have a fundamental right more broadly to direct the medical care of their children, which encompassed the right to
	Defendants argue that the Court should decline to rely on Kanuszewski because it involved whether the parents had a right to refuse the drawing of the blood samples and long-term storage of the samples, whereas the issue in this case is a parent’s right for their children to receive certain procedures.  (Doc. No. 112 at 9).  This distinction, between what may be considered a “nega-tive” right and a “positive” right, is certainly cognizable; it is one thing to have a right against a nonconsensual invasion of
	quential here.  The court in Kanuszewski gave no indi-cation that its analysis of the parents’ due process claim turned on the fact that the parents were seeking to re-fuse rather than receive medical treatment for their children—i.e., were asserting a negative right rather than a positive (affirmative) right.  The court in Kanus-zewski could have said that the parents had a right to refuse medical care for their children, but it did not do so; instead, it chose to define the recognized right as a right of 
	The Court therefore agrees with Plaintiffs that under binding Sixth Circuit precedent, parents have a funda-mental right to direct the medical care of their children, which naturally includes the right of parents to request certain medical treatments on behalf of their children. 
	The Court is not alone in finding the existence of such a right, as three other district courts to assess laws al-most identical to SB1 have done likewise.  See Eknes-
	Tucker v. Marshall, 603 F. Supp. 3d 1131 (M.D. Ala. 2022) (finding that the right of parents to make decisions concerning the care, custody, and control of their chil-dren includes the right to seek care for their children); Brandt v. Rutledge, 551 F. Supp. 3d 882, 892-893 (E.D. Ark. 2021) (“The Court finds that the Parent Plaintiffs have a fundamental right to seek medical care for their children and, in conjunction with their adolescent child’s consent and their doctor’s recommendation, make a judgment th
	14 The Court further notes that on June 20, 2023, Judge Moody of the Eastern District of Arkansas rendered the final judgment in Brandt v Rutledge.  See Brandt, 4-21-cv-450, 2023 WL 4073727 (E.D. Ark. June 20, 2023).  Following a bench trial, Judge Moody found that the Arkansas law banning gender transition procedures for minors was unconstitutional because it violated the Equal Pro-tection Clause of the Fourteenth Amendment, Due Process Clause of the Fourteenth Amendment, and Free Speech Clause of the Firs
	cal treatments given for particular purposes, SB1 must survive strict scrutiny. 
	   ii. Application of Strict Scrutiny 
	A law that infringes on a fundamental right must be narrowly tailored to advance a compelling state interest (i.e., it must survive strict scrutiny).  See Carey v. Wolnitzek, 614 F.3d 189, 200 (6th Cir. 2010).  “If a law does too much, or does too little, to advance the [state’s] objectives, it will fail.”  Id. at 201.  The state bears the burden of demonstrating that the law at issue survives strict scrutiny.  See Reform America v. City of Detroit, Michigan, 37 F.4th 1138, 1156 (6th Cir. 2022).  As dis-cus
	  B. Equal Protection Claim 
	The Equal Protection Clause provides that no State shall “deny to any person within its jurisdiction the equal protection of the laws.”  U.S. Const. Amend. XIV, § 1.  “The Equal Protection Clause provides that all persons similarly situated should be treated alike.”  Green Party of Tenn. v. Hargett, 791 F.3d 684, 692 (6th Cir. 2015) (internal quotation marks omitted).  “To pre-vail on an equal protection claim, a plaintiff must prove that the government (i) treated the plaintiff disparately as compared to s
	no rational basis.” Pratt Land & Development, LLC v. City of Chattanooga, 581 F. Supp. 3d 962, 977 (E.D. Tenn. 2022). 
	Plaintiffs argue that SB1 violates the Equal Protec-tion Clause because SB1 treats transgender minors dif-ferently from non-transgender minors, and that in doing so, SB1 targets the quasi-suspect class of transgender persons15 and the quasi-suspect classification of sex.16  
	15 Below, the court refers to class-based disparate treatment of transgender persons as disparate treatment “based on transgen-der status,” with the understanding that the reference is (as just indicated) to disparate treatment of members of the class of trans-gender persons. 
	16 The Court acknowledges the distinction between a “quasi- suspect class” and a “quasi-suspect classification.”  Though courts often use the term “class” and “classification” interchange-ably in the equal-protection context, the terms undoubtedly have distinct meanings.  The latter refers to a categorization of persons into multiple (usually two) groups (for example, categorization of persons as male or female), whereas the former refers to one group of individuals thus categorized (for example, females). 
	stringent than rational-basis review.  But the Court further notes, again without more ado than is necessary here, that with respect to SB1, Plaintiffs would achieve such success even if the Court were to view SB1 as raising an issue of quasi-suspect class rather than quasi-suspect classification—a view the Court declines to take be-cause the real cognizable concern about SB1 is not that it makes a classification (of persons into the groups of transgender and cis-gender) that needs to be justified by the st
	17 Although Plaintiffs do not use the term “intermediate scrutiny” in their briefs, they contend that SB1 must be “substantially re-lated to a sufficiently important governmental interest” (Doc. No. 33 at 18 (internal quotation marks omitted)), which is the test ap-plied to a law when so-called “intermediate scrutiny” is warranted. 
	(Doc. No. 33 at 22).  In Plaintiffs’ view, because SB1 targets a quasi-suspect class and reflects a quasi- suspect classification, intermediate scrutiny applies.17  Defendants, on the other hand, contend that mere ra-tional basis-review is applicable.  (Doc. No. 112 at 10).  As discussed in detail immediately below, the Court finds that intermediate scrutiny applies to SB1 for Plaintiffs’ equal protection claim. 
	   i. Disparate Treatment Based on Trans-gender Status 
	To show that a law violates the Equal Protection Clause based on transgender status or sex, “[g]enerally, a plaintiff must show that [] [the] policy  . . .  had dis-criminatory intent.  But such a showing is unnecessary when the policy tends to discriminate on its face.”  Fain v. Crouch, 618 F. Supp. 3d 313, 326 (S.D. W. Va. 2022).  “The Court looks to the language of the policy to deter-mine whether it is facially neutral or whether it explic-itly references gendered or sex-related terms.”  Id.; 
	Kadel v. Folwell, 620 F. Supp. 3d 339, 375 (M.D.N.C. 2022) (“A facial inquiry is what it sounds like:  a review of the language of the policy to see whether it is facially neutral or deal[s] in explicitly racial [or gendered] terms.”) (internal quotation marks omitted). 
	SB1 bans a medical procedure if (and only if ) the pur-pose of the procedure is either (i) to enable a minor to live consistently with his or her gender identity if that identity is inconsistent with the minor’s sex, or (ii) to treat discomfort from a discordance between the mi-nor’s sex and the minor’s gender identity.  As discussed above, transgender individuals are those whose gender identity is inconsistent with their sex at birth.  Gender dysphoria is a condition that results from this incongru-ence. 
	According to Plaintiffs, SB1 facially discriminates based on transgender status.  (Doc. No. 33 at 18).  The court’s analysis in Crouch, is instructive on this issue.  In that case, the court had to determine whether West Virginia’s policy of denying healthcare coverage for “transexual surgery” violated the Equal Protection Clause by discriminating based on transgender status.  See id. at 319.  The court noted that “inherent in a gen-der dysphoria diagnosis is a person’s identity as trans-gender.  In other w
	The analysis in Crouch applies with equal force to SB1.  Although SB1 does not use the word “transgen-der,” the law plainly proscribes treatment for gender dysphoria—and Defendants do not contest that only 
	transgender individuals suffer from gender dysphoria.  The Court therefore agrees with Plaintiffs that SB1 ex-pressly and exclusively targets transgender people.  See also Eknes-Tucker, 603 F. Supp. 3d at 1138 (finding that Alabama law preventing minors from accessing medical procedures performed “for the purpose of at-tempting to alter the appearance of or affirm the minor’s perception of his or her gender or sex, if that appearance or perception is inconsistent with the minor’s sex as de-fined in this act
	Defendants’ argument that SB1 does not discrimi-nate based on transgender status is unpersuasive.  Ac-cording to Defendants, not all transgender individuals want the medical procedures banned by SB1, and there-fore SB1 does not discriminate on the basis of trans-gender status.  (Doc. No. 112 at 13).  Defendants’ ar-gument, however, improperly characterizes the group of people that are affected by SB1.  The relevant class is not “individuals who want to receive the medical proce-dures that are banned by SB1.
	It does not take much creative thinking to under-stand why Defendants’ argument holds no weight.  Im-agine a law that said that “no Black individuals can at-tend graduate school.”  Under Defendants’ logic, the law would not discriminate based on race, and thus strict scrutiny would not apply, because there are Black indi-viduals who do not want to attend graduate school as well as Black individuals who do want to attend graduate school.  But applying a standard other than strict scru-tiny would be preposter
	18 Defendants also briefly reference Dobbs v. Jackson Women’s Health Organization, 142 S. Ct. 2228 (2022), in support of their ar-gument that SB1 does not discriminate based on transgender sta-tus.  (Doc. No. 112 at 13).  According to Defendants, Dobbs con-firms that regulation of procedures pertaining only to one sex are not necessarily subjected to intermediate scrutiny.  As the Court has noted repeatedly, SB1’s prohibitions on certain procedures do not merely involve transgender status; they are directly
	Defendants’ reliance on a footnote from Geduldig v. Aiello, 417 U.S. 484 (1974) also gets them nowhere.  In Geduldig, the Supreme Court held that a California dis-ability insurance system administered by the state that excluded coverage for disabilities resulting from preg-nancy did not violate the Equal Protection Clause.  See id.  In assessing whether the system violated the Equal Protection Clause, the Supreme Court explained that pregnancy was an “objectively identifiable physical con-dition with unique
	Defendants’ Geduldig-based argument is not origi-nal.  In rejecting the same argument very recently in Ladapo, Judge Hinkle explained that California’s sys-tem treated men and women the same because under that system “nobody had health coverage for pregnan-cy,” whereas under the law at issue in Ladapo “trans-gender and cisgender individuals are not treated the 
	same.”  Ladapo, 2023 WL 3833848, at *10.  Judge Hin-kle’s rationale applies equally to SB1.19 
	19 Although the Court does not necessarily embrace Judge Hin-kle’s opinion in all respects, and certainly realizes that it need not follow this non-binding opinion, the Court finds persuasive every aspect of that opinion upon which the Court relies herein. 
	Additionally, the court in Kadel considered whether North Carolina’s state healthcare plan that excluded certain treatments for gender transformation and in connection with sex changes or modifications violated the Equal Protection Clause.  620 F. Supp. 3d at 378.  In rejecting the defendants’ analogy to Geduldig, the court explained that the unlike the system in Geduldig —which excluded benefits based on an “objectively iden-tifiable physical condition with unique characteristics” —North Carolina’s plan co
	Having found that the law subjects individuals to dis-parate treatment based on transgender status, the Court must next determine whether doing so requires 
	the Court to evaluate SB1 under intermediate scrutiny, as would be the case if transgender individuals consti-tuted a so-called quasi-suspect class.20  The Supreme Court considers four factors to determine whether a class (such as transgender persons as a group) is quasi-suspect, such that disparate treatment of members of that class is subjected to intermediate scrutiny: 
	20 As for the implication of the term that something is to a degree “suspect,” it bears mentioning that what is “suspect” are not the class members, but rather the disparate treatment of those class members. 
	21 The Court finds unavailing Defendants’ reliance on Ondo v. City of Cleveland, 795 F.3d 597 (6th Cir. 2015) to support their argument that transgender individuals do not constitute a quasi-suspect class.  (Doc. No. 112 at 12).  In Ondo, the Sixth Circuit declined to recog-nize homosexuals as a quasi-suspect class.  See Ondo, 795 F.3d at 
	(1) whether the class has been historically “subjected to discrimination,” Lyng v. Castillo, 477 U.S. 635, 638, 106 S. Ct. 2727, 91 L. Ed. 2d 527 (1986); (2) whether the class has a defining characteristic that “frequently bears no relation to ability to perform or contribute to society,” City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 440-41, 105 S. Ct. 3249, 87 L. Ed. 2d 313 (1985); (3) whether the class exhibits “obvious, immutable, or distinguishing characteris-tics that define them as a discret
	Ray v. McCloud, 507 F. Supp. 3d 925, 936-937 (S.D. Ohio 2020). 
	“There is no binding precedent from the United States Supreme Court or the Sixth Circuit regarding whether transgender people are a quasi-suspect class.”21  
	608.  In arriving at this conclusion, the Sixth Circuit noted that the Supreme Court has recognized a particular class or classification as suspect only when “the trait [associated with the particular class or classification] is definitively ascertainable at the moment of birth.  . . .  ”  See id.  As explained by the Sixth Circuit, the Supreme Court so far has recognized only illegitimacy as a quasi-suspect class and sex as a quasi-suspect classification.  Defendants argue that the Court should follow the 
	 Defendants’ argument, however, would require the Court to make a logical leap.  Although the Supreme Court to date has rec-ognized quasi-suspect classes (and classifications) only where the distinguishing trait can be ascertained at birth (assuming that it in fact can be ascertained at birth), it does not necessarily follow that a group with a distinguishing trait that cannot be ascertained at the moment of birth cannot be either a quasi-suspect class or subject to a quasi-suspect classification.  The four
	 As an aside, the undersigned queries whether the Sixth Circuit’s reasoning in Ondo rests on solid grounds.  For example, presuma-bly the Sixth Circuit was not implying that being homosexual is something like a choice that is made later in life rather than a char-acteristic that a person is born with.  Instead, it seems that what the Sixth Circuit in Ondo meant was that for a class to be quasi- suspect class, the trait associated with that class must be ascertain-able based on criteria that are immediately 
	whether that person is yet aware of their sex.  But the undersigned is not persuaded that the same can be said for illegitimacy, which is the second quasi-suspect class identified by the Supreme Court.  Indeed, there is nothing regarding a baby’s physical appearance that indicates (i.e., makes it ascertainable) that it was conceived or born out of wedlock.  Presumably, a third party could ascertain this only from the say-so of the mother or father or perhaps to on-point state records to which the third part
	See id. at 937.  The overwhelming majority of courts to consider the question, however, have found that trans-gender individuals constitute a quasi-suspect class for the purposes of the Equal Protection Clause.  See, e.g., Ray, 507 F. Supp. 3d at 937 (holding that transgender individuals constitute a quasi-suspect class); Bd. of Educ. Of the Highland Local School District v. United States Dep’t of Educ., 208 F. Supp. 3d 850, 873 (S.D. Ohio 2016) (holding that transgender individuals consti-tute a quasi-susp
	Flack v. Wis. Dep’t of Health Servs., 328 F. Supp. 3d 931, 952-953 (W.D. Wisc. 2018) (holding that the plaintiffs had made a strong showing that transgender individuals are a quasi-suspect class); F.V. v. Barron, 286 F. Supp. 3d 1131, 1145 (D. Idaho 2018) (finding that transgender people bear “all of the characteristics of a quasi-suspect class  . . .  ”); Evancho v. Pine-Richland School Dist., 237 F. Supp. 3d 267, 288 (W.D. Pa. 2017) (finding that transgender individuals fulfill all four prongs of the quas
	The Court is satisfied that current precedent sup-ports the finding that transgender individuals constitute a quasi-suspect class under the Equal Protection Clause.  As the court in Ray explained, “there is not much doubt that transgender people have historically been subject to discrimination including in education, employment, housing, and access to healthcare.”  See, e.g., Ray, 507 F. Supp. 3d at 937 (internal quotation marks omitted); Adkins, 143 F. Supp. 3d at 139 (finding that “transgender people have
	ject to discrimination).22  Transgender individuals are also “no less capable of contributing value to society than”23 non-transgender individuals.  See, e.g., Ray, 507 F. Supp. 3d at 937.  Transgender individuals have “obvious immutable, or distinguishing characteristics that define them as a discrete group,” namely the distin-guishing characteristic that their respective gender identities do not align with their respective sexes at birth.24  See, e.g., id.  Finally, transgender individuals 
	22 On this point, the current record in this case is not fulsome.  If Defendants wish to attempt to create such doubt at later stages of this case via presentation of evidence on point, they are free to do so.  Though the Court notes that even if Defendants are able to persuade the Court that transgender individuals are not a quasi-suspect class under the four prongs provided by the Supreme Court, the scrutiny applied to the Court’s analysis of Plaintiffs’ con-stitutional claims may not change.  Indeed, the
	23 The Court feels compelled to note, as an aside, that it feels pre-sumptive to present oneself as an arbiter of what constitutes “value to society” and of who does and does not “contribute” to such “value.”  These are patently subjective and value-laden determi-nations.  But under applicable law, it falls to the Court to call it like it sees it, and it makes the above-referenced call without diffi-culty. 
	24 That is not to say that a transgender person’s gender identity could never change so that it aligns with their sex at birth, thus rendering the person no longer transgender.  In other words, the Court’s view is not categorically, “once a transgender person, al-ways a transgender person.”  However, even if transgender status is not “obviously immutable” for all transgender persons, trans-gender status is a “distinguishing characteristic” that defines per-sons with such status as a distinct group. 
	are both a minority and lack political power.  See, e.g., id. (explaining that less than 1% of the adult population in the United States are transgender); Windsor v. U.S., 699 F.3d 169, 184 (2d Cir. 2012) (explaining that whether a group is “politically powerless” focuses on whether the group has “strength to politically protect [itself],” for example by achieving relative equal representation in political bodies), affirmed, 570 U.S. 744 (2013).25  Given that transgender individuals fulfill all four prongs,
	25 From Windsor’s description, it appears that for purposes of this factor, a group can be deemed to lack political power even if it has a substantial voice in the media, substantial support in the non-profit and public-interest sector, and the support of a substantial number of elected representatives or executive-branch officials.  In making this observation, the Court does not mean to imply that these exam-ples apply to transgender individuals as a group; the Court’s point is only that even if these exam
	 The Court notes additionally that here it is making the reason-able assumption that when the challenge is to a state law, the focus should be on the group’s political power specifically within the state at issue. 
	26 Defendants fail to acknowledge the weight of (non-binding) au-thority supporting the finding that transgender individuals consti-tute a quasi-suspect class; by not even dealing with such authority, Defendants lose an opportunity to show the Court why transgender persons are not a quasi-suspect class. 
	  ii. Disparate Treatment Based on Sex 
	Satisfied that SB1 imposes disparate treatment on the basis of transgender status, and that transgender in-dividuals constitute a quasi-suspect class, the Court could end here its analysis of what scrutiny applies.  
	The Court, however, finds it prudent to address, addi-tionally and alternatively, Plaintiffs’ argument that SB1 is subject to intermediate scrutiny because it imposes disparate treatment on the basis of sex.  (Doc. No. 33 at 18).  And as discussed below, over Defendants’ opposi-tion, the Court finds that SB1 discriminates on the basis of sex, which in turn provides an alternative basis for the application of intermediate scrutiny. 
	    a) Sex-Based Classification 
	Several courts have found that laws similar to SB1 (i.e. those that deny access or healthcare coverage to medical procedures if the purpose is to allow the minor to live inconsistently with that minor’s sex at birth) im-pose disparate treatment on the basis of sex.  See La-dapo, 2023 WL 3833848, at *8 (finding that Florida’s ban discriminates based on sex because to know how the ban applied, one must know the sex of the person); Fletcher v. Alaska, 443 F. Supp. 3d 1024, 1030 (D. Alaska 2020) (“AlaskaCare co
	might be impacted by the treatment.”); K.C., 2023 WL 4054086, at *8-*9 (explaining that although Indiana law banning gender-affirming treatment for minors “pro-hibit[ed] both male and female minors from using pu-berty blockers and cross-sex hormones for gender tran-sition,” it reflected a sex-based classification because under the law it was “impossible for a medical provider to know whether a treatment is prohibited without knowing the patient’s sex.”).  And as the court in Kadel explained, “[a] policy tha
	SB1 prohibits a minor from receiving medical proce-dures if the purpose is to enable the minor to live as an “identity inconsistent” with the minor’s sex.  See Tenn. Code Ann. 68-33-103(a)(1)(A).  SB1 also prohibits these medical procedures if the purpose is to treat discomfort arising from discordance between the minor’s sex and identity.  Id. at § 68-33-103(a)(1)(B).  Whether a medi-cal procedure is banned by SB1—a case-specific ques-tion that must be asked on a minor-by-minor basis—therefore requires a c
	27 By “hormone therapies,” the Court refers to the dispensing of puberty blockers or of cross-sex hormones. 
	wants to live as a girl), SB1 would allow this minor to access such care.  However, if a minor’s sex at birth is male and that minor wanted access the same treatment for the same purpose (i.e. live as a girl), SB1 would deny that minor access to the treatment.  These disparate outcomes under SB1 are due to the fact that the minors had sexes at birth different from one another.  There-fore, contrary to Defendants’ assertion (which is not frivolous) that SB1 merely “implicat[es]” sex, the Court finds that SB1
	The Court’s finding is also supported by the recent decision from Judge Hinkle in Ladapo to enjoin a Flor-ida statute’s general ban (hereinafter, “Florida’s ban”) on the use of puberty blockers or hormones to “affirm a person’s perception of his or her sex if that perception is inconsistent with the person’s [natal] sex.”  Fla. Stat.  § 456.001(9)(a)1 & 2.  In Ladapo, the court employed virtually identical reasoning in finding that Florida’s ban discriminated based on sex: 
	Consider an adolescent, perhaps age 16, that a physi-cian wishes to treat with testosterone.  Under the challenged statute, is the treatment legal or illegal?  To know the answer, one must know the adolescent’s sex.  If the adolescent is a natal male, the treatment is legal.  If the adolescent is a natal female, the treat-ment is illegal.  This is a line drawn on the basis of sex, plain and simple.  See Brandt, 47 F.4th at 669 (“Because the minor’s sex at birth determines wheth-er or not the minor can recei
	basis of sex.”); Adams, 57 F.4th at 801 (applying in-termediate scrutiny to a policy under which entry into a designated bathroom was legal or not depend-ing on the entrant’s natal sex). 
	See Ladapo, 2023 WL 3833848, at *8.  The Court agrees with the point made here and rejects Defendants’ argu-ment (Doc. No. 112 at 10) that SB1 treats minors of all sexes the same.  As the Court has demonstrated above, when two individuals want the same procedure under SB1 for the same purpose, whether they respectively can access that procedure will depend on their respec-tive sexes.  As many courts have found with respect to materially similar laws to SB1, this constitutes dispar-ate treatment based on sex
	28 The Court acknowledges that the sex-based classification con-tained in SB1 may not be characteristic of what many would con-sider a sex-based classification.  For example, unlike sex-based classifications in some other contexts, SB1 does not state that only females or only males are subject to SB1’s ban on medical proce-dures.  And it is true that in one sense, both males and females are equally affected by SB1 if they seek treatment to live inconsist-ently with their sex at birth.  However, as demonstra
	On this point, Defendants’ argument suffers from a major inconsistency.  On the one hand, Defendants as-sert that minors of both sexes are treated equally under 
	SB1, but they then invoke the Supreme Court’s ra-tionale in Dobbs for the proposition that the fact that only one sex can receive a medical treatment does not necessarily trigger heightened scrutiny.  By thus anal-ogizing to Dobbs, however, the state suggests that only one sex can receive the medical procedures described in SB1, which is directly contrary to Defendants’ argument that SB1 treats all sexes equally.29 
	29 The Court is also not persuaded by Defendants’ reliance on Dobbs. Writing for the majority in Dobbs, Justice Alito explained that the Supreme Court’s precedent had made it clear that regula-tion of abortion is not a sex-based classification.  142 S. Ct. 2228, 2245-2246 (2022).  Unlike SB1, laws regulating pregnancy gener-ally do not make explicit sex-based classifications.  Therefore, the Court does not find Dobbs instructive in determining whether SB1 discriminates on the basis of sex. 
	30 The Court is able to conclude that intermediate scrutiny ap-plies to this sex-based classification without any need to apply the four-factor test to determine whether the classification is a quasi-suspect classification (and thus subject to intermediate scrutiny on that basis).  The Supreme Court has made clear, even without us-ing the terms “quasi-suspect classification” or “intermediate scru-tiny,” that classifications based on sex are subject to the above- referenced test that applies to laws subject 
	For these reasons, the Court finds that SB1 contains a sex-based classification on its face, and therefore in-termediate scrutiny is warranted.30 
	    b) Disparate Treatment Based on Transgender-Status is a Form of Im-posing Disparate Treatment Based on Sex 
	Although the Court has found that SB1 on its face subjects individuals to disparate treatment on the basis 
	of sex, the Court also agrees with Plaintiffs that SB1 subjects individuals to disparate treatment on the basis of sex because it imposes disparate treatment based on transgender status.31  In support of their argument 
	31 There is a subtle, though potentially not a practically consequen-tial, distinction between (a) finding that SB1 contains a sex-based classification because it explicitly delineates based on sex and (b) a finding that SB1 contains a sex-based classification because it im-poses disparate treatment based on transgender status.  The first finding may be thought of as a finding of a “directly” sex-based clas-sification, and the latter finding may be thought of as a finding of an “indirectly” sex-based classi
	 A finding that SB1 makes a directly sex-based classification is appropriate because as demonstrated in Section (2)(B)(ii)(a), the Court could draw its conclusion that SB1 makes a sex-based classi-fication without ever using the word “transgender.”  Indeed, one would not even have to know what “transgender” means to be able to determine that SB1 contains a sex-based classification.  For ex-ample, § 6-33-103(a)(1)(A) bans medical procedures if they are used to enable “a minor to identify with, or live as, a 
	 A finding that SB1 makes an indirectly sex-based classification is slightly different.  Rather than relying primarily on the text of SB1, this finding hinges on the definition of the term “transgender”:  incongruence between a person’s sex at birth and the person’s gen-der identity.  To determine whether to find that SB1 indirectly makes a sex-based classification, the Court first must determine whether SB1 in fact imposes disparate treatment on the basis of transgender status, and, if so, then determine w
	parate treatment on the basis of sex, i.e., a sex-based classification.  Therefore, whether SB1 contains a sex-based classification on the grounds that it may impose disparate treatment based on transgender- status is a separate (though undoubtedly related inquiry) as to whether SB1 contains a sex-based classification due to an explicit delineation based on sex.  The Court finds it valuable to discuss the arguments for (and against) each of these two potential findings. 
	that SB1 imposes disparate treatment on the basis of sex, Plaintiffs rely on the rationale of the Court in Bos-tock v. Clayton County, 140 S. Ct. 1731 (2020) and of the Sixth Circuit in Smith v. City of Salem, 378 F.3d 566 (6th Cir. 2004).  Both of these cases involved the question of whether discrimination based on transgender status necessarily constitutes discrimination on the basis of sex. 
	In Bostock, the Court had to determine whether Title VII’s proscription against discrimination “because of such individual’s  . . .  sex” encompassed discrimina-tion on the basis of an individual’s status as transgender.  See 140 S. Ct. 1731 (2020).  Writing for the majority, Justice Gorsuch explained that “it is impossible to dis-criminate against a person for being [] transgender without discriminating against that individual based on sex.”  See id. 140 S. Ct. at 1741.  As the Court ex-plained, 
	[T]ake an employer who fires a transgender person who was identified as a male at birth but who now identifies as a female.  If the employer retains an otherwise identical employee who was identified as female at birth, the employer intentionally penalizes a person identified as male at birth for traits or ac-tions that it tolerates in an employee identified as fe-male at birth.  Again, the individual employee’s sex 
	plays an unmistakable and impermissible role in the discharge decision. 
	See id. 140 S. Ct. at 1741-1742.32  Although Bostock was a Title VII case, the Court finds that its rationale is ap-plicable to Plaintiffs’ equal protection claim.  As dis-cussed above, SB1 bans any minor from accessing cer-tain medical procedures if their purpose is either to al-low the minor to live inconsistently with the minor’s sex at birth or to treat gender dysphoria.  Both of these bans affect only transgender minors.  The Court need not rehash (and declines to second-guess) the reasoning of Bostock
	32 Defendants argue that (unlike in the employment context in-volved in Bostock) in medical-related contexts like the ones impli-cated by SB1, the physical differences between the sexes legiti-mately can be taken into account.  The Court does not agree with Defendants, however, that this distinction weighs against the appli-cation of Bostock’s rationale to this case; this is because Justice Gor-such’s reasons for why discrimination based on transgender status is discrimination based on sex were not at all a
	Protection context, disparate treatment based on being transgender is disparate treatment based on sex.  See Eknes-Tucker, 603 F. Supp. 3d at 1147 (relying on Bos-tock to support conclusion that discrimination based on transgender status in the equal protection context  constitutes discrimination based on sex); Brandt, 551  F. Supp. 3d at 889 (citing Bostock in support of finding that heightened scrutiny applied to the plaintiffs’ equal protection claim that the law at issue discriminated on the basis of tr
	In arguing that the rationale of Bostock does not ap-ply in this case, Defendants assert that disparate treat-ment based on transgender status cannot be disparate treatment based on sex because in the decades after rat-ification of the Fourteenth Amendment, laws prohibit-ing cross-dressing were common.  (Doc. No. 112 at 10).  This argument suffers from several problems.   
	The mere existence of these laws does not mean that they were constitutional.  As Justice Thomas very re-cently noted:  “ ‘Standing alone,’  . . .  ‘historical pat-terns cannot justify contemporary violations of constitu-tional guarantees,’ Marsh v. Chambers, 463 U.S. 783, 790 (1983), even when the practice in question ‘covers our entire national existence and indeed predates it,’ Walz v. Tax Comm’n of City of New York, 397 U.S. 664, 678 (1970).”  United States ex rel. Polansky v. Execu-tive Health Resource
	33 The Court does not fault Defendants for drawing the Court’s at-tention to laws passed after the ratification of the Fourteenth Amend-ment to support their argument that SB1 does not unlawfully impose disparate treatment based on sex due to its targeting of transgender individuals.  Defendants’ approach here, with its focus on events 
	close to the time that the Fourteenth Amendment was originally added to the U.S. Constitution (upon ratification), may seem to re-flect some form of originalist interpretation of the Constitution.  Indeed, those who subscribe to “original public meaning” original-ism have in the past looked to post-ratification practices to deter-mine the original public meaning of constitutional provisions.  See, e.g., New York State Rifle Assoc., Inc. v. Bruen, 142 S. Ct. 2111, 2136 (2022) (explaining that the Court in Di
	 Without attempting or purporting to give a general primer on originalism, the Court further notes that original public meaning originalism, though likely the most prominent form of originalism as of late, is not the only type of originalism that exists.  There are multiple forms of originalism, and more forms are conceived of and discussed by scholars over time.  A See Lawrence B. Solum, Originalism Versus Living Constitutionalism:  The Conceptual Structure of the Great Debate, 113 Nw. U. L. Rev. 1243, 129
	then Ratifiers’ Intentionalism, and Original Public Meaning--whose variants include Semantic Originalism, Original Expected Applica-tion Originalism, and Original Methods Originalism.”).  Although (as just discussed) original public meaning originalism finds some value—albeit in limited circumstances—in post-ratification prac-tices, not all originalists place such emphasis on laws passed (or in-formal practices that were common) close in time to the enactment of certain provisions of the Constitution. 
	 For some schools of originalist thought, reliance on post- Fourteenth Amendment ratification practices is inappropriate.  One early school of originalism, for example, posits that “the meaning of the Fourteenth Amendment reposes in the intentions of its congres-sional drafters, rather than in those of its state legislative ratifiers” (or, it follows, in the acts of state legislature in the decades following ratification).  See Michael J. Klarman, Brown, Originalism, and Constitutional Theory: A Response to
	34 Although the plurality’s analysis in Frontiero is not binding, the Court finds it persuasive and therefore affords it significant weight. 
	Supreme Court has outright rejected the historical ap-proach urged by Defendants.  See Frontiero v. Rich-ardson, 411 U.S. 677 (1973) (finding statute that dis-criminated based on sex violated the Equal Protection Clause despite numerous laws passed in the 19th cen-tury that discriminated against women) (plurality).34  Moreover, the Court does not write on a blank slate in finding that Bostock’s rationale applies to the equal- protection context.  The Sixth Circuit has already 
	found that a rationale similar to that provided in Bostock under Title VII applies to equal protection claims.35 
	35 Similarly unpersuasive is Defendants’ reliance on Pelcha v. MW Bancorp, Inc., 988 F.3d 318 (6th Cir. 2021), for the proposition that Bostock’s rationale is necessarily limited to the Title VII con-text.  True, in Pelcha, the Sixth Circuit found that Bostock’s rea-soning under Title VII did not govern the outcome of the plaintiffs’ ADEA claim.  In arriving at this conclusion, however, the Sixth Circuit noted that there was binding precedent from the Supreme Court on the ADEA-related issue before the court
	In Smith v. City of Salem Ohio, the Sixth Circuit con-sidered whether Jimmie Smith, a former lieutenant of the Salem Fire Department, had stated a Title VII claim and equal protection claim based on sex discrimination after being pressured to resign and ultimately sus-pended due to being transgender.  378 F.3d 566 (6th Cir. 2004).  In addressing the Title VII claim, the court found that Smith had stated a claim for impermissible sex- stereotyping because the complaint pled facts that Smith had suffered adve
	crimination would not occur but for the victim’s sex.”36  See Smith, 378 F.3d at 574.  The court went on to find that “sex stereotyping based on a person’s gender non-conforming behavior is impermissible discrimination, ir-respective of the cause of that behavior; a label, such as ‘transsexual,’ is not fatal to a sex discrimination claim where the victim has suffered discrimination because of his or her gender non-conformity.”  See id. at 575. 
	36 It makes perfect sense that a person whose sex is female at birth does not have to conform with traditional (or purportedly traditio-nal) notions of how females are to act; as the expression goes, this is a free country, after all, and persons do not have to conform to tra-ditional or stereotypical notions of how a female or male is supposed to act or appear.  Smith stands for the proposition that there are multiple ways females may act or appear.  That being so, one might ask what it means to have a “fe
	Turning then to Smith’s equal protection claim, the court found that the facts pled by Smith in support of a Title VII claim “easily constitute a claim of sex discrim-ination grounded in the Equal Protection Clause of the Constitution.”  See id. at 577.  The court therefore viewed its Title VII analysis as applying to the equal protection claim.  Furthermore, in finding that Smith had stated an equal protection claim, the court did not concern itself with laws passed following the ratification of the Fourte
	der Title VII was slightly different in Bostock than in Smith, the court’s analysis in Smith demonstrates that when it comes to discrimination based on sex, reasoning used to analyze a claim under Title VII can be applied with relative ease to a claim under the Equal Protection Clause based on the same facts (and that the Sixth Cir-cuit has endorsed this approach on at least one occa-sion).  The analysis of the court in Smith, coupled with the rejection of the historical approach by the plurality Frontiero,
	37 Having provided three alternative bases for the application of intermediate scrutiny, the Court need not decide whether SB1 also discriminates based on sex due to sex-based stereotyping. 
	In summary, the Court finds that SB1 imposes dis-parate treatment based on sex due to the fact that the law on its face includes a sex-based classification.  In the alternative, the Court also finds that SB1 imposes dis-parate treatment based on sex because it treats similarly- situated individuals differently based on transgender status.  For these reasons, in addition to the Court’s finding that SB1 discriminates based on transgender status and that transgender individuals constitute a quasi-suspect class
	 
	   iii. Weight of Defendants’ Expert Testi-mony38 
	38 In referring to the parties’ “experts,” the Court means only that the parties wish these individuals to be treated as experts by the Court.  These individuals have not been certified as experts. 
	39 Notably, the Court here is concerned with the relative persua-siveness of the two sides’ experts based on the current record, and not with declaring which side’s experts ultimately are in the right. 
	At the outset, the Court agrees with Plaintiffs that the testimony of Dr. Cantor and Dr. Hruz is minimally persuasive39 given that neither of them state that they have ever diagnosed or treated a minor with gender dys-phoria.  This apparent deficiency in their experience as to the topics to which they testify is relevant given that Plaintiffs present several experts that have diagnosed and treated hundreds of individuals with gender dys-phoria.  This diminution of their testimony is consistent with the find
	Hruz is not qualified to offer expert opinions on the diagnosis of gender dysphoria, the DSM, gender dys-phoria’s potential causes, the likelihood that a patient will “desist,” or the efficacy of mental health treat-ments.  Hruz is not a psychiatrist, psychologist, or mental healthcare professional.  He has never diag-nosed a patient with gender dysphoria, treated gen-der dysphoria, treated a transgender patient, con-ducted any original research about gender dysphoria diagnosis or its causes, or published a
	See Kadel, 620 F. Supp. 3d at 364; see also Eknes-Tucker, 603 F. Supp. 3d at 1142-1143 (giving Dr. Can-
	tor’s testimony “very little weight” because he had never provided care to a transgender minor under the age of sixteen).   Most recently, Judge Hinkle com-mented that Dr. Hruz’s testimony was that of a “deeply biased advocate, not [] an expert sharing relevant  evidence-based information and opinions,” which then led Judge Hinkle to credit Hruz’s testimony only insofar as it was consistent with that of other defense experts.  Ladapo, 2023 WL 3833848, at *2 n.8.  The undersigned sees no current need or basi
	Although research may be a reasonable basis on which to form conclusions, ultimately individuals who have never administered the medical procedures banned by SB1 or sought to mitigate the risks lack real-world experience regarding the negative side effects allegedly associated with these treatments.40 
	40 The Court also notes that the testimony of both Dr. Laidlaw and Dr. Levine, on topics virtually identical to those on which they testify on behalf of Defendants in this case, has been treated by courts with a dose of skepticism.  See Edmo v. Idaho Dep’t of Correction, 358 F. Supp. 3d 1103, 1125-1126 (D. Idaho) (“Dr. Levine is considered an outlier in the field of gender dysphoria and does not ascribe to the WPATH Standards of Care. [].  His training materials do not re-flect opinions that are generally a
	and a review of literature.”).  The Court need not decide at present whether it shares the same kind of skepticism, and instead notes that it understands these courts’ concerns but also does not treat a per-son’s status as a so-called “outlier” as per se dispositive of whether the person’s testimony should be excluded or discounted. 
	41 The transcript of the Court’s conversation with the parties on this issue is available at Doc. No. 125. 
	The Court acknowledges that typically credibility de-terminations in resolving a motion for a preliminary in-junction can be made only where a court has held an ev-identiary hearing.  See Certified Restoration Dry Cleaning Network, LLC v. Tenke Corp., 511 F.3d 535, 553 (6th Cir. 2007).  The Court, however, provided the parties with an opportunity to have an evidentiary hear-ing that included testimony from the parties’ respective experts, but the parties did not indicate to the Court that they found such a 
	   iv. WPATH and Endocrine Society Guide-lines 
	Next, the Court finds it necessary to evaluate the parties’ arguments regarding the reliability of the WPATH and Endocrine Society guidelines.  WPATH is the leading association of medical and mental health professionals in the treatment of transgender individu-als.  (Adkins Decl. at 3).  The Endocrine Society is an organization representing more than 18,000 endocrinol-ogists.  (Id. at 6).  The Endocrine Society and WPATH have published widely accepted guidelines for treating gender dysphoria.  (Id. at 6).  
	on scientific research and clinical experience.  (Id.).  The guidelines have been endorsed by the American Academy of Pediatrics (“AAP”), which is an association representing more than 67,000 pediatricians.  (Id.).  AAP, WPATH, and the Endocrine Society are the larg-est professional associations in these fields of medicine in the United States.  (Id.).  On behalf of Plaintiffs, Dr. Adkins has testified that the “[t]he Endocrine Society Guideline for treatment of gender dysphoria is compa-rable to other clin
	Defendants attempt to discredit the WPATH and Endocrine Society guidelines by pointing out that the conclusions contained therein are based on “low-quality evidence.”  (Doc. No. 112 at 15).  The Court does not begrudge Defendants trying to make hay out of this, but ultimately Defendants’ argument is not persuasive.  As explained by Dr. Antommaria, the Grading of Recom-mendations Assessment, Development, and Evaluation (“GRADE”) system permits conclusions to be drawn based on what is considered “low-quality 
	“low-quality evidence” as determined by the GRADE system is therefore not itself a reason to find the guide-lines unreliable.  The court in Ladapo, in assessing the argument regarding “low quality evidence,” arrived at the same conclusion: 
	[T]he fact that research-generated evidence support-ing these treatments gets classified as “low” or “very low” quality on the GRADE scale does not mean the evidence is not persuasive, or that it is not the best available research-generated evidence on the ques-tion of how to treat gender dysphoria, or that medical treatments should not be provided consistent with the research results and clinical evidence.  It is com-monplace for medical treatments to be provided even when supported only by research produc
	2023 WL 3833848, at *11.  The Court finds further sup-port for its reliance on information contained in the guidelines in the fact that several courts in cases similar to this have relied on these guidelines.  See, e.g., id. (finding that WPATH and Endocrine Society guidelines represent the well-established standards of care for treatment of gender dysphoria); Eknes-Tucker, 603  F. Supp. 3d at 1138 (relying on WPATH guidelines and explaining that “[t]he American Medical Association, the American Pediatric S
	treatment of individuals with gender dysphoria); Crouch, 618 F. Supp. 3d at 329-330 (explaining that the Endocrine Society has published “a clinical practice guideline providing protocols for the medically neces-sary treatment of gender dysphoria.”).  The Court thus evaluates Defendants’ evidence in light of the prevailing standards of care and conclusions contained in the WPATH and Endocrine Society guidelines, as well as compared to the testimony of Plaintiffs’ experts. 
	  v. Important State Interest 
	When a law contains a quasi-suspect classification or treats individuals differently based on their member-ship in a quasi-suspect class, the law must survive inter-mediate scrutiny.  The Supreme Court has stated that intermediate scrutiny requires that the law be sup-ported by an “exceedingly persuasive justification.”42  
	42 The undersigned notes that the crux of the Equal Protection Clause is protection against differential treatment for individuals who are similarly situated.  Therefore, unlike in a substantive due process claim, in an equal protection claim challenging a regulation of or ban on certain activity, the assertion is not that the state cannot impose the regulation or ban.  Instead, the assertion is that the state is (improperly) treating a particular class of persons differ-ently with respect to the regulation
	whether the state has justified differential treatment under the Equal Protection Clause. 
	See, e.g., Bd. of Educ. of the Highlocal Local School Dist., 208 F. Supp. 3d at 871 (explaining that the Su-preme Court has consistently found that a party seeking to defend “discriminatory classifications on the basis of sex must offer” an exceedingly persuasive justification).  But the Supreme Court has also stated more specifically that to meet this burden, the state must demonstrate that the law is substantially related to an important state interest.  See id.  The state interest must be real rather tha
	Defendants assert that the state has an important in-terest in protecting minors from the risks associated with the medical procedures banned by SB1 because ul-timately the risks outweigh the benefits.  (Doc. No. 112 at 14-21).  Unsurprisingly, Plaintiffs argue the inverse —that the state does not have an important interest, be-cause (according to Plaintiffs) the benefits outweigh the risks associated with these procedures. 
	The Court finds it prudent to make a few initial ob-servations about what some may expect the effects to be 
	of the medical procedures banned by SB1.  It is feasible that one might assume that because these procedures are intended to have the treated minor’s body do some-thing that it otherwise would not do (rather than allow the body to function in a purportedly “natural” manner), the procedure must be “bad” or “harmful” to the minor.  But assumptions are not a sufficient evidentiary basis on which to resolve a motion for a preliminary injunction.  And unlike individuals that may base their conclusions about the 
	     a) Defendants’ Allegations of Harms Caused by the Medical Procedures Banned by SB1 
	According to Defendants, the negative side effects from the medical procedures banned by SB1 include risk of “delayed development, permanent sterilization, loss of sexual function, decreased bone density, increased risk of cardiovascular disease and cancer, negative psy-chological consequences, and a lifetime dependence on these drugs.”  (Doc. No. 112 at 14).  In making these allegations, Defendants rely on the testimony of Drs. Cantor, Hruz, Levine and Laidlaw. As noted above, the Court finds Dr. Cantor an
	dresses each possible negative side effect in turn in light of the record.43 
	43 The Court does not find it necessary to address in detail Defend-ants’ allegation that the medical procedures banned by SB1 may lead to a lifetime dependence on certain medications.  Defendants do not explain why such dependence should itself be considered a negative side effect.  The Court, however, can infer that generally speaking, having to take medications every day is an inconvenience.  To the extent that this is what Defendants mean when referring to the drawback of a lifetime of dependence, the C
	 To the extent that Defendants instead mean that a lifetime of de-pendence is bad because it exposes the patient to the medical risks associated with the medications, the Court believes that it has herein adequately accounted for these risks in its analysis. 
	As for causing delayed development (a reference, the Court presumes, to brain development), Defendants re-ly on the testimony of Dr. Cantor. (Doc. No. 112 at 15).  A review of his testimony on this topic reveals that Dr. Cantor does not provide a conclusion that treatment for gender dysphoria has a negative impact on brain devel-opment.  (Doc. No. 113-3 (“Cantor Decl.”) at 98) (ex-plaining that there have been no “substantial studies to identify such impacts” and that the only two existing studies had “conf
	kins, who has treated hundreds of transgender “youth,”44 testified that “[t]here is no research suggesting that treatment has negative impact on brain development or executive functioning and I have not seen this in my practice at all.”  (Doc. No. 141 (“Adkins Rebuttal Decl.”) at 7).  In light of the weaknesses in Dr. Cantor’s testimony and the support for Dr. Adkins’ conclusion provided by her experience with treating transgender youth, the Court is not persuaded that the medical pro-cedures banned by SB1 
	44 Dr. Adkins does not define the term “youth,” but the Court in-fers that at least a portion of, if not all, the individuals that Dr. Adkins considers “youth” are minors. 
	The risk discussed perhaps most extensively by De-fendants’ experts is the risk that a patient can experi-ence infertility as a result of the procedures banned by SB1.  (Doc. Nos. 113-5 (“Levine Decl.”) at 70, Laidlaw Decl. at 21).  However, the evidence of record over-whelmingly demonstrates that many individuals receiv-ing puberty blockers or cross-sex hormones will remain fertile for procreation purposes, and that the risk of neg-ative impacts on fertility can be mitigated. 
	In her declaration, Dr. Adkins testified that “[m]any transgender individuals conceive children after under-going hormone therapy.  Pregnancy among trans men after undergoing testosterone therapy is very common.”  (Adkins Rebuttal Decl. at 12); Doc. No. 30 (“Antom-maria Decl.”) at 19 (“[T]ransgender men and women are also capable of producing eggs and sperm respectively both during and after the discontinuation of gender- affirming hormone treatment”)).  Indeed, as explained by Dr. Adkins, “a recent eight-y
	four months after stopping testosterone treatment, transgender men had comparable egg yields to non-transgender women.”  (Adkins Rebuttal Decl. at 12).  Dr. Adkins also acknowledged that patients who move directly from puberty blockers to cross-sex hormones (referred to by Dr. Adkins as “gender-affirming hor-mones”) may have their fertility impacted.  (Id.).  For these patients, fertility preservation options are availa-ble.  (Id.).  For example, as Dr. Janssen has explained, he has had adolescent transgend
	The testimony of Plaintiffs’ experts is consistent with the information provided by the WPATH and Endocrine Society guidelines.  Indeed, the WPATH guidelines ex-plain that “there is evidence that fertility is still possible for individuals taking estrogen and testosterone.”  (Doc. No. 113-9 (“WPATH Guidelines”) at 90).45  Though the record does reflect that the procedures banned by 
	45 The guidelines also recommend that healthcare providers take measures to ensure that any patients facing risk of harm to fertility provide informed consent for procedures giving rise to this risk.  For example, the WPATH guidelines also state that physicians should “discuss the potential impact of hormone therapy on fertil-ity prior to initiation.  This discussion should include fertility preservation options.  . . .  ”  (WPATH Guidelines at 90).  The Endocrine Society guidelines contain very similar gui
	SB1 pose some risk to fertility, it also demonstrates that not all individuals will experience this negative side ef-fect of the treatments and that there are fertility preser-vation measures available to those who have concerns about fertility.  The Court is therefore not convinced that possible negative impacts on fertility warrant an outright ban on procedures used to treat gender dyspho-ria in minors. 
	Defendants’ expert Dr. Levine contends that some individuals who have received puberty blockers and then received cross-sex hormones will experience a “di-minished sexual response.”46  (Levine Decl. at 70-71).  Notably, Dr. Levine neither cites studies or research in support of these contentions nor defines in any way what he means by “some” individuals.  Without additional detail, the Court is left in the dark as to what Levine believes the prevalence of this risk to be in individuals who receive the descr
	46 Though Dr. Levine does not define “sexual response,” the Court infers that he is referring to the ability of an individual to participate in sexual intercourse free of abnormal obstacles. 
	47 The Court acknowledges that the content of the Endocrine So-ciety and WPATH guidelines is hearsay to the extent that it sets forth assertions that are cited for the truth of the matter asserted (as opposed to, for example, recommendations, which are not as-
	Moreover, the guidelines tell a different story on all fronts.  The Endocrine Society guidelines state that “genital sexual responsivity and other aspects of sexual function are usually preserved” even following genital-affirming surgery.47  (Endocrine Society Guidelines at 
	sertions at all).  The Court, however, can rely on hearsay in re-solving the instant Motion.  See Doe #11, 609 F. Supp. 3d at 592.  Furthermore, Defendants are the ones who put the guidelines in the record.  Therefore, Defendants have exposed themselves to the Court’s present reliance the guidelines, including aspects of the guidelines that constitute hearsay. 
	48 (WPATH Guidelines at 167 (“We recommend health care pro-fessionals who provide care to transgender and gender diverse peo-ple discuss the impact of gender-affirming treatments on sexual function, pleasure, and satisfaction.”)).  The Court further notes that Dr. Laidlaw’s testimony regarding loss of sexual function is equally as unpersuasive as Dr. Levine’s testimony on the subject.  In discussing the potential impact of gender-affirming treatment on sexual function, Dr. Laidlaw relies on the presentation
	26).  The WPATH guidelines, while acknowledging the risk of negative effects on sexual function, also state that “gender affirming care can help [transgender individu-als] improve their sexual function and increase their sexual pleasure and satisfaction.”  (WPATH Guidelines at 170).  The guidelines also recommend that physicians discuss with patients possible adverse consequences on sexual function.48  For the reasons stated, the Court does not find Dr. Levine’s testimony on this subject per-suasive, partic
	Dr. Levine also testified to the concerns of bone den-sity problems in connection with the administration of puberty blockers.  (Levine Decl. at 66).  Although Dr. Levine testified that the treatment cannot be considered “safe,” he also admits that the “available evidence re-mains limited and conflicting” and that some “studies have found less-concerning effects on bone density.”  (Id.).  And Dr. Adkins’ testimony reveals that studies have shown “no changes in bone mineralization” among 
	patients who received puberty blockers for a period of three to five years for precocious puberty.  (Adkins Re-buttal Decl. at 6-7).  Dr. Adkins also explains that the longest her patients receive puberty blockers is three years.49  (Id. at 8).  Given that Dr. Levine’s testimony itself contains the above-discussed inconsistencies and illogical inferences, and in light of the testimony of Dr. Adkins, the Court is not persuaded that puberty block-ers pose a serious risk to a patients’ bone density.  The Court
	49 The Court further notes that the record does not reflect that puberty blockers are administered for more than five years when used to treat gender dysphoria. 
	Relying on the testimony of Dr. Laidlaw and Levine, Defendants allege that the procedures banned by SB1 also increase the risk of cardiovascular disease.  Dr. Levine’s testimony on this topic is not persuasive.  Lev-ine explains that although there may be an increased risk of cardiovascular issues with the use of cross-sex hormones, he agrees with the Endocrine Society com-mittee that there is insufficient evidence to conclude that these procedures have the outcome of increased risk of cardiovascular diseas
	Dr. Laidlaw’s testimony regarding an increased risk of cardiovascular disease appears to rest on firmer ground than that of Dr. Levine, but it ultimately falls short in light of the additional evidence in the record 
	pertaining to this subject.  (Laidlaw Decl. at 31-35).  Beginning with Dr. Adkins’ rebuttal declaration, based on treating over 600 “youth” for gender dysphoria, Dr. Adkins testified that an increased risk of cardiovascular disease in transgender women is “usually only present when a patient is denied care and self-administers the treatment without appropriate clinical supervision.”  (Adkins Rebuttal Decl. at 9-10).  Dr. Adkins further stated that “[t]ransgender men do not have more cardi-ovascular disease 
	50 The Court recognizes that not all transgender individuals re-ceive hormone therapy.  Although Dr. Adkins at times refers to in-dividuals experiencing certain side effects as “transgender men” or “transgender women,” her declaration indicates that she is referring specifically to individuals who do in fact receive hormone therapy. 
	51 The WPATH guidelines’ observation that these risks “can” and “should” be mitigated does not speak to how successful, or how often successful, mitigation measures are.  But from the observation that 
	Dr. Adkins’ testimony is also consistent with the WPATH and Endocrine Society guidelines.  For exam-ple, the WPATH guidelines state that primary care phy-sicians can mitigate against the risk of cardiovascular disease during hormone therapy by “providing a timely diagnosis and treatment of risk conditions and by tailor-ing their management in a way that supports ongoing gender-affirming interventions.” (WPATH Guidelines at 150); (Endocrine Society Guidelines at 24 (“Clinicians should manage cardiovascular r
	risks “can” be mitigated, it is inferable that mitigation has been shown to be possible; the observation thus constitutes evidence (al-beit underwhelming evidence standing alone) to the effect that miti-gation is possible. 
	 The Court acknowledges that the record at this stage does not support a conclusion regarding the degree of effectiveness of the mitigation techniques discussed in the guidelines and by Plaintiffs’ experts in lessening the chance and severity of negative side effects caused by the treatments banned under SB1.  Nonetheless, the fact that the Court cannot gauge how effective the mitigation strategies are at this juncture does not prevent it from reaching its conclusion that Defendants have not met their burde
	weight of the evidence, including the testimony of De-fendants’ own expert (Dr. Levine), supports the conclu-sion that any increased risk of cardiovascular disease in patients receiving treatment for gender dysphoria is ei-ther speculative or, to the extent that such risk exists, it can be mitigated by the treating physician. 
	Finally, the Court turns to Defendants’ allegation that treatment for gender dysphoria increases the risk of cancer.  In support of this allegation, Defendants cite relevant portions of Drs. Cantor, Hruz, and Laidlaw’s declarations, all of whom aver that hormone treatment may lead to an increased risk of certain cancers.  (Can-tor Decl. at 102, Doc. No. 113-4 (Declaration of Dr. Hruz) at 41, Laidlaw Decl. at 31-32).  Dr. Adkins, by contrast, testified that in her clinical experience, she has “rarely seen” t
	patients.  (Adkins Rebuttal Decl. at 9).  Dr. Adkins’ observation based on clinical experience—which neither Dr. Cantor nor Dr. Hruz has—is consistent WPATH and Endocrine Society guidelines.  For example, the WPATH guidelines note that “the risk of cancer in indi-viduals seeking gender-affirming breast augmentation or mastectomy is similar to that in the general popula-tion (even in the setting of hormone use)” and therefore “existing screening guidelines need to be followed.”  (WPATH Guidelines at 134); (E
	The Court is not of the mind that the medical proce-dures banned by SB1 pose no risk to the patients receiv-ing them.  Indeed, as with virtually all medical proce-dures, treatment for gender dysphoria carries with it the risk of negative side effects.  The Court also ac-knowledges that evaluating and weighing the competing views of the parties’ experts and conclusions in the guidelines is not a perfect science.  As in many cases, the Court is forced to make a judgment call on what po-sition is best supporte
	supported by the record.52  Instead, the record reflects that there is at best conflicting evidence as to whether the relevant procedures increase a person’s likelihood of experiencing certain illnesses, and that even if there is an increased risk, that it can be mitigated.53 
	52 The Court notes that Defendants’ allegations of harm focus sole-ly on the medical risks associated with gender-affirming treatment. Defendants do not rely on other harms or risks to support their ar-gument that the state has an important interest in banning the pro-cedures under SB1.  For example, Defendants do not make a policy argument that gender-affirming treatment is undesirable because gender-transitions are undesirable.  Defendants also do not rely on any purported ability of SB1 to resolve variou
	53 Defendants’ reliance on the practices of European countries re-garding treatment for gender dysphoria in support of SB1 is also unpersuasive.  As of the date of this opinion, the Southern District of Indiana is the most recent court to reject analogies to practices of European countries in support of laws that outright ban treatment for gender dysphoria.  See K.C., 2023 WL 4054086, at *11.  As Judge Hanlon explained with respect to the defendants in K.C., “[m]ost detrimental to [defendants’] position is 
	tions is not an apt analogy where none of these countries have gone so far as to ban hormone therapy entirely.  The Court further notes that Defendants do not attempt to persuade the Court that the bases (clinical or otherwise) of certain European practices are highly per-suasive.  Defendants instead point merely to the practices them-selves as evidence that the medical procedures under SB1 are un-safe. 
	 Then there is the additional problem that the Court can put only so much weight on the practice of other nations.  After all, the Court cannot outsource to European nations the task of preliminarily de-termining, for purposes of the instant Motion, the extent to which the treatments at issue are safe.  Ultimately, the most the Court at present could properly say about the practices of European nations is that they reflect a caution that might ultimately prove prudent and might be supported by particular st
	The Court’s analysis would also not be complete with-out evaluating the evidence suggesting that the medical procedures banned by SB1 confer certain benefits on the recipients (i.e. the patients).  See Ladapo, 2023 WL 3833848, at *12 (“that there are risks does not end the inquiry.”).  Certainly, whether a medical procedure is beneficial affects whether the state has an important in-terest in banning that procedure.  Therefore, having eval-uated the evidence regarding  Defendants’ allegations of the risks a
	b) Benefits of the Medical Procedures Banned by SB1 
	Plaintiffs contend that the medical procedures banned by SB1 confer important benefits on patients.  (Doc. 
	No. 33 at 12).  Based on its review of the record, the Court agrees.  Dr. Adkins has testified that “[a]ll of [her] patients who have received medical treatment for gender dysphoria have benefitted from clinically appro-priate treatment.”  (Adkins Decl. at 5).  As explained by Adkins, “many individuals with gender dysphoria have high rates of anxiety, depression[,] and suicidal ideation.  I have seen in my patients that without ap-propriate treatment this distress impacts every aspect of life.”  (Id. at 5).
	Consistent with Dr. Adkins’ observations based on her clinical experience, Dr. Antommaria has testified that “the available evidence indicates that gender- affirming care improves, rather than worsens, psycho-logical outcomes.”  (Antommaria Decl. at 20-21).  His conclusion is consistent with the findings contained  in the WPATH and Endocrine Society guidelines.  (WPATH Guidelines at 39) (explaining that recent lon-gitudinal studies suggest that “mental health symptoms experienced by” transgender individuals
	In a 2020 study published in Pediatrics, the official journal of the American Academy of Pediatrics, re-searchers concluded that “[t]reatment with pubertal suppression among those who wanted it was associ-ated with lower odds of lifetime suicidal ideation when compared with those who wanted pubertal sup-pression but did not receive it.  Suicidality is of par-ticular concern for this population because the esti-mated lifetime prevalence of suicide attempts among transgender people is as high as 40%.” 
	(Adkins Decl. at 16).  Defendants’ assertion that gen-der-affirming treatment does not improve mental health outcomes relies solely on the testimony of Dr. Cantor, who seems never to have treated an individual for gen-der dysphoria.  But the weight of evidence in the record suggests the contrary—that treatment for gender dys-phoria lowers rates of depression, suicide, and addi-tional mental health issues faced by transgender indi-viduals.  And at the risk of sounding like a broken rec-ord, the Court notes t
	medical treatments for gender dysphoria have been studied extensively, and have been shown to improve “quality of life and measures of mental health” for pa-tients  . . .  ”).  The Court therefore finds that the benefits of the medical procedures banned by SB1 are well-established by the existing record. 
	c) Defendants Have Not Met Their Burden of Demonstrating an Im-portant State Interest 
	To summarize the Court’s findings on the alleged harms and benefits of the medical procedures banned under SB1, the Court ultimately finds that the weight of the evidence at this stage in the proceedings does not support Defendants’ allegations that either puberty blockers or cross-sex hormones pose serious risks to the minors receiving these treatments for gender dyspho-ria.  As discussed in detail above, the record suggests that either 1) the risks identified by Defendants are not more prevalent in transg
	for treatment from patients, doctors, and parents and instead allowing the state to make the decision).  Cf. Eknes-Tucker, 603 F. Supp. 3d at 1146 (finding that the fact that pediatric treatments involve risks does not jus-tify transferring power or decision-making authority from parents to the state).  Indeed, a conclusion to the contrary would leave several pediatric treatments tar-geting something other than gender dysphoria vulnera-ble to severe limitations on access. 
	The Court acknowledges that the state feels strongly that the medical procedures banned by SB1 are harmful to minors.  The medical evidence on the record, how-ever, indicates otherwise.  It is undisputed that every major medical organization to take a position on the is-sue, which includes the AAP, American Medical Associ-ation, American Psychiatric Association, American Psy-chological Association, and American Academy of Child Adolescent Psychiatry, agrees that puberty blockers and cross-sex hormone therap
	does not herein find conclusively that the opinions here are correct.  But they certainly are entitled to weight in a context like the present one. 
	As illustrated by the discussions above, the Court finds that at this juncture, SB1 is not supported by an important state interest.  In other words, for the pur-poses of determining whether Plaintiffs are entitled to the preliminary relief they seek, the Court is not per-suaded that Defendants have met their burden in show-ing that SB1 survives intermediate scrutiny.  It follows that Plaintiffs have met their burden of showing that they are substantially likely to succeed on the merits of their equal prote
	Though the Court has already found that Defendants have failed to demonstrate an important interest based on the current record, and therefore could end its anal-ysis here, the Court finds it prudent to address whether SB1 is substantially related to the state’s purported in-terest. 
	   vi. Substantial Relation Requirement 
	Even where a law reflects an important state inter-est, the law survives intermediate scrutiny only if the law in question is substantially related to that interest.   Tyler v. Hillsdale Cnty. Sheriff ’s Dep’t, 837 F.3d 678, 693 (6th Cir. 2016).  The Sixth Circuit has found that a law is “substantially related” to an important state in-terest where there is a “reasonable fit between the chal-lenged regulation and the asserted objective.”  See id. (internal quotation marks omitted).  Unlike strict scru-tiny,
	mediate scrutiny imposes the less burdensome require-ment that the scope of the law in question be in propor-tion to the state’s interest.  See id.  The Court is aware that the term “related to” is subjective and amorphous.  See, e.g., Ford Motor Co. v. Montana Eighth Jud. Dist. Ct., 141 S. Ct. 1017, 1033-34 (2021) (Alito, J., concurring).  Cf. Dubin v. United States, No. 22-10, 2023 WL 3872518, at *6 (June 8, 2023) (noting likewise with respect to term “in relation to”).  The same can be said for “substan-
	At this stage in the litigation, the Court finds that De-fendants have not demonstrated that SB1 is substan-tially related to the state’s asserted interest.  Defend-ants’ argument is that the state has an important inter-est in protecting minors from allegedly dangerous med-ical procedures.  Yet, the medical procedures banned by SB1 because they are purportedly unsafe to treat gender dysphoria in minors (which, as discussed above, necessarily means treatment for transgender minors) are not banned when provi
	gender girls with polycystic ovarian syndrome (“PCOS”) are treated with testosterone suppression). 
	True, all that is required under intermediate scrutiny is a “reasonable fit” between the state’s interest and the challenged law.  However, in the Court’s view, the dif-ference in treatment under SB1 between gender dys-phoria and other conditions is not “reasonable”; it is in-stead in all likelihood arbitrary.  Consider the following example involving a hypothetical minor who is diag-nosed with precocious puberty at the age of eight years old (meaning that the minor has started puberty at eight years of age
	The only evidence in the record that Defendants identify to justify this disparate treatment (evidently in an attempt to meet the substantial-relationship require-ment) is that the Food and Drug Administration (“FDA”) has approved the use of certain hormone therapies for 
	precocious puberty but has not yet done the same for gender dysphoria.  (Doc. No. 112 at 16).  However, as explained by Dr. Turban, “[p]rescribing FDA approved medications without specific FDA indications for the condition being treated is common in medicine generally and particularly in pediatrics.  It is referred to as ‘off-label’ prescribing.”  (Turban Decl. at 5).  Dr. Turban went on to clarify that as “[t]he American Academy of Pediatrics has explained, it is important to note that the term ‘offlabel’ 
	In short, the Court agrees with Judge Hinkle’s ob-servation in finding “[t]hat the FDA has not approved these drugs for treatment of gender dysphoria says pre-cisely nothing about whether the drugs are safe and ef-fective when used for that purpose.  Off-label use of drugs is commonplace and widely accepted across the medical profession.  . . .  ”  Ladapo, 2023 WL 3833848, at *15.54  As Judge Hinkle went onto explain, [t]he FDA 
	54 Judge Hinkle’s comments here relate to off-label prescribing as a general matter.  Perhaps a specific instance of off-label prescrib-ing would be problematic based on the particular circumstances  
	involved—for example, hypothetically, if it resulted not from a wholly independent medical judgment of the prescribing physician, but ra-ther from undue influence from a pharmaceutical sales representa-tive.  But Defendants point to nothing indicating any circumstances that indicate any such troubling circumstances associated with the off-label nature of the prescribing of drugs for treatment of gender dysphoria. 
	55 Having been provided no scientific basis, or otherwise supported policy reason, for this disparate treatment, the Court is left to draw the conclusion that Defendants perceive gender dysphoria to be a condition less worthy of treatment than conditions like PCOS.  In-deed, Defendants’ assertion that these procedures are so dangerous that the state should be permitted to ban them entirely for treatment of gender dysphoria rings hollow when the state has no such qualms with minors receiving these procedures
	approval goes no further—it does not address one way or the other the question of whether using these drugs to treat gender dysphoria is as safe and effective as on-label uses.”  See id.  Although FDA approval of the mediations to treat gender dysphoria could have bene-fited Plaintiffs’ argument that the medications are safe when used for this purpose, the fact that the FDA has not yet given this approval does not advance Defend-ants’ argument that use of the medications for this pur-pose is unsafe.  Defend
	SB1 is not alone in suffering from the fatal defect of falling short on the substantial-relation requirement.  The court in Brandt discussed essentially the same issue 
	plaguing the defendants’ defense of a very similar law in that case.  In finding that the law in that case was not substantially related to protecting minors from the risks of gender transition procedures, the court observed that  
	If the State’s health concerns were genuine, the State would prohibit these procedures for all patients un-der 18 regardless of gender identity.  The State’s goal in passing Act 626 was not to ban a treatment.  It was to ban an outcome that the State deems unde-sirable.  In other words, Defendants’ rationale that the Act protects children from experimental treat-ment and the long-term, irreversible effects of the treatment, is counterintuitive to the fact that it allows the same treatment for cisgender mino
	See Brandt, 551 F. Supp. 3d at 891.  The Court breaks ranks with Brandt insofar as Brandt afforded signifi-cance to the state’s sincerity (or lack thereof ) in its ex-pression of concerns for the health of minors.  The Court declines to opine on the state’s sincerity of such expression in this case, since what matters here is not the state’s sincerity (a subjective matter) but rather the degree of reasonableness of the fit between such con-cerns and the ban imposed by SB1 (an objective matter).  On the (obj
	nors (who would be subjected to the very risks that the state asserts SB1 is intended to eradicate).  For these reasons, the Court finds that SB1 likely is not substan-tially related to the state’s asserted interest.  SB1 therefore likely fails intermediate scrutiny, even assum-ing arguendo (contrary to the Court’s finding above) that the state interest was deemed likely to be an im-portant interest. 
	In light of the evidence on the record, and the Court’s discussion above, the Court finds that SB1 is unlikely to survive intermediate scrutiny.  Specifically, the Court finds that the record does not support a finding that De-fendants are likely to succeed on their position that SB1 is substantially related to an important state interest.  It follows that Plaintiffs are substantially likely to suc-ceed on their claim that SB1 violates the Equal Protec-tion Clause to the extent that it prohibits medical pro
	56 Although Plaintiffs contend that SB1 also would fail under ra-tional basis review, the Court need not reach this issue in light of its conclusion that intermediate scrutiny applies to Plaintiffs’ equal pro-tection claim. 
	3. IRREPARABLE HARM 
	To be successful in a request for a preliminary injunc-tion, a plaintiff must demonstrate irreparable harm.  “A plaintiff ’s harm from the denial of a preliminary in-junction is irreparable if it is not fully compensable by monetary damages.”  Overstreet v. Lexington-Fayette Urban Cnty. Gov’t, 305 F.3d 56, 578 (6th Cir. 2002).  To constitute irreparable harm (meaning, as just indicated, 
	irreparable harm in the absence of a preliminary injunc-tion), the harm must be “actual and imminent harm ra-ther than harm that is speculative or unsubstantiated.”  See Abney v. Amgen, Inc., 443 F.3d 540, 552 (6th Cir. 2006). 
	Plaintiffs in this case have demonstrated irreparable harm.  As the Sixth Circuit has acknowledged, “a plain-tiff can demonstrate that a denial of an injunction will cause irreparable harm if the claim is based upon a vio-lation of the plaintiff ’s constitutional rights.”  See Over-street, 305 F.3d at 578.  The Court has found that Plain-tiffs are substantially likely to succeed on their claims that SB1 violates the Equal Protection Clause and the Due Process Clause.  Therefore, a denial of the re-quested i
	Looking beyond this basis for demonstrating irrepa-rable harm, the Court also agrees that Minor Plaintiffs likely57 will suffer actual and imminent injury in the form of emotional and psychological harm as well as un-wanted physical changes if they are deprived access to treatment of their gender dysphoria under SB1.58  In-
	57 Courts have not always been ideally clear (or consistent) about the degree of certainty required for the plaintiff-movant’s manda-tory showing of irreparable harm.  However, the Supreme Court has stated that the plaintiff movant “ ‘must establish [among other things]  . . .  that he is likely to suffer irreparable harm in the ab-sence of preliminary [injunctive] relief.’ ”  Ramirez v. Collier, 142 S. Ct. 1264, 1268 (2022) (quoting Winter v. Natural Resources De-fense Council, Inc., 555 U.S. 7, 20 (2008))
	58 Because all Plaintiffs seek the same relief, the demonstration of irreparable harm on the part of just the Minor Plaintiffs (rather than all Plaintiffs) shows irreparable harm sufficient to support issuance 
	in its entirety of the preliminary injunction requested collectively by all Plaintiffs.  The Court also notes that irreparable harm in the form of infringement of constitutional rights affects all Plaintiffs. 
	59 Contrary to Defendants’ argument, the fact that Minor Plaintiffs merely expect to suffer (rather than have suffered, or are guaran-teed to suffer) these negative effects does not render their harms speculative.  There is substantial evidence on the record from Plaintiffs’ experts that denial of treatment for gender dysphoria re-sults in significant harms to patients.  And Minor Plaintiffs them-selves have provided declarations explaining the fear they have of the negative repercussions of enforcement of 
	 On the other hand, the Court questions the relevance, to the ir-reparable-harm analysis, of what Minor Plaintiffs expect to endure, where (as here) there is medical evidence on the record that supports a finding of irreparable harm.  After all, Minor Plaintiffs, though understandably concerned about the impact of SB1, are not as well-positioned as medical experts to comment on the risk of various harms (including physical changes) they face as a result of no longer being able to access their treatments for
	deed, each Minor Plaintiff has submitted a declaration that details the negative consequences they expect to endure as a result of SB1 becoming effective.59  (Doc. Nos. 22, 24, 26).  These expectations are not mere con-jecture but instead are supported by the medical evi-dence on the record.  (Adkins Decl. at 5) (explaining that leaving gender dysphoria untreated can result in severe anxiety, depression, self-harm, and suicidal idea-
	tion).  Several courts have found similar imminent harms to satisfy the irreparable harm requirement.  See Eknes-Tucker, 603 F. Supp. 3d at 1150 (finding suf-fering of anxiety, depression, and suicidality as a result of inability to access gender-affirming care constituted irreparable harm); Brandt, 551 F. Supp. 3d at 892 (find-ing that plaintiffs met the irreparable harm requirement because denial of access to gender-affirming care will cause physical and psychological harm); Ladapo, 2023 WL 3833848, at *1
	Defendants’ arguments that Plaintiffs have not met the irreparable-harm requirement are unavailing.  De-fendants argue that Plaintiffs’ harms are not irrepara-ble because although SB1 becomes effective on July 1, 2023, Plaintiffs can continue to receive treatment until March 31, 2024 under the continuing-care exception, codified at Tenn. Code Ann. § 68-33-103(b)(1)(B).  (Doc. No. 112 at 22).  In doing so, Defendants ignore two key points.  First, the continuing care exception comes with constraints.  With r
	and thus likely will be severely impacted even under the continuing-care exception. 
	Second, and perhaps even more importantly, the rec-ord demonstrates undisputedly that the continuing care exception will cause doctors to titrate down their minor patients’ medications.  (Doc. No. 113-1 at 111 (page from Declaration of Dr. Cassandra Brady); Doc. No. 140 (Rebuttal Declaration of Dr. Susan N. Lacy) at 1; Jane Doe Decl. at 1).  Titrating down (meaning decreasing the dosages) the treatments for gender dysphoria will lead to physical changes that are consistent with the pa-tients’ sex at birth (
	Defendants further contend that Vanderbilt Univer-sity Medical Center (“VUMC”) has announced that it will not provide care under the continuing care excep-tion and will not resume any care, even if an injunction is granted, given a fear of civil liability under the private- cause-of-action provision (codified at Tenn. Code Ann.  § 68-33-105) of SB1 (which Plaintiffs do not seek to en-
	join).  (Doc. No. 112 at 23-24).60  It is true that VUMC has decided that it will cease all care that is banned un-der SB1 after July 1, 2023.  (Doc. No. 113-1 at 107 (page from Declaration of Dr. C. Wright Pinson)).  However, Defendants’ contention that VUMC will not change its decision regarding cessation of care even in the event of a preliminary injunction stands in direct contradiction to the record.  Dr. Pinson, the Deputy Chief Executive Officer and Chief Health System Officer at VUMC, has testified 
	60 The record reflects that Minor Plaintiffs all receive treatment for their gender dysphoria at VUMC.  (Doc. Nos. 22, 25, 26). 
	Dr. Pinson’s declaration clearly indicates two related things.  First, contrary to Defendants’ argument that VUMC will not continue treatment following an injunc-tion, Pinson plainly states that VUMC would continue treatment if there is a deferral or delay in the enforce-ment of SB1.  A preliminary injunction would serve both to defer and to delay enforcement of SB1.  Second, Pinson’s declaration plainly states that VUMC will con-tinue care as long as the provisions of SB1 prohibiting hormone therapies are 
	will then be able to resume care at VUMC.  For this reason, and those stated above, the Court finds that Plaintiffs have met the irreparable harm requirement.61 
	61 The Court notes that it does not base its finding of irreparable harm in any way on the specific implication that some parents of transgender children will, absent relief, be forced “to flee the State.”  (Doc. No. 1 at ¶ 6).  This implication strikes the Court as hyperbolic, to the extent that it conjures up images of Plaintiffs having to make a run for the state border prior to July 1 to avoid persecution.  But the notion that Plaintiffs, absent an injunction, would have to go out-side Tennessee to obta
	62 The Court notes that there are different formulations even with-in the Sixth Circuit of the third requirement of a preliminary injunc-tion.  As illustrated, sometimes this requirement is referred to bal-ancing equities, and sometimes it is referred to as the harm that a defendant will face if the requested injunction is issued.  Whichever formulation is chosen, the job of the Court is essentially the same—to determine whether an injunction is equitable in light of harms that it may cause. 
	 The Court also notes that the quoted text to which this footnote is appended uses the term “Government,” which is typically used in federal judicial opinions to refer to the federal government.  But the quoted text would be equally valid were “the Government” re-placed by “a state official with relevant statutory enforcement au-thority.” 
	4. BALANCE OF EQUITIES & PUBLIC INTEREST 
	“The third and fourth [requirements] of the prelimi-nary injunction analysis—harm to others and the public interest—merge when the Government is the opposing party.”62  Does #1-9 v. Lee, 574 F. Supp. 3d 558, 563 (M.D. Tenn. 2021).  On the one hand, the Court recog-nizes that a state suffers harm when a statute that was passed using democratic processes is enjoined.  See Doe #11 v. Lee, 609 F. Supp. 3d 578, 617 (M.D. Tenn. 
	2022).  This principle, however, plainly does not extend to statutes that are substantially likely to be unconstitu-tional.  As the Sixth Circuit has explained, “no cogniza-ble harm results from stopping unconstitutional con-duct, so it is always in the public interest to prevent vio-lation of a party’s constitutional rights.”  Vitolo v. Guz-man, 999 F.3d 353, 360 (6th Cir. 2021).  Given that the Court here has found it substantially likely that SB1 is unconstitutional, the Court is satisfied that the merge
	5. SCOPE OF THE REMEDY 
	Having determined that all requirements for a pre-liminary injunction are met, the Court must determine the scope of the injunction warranted.  As discussed at the outset of the opinion, any injunction will not affect the private right of action under SB1 or SB1’s ban on surgeries. 
	“A preliminary injunction must be no more burden-some than necessary to provide a plaintiff complete re-lief, and a district court abuses its discretion in ordering an overly broad injunction.”  Sony/ATV Publishing, LLC v. Marcos, 651 Fed. App’x 482, 487 (6th Cir. 2016).  Even considering this demanding standing, the Court agrees that a state-wide injunction of SB1 is necessary to redress Plaintiffs’ injuries.  As Plaintiffs point out, it is far-fetched that healthcare providers in Tennessee would continue 
	as to any other minors seeking treatment for gender dysphoria. 
	Moreover, Plaintiffs have met their burden of demon-strating that SB1 is most likely unconstitutional on its face—indeed, the Court has not had to defer to the indi-vidual facts of Plaintiffs in drawing its conclusions that SB1 likely fails intermediate scrutiny—and a state-wide injunction is typically an appropriate remedy in such cir-cumstances.  See, e.g., Eknes-Tucker, 603 F. Supp. 3d at 1151 (granting state-wide preliminary injunction of Alabama’s ban on gender-affirming care for minors due to the subs
	Defendants argue that Plaintiffs have not met the standard for showing that SB1 is unconstitutional on its face.  (Doc. No. 112 at 29).  As Defendants point out, in United States v. Salerno, 481 U.S. 739 (1987), the Court 
	explained that a plaintiff has made a successful facial challenge when the plaintiff has established that “no set of circumstances exists under which” the law would be valid.  Id. at 746.  Seemingly contrary to this guidance, however, the Supreme Court has also instructed that “[i]n determining whether a law is facially invalid, [a court] must be careful not to go beyond the statute’s fa-cial requirements and speculate about ‘hypothetical’ or ‘imaginary’ case.”  See Wash. State Grange v. Wash. State Republi
	Despite the Court’s rejection of Defendants’ hypo-theticals as irrelevant, it is still incumbent on Plaintiffs to show why they have succeeded under Salerno’s stand-ard.  In other words, Defendants do not bear the bur-den under Salerno.  But the Court finds that Plaintiffs have carried that burden here.  The Court has con-cluded that SB1 is most likely unconstitutional.  In ar-riving at this conclusion, the Court relied on the words of the law itself and did not have to turn to the individual circumstances 
	The Court’s finding is supported by the discussion provided by the Tenth Circuit in Doe v. City of Albu-querque, 667 F.3d 1111 (10th Cir. 2012).  In Doe, the Tenth Circuit found that Salerno does not provide an additional test for determining whether a statute is un-constitutional on its face.  Id. at 1127.  Instead, “where a statute fails the relevant constitutional test [], it can no longer be constitutionally applied to anyone—and thus there is no set of circumstances in which the statute would be valid.
	pertaining to Plaintiffs.  It necessarily follows that SB1 is likely unconstitutional in all of its applications. 
	Defendants’ reliance on Salerno, and in particular its “no set of circumstances” language, is understandable.  After all, Defendants are invoking the actual words used by the Supreme Court.  But Defendants’ argument re-garding Salerno raises the question of whether the “no set of circumstances” language of Salerno has been ren-dered a dead-letter by more recent Supreme Court ju-risprudence.  The Supreme Court itself has criticized the case and has offered a significantly more lenient test for facial challen
	6. SECURITY 
	Plaintiffs request that the Court waive any bond re-quirement in this case on the grounds that Defendants are unlikely to sustain any costs or damages as a result of the preliminary injunction.  (Doc. No. 21).  Defend-ants do not appear to oppose this request, which in the Court’s experience is routinely made and granted when a state statute is preliminarily enjoined.  The Court therefore finds that a security bond under Federal Rule of Civil Procedure 65 is unnecessary in this case. 
	CONCLUSION 
	The Court realizes that today’s decision will likely stoke the already controversial fire regarding the rights of transgender individuals in American society on the one hand, and the countervailing power of states to con-trol certain activities within their borders and to use that power to protect minors. 
	The Court, however, does not stand alone in its deci-sion.  As repeatedly emphasized above, several federal courts across the country have been confronted with laws that mirror SB1 in material respects.  To the Court’s knowledge, every court to consider preliminarily enjoin-ing a ban on gender-affirming care for minors has found that such a ban is likely unconstitutional.  And at least one federal court has found such a ban to be unconstitu-tional at final judgment.  Though the Court would not hesitate to b
	The Court also acknowledges that it must tread care-fully when enjoining from enforcement a law that was enacted through a democratic process.  The Court does not take providing such relief lightly.  The legislative process, however, is not without constraints.  If Ten-nessee wishes to regulate access to certain medical pro-cedures, it must do so in a manner that does not infringe on the rights conferred by the United States Constitu-tion, which is of course supreme to all other laws of the land.  With rega
	Even though the Court’s findings are preliminary, the Court is aware that many will be disappointed by the ruling on Plaintiffs’ Motion, and still, many others will be pleased.  It borders on the obvious, however, to say that Defendants retain the right to seek to change the Court’s mind about the constitutionality of SB1 and to receive a final judgment that is favorable to them.  The Court’s job is to evaluate the parties’ arguments and ev-idence in light of precedent, relevant case law, and the then-exist
	In light of the Court’s findings provided herein, the Motion at Doc. No. 21 will be granted in part and denied in part.  A corresponding order will be entered sepa-rately. 
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	Judge 
	Pending before the Court is Plaintiffs’ Motion for a Preliminary Injunction (Doc. No. 21, “Motion”).  As set forth herein, and for the reasons set forth in the accom-panying Memorandum Opinion, the Motion is GRANTED IN PART AND DENIED IN PART. 
	Via the Motion, Plaintiffs ask this Court to issue a preliminary injunction enjoining the State of Tennessee from enforcing most of the provisions of Senate Bill  1 (hereinafter “SB1” or “the law”), codified at Tenn. Code Ann. 68-33-101 et seq.  Plaintiffs do not seek a preliminary injunction as to the private right of action 
	contained in SB1 and codified at Tenn. Code Ann.  § 68-33-105.  This order therefore does not affect the enforcement of the private right of action. 
	Furthermore, SB1 defines “medical procedure” as in-cluding “surgically removing, modifying, altering, or en-tering into tissues, cavities, or organs of a human be-ing[.]”  Tenn. Code Ann. § 68-33-102(5)(A).  For the reasons set forth in the Court’s accompanying Memo-randum Opinion, Plaintiffs do not have standing to seek a preliminary injunction against SB1 to the extent that it prevents minors from receiving the surgeries that, by virtue of Tenn. Code Ann. § 68-33-102(5)(A), constitute “medical procedure[s
	On the other hand, based on the Motion, pleadings, testimony, exhibits, affidavits, briefs, representations of counsel and the entire record, the Court finds: 
	(1) Plaintiffs have demonstrated a strong or sub-stantial likelihood of success on the merits of both their Fourteenth Amendment Due Process claim and their Fourteenth Amendment Equal Protection claim; 
	(2) Plaintiffs have demonstrated that they likely would suffer immediate and irreparable injury, harm, loss, or damage if injunctive relief is not granted pending trial; 
	(3) the balance of relative harms among the parties weighs in favor of Plaintiffs and against Defend-ants; and 
	(4) the public interest will not be harmed by injunc-tive relief pending trial. 
	It is, therefore, ORDERED that, pursuant to Federal Rule of Civil Procedure 65, Defendants and their offic-ers, agents, employees, servants, attorneys, and all per-sons in active concert or participation with them are hereby enjoined and restrained from enforcing all pro-visions of SB1 subject to the exceptions set forth by the Court above.  Because this case involves “constitutional issues affecting the public[,]” the Court finds it unnec-essary to require Plaintiffs to post security as a condi-tion of obt
	This preliminary injunction is effective upon its issu-ance. 
	This case is referred to the assigned Magistrate Judge for further customized case management. 
	IT IS SO ORDERED. 
	    ELI RICHARDSON                     
	ELI RICHARDSON 
	    UNITED STATES DISTRICT JUDGE 
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	I, L.W., pursuant to 28 U.S.C §1746, declare as fol-lows: 
	1. I am a Plaintiff in this action.  I offer this Decla-ration in support of Plaintiffs’ Motion for a Preliminary Injunction.  I have personal knowledge of the facts set forth in this Declaration and could and would testify competently to those facts if called as a witness. 
	2. I am a 15-year-old girl.  I have a younger bro-ther who is 12 years old.  I live with him and my mom and my dad in Tennessee, where we have lived for my whole life. 
	3. I am in 9th grade.  When I’m not at school, I like to play video games, listen to music, and build with Legos. 
	4. I am transgender.  Growing up, it was hard for me to feel comfortable in my body.  The first time I questioned my gender was in 2018, when I was ten-years-old and in the fourth grade.  The feeling I had was like drowning.  Similar to feeling trapped in water, I felt like I was trapped in the wrong body and that I could not do anything about it.  I did not like changing clothes in front of anyone and I would do my best to hide my body from my family and friends by wearing baggy clothing.  My guy friends a
	5. In 2019, when my cousin told my family that she is transgender, I finally understood what “transgender” meant.  My cousin and I are very close, and when she started talking to me about the feelings she was having and her coming out process, I began to realize that she was describing the feelings I had been having too.  In 2020, at the start of seventh grade, I told a close friend in my neighborhood that I know that I am transgender and that I was afraid to tell my family, and they helped me prepare for t
	6. Before I understood what I was feeling and the name for it, I felt a lot of stress.  I would get sick often because I did not feel comfortable using the boy’s bath-room at school.  During this time, it was hard for me to focus, I was having trouble connecting with my friends, 
	and I felt constant anxiety.  I felt like I was hiding something from my family and like I couldn’t be myself. 
	7. Before talking to my family, I did a lot of research on my own about what it meant to be transgender.  I would use Google and YouTube to search for infor-mation on doctors who support transgender kids like me and what they could do to help. 
	8. It took me a while to build up the courage to talk to my mom and dad.  It was hard and I was nervous because I had no idea how my parents would react, and I was especially nervous about my dad’s reaction.  The uncertainty of their reaction was the most difficult part.  Although they had a positive reaction to my cousin com-ing out, I was not sure that it would be the same for me.  I eventually decided to talk to my mom about my feel-ings because I hoped that she could help me understand why I felt uncomf
	9. The first time I was able to talk with her about my feelings was in November of 2020, right after Thanksgiving.  I was 12 years old at the time and in seventh grade.  We went upstairs after dinner and had a long conversation about things I was struggling with, but mostly I told her that I did not want to be a guy  anymore.  My mom cried at first, and that was hard for me.  She then asked me a lot of questions about what I meant, and I told her that I think I am transgender.  I was relieved that she react
	10. We kept talking about it throughout that week, and each time we talked, she would just listen and tell me that she and Dad loved me, and that would never change.  One week after our first conversation, my mom and I decided to tell my dad, and we told my 
	brother soon after that.  I finally felt like I could talk about who I am with my whole family. 
	11. At first, I thought that I might be non-binary, and I asked my parents to use “they” and “them” pronouns for me. But after exploring my gender more, in the win-ter of 2021, I decided that I wanted my family to call me “L.,” and to use “she” and “her” when they were talking about me at home.  I also wanted to start wearing girls’ clothes more often so that I could feel better about how I looked, and I grew my hair long. 
	12. A few months after I came out to my parents, I told them that I wanted to see a doctor so that they could tell me more about being transgender and any medical treatment that might help me. 
	13. I began seeing my therapist once a month begin-ning in December of 2020.  She assured me that there are other kids who go through the same things that I was going through and there was nothing wrong with me.  I learned that there is treatment available for kids like me to stop going through male puberty and live my life consistently as a girl. 
	14. In June of 2021, at the recommendation of my pe-diatrician, my parents took me to Vanderbilt Children’s Hospital.  During our first appointment, I met with Dr. Brady and her team of doctors who work with kids like me who are transgender.  Dr. Brady was very nice and explained everything to me in a way that made sense.  She ran tests and said that when the time was right, there was a medication that I could take so that I didn’t go through changes associated with male puberty, like my voice getting deepe
	phoria way worse.  I was terrified about going through male puberty and I was happy to learn that I could begin treatment at the right time. 
	15. The next time we went back to see Dr. Brady in August of 2021, she determined that it was the right time for me to take the medication because as a thirteen-year-old, my body was starting to produce hormones that would physically change my body.  Dr. Brady, my parents, and I all talked about it together again, and af-ter she answered all of our questions, we decided that I would start taking puberty-delaying medications.  I was relieved that I was able to start this medication be-cause I knew I wouldn’t
	16. This medication has made a big difference in how I feel about myself.  I don’t feel as scared or worried about my body changing in ways that would harm me because I know the medication is helping to stop those changes right now.  Dr. Brady made me aware of sev-eral potential side effects but I felt strongly that the benefits would far outweigh them. 
	17. When I told my parents that I wanted to start sharing who I am with my teachers, they said I could, and in September of 2021 at the beginning of eighth grade, I told my teachers to use a shortened, gender-neutral version of my birth name.  My school was super supportive.  In January of 2022, in the middle of eighth grade, I shared with all my friends and my teachers that my name is L., I am a girl, and that they should use “she” and “her” pronouns when they talk about me. 
	18. In September of 2022, after 13 months of being on puberty-delaying medication, Dr. Brady told me and my parents that I was eligible to start estrogen hormone therapy so that my body will go through the changes that other girls’ bodies go through during puberty.  She talked to me and my family again about all of the risks associated with taking estrogen, and after we asked all our questions and told her that we understood all of the risks, she prescribed me the medication. 
	19. Before starting medication, I experienced gender dysphoria on two levels.  One was a near-constant feel-ing that just happened in the background, and that feel-ing has gone away nearly completely now after taking medication.  The other level is a more sporadic experi-ence regarding aspects of my body that still don’t align with my gender identity.  For example, when I would go to the dentist and see a few hairs above my lip, I would be terrified.  I rarely experience that anymore, and when I do, it is j
	20. If my gender identity were fully affirmed by con-tinuing my care, I could go into a public bathroom with-out having to think about it, I could enjoy shopping and not feel like everyone is staring at me, and I could feel comfortable and at home in my own body.  I am terri-fied of being misgendered and I am afraid that is what will happen if I lose access to my medication. 
	21. A law like the one my state passed is going to cause harm to me, my family, and other families like us in Tennessee.  I have been incredibly stressed.  With-out this medication, my body will go through changes that I do not want and that do not feel good or right for 
	a girl like me.  This law would mean that I could not stop those changes, and I am terrified because I know some of them would be permanent.  If my care was taken away, I know that I would not be able to think about anything else in my life except when I could get my medication again.  It is painful to even think about having to go back to the place I was in before I was able to come out and access the care that my doctors have prescribed for me. 
	21. My parents have talked with me a little bit about what we might have to do if this law goes into effect.  We might have to leave Tennessee, which is really unfair —Tennessee is the place I love and have lived my entire life, and my family and friends are all here.  I don’t know what my parents would do about their jobs, or even where we would go.  It scares me to think about losing the medication that I need and I hate that contin-uing it could mean leaving my home. It scares me even more that laws like
	I declare under the penalty of perjury that the fore-going is true and correct. 
	Dated:  Apr. 18, 2023      /s/ L.W. 
	         L.W. 
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	UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF TENNESSEE NASHVILLE DIVISION 
	I, John Doe, pursuant to 28 U.S.C. § 1746, declare as follows: 
	1. I make this declaration of my own personal knowledge, and, if called as a witness, I could and would testify competently to the matters stated herein. 
	2. I am a 12-year-old boy.  I live with my parents in Tennessee, where I have lived my whole life. 
	3. I am in sixth grade.  I like to play virtual reality games with my friends, including a game called Gorilla Tag.  I recently tried out for and play on a private-league baseball team.  I also like martial arts and I am working towards my black belt.  I enjoy playing music too, and I play acoustic and electric guitar. 
	4. Both my sister and my cousin went into the Air Force, and that is what I would like to do too once I fin-ish high school.  After that, I would like to develop a career in the virtual reality and gaming world. 
	5. I am a transgender boy.  I remember from a very early age getting really upset when people treated me like a girl.  When I was 2 or 3 years old, I would cry if my parents tried to make me wear dresses.  I didn’t like pink or purple, instead I liked the color blue.  I didn’t want anything to do with dolls or dress-up or fair-ies, like the girls my age wanted to do.  I wanted to play cops and robbers with the boys, and watch my dad play videogames.  I remember taking dance classes as a young child, and I w
	6. I chose a male name for myself early on, and started telling some friends and classmates that I was a boy.  When my parents started using the name I chose and treating me as a boy in second grade, it felt amazing and I knew I wanted it to stay that way forever.  When I came back to school as myself (a boy), after the Thanks-giving break, all my teachers were supportive, and my friends were great about my social transition too.  Not everyone at school knows I am transgender.  A lot of students have moved 
	7. Approximately one year after my social transi-tion, when I was nine years old, my mom bought me a book about puberty, and what to expect for a female pu-berty.  I was so upset at the thought of those changes 
	happening to my body.  When I learned from my mom that medication could prevent that from happening, I knew I wanted to explore receiving that medication.  I had seen some of my female friends begin puberty and I definitely knew I didn’t want those changes to happen to my body. 
	8. I went to doctor’s appointments with Dr. Brady at Vanderbilt University for what felt like a long period of time before they said I could start the medication.  I remember my biggest worry was just that the medica-tion wouldn’t work.  I was so relieved when I finally started the medication. 
	9. Before I was prescribed the puberty-delaying medication, Dr. Brady reviewed the risks and benefits, and potential side effects of it, with my parents and me.  I remember, for example, being told that the shots could cause pain, that the medication may slow my height growth for a period of time, and that there was a small chance of blood clots or a stroke, although those risks are unlikely for someone like me who does not have other health conditions or take other medication.  Dr. Brady, my parents, and I
	10. As soon as the doctor thinks I am ready, I would also like to start taking testosterone so that I can con-tinue developing as a boy.  I know that the ban on this healthcare will block me from doing that in my home state, however, which is deeply upsetting. 
	11. Being able to take puberty-delaying medication and live as the boy that I am is very important to me.  
	If I didn’t have access to this medication I would have an incredibly difficult time wanting to be around other people and go to school, which would have a terrible ef-fect on my grades.  It’s hard to imagine how I could even concentrate on anything else.  I remember being obsessed with facial hair even as young as five years old, and once I’m a little older I can’t wait until I have facial hair. 
	12. I cannot imagine losing control of my life like this for the next six years, until I turn 
	18. If I underwent the wrong puberty, I know some of those changes could be permanent.  I also feel stress at the idea that we might need to travel to get this care because that would make things harder for my family.  We have talked about the possibility of moving out of state, but I really don’t want to do that because all my friends are in Tennessee and this has always been my home. 
	13. This might seem like a small issue to others but it affects my whole world.  I feel like I’ve gone through a lot to finally get to the happy, healthy place where I am and I desperately hope that doesn’t all get taken away from me. 
	* * * 
	I dec
	Dated:  Apr. [
	JOHN DOE 
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	UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF TENNESSEE NASHVILLE DIVISION 
	I, RYAN ROE, pursuant to 28 U.S.C § 1746, declare as follows: 
	1. I have personal knowledge of the facts set forth in this Declaration and could and would testify compe-tently to those facts if called as a witness. 
	2. I live in Tennessee with my mom and dad. 
	3. I am fifteen years old and a freshman in high school. 
	4. I am transgender.  I was designated female on my birth certificate but my gender identity is male.  I 
	am a boy.  Gender-affirming health care saved my life and the idea of losing it terrifies me. 
	5. Being transgender is a core part of who I am but it is not the only part of who I am.  I love coffee and exploring different cafes.  I have an amazing commu-nity of friends in Tennessee and enjoy hanging out with my friends when I am not studying.  My favorite sub-jects in school are math and science.  I am interested in politics and hope to someday be a lawyer. 
	6. From a young age, I understood that something was different about me but I couldn’t quite figure out how to articulate what I felt inside.  I remember once around first grade, we were doing a mini- “marathon” around our school and I was racing with all the boys.  One of the boys told me that I wouldn’t win because I was a girl.  I thought in response:  “What do you mean I am a girl?”  I was upset they didn’t think I could win, but I was more upset about being called a girl.  It didn’t feel right. 
	7. During those early years of elementary school, I wanted to be able to use the boys’ restroom.  The re-stroom was gross, but it felt right for me because it was for boys. 
	8. Around that time, I told my best friend that I thought I was a boy.  It was nice to confide in someone but I didn’t feel like I could tell anyone else. 
	9. Each year I would get more and more anxious about puberty coming.  Before puberty, it felt like there wasn’t that much of a difference between boys and girls and I could manage existing in the middle.  But with puberty coming, I was afraid of my body changing in feminine ways and of having a period.  It caused me 
	a lot of stress to think about.  I didn’t know what being transgender was but I remember looking up whether women could grow beards.  I was hoping at least I could become a woman with a beard. 
	10. By the time I was in fifth grade, I had started pu-berty and my body was changing in ways that caused me a lot of stress.  I tried to manage my distress through what I wore and how I presented myself.  I wore baggy clothes and boxers.  I shopped in the boys’ section at stores and cut my hair.  I remember after I cut my hair, a server said, “Thank you, Sir,” to me at a café after I left a tip.  It made me feel really happy and it felt right. 
	11. Expressing my gender through changes in my hair and clothes did affect how I was perceived by other people, and that helped a little.  But my body still caused me a lot of anxiety and I always worried that my voice would out me as transgender to other people or cause them to mis-gender me.  I considered going mute to protect myself from the pain and anxiety that my voice caused. 
	12. In fifth grade I also got my period.  When I got my first period, I had a panic attack.  It was awful and everything felt wrong about living in my body. 
	13. It was right around this time that I told my par-ents that I am transgender.  I first told my mom and then my dad.  My mom was concerned about discrimi-nation I would face in the world and was just uncertain about what being transgender would mean for me. 
	14. My mom connected me with a therapist at my pe-diatrician’s office so that I would have mental health support for everything that I was going through. 
	15. I felt like no matter what I tried my anxiety and depression were getting worse.  I reached the point where I would throw-up before school every morning because I was so anxious. 
	16. When I was in sixth grade, I started to come out to a few other close people in my life.  While I wasn’t open yet to everyone about being transgender, kids at school started to find out and they would bully me.  In seventh grade, I had an amazing science teacher who made me feel safe to come out to more people.  I de-cided that year to fully come out to the whole school.  I thought maybe if I was out to more of the staff they could help me manage the bullying.  Unfortunately, that didn’t really happen a
	17. In middle school I legally changed my name so that all of the teachers would call me by a name that matched who I am. 
	18. Although I was presenting as a boy in and out of school, I was still uncomfortable with my body and my voice.  My voice in particular caused me serious dis-tress, and I stopped talking in public a lot of the time.  I was a good student, but I never wanted to participate in class because hearing my voice caused me a lot of anx-iety.  It felt like nothing was helping.  I had been in therapy since I was in fifth grade and I still felt so much anxiety and depression. 
	19. In the summer after seventh grade, my therapist at the time diagnosed me with gender dysphoria.  Soon after that I went to Vanderbilt to meet with doctors there about treatment.  We had a long visit with Dr. Brady at Vanderbilt.  After running some tests and conducting an evaluation, Dr. Brady said I was too old for puberty blockers.  At the time I was thirteen and 
	Dr. Brady wanted to wait a little longer before starting me on hormone therapy.  I had to review a bunch of pa-perwork with my parents after the first appointment.  I did get medication to stop my period at that first visit, but it took a while for it to work. 
	20. It felt hard to keep waiting for any changes to my body but I was relieved to have at least met with a doctor about medical treatment.  Dr. Brady sent us home with information about testosterone and I read everything about it.  My family and I talked about what testos-terone treatment would be like and I explained how im-portant it was for me to have my body align with my male gender. 
	21. My mom and dad and I went through all of the paperwork from Dr. Brady and talked about each poten-tial side effect and any questions we had.  We went back to see Dr. Brady when I was in eighth grade, in January of 2022.  That is when I got my first shot of testosterone.  That day changed my life.  I was never afraid of needles but if I had been, my fear would have dissolved instantaneously at the amount of relief and joy that I felt. 
	22. Beginning my medical transition gave me hope and a positive outlook on the world that I had lost. 
	23. As I have continued treatment, I have found my voice again—in every way.  Before treatment, I hid. Now, I like to see myself in the mirror and in photos.  I am raising my hand in class again and participating in all aspects of school.  I feel stronger—physically, men-tally and emotionally.  I feel so happy with myself and that makes me feel like I can do and be more. 
	24. When politicians in Tennessee started to debate this bill that would take away my health care, that hope-fulness and confidence began to fade.  Hopelessness creeped in again. 
	25. If I lose my care, I am so scared my mental health will plummet.  I know how bad it was before and I don’t want to go back to that place.  And knowing how amaz-ing I feel now, it would probably be even worse to have it all ripped away.  If I lost my testosterone and I couldn’t get it back, I really don’t know how I would sur-vive.  It would feel impossible. 
	26. Since the bill passed, my family and I have had a lot of hard conversations.  We have to talk about regu-larly traveling out of state to get me care, or even mov-ing away from our home.  I feel terrible when I think about what that would mean, not just for me, but for my parents, too.  I feel like in a sense I am losing my child-hood because I have to spend so much time worrying and planning. 
	27. All of my friends and my family and my therapist are here in Tennessee.  It is the only home I have ever known and I don’t want to have to leave to get the care  I need. 
	I declare under the penalty of perjury that the fore-
	Dated:  Apr. [
	RYAN ROE 
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	UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF TENNESSEE NASHVILLE DIVISION 
	I, REBECCA ROE, pursuant to 28 U.S.C § 1746, de-clare as follows: 
	1. I have personal knowledge of the facts set forth in this Declaration and could and would testify compe-tently to those facts if called as a witness. 
	2. I currently reside in Tennessee where I live with my husband and my fifteen-year-old son, Ryan. 
	3. I have lived in Tennessee since I was fifteen years old.  My husband, Ryan’s father, has lived here his en-tire life.  Tennessee is the only home that my son, 
	Ryan, has ever known.  We have family, friends and com-munity here. 
	4. Ryan is transgender.  When he was born, he was designated a female sex at birth and we gave him a typ-ically feminine name (he did not change his name to Ryan until later).  Though it didn’t really strike me as unusual at the time, everything Ryan played with as a child was more typical of boys.  He loved dinosaurs and trains and was extraordinarily active. 
	5. As a child Ryan was very vocal and outgoing but that started to change as puberty started. 
	6. When Ryan began to go through puberty in fifth grade, he started to cover up his body with baggy clothes and asked to shop in the boys’ clothing depart-ment at stores.  He also asked to cut his hair short. 
	7. During this time Ryan also became more anxious and withdrawn.  He went from always talking to hardly speaking at all in public.  At one point he said to me that he might be transgender but he wasn’t sure.  He also said that he thought maybe his anxiety and discom-fort would dissipate.  But I watched it grow worse and worse. 
	8. When Ryan got his first period, he had a serious panic attack.  He couldn’t stop crying and told us that everything felt wrong in his body as it was changing.  At that point he told us that he knew he was a boy and couldn’t deny it anymore. 
	9. Neither my husband nor I knew what it meant to be transgender before Ryan came out to us.  My first reaction was to say, “there is no rush to label anything.”  I told Ryan that maybe his feelings would go away.  I was mostly just so scared for what it would mean for his 
	life, especially since everything I saw in the news about transgender people involved them getting hurt or killed.  I also thought maybe I had failed as a mother because I had been unable to understand the pain he was in. 
	10. I started to research everything I could about what it meant to be transgender.  I googled it, ordered books on Amazon, and joined Facebook support groups for parents of transgender children.  We also spoke to Ryan’s pediatrician about him being transgender, and Ryan began to see an onsite therapist at his pediatri-cian’s office. 
	11. I wanted to get Ryan support for his mental health before beginning medical treatment like hormone therapy.  I also wanted to learn more about any medi-cal treatment that could lead to permanent changes to Ryan’s body.  In the meantime, at home, Ryan contin-ued to dress in a more masculine manner and we used he/him pronouns for him and referred to him as Ryan. 
	12. In sixth grade, Ryan started to come out as transgender to more people in his life, particularly his close friends, but he still was not formally “out” as transgender at school.  During this time, I was worried about him because he was becoming more and more withdrawn and at school he was being bullied by kids who learned that he is transgender. 
	13. In sixth grade Ryan’s anxiety was so severe he would often vomit before school in the morning.  He was prescribed anti-anxiety medication and that stopped the vomiting and some of the extreme anxiety around school but all of his distress around his body only got worse. 
	14. In seventh grade, one of Ryan’s teachers asked the class if anyone went by a different name than the one 
	listed on the school roster.  Though she was referring to nick names, that created an opening for Ryan who then came out publicly in front of the whole class.  He told his teacher that he was transgender and went by the name Ryan.  After that we let the entire school know, including the entire administration.  I thought maybe being able to be publicly out at school would help to stop the bullying but it didn’t. 
	15. After seventh grade, Ryan’s therapist was leav-ing the practice so she gave us a list of potential refer-rals.  I had also begun to research LGBTQ-friendly therapists in Nashville.  A Nashville-based therapist was recommended by several families and so we started to see her for Ryan’s therapy. 
	16. That therapist formally diagnosed Ryan with gender dysphoria.  Ryan would have individual ses-sions with her and sometimes Ryan and I saw her to-gether to discuss possible treatment options. 
	17. During that time, I really noticed how much Ryan was suffering.  It had been two years since he had come out.  He had been in therapy, had legally changed his name, and had fully socially transitioned but his pain was not improving.  He started to engage in self-harm.  I made sure he continued to see his therapist to discuss the self-harm and anxiety but I was worried therapy wasn’t going to resolve his distress. 
	18. I had done research about endocrinologists in the area to bring Ryan in for a consultation about puberty blockers.  We made an appointment for August of 2021 with Dr. Cassandra Brady at Vanderbilt Children’s Hos-pital.  During our first meeting with Dr. Brady, she talked to us about different endocrine treatments for gender dysphoria.  She x-rayed Ryan’s hand to see if 
	the growth plates in his bones had fused and did blood work to check on his pubertal development.  After these tests, she informed us that, by that point, Ryan’s puberty was too far along for puberty blockers. 
	19. Ryan was continuing to have severe distress around his period and we talked about that with Dr. Brady. She discussed birth control as a means to stop his periods to minimize the distress he was feeling.  She prescribed the birth control treatment to Ryan at that first visit. 
	20. At that point Ryan was thirteen and Dr. Brady gave us information to take home and review with my husband and Ryan about testosterone treatment.  She wanted us, as a family, to read about all the potential effects of treatment, the risks and the benefits. 
	21. After that appointment, the three of us went through all the paperwork that Dr. Brady had sent home with us and discussed every possible effect, benefit and risk of treatment.  We also discussed testosterone with Ryan’s therapist for about six months.  During these conversations we talked to Ryan about the potential im-pact on his fertility.  He has always said he didn’t want children, but he also told us that, if that ever changed, he understands that there are many ways to form a fam-ily with children
	22. Ryan’s distress around his voice in particular was severely impeding his well-being in life.  He was still barely talking in public and wouldn’t participate in school because of distress about his voice. 
	23. It was hard to see my child in so much pain.  I was scared and didn’t want to move too fast with medical treatment.  But I also worried, that in my fear, I had 
	moved too slowly for what my child needed.  As I watched my son suffer and decline, I realized we couldn’t wait anymore. 
	24. In January of 2022, when Ryan was in eighth grade, we went back to Dr. Brady to see if testosterone therapy would be appropriate.  At that point Ryan was fourteen.  During our January 2022 visit, Dr. Brady talked to us again about the treatment. She discussed possible risks and side effects, including those related to fertility.  We went through each potential side effect and had to mark our initials after each one to indicate that we understood.  Ryan asked questions about the different effects on his 
	25. During that visit we did more bloodwork and then we went through how to do testosterone shots.  Dr. Brady prescribed Ryan testosterone at that visit and when we got home and filled the prescription he had his first shot of testosterone. 
	26. The process of beginning testosterone was the most deliberate and careful medical process that we had ever been through for Ryan. 
	27. It has been about fifteen months since Ryan started to receive testosterone to treat his gender dys-phoria.  He has transformed back into the vocal, out-going child that we saw before puberty.  It is amazing to see him willingly take family photos on vacation and watch him take selfies, whereas before treatment he re-fused to be photographed.  For years he suffered.  Nothing could address the dysphoria he felt the way this medication has. 
	28. This treatment has changed my son’s life. 
	29. When I learned about the legislation that would prohibit him from getting this treatment, I was terrified.  Cutting off Ryan’s care is not an option but trying to manage medical care outside of Tennessee or being forced to move would be terribly difficult for our family.  I did everything I could to let lawmakers know how im-portant this treatment was for my family, including writing e-mails, calling and signing petitions. 
	30. For years I had heard people in government say during COVID, “I don’t co-parent with the government, why is the government trying to co-parent with me?”  I didn’t understand why those same lawmakers were now trying to use their power in government to interfere with my parenting. 
	31. After the Governor signed the law, I heard from other parents of transgender adolescents that medical care would start to be cut-off on July 1st even though the law was technically going to allow it to continue until March of 2024 for people like Ryan who had started on treatment.  I started to panic that his care might be cut off quickly.  On March 7, 2023, I sent a message through the online portal to the providers at Vanderbilt to in-quire about how to maintain Ryan’s medical treatment.  I told them 
	32. I have been calling clinics in other states to try to get an appointment for Ryan in the event this law goes into effect.  My husband and I are terrified about what would happen to our son if his treatment were cut off.  We currently are on a waitlist to be seen in Minnesota but that waitlist is over one-year long.  We have an ap-pointment in Ohio for June but are concerned that a sim-ilar bill is pending there that would ban treatment.  It will be costly and difficult to travel out of state to con-tinu
	33. Moving would be incredibly difficult for our fam-ily.  It would mean giving up my husband’s job, our proximity to family, and all of our friends.  Ryan has his therapist here and a support group.  Tennessee is our home and leaving is painful to imagine.  But watch-ing Ryan suffer if his treatment is taken away is the worst thing I can think of. 
	I declare under the penalty of perjury that the fore-
	Dated:  Apr. [
	REBECCA ROE 
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	UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF TENNESSEE NASHVILLE DIVISION 
	1. I have been retained by counsel for Plaintiffs as an expert in connection with the above-captioned litiga-tion. 
	2. The purpose of this declaration is to provide my expert opinions on:  (1) the clinical practice and impact of the widely-accepted and evidence-based treatment protocols for transgender adolescents with gender dys-phoria including the provision of pubertal suppression treatment and hormone therapy; and (2) the severe risk of harm to adolescents with gender dysphoria of with-holding or withdrawing this medical treatment where such treatment is medically necessary. 
	3. I have actual knowledge of the matters stated in this declaration, and have collected and cite to relevant 
	literature concerning the issues that arise in this litiga-tion in the body of the declaration. 
	4. In preparing this declaration, I reviewed Tennes-see Senate Bill 1 (hereinafter “medical care ban”), as well as materials cited here within.  I also relied on my scientific education and training, my research experi-ence, my knowledge of the scientific literature in the pertinent fields, and my clinical experience treating ad-olescents with gender dysphoria, as set out in my curric-ulum vitae (Exhibit A). 
	5. The materials I have relied upon in preparing this declaration are the same types of materials that experts in my field regularly rely upon when forming opinions on these subjects. 
	6. I may wish to supplement these opinions or the bases for them as a result of new scientific research or publications or in response to statements and issues that may arise in my area of expertise. 
	BACKGROUND AND QUALIFICATIONS 
	7. I received my medical degree from the Medical College of Georgia in 1997.  I served as the Fellowship Program Director of Pediatric Endocrinology at Duke University School of Medicine for 18 years and I am cur-rently the Director of the Duke Center for Child and Ad-olescent Gender Care and Clinical Director of the Duke Gender Health and Wellness Program. 
	8. I have been licensed to practice medicine in the state of North Carolina since 2001. 
	9. I have extensive experience working with chil-dren with endocrine disorders, and I am an expert in the treatment of children with intersex traits, also known as 
	differences or disorders of sex development, and in the treatment of adolescents with gender dysphoria.  I have been treating patients with gender dysphoria since 2013. 
	10. I am a member of the American Academy of Pe-diatrics, the North Carolina Pediatric Society, the Pedi-atric Endocrine Society, and The Endocrine Society.  I am also a member of the World Professional Association for Transgender Health (“WPATH”), the leading asso-ciation of medical and mental health professionals in the treatment of transgender individuals. 
	11. I am the founder of the Duke Center for Child and Adolescent Gender Care (the “Duke Gender Care Clinic”), which opened in 2015.  I currently serve as the director of the clinic.  The Duke Gender Care Clinic sees patients between ages 5 and 22 with gender dys-phoria and patients from birth to age 22 with differences or disorders of sex development (“DSDs”).  I have been caring for these individuals in my routine practice for many years prior to opening the clinic. 
	12. I have treated approximately 745 transgender and intersex young people from North Carolina and across the Southeast at the Duke Gender Care Clinic. 
	13. As part of my practice, I stay familiar with the latest medical science and treatment protocols related to DSDs and gender dysphoria. 
	14. In the past six years, I was deposed and testified at trial as an expert in two cases:  Adams v. The School Board of St. Johns Cty., Florida, No. 3:17-cv-00739-TJC-JBT, (M.D. Fla. Oct 1, 2017) and Brandt et al. v. Rutledge, et al., No. 21-CV-450 (D. Ark. 2021).  I was 
	also deposed in B.P.J. v. W. Va. State Bd. of Ed., No. 2:21-cv-00316 (S.D. W. Va. 2021). 
	15. I am being compensated at an hourly rate of $250 per hour for preparation of expert declarations and re-ports, and $400 per hour for time spent preparing for or giving deposition or trial testimony.  My compensation does not depend on the outcome of this litigation, the opinions I express, or the testimony I provide. 
	GENDER IDENTITY AND GENDER DYSPHORIA 
	15. A person’s gender identity refers to a person’s core understanding of belonging to a particular gender. 
	16. Although the precise origin of gender identity is unknown, a person’s gender identity is a fundamental aspect of human development and there is a general medical consensus that there are significant biological roots to gender identity. 
	17. Everyone has a gender identity. 
	18. Most people have a gender identity that aligns with the sex they are designated at birth based on their external genitalia.1  People whose sex designated at birth aligns with their gender identity are cisgender. 
	1  The terms “sex designated at birth” or “sex assigned at birth” are more precise than the term “biological sex” because all of the physiological aspects of a person’s sex are not always aligned with each other.  For example, some people with intersex characteristics may have chromosomes typically associated with males but genita-lia typically associated with females.  See Hembree WC, et al.  En-docrine treatment of gender-dysphoria/gender incongruent per-sons:  An Endocrine Society clinical practice guide
	terms refer to physical aspects of maleness and femaleness.  As these may not be in line with each other (e.g., a person with XY chromosomes may have female-appearing genitalia), the terms bi-ological sex and biological male or female are imprecise and should be avoided.”). 
	2 Endocrine Guideline at 3874. 
	19. A transgender person is someone who has a gen-der identity that differs from the person’s sex desig-nated at birth. 
	20. A person’s gender identity (regardless of whether they are transgender or cisgender) cannot be changed voluntarily or by external forces, and is not un-dermined or altered by the existence of other sex-re-lated characteristics that do not align with it.2 
	21. In the American Psychiatric Association’s Diag-nostic & Statistical Manual of Mental Disorders (“DSM V”), “gender dysphoria” is the diagnostic term for the condition where clinically significant distress results from the lack of congruence between a person’s gender identity and the sex they were designated at birth.  In order to be diagnosed with gender dysphoria, the incon-gruence must have persisted for at least six months and be accompanied by clinically significant distress or im-pairment in social,
	22. Being transgender is not itself a mental disorder or a medical condition to be cured.  But gender dyspho-ria is a serious medical condition that, if left untreated, 
	can result in severe anxiety and depression, self-harm, and suicidality.3 
	3  Spack NP, Edwards-Leeper L, Feldmain HA, et al. Children and adolescents with gender identity disorder referred to a pediat-ric medical center.  Pediatrics. 2012; 129(3):418-425.  Olson KR, Durwood L, DeMeules M, McLaughlin KA. Mental health of trans-gender children who are supported in their identities.  Pediatrics.  2016; 137:1-8. 
	4  Coleman, E., et al. Standards of Care for the Health of Trans-gender and Gender Diverse People, Version 8, International Jour-nal of Transgender Health, 23:sup1, S1-S259, DOI:  10.1080/26895 269.2022.2100644.  Available at https://doi.org/10.1080/26895269. 2022.2100644 (hereafter, “WPATH SOC 8”). 
	23. Before receiving treatment, many individuals with gender dysphoria have high rates of anxiety, de-pression and suicidal ideation.  I have seen in my pa-tients that without appropriate treatment this distress impacts every aspect of life. 
	TREATMENT PROTOCOLS FOR GENDER DYSPHORIA 
	24. When appropriately treated, gender dysphoria can be effectively managed.  I currently treat hun-dreds of transgender patients.  All of my patients who have received medical treatment for gender dysphoria have benefitted from clinically appropriate treatment. 
	25. The Endocrine Society and WPATH have pub-lished widely accepted guidelines for treating gender dysphoria, which are based on scientific research and clinical experience and represent the best evidence-based practice guidelines available for treating this con-dition:  (i) The WPATH Standards of Care for the Health of Transgender and Gender Diverse People, Version 8 (SOC 8),4 and (ii) the Endocrine Society Clin-
	ical Practice Guideline for Endocrine Treatment of Gender- Dysphoric/Gender-Incongruent Persons (the “Endo-crine Society Guideline”).5  These guidelines have been endorsed by the American Academy of Pediatrics (“AAP”).6  WPATH is the leading association of medi-cal and mental health professionals with expertise in the treatment of transgender individuals.  The AAP is an association representing more than 67,000 pediatri-cians.  The Endocrine Society is an organization repre-senting more than 18,000 endocrin
	5  Hembree, W.C., Cohen-Kettenis, P.T., Gooren, L., et al. Endo-crine Treatment of Gender-Dysphoric/Gender-Incongruent Per-sons:  An Endocrine Society Clinical Practice Guideline.  The Jour-nal of Clinical Endocrinology & Metabolism.  2017; 102(11):3869- 3903 (hereafter, “Endocrine Society Guideline”). 
	6  See, e.g., Rafferty, J., Committee on Psychosocial Aspects of Child and Family Health, Committee on Adolescence and Section on Lesbian, Gay, Bisexual, & Transgender Health and Wellness.  Policy Statement:  Ensuring Comprehensive Care and Support for Transgender and Gender Diverse Children and Adolescents. Pediatrics.  2018; 142(4):2018-2162, at *6.  Available at: https:// pediatrics.aappublications.org/content/142/4/e20182162. 
	26. The precise treatment for gender dysphoria de-pends on each person’s individualized need, and the medical standards of care differ depending on whether the treatment is for a pre-pubertal child, an adolescent, or an adult. 
	27. Treatment for gender dysphoria is aimed at elim-inating the clinically significant distress a patient expe-riences by helping the patient live in alignment with their gender identity.  This treatment is sometimes re-
	ferred to as “gender transition,” “transition-related care,” or “gender-affirming care.” 
	28. All major medical professional groups in the United States, including the AAP, the American Medical Association, and the American Academy of Child and Adolescent Psychiatry, agree that this care is safe, ef-fective, and medically necessary treatment when clini-cally indicated for the health and wellbeing of children and adolescents suffering from gender dysphoria.7 
	7  Rafferty, J., Committee on Psychosocial Aspects of Child and Family Health, Committee on Adolescence and Section on Lesbian, Gay, Bisexual, & Transgender Health and Wellness. Policy State-ment: Ensuring Comprehensive Care and Support for Trans-gender and Gender Diverse Children and Adolescents.  Pediat-rics. 2018; 142(4):2018-2162.  Available at: https://pediatrics.aap-publications.org/content/142/4/e20182162; Beers, L.S. American Academy of Pediatrics Speaks Out Against Bills Harming Trans-gender Youth.
	29. The Endocrine Society Guideline was developed through a rigorous scientific process that “followed the approach recommended by the Grading of Recommen-dations, Assessment, Development, and Evaluation group, an international group with expertise in the de-velopment and implementation of evidence-based guide-
	lines.”8  The Endocrine Society Guideline instructs cli-nicians that patients with gender dysphoria often bene-fit from treatment with “a safe and effective hormone regimen that will (1) suppress endogenous sex hormone secretion determined by the person’s genetic/gonadal sex and (2) maintain sex hormone levels within the nor-mal range for the person’s affirmed gender.”9 
	8  Endocrine Society Guideline at 3872. 
	9  Endocrine Society Guideline at 3869. 
	10 Endocrine Society Guideline at 3877-79; WPATH SOC 8 at S39-40, 75-78. 
	30. The Endocrine Society Guideline for treatment of gender dysphoria is comparable to other clinical prac-tice guidelines that I follow as a pediatric endocrinolo-gist to treat other medical conditions such as those prac-tice guidelines for Congenital Adrenal Hyperplasia (CAH) and Polycystic Ovary Syndrome (PCOS).  These guidelines represent best practices for clinical management of various endocrine conditions based on the best available evidence, which is of similar quality to the evidence supporting the
	31. Before puberty, treatment for gender dysphoria does not include any drug or surgical intervention; pre-pubertal treatment may include “social transition,”  which means allowing a transgender child to live and be socially recognized in accordance with their gender identity.10  This can include allowing children to wear clothing, to cut or grow their hair, to use names and pro-nouns, and to access restrooms and other sex-separated facilities and activities in line with their gender identity instead of the
	32. For many transgender adolescents with gender dysphoria, going through endogenous puberty can cause extreme distress. Pubertal suppression, known as GnRH agonists or GnRHa, allows adolescents with gender dys-phoria to pause their endogenous puberty, thereby avoid-ing the heightened gender dysphoria and permanent physical changes that puberty would cause.  This treat is reversible.  It pauses puberty only for the duration of the treatment and gives a young person time to fur-ther understand their gender i
	33. Pubertal suppression can be initiated up to mid-puberty and works by pausing endogenous puberty at the stage it has reached when the treatment begins.  This has the impact of limiting the influence of a per-son’s endogenous hormones on the body.  For example, after the initiation of pubertal suppression, a girl who is transgender will stop experiencing the impacts of tes-tosterone on her body for the duration of the treatment. 
	34. Under the Endocrine Society Guideline, trans-gender adolescents with gender dysphoria may be eligi-ble for pubertal suppression if: 
	a. A qualified mental health professional has con-firmed that: 
	i. the adolescent has demonstrated a long-last-ing and intense pattern of gender noncon-formity or gender dysphoria (whether sup-pressed or expressed), 
	ii. gender dysphoria worsened with the onset of puberty, 
	iii. any coexisting psychological, medical, or so-cial problems that could interfere with treat-ment (e.g., that may compromise treatment adherence) have been addressed, such that the adolescent’s situation and functioning are stable enough to start treatment, iv. the ado-lescent has sufficient mental capacity to give informed consent to this (reversible) treat-ment, and 
	b. The adolescent: 
	 i. has been informed of the effects and side ef-fects of treatment (including potential loss of fertility if the individual subsequently contin-ues with sex hormone treatment) and options to preserve fertility, 
	ii. has given informed consent and (particularly when the adolescent has not reached the age of legal medical consent, depending on appli-cable legislation) the parents or other care-takers or guardians have consented to the treatment and are involved in supporting the adolescent throughout the treatment pro-cess, 
	 c. And a pediatric endocrinologist or other clinician experienced in pubertal assessment: 
	  i. agrees with the indication for GnRH agonist treatment, 
	  ii. has confirmed that puberty has started in the adolescent, and 
	  iii. has confirmed that there are no medical con-traindications to GnRH agonist treatment.11 
	11 Endocrine Society Guideline at 3878. 
	35. For some adolescents with gender dysphoria, in-itiating puberty consistent with gender identity through gender-affirming hormone therapy may also be medi-cally necessary.  When prescribed gender-affirming hormone therapy—testosterone for transgender boys, and testosterone suppression and estrogen for trans-gender girls—the adolescent will go through hormonal puberty consistent with their gender identity on a com-parable timeline to their non-transgender peers. 
	36. Under the Endocrine Society Guideline, trans-gender adolescents may be eligible for gender-affirming hormone therapy if: 
	a. A qualified mental health professional has con-firmed: 
	  i. the persistence of gender dysphoria, 
	 ii. any coexisting psychological, medical, or so-cial problems that could interfere with treat-ment (e.g., that may compromise treatment adherence) have been addressed, such that the adolescent’s situation and functioning are stable enough to start sex hormone treat-ment, 
	 iii. the adolescent has sufficient mental capacity to estimate the consequences of this (partly) irreversible treatment, weigh the benefits and risks, and give informed consent to this (partly) irreversible treatment, and 
	b. The adolescent: 
	  i. has been informed of the (irreversible) ef-fects and side effects of treatment (including potential loss of fertility and options to pre-serve fertility), 
	  ii. has given informed consent and (particularly when the adolescent has not reached the age of legal medical consent, depending on appli-cable legislation) the parents or other care-takers or guardians have consented to the treatment and are involved in supporting the adolescent throughout the treatment pro-cess, 
	c. And a pediatric endocrinologist or other clinician experienced in pubertal induction: 
	 i. agrees with the indication for sex hormone treatment, 
	 ii. has confirmed that there are no medical con-traindications to sex hormone treatment.12 
	12 Endocrine Society Guideline at 3878. 
	13 Endocrine Society Guideline at 3876. 
	37. Before any medical treatment is initiated, the En-docrine Society Guideline and the WPATH SOC 8 pro-vide that mental health evaluations should be conducted.  The Endocrine Society Guideline specifies that mental health clinicians trained “in child and adolescent gender development (as well as child and adolescent psycho-pathology) should make the diagnosis, because assessing [Gender Dysphoria]/gender incongruence in children and adolescents is often extremely complex.”13  It fur-ther explains:  “[i]n ca
	pathology, circumstances, or both seriously interfere with the diagnostic work or make satisfactory treatment unlikely, clinicians should assist the adolescent in man-aging these other issues.”14  The Endocrine Society Guideline takes very seriously the importance of ongo-ing mental health evaluation for purposes of accurate di-agnosis as well as effective treatment.  Ideally, this evaluation is done with a team of individuals operating in their fields of expertise, including hormonal manage-ment and mental
	14 Endocrine Society Guideline at 3877. 
	15 WPATH SOC 8 at S32. 
	16 WPATH SOC 8 at S62. 
	38. The WPATH SOC 8 make clear that mental health professionals assessing for a gender dysphoria diagnosis should, among other things, conduct a careful assessment of “any mental health conditions that could negatively impact the outcome of gender-affirming med-ical treatments,[] with risks and benefits discussed, be-fore a decision is made regarding treatment”15  The WPATH SOC 8 specifically recognize that “[transgen-der and gender diverse] adolescents are at increased risk of mental health challenges, oft
	39. Under existing clinical guidelines and in my own clinical experience puberty-delaying medication and gender-affirming hormones are only provided after 
	careful evaluation and where a patient is experiencing clinically significant distress related to consistent and persistent gender identification different from their as-signed sex.  Each stage of the treatment is carefully evaluated and can be changed at any time by carefully tapering a patient off of the treatment.  In the case of puberty blocking medication, once stopped, a patient’s endogenous puberty resumes.  With hormone therapy, once stopped, a patient’s naturally occurring hormones will continue to
	40. There is not an assumption that certain treat-ments are appropriate for every patient.  “Recognizing the diverse and heterogeneous community of individuals who identify as transgender and gender diverse (TGD),” the WPATH SOC 8 explicitly states that “gender- affirming surgical treatments may be categorized along a spectrum of procedures for individuals assigned male at birth (AMAB) and assigned female at birth (AFAB).”17  The standards of care do not recommend rushing into medical treatment.  The Endocr
	17 WPATH SOC 8 at S128. 
	18 Endocrine Society Guideline at 3878. 
	 
	 
	PRACTICE AT DUKE GENDER CARE CLINIC 
	41. I am currently a provider to hundreds of adoles-cents with gender dysphoria at the Duke Gender Care Clinic. 
	42. When it is medically indicated for a transgender adolescent with gender dysphoria, I prescribe pubertal suppression starting at the Tanner 2 or Tanner 3 stages of puberty—never before.  For people assigned male at birth, these stages of puberty are typically sometime between ages 9 and 14, and for people assigned female at birth, sometime between ages 8 and 12. 
	43. Where I first meet a patient that is further into puberty, in coordination with the Duke Gender Care Clinic’s mental health providers, I assess the patient’s individual medical needs.  For all my patients under the age of 18, I require a referral letter from a mental health provider confirming the patient’s gender dyspho-ria diagnosis.  Depending on the patient’s needs and the changes that have already been caused by their en-dogenous puberty,  I either initiate pubertal suppres-sion, and wait to initia
	44. The goal is to minimize the patient’s gender dys-phoria and initiate puberty consistent with gender iden-tity within the typical age range, while also working with the patient and the patient’s family to weigh the relative risks and benefits of each course of treatment.  Proto-cols used to treat transgender youth with pubertal sup-pression do not put them outside of the typical age range for puberty.  There is wide variability among adoles-
	cents of pubertal development and transgender adoles-cents with gender dysphoria who are treated with pu-berty delaying treatment still undergo hormonal pu-berty (either endogenously if treatment is stopped or with gender-affirming hormone therapy) alongside their peers. 
	45. In my extensive clinical experience, I have ob-served the substantial benefits of pubertal suppression and gender-affirming hormones as treatment for adoles-cents with gender dysphoria.  For some individuals, this treatment can eliminate or reduce the need for sur-gical treatment in adulthood. 
	PUBERTAL SUPPRESSION TREATMENTAND GENDER-AFFIRMING HORMONES ARE SAFE AND EFFECTIVE TREATMENTS FOR TRANSGENDER YOUTH 
	46. My clinical experience over 10 years is consistent with what has been documented through research, which is that, where medically indicated, the use of pu-bertal suppression and gender-affirming hormone ther-apy to treat adolescents with gender dysphoria is safe and effective. 
	47. Pubertal suppression began to be used in the United States to treat gender dysphoria around 2004, which is not considered recent in medicine.  Beyond that, we have over 40 years of data on the impact of pu-bertal suppression treatment on children who undergo precocious puberty that we can apply to the transgender population.  And for youth with gender dysphoria (as compared to those treated for precocious puberty), pu-berty is delayed for a much shorter period of time.  Pu-bertal suppression medication 
	fertility and in patients with hormone sensitive cancers, like breast and prostate cancer, as well as for people with endometriosis. 
	48. From the more than 40 years of data that we have, there is no scientific evidence of short- or long-term negative effects on patients who receive pubertal suppression treatment that would warrant avoiding this effective treatment, let alone banning it. 
	49. In a 2020 study published in Pediatrics, the offi-cial journal of the American Academy of Pediatrics, re-searchers concluded that “[t]reatment with pubertal suppression among those who wanted it was associated with lower odds of lifetime suicidal ideation when com-pared with those who wanted pubertal suppression but did not receive it.  Suicidality is of particular concern for this population because the estimated lifetime prev-alence of suicide attempts among transgender people is as high as 40%.”19 
	19 Turban, J.L., King, D., Carswell, J.M., et al. Pubertal Suppres-sion for Transgender Youth and Risk of Suicidal Ideation.  Pedi-atrics.  2020;145(2):e20191725, at *5; see also Wiepjes, C.M., Nota, N.M., de Blok, C.J., et al. The Amsterdam Cohort of Gender Dysphoria Study (1972-2015):  Trends in Prevalence, Treatment, and Regrets.  The Journal of Sexual Medicine.  2018; 15(4):582-590; De Vries, A.L., McGuire, J.K., Steensma, T.D., et al. Young Adult Psychological Outcome After Puberty Suppression and Gen-
	50. As noted above, under the Endocrine Society Guideline, once an adolescent establishes further ma-turity and competence to make decisions about addi-tional treatment, it may then be medically necessary and appropriate to provide gender-affirming hormone ther-apy to initiate puberty consistent with gender identity.  
	For girls who are transgender, this means administer-ing both testosterone suppressing treatment as well as estrogen to initiate hormonal puberty consistent with the patient’s female gender identity.  For boys who are transgender this means administering testosterone. 
	51. As a pediatric endocrinologist I provide the same types of treatments to people with intersex traits and cisgender people to affirm their gender identity that is prohibited by the medical care ban if provided to trans-gender people with gender dysphoria for the same rea-sons. 
	TREATMENTS FOR GENDER-AFFIRMING CARE ARE SIMILAR TO TREATMENTS FOR OTHER CONDITIONS 
	52. There is nothing unique about undergoing hor-mone treatment to sustain one’s health; it is a common practice in many non-transgender patients for reasons unrelated to treatment of gender dysphoria.  Many people with gender dysphoria have been on hormone therapy for decades and there is no evidence of any  negative health outcomes that would outweigh the sub-stantial benefit of the treatment.  Likewise, many non-transgender individuals have to undergo hormone treat-ment for the majority of their lives, a
	20 Asscheman et al., A long-term follow-up study of mortality in transsexuals receiving treatment with cross-sex hormones.  Eur. J. Endocrinol. 2011 Apr;164(4):635-42.  doi:  10.1530/EJE-10-1038. 
	53. In addition to my patients with intersex traits, I regularly treat cisgender patients with the same hor-
	mone therapy that is provided to transgender patients.  For example, cisgender boys with delayed puberty are often prescribed testosterone for delayed puberty.  Without testosterone, for most of these patients, pu-berty would eventually initiate naturally but testos-terone is often prescribed to avoid some of the social stigma that comes from undergoing puberty later than one’s peers. 
	54. Likewise, cisgender girls with hypogonadotropic hypogonadism (delayed puberty due to lack of estrogen caused by a problem with the pituitary gland or hypo-thalamus) may be treated with estrogen to initiate pu-berty.  I also treat cisgender girls with Polycystic Ovarian Syndrome (PCOS) with hormonal birth control or testosterone suppression to reduce some symptoms of the condition including excess facial hair. 
	55. Similarly, a cisgender boy and a transgender boy could both seek surgery to remove breast tissue to help align their body or appearance with their gender. 
	56. As an endocrinologist, I regularly prescribe hor-mone treatment to my patients—cisgender and transgender —for various medical needs.  The care is always indi-vidually calibrated to the individual, their baseline hor-mone levels, and their particular medical needs. 
	57. The legislative findings in the medical care ban also claim that “medical procedures that alter a minor’s hormonal balance, remove a minor’s sex organs, or oth-erwise change a minor’s physical appearance  . . .  can lead to the minor becoming irreversibly sterile, hav-ing increased risk of disease and illness, or suffering from adverse and sometimes fatal psychological conse-quences.”  I am not aware of what these findings might be referring to, but the risks related to hormone therapy 
	and puberty suppression generally do not vary based on the condition they are being prescribed to treat, and the same hormones are used for a variety of indications in addition to gender dysphoria.  Additionally, these risks are much less likely when the treatment is prescribed and supervised by a clinician.  When is obtained on the black market and not supervised by appropriate clinical providers, as with all medication, these risks increase dramatically. 
	58. Potential risks that may be present like potential impacts on fertility are extensively discussed with pa-tients and families and all decisions are made on an in-dividual basis weighing the risks and benefits. 
	59. One argument against gender-affirming medical treatment for transgender youth that is often raised is that the treatment is automatically sterilizing, but this is not accurate.  Many transgender people (and cisgen-der people) undergo fertility preservation before any treatment that would compromise fertility.  Many more transgender people may be treated with gender-affirming surgery that has no impact on fertility such as chest reconstruction.  Pubertal suppression on its own has no impact on fertility.
	21 Light AD, Obedin-Maliver J, Sevelius JM, Kerns JL. Trans-gender men who experienced pregnancy after female-to-male gen-der transitioning.  Obstet Gynecol. 2014;124(6):1120-1127; Max-well S, Noyes N, Keefe D, Berkeley AS, Goldman KN.  Pregnancy Outcomes After Fertility Preservation in Transgender Men.  Ob-stet Gynecol. 2017;129(6):1031-1034; Neblett MF 2nd, Hipp HS. Fertility Considerations in Transgender Persons.  Endocrinol Metab Clin North Am. 2019;48(2):391-402; Stark BA, Mok-Lin E. 
	Fertility preservation in transgender men without discontinuation of testosterone.  F S Rep. 2022 Feb 9;3(2):153-156. doi:  10.1016/ j.xfre.2022.02.002. PMID: 35789719; PMCID: PMC9250124. 
	counsel our patients taking testosterone that it is not an adequate form of birth control and patients can still be-come pregnant while on testosterone.  New techniques are also being developed to help transgender men pre-serve oocytes even while on testosterone. 
	60. Many medical treatments that are necessary to preserve a person’s health and well-being can impact an individual’s fertility, but patients regularly proceed with the treatment after giving informed consent.  With other endocrine conditions, the impact of treatment on fertility may be unknown but patients are individually counseled and empowered to make decisions based on what is best for their overall health.  For example, with treatment for Klinefelter’s Syndrome, which is an inter-sex condition where 
	61. In contrast to care for transgender youth, which can always leave room for fertility preservation, many surgical treatments performed on intersex infants—which the medical care ban permits—would permanently impact fertility. 
	62. The medical care ban’s suggestion that gender-affirming care is associated with adverse and sometimes fatal psychological consequences is incorrect.  It is 
	withholding this care that can be associated with fatal consequences, not providing it. 
	63. All medical treatment comes with risk, and there can be side effects with any medication.  In the case of medical treatment for gender dysphoria, decades of re-search and clinical experience have shown that the risk of adverse side effects from either pubertal suppression treatment or hormone therapy is low and it is greatly outweighed by the benefits of the care. 
	64. In my field of medicine, there are many examples of treatment that we provide even where the side effects can be very significant.  As just one example, there are certain injectable medications used to treat Type 2 Dia-betes that can cause severe gall bladder inflammation.  I have had multiple patients who have needed their gall bladders removed as a result of this treatment, but this care is still provided because the benefits outweigh even these severe potential risks.  In addition, many individ-uals 
	65. In sum, the medical treatments described above are safe, effective and essential for the well-being of many transgender young people.  My patients who re-
	ceive medically appropriate treatment for gender dys-phoria experience significant improvement in their health.  Medical treatment recommended for and pro-vided to transgender adolescents with gender dysphoria can substantially reduce lifelong gender dysphoria and can eliminate the medical need for surgery later in life.  Providing gender-affirming medical care can be lifesav-ing treatment and can improve the short- and long-term health outcomes for transgender youth. 
	HARMS OF WITHOLDING OR TERMINATING TREATMENT FOR TRANSGENDER YOUTH WITH GENDER DYSPHORIA 
	66. Withholding pubertal suppression and hormone therapy from transgender young people when it is med-ically indicated is extremely harmful.  As noted above, administration of pubertal suppression has shown to be associated reduced distress in patients with gender dys-phoria.  If I was prohibited from treating my patients with this treatment where it is medically indicated, it would result in predictable and significant harms, in-cluding, at least, the partially irreversible changes from endogenous puberty 
	67. The goal of treatment for gender dysphoria is to reduce the distress associated with the disconnect be-tween a person’s assigned sex at birth and their gender identity.  Denying pubertal suppression treatment and gender-affirming hormones to a transgender adolescent who needs the treatment will not cause the adolescent to stop being transgender.  It will only cause the minor to experience distress from lack of treatment. 
	68. From a medical perspective, it is at least as dan-gerous to withdraw treatment once it has been initiated as it is to withhold the initiation of treatment.  If a cli-
	nician is forced to stop pubertal suppression as a result of a legal prohibition on the medical treatment, it will cause patients to resume their endogenous puberty.  This could result in extreme distress for patients who have been relying on pubertal suppression to prevent bodily changes that come with their endogenous pu-berty.  For a girl who is transgender, this could mean that she would immediately start experiencing genital growth, body hair growth, deepening of her voice and development of a more pro
	69. Additionally, the effects of undergoing one’s en-dogenous puberty may not be reversible even with sub-sequent hormone therapy and surgery, thus exacerbat-ing lifelong gender dysphoria in patients who would have this treatment withheld or cut off.  Bodily changes from puberty as to stature, hair growth, genital growth, voice and breast development can be impossible or more difficult to counteract. 
	70. If I had to pull my patients off treatment without medical indication, even for a short time, I would be con-cerned that some could become so traumatized they would resort to self-harm and potentially even attempt suicide.  To take them off mid-treatment where the treatment is working could be life-threatening. 
	Executed on:  Apr. 17, 2023  
	        /s/ DEANNA ADKINS, MD 
	        DEANNA ADKINS, MD 
	 
	APPENDIX K 
	 
	UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF TENNESSEE NASHVILLE DIVISION 
	I, Aron Janssen, M.D., hereby declare and state as follows:  
	1. I am over 18 years of age, of sound mind, and in all respects competent to testify.  
	2. I have been retained by counsel for Plaintiffs as an expert in connection with the above-captioned litiga-tion.  The opinions expressed herein are my own and do not express the views or opinions of my employer.  
	3. I have actual knowledge of the matters stated herein.  If called to testify in this matter, I would tes-tify truthfully and based on my expert opinion.  
	4. In preparing this declaration, I reviewed Tennes-see Senate Bill 1 (the “Statute,” the “Ban,” or the 
	“Health Care Ban”).  My opinions contained in this declaration are based on:  my clinical experience as a psychiatrist treating patients with gender dysphoria, in-cluding transgender children, adolescents, and young adults; my knowledge of the peer-reviewed research, in-cluding my own, regarding the treatment of gender dys-phoria, which reflects advancements in the field of transgender health; my knowledge of the clinical prac-tice guidelines for the treatment of gender dysphoria, including my work as a con
	5. The materials I have relied upon in preparing this declaration are the same types of materials that experts in my field of study regularly rely upon when forming opinions on the subject.  I may wish to supplement these opinions or the bases for them as a result of new scientific research or publications or in response to statements and issues that may arise in my area of ex-pertise. 
	SUMMARY OF OPINIONS 
	6. Gender-affirming healthcare for transgender youth—including puberty-delaying medication and  gender-affirming hormones for adolescents—is widely accepted as medically necessary treatment for gender dysphoria.  The following medical groups, among oth-ers, recognize that gender-affirming health care is safe and effective for adolescents:  American Academy of Child and Adolescent Psychiatry, the American Acad-emy of Pediatrics, the American Psychological Associa-
	tion, the American Psychiatric Association, and the American Medical Association, among many other main-stream medical organizations. 
	7. Under the World Professional Association for Transgender Health (“WPATH”) Standards of Care and treatment guidelines from the Endocrine Society,  gender-affirming treatment is provided only after a careful and thorough assessment of a patient’s mental health, including co-occurring conditions, history of trauma, and substance use, among many other factors. 
	8. The legislative findings of the Health Care Ban reflect a distorted and erroneous interpretation of the relevant scientific literature and mental health treat-ments for gender-affirming care.  Studies have repeat-edly documented that puberty-delaying medication and gender-affirming hormone therapy are associated with mental health benefits in both the short and long term.  Further, I have seen first-hand countless times the ben-efits that adolescents can have when they have access to this safe and necess
	9. By contrast, there is no evidence that adolescents with persistent gender dysphoria can be treated with mental health therapy to stop being transgender, and such practices have been shown to be harmful and un-ethical.  Banning transgender youth from receiving gender-affirming care will profoundly harm the mental health and wellbeing of individuals who need it. 
	BACKGROUND AND QUALIFICATIONS 
	10. I am the Vice Chair of the Pritzker Department of Psychiatry and Behavioral Health at the Ann and Robert H. Lurie Children’s Hospital of Chicago (“Chil-dren’s Hospital”), where I also serve as Clinical Associ-
	ate Professor of Child and Adolescent Psychiatry and Medical Director for Outpatient Psychiatric Services.  I maintain a clinical practice in Illinois where I treat pa-tients from Illinois and the surrounding states. 
	11. I received my medical degree from the Univer-sity of Colorado School of Medicine and completed my residency in psychiatry and fellowship in child and ado-lescent psychiatry at New York University Langone Medical Center. 
	12. In 2011, I founded the Gender and Sexuality Ser-vice at New York University, for which I served as Clin-ical Director.  I also previously served as Co-Director of the New York University Pediatric Consultation Li-aison Service for the New York University Department of Child and Adolescent Psychiatry. 
	13. I am board certified in Child and Adolescent Psy-chiatry and Adult Psychiatry. 
	14. I have been treating children and adolescents with gender dysphoria for over 12 years.  I have seen and treated over 500 children and adolescents with gen-der dysphoria during my medical career.  Currently, approximately 90 percent of the patients in my clinical practice are transgender children and adolescents. 
	15. As part of my practice, I stay current on medical research and literature relating to the care of trans-gender persons and patients with gender dysphoria.  I am an Associate Editor of the peer-reviewed publication Transgender Health and a reviewer for LGBT Health and Journal of the American Academy of Child and Ad-olescent Psychiatry, both of which are peer-reviewed journals. 
	16. I am the author or co-author of 16 articles on care for transgender patients and am the co-editor of Affirm-ative Mental Health Care for Transgender and Gender Diverse Youth:  A Clinical Casebook (Springer Pub-lishing, 2018), which is the first published clinical case-book on the mental health treatment for children and adolescents with gender dysphoria.  I have also au-thored or co-authored numerous book chapters on treat-ment for transgender adults and youth. 
	17. I have been a member of WPATH since 2011.  I was actively involved in the revision of WPATH’s Stand-ards of Care for the Health of Transgender and Gender Diverse People (“Standards of Care”), serving as a member of revision committees for both the child and adult mental health chapters of version 8 of WPATH’s Standards of Care (SOC 8), published in 2022. 
	18. In addition to the above, I am involved in training other medical and mental health providers in the treat-ment of children and adolescents with gender dysphoria.  I have conducted trainings for over 1,000 medical and mental health providers and have given dozens of public addresses, seminars, and lectures on the treatment of gender dysphoria in children and adolescents. 
	19. I am also involved in a number of international, national, and regional committees that contribute to the scholarship and provision of care to transgender people.  I am the Chair of the American Academy of Child and Adolescent Psychiatry’s Sexual Orientation and Gender Identity Committee.  I serve as a member of the Transgender Health Committee for the Association of Gay and Lesbian Psychiatrists.  I am the Founder and Director of the Gender Variant Youth and Family Net-work. 
	20. Further information about my professional back-ground and experience is outlined in my curriculum vi-tae, a true and accurate copy of which is attached as Ex-hibit A to this report. 
	21. Within the last four years, I testified as an expert at trial or by deposition in:  B.P.J. v. W. Va. Bd. of Educ., Case No. 2:21-cv-00316 (S.D. W.Va.) and L.E. v. Lee, No. 3:21-cv-00835 (M.D. Tenn.). 
	22. I am being compensated for my work on this mat-ter at a rate of $400 per hour for preparation of this re-port and for time spent preparing for and giving local deposition or trial testimony.  In addition, I would be compensated $2,500 per day for deposition or trial testi-mony requiring travel and $300 per hour for time spent travelling, plus reasonable expenses.  My compensa-tion does not depend on the outcome of this litigation, the opinions I express, or the testimony I may provide. 
	EXPERT OPINIONS 
	A. Gender Identity 
	23. At birth, infants are assigned a sex, either male or female, based on the appearance of their external genitalia.  For most people, their sex assigned at birth, or assigned sex, matches that person’s gender identity.  For transgender people, their assigned sex does not align with their gender identity. 
	24. Gender identity is a person’s core sense of be-longing to a particular gender, such as male or female.  Every person has a gender identity.  Living in a man-ner consistent with one’s gender identity is critical to the health and wellbeing of any person, including trans-gender people.  
	25. The legislative findings of the Health Care Ban do not use the term “gender identity” and instead use the terms “purported identity” or “asserted identity.” But an individual’s gender identity is not merely a per-sonal decision, preference, or belief.  A transgender boy cannot simply turn off his gender identity like a switch, any more than a non-transgender boy or anyone else could.1 
	1  Some older studies have shown that prepubertal children with gender non-conforming expression realize with the onset of pu-berty that their gender identity is consistent with their sex as-signed at birth.  Those studies are subject to criticism for not ac-curately measuring “desistance” of a transgender identity among children.  But even if those studies of prepubertal children were accepted uncritically, there are no studies that claim to document similar “desistance” once a minor reaches adolescence.  
	2  Turban, et al., Association between recalled exposure to gender identity conversion efforts and psychological distress and suicide attempts among transgender adults, 77 JAMA PSYCHIATRY 68 (2020); Green, A. E., Price-Feeney, M., Dorison, S. H., & Pick, C.J. (2020).  Self-reported conversion efforts and suicidality among 
	26. The lack of evidence demonstrating that gender identity can be altered, either for transgender or for non-transgender individuals, underscores the innate na-ture and immutability of gender identity.  Past at-tempts to “cure” transgender individuals by using talk therapy, and even aversive therapy, to change their gen-der identity to match their birth-assigned sex were inef-fective and associated with extreme psychological harm.2  Every leading medical and mental health or-
	US LGBTQ youths and young adults, 2018.  AMERICAN JOUR-NAL OF PUBLIC HEALTH, 110(8), 1221-1227; Craig, S. L., Aus-tin, A., Rashidi, M., & Adams, M. (2017). 
	3  See, e.g., American Medical Association Health care needs of lesbian, gay, bisexual and transgender populations.  H-160.991. 2017. https://policysearch.ama-assn.org/policyfinder/detail/gender%20 identity?uri=%2FAMADoc%2FHOD.xml-0-805.xml; Byne W, Bradley SJ, Coleman E, et al.; American Psychiatric Association Task Force on Treatment of Gender Identity Disorder . Report of the American Psychiatric Association Task Force on treatment of gender identity disorder.  ARCH SEX BEHAV.  2012;41(4):759-796; The Am
	ganization has issued clear statements that those prac-tices are harmful, ineffective, and unethical.3 
	B. Gender Dysphoria and Its Diagnostic Criteria 
	27. Gender dysphoria is the clinical diagnosis for the significant distress that results from the incongruity be-tween one’s gender identity and sex assigned at birth.  It is a serious medical condition, and it is codified in the American Psychiatric Association’s Diagnostic and Sta-tistical Manual of Mental Disorders, Fifth Edition, Text Revision (DSM-5-TR) (DSM-5 released in 2013 and DSM-5-TR released in 2022). 
	28. The DSM-5 defines gender dysphoria as a “marked difference between the individual’s expressed/ experienced gender and the gender others would assign him or her, and it must continue for at least six months.  In children, the desire to be of the other gender must be 
	present and verbalized.  This condition causes clini-cally significant distress or impairment in social, occu-pational, or other important areas of functioning.” 
	29. “Gender Dysphoria in Children” is a diagnosis applied only to pre-pubertal children in the DSM-5.  The criteria are:   
	 A. A marked incongruence between one’s experi-enced/expressed gender and assigned gender, of at least 6 months duration, as manifested by at least six of the following (one of which must be Criterion A1):   
	 1. A strong desire to be of the other gender or insistence that one is the other gender (or some alternative gender different from one’s assigned gender)   
	 2. In boys (assigned gender), a strong prefer-ence for cross-dressing or simulating female attire; or in girls (assigned gender), a strong preference for wearing only typical mascu-line clothing and a strong resistance to the wearing of typical feminine clothing. 
	 3. A strong preference for cross-gender roles in make-believe play or fantasy play.   
	 4. A strong preference for the toys, games, or activities stereotypically used or engaged in by the other gender.  
	 5. A strong preference for playmates of the other gender.   
	 6. In boys (assigned gender), a strong rejection of typically masculine toys, games, and activ-ities and a strong avoidance of rough-and-
	tumble play; or in girls (assigned gender), a strong rejection of typically feminine toys, games, and activities.  
	 7. A strong dislike of one’s sexual anatomy.   
	 8. A strong desire for the primary and/or sec-ondary sex characteristics that match one’s experienced gender.  
	B. The condition is associated with clinically signif-icant distress or impairment in social circles, school, or other important areas of functioning. 
	30. The DSM-5 has a separate diagnosis of “Gender Dysphoria in Adolescents and Adults.”  The criteria are: 
	A. A marked incongruence between experienced/ expressed gender and assigned gender, of at least 6 months’ duration, as manifested by at least two of the following: 
	 1. A marked incongruence between one’s expe-rienced/expressed gender and primary or secondary sex characteristics (or in young adolescents, the anticipated secondary sex characteristics). 
	 2. A strong desire to be rid of one’s primary and/or secondary sex characteristics because of a marked incongruence with one’s experi-enced/expressed gender (or in young adoles-cents, a desire to prevent the development of the anticipated secondary sex characteris-tics). 
	 3. A strong desire for the primary and/or sec-ondary sex characteristics of the other gen-der. 
	 4. A strong desire to be of the other gender (or some alternative gender different from one’s assigned gender). 
	 5. A strong desire to be treated as the other gender (or some alternative gender different from one’s assigned gender). 
	 6. A strong conviction that one has the typical feelings and reactions of the other gender (or some alternative gender different from one’s assigned gender). 
	B. The condition is associated with clinically signif-icant distress or impairment in social, occupa-tional, or other important areas of functioning. 
	31. Simply being transgender or gender noncon-forming is not a medical condition to be treated.  As the DSM-5 recognizes, diagnosis and treatment are “fo-cus[ed] on dysphoria as the clinical problem, not identity per se.”  (DSM-5, at 451).  The DSM-5 unequivocally repudiated the outdated view that being transgender is a pathology by changing the name of the condition from “Gender Identity Disorder” to “Gender Dysphoria” and by revising the diagnostic criteria to recognize the clin-ical distress as the focus
	 C. Standard of Care for the Treatment of Gender Dys-phoria in Adolescents 
	32. WPATH has issued Standards of Care for the Health of Transgender and Gender Diverse People 
	(“WPATH Standards of Care” or “SOC”) since 1979.  The current version is SOC 8, published in 2022.4  The WPATH Standards of Care, which are widely accepted in the medical community, provide guidelines for multi-disciplinary care of transgender individuals, including children and adolescents, and describe criteria for med-ical interventions to treat gender dysphoria, including hormone treatment and surgery when medically indi-cated, for adolescents and adults. 
	4  Coleman, E., et al., J. (2022).  Standards of Care for the Health of Transgender and Gender Diverse People, Version 8.  INTER-NATIONAL JOURNAL OF TRANSGENDER HEALTH, 23(S1), S1-S260. 
	5  Guyatt G, et al. GRADE guidelines:  1. Introduction-GRADE evidence profiles and summary of findings tables.  J CLIN EPI-DEMIOL. 2011 Apr;64(4):383-94. doi: 10.1016/j.jclinepi.2010.04. 026. Epub 2010 Dec 31. PMID: 21195583. 
	33. The SOC 8 is based upon a rigorous and method-ological evidence-based approach.  Its recommenda-tions are informed by a systematic review of evidence and an assessment of the benefits and harms of alterna-tive care options, as well as expert consensus.  The pro-cess for development of SOC 8 incorporated recommen-dations on clinical practice guideline development from the National Academies of Medicine and The World Health Organization.  Its recommendations were graded using a modified GRADE methodology 
	34. A clinical practice guideline from the Endocrine Society (the Endocrine Society Guideline) provides sim-
	ilar widely accepted protocols for the medically neces-sary treatment of gender dysphoria.6 
	6  Hembree, W. C., et al. (2017).  Endocrine treatment of gender-dysphoric/gender-incongruent persons: An Endocrine Society clinical practice guideline.  THE JOURNAL OF CLINICAL ENDOCRINOLOGY & METABOLISM, 102(11), 3869-3903, available at https://doi.org/10.1210/jc.2017-01658 
	7  Rafferty, J., Committee on Psychosocial Aspects of Child and Family Health, Committee on Adolescence and Section on Lesbian, Gay, Bisexual, & Transgender Health and Wellness.  Policy State-ment:  Ensuring Comprehensive Care and Support for Transgender and Gender Diverse Children and Adolescents.  PEDIATRICS. 2018; 142(4):2018-2162.  Available at: https://pediatrics.aappublications. org/content/142/4/e20182162; Beers, L.S. American Academy of Pediatrics Speaks Out Against Bills Harming Transgender Youth. 
	35. The Health Care Ban states that “medical proce-dures that alter a minor’s hormonal balance, remove a minor’s sex organs, or otherwise change a minor’s phys-ical appearance are not consistent with professional medical standards.”  But no mainstream medical or-ganization has taken that position.  To the contrary, every major medical organization to take a position on the issue—including the American Academy of Pediat-rics, the American Medical Association, the American Psychiatric Association, the America
	Care for Transgender and Gender Diverse Youth. AMERICAN ACADEMY OF CHILD & ADOLESCENT PSYCHIATRY.  2019.  Available at: https://www.aacap.org/AACAP/LatestNews/AACAP StatementRespondingtoEfforts-tobanEvidence-BasedCare forTransgenderandGenderDiverse.aspx;; American Psychi-atric Association:  Position Statement on Treatment of Trans-gender (Trans) and Gender Diverse Youth (2020).  Available at https://www.psychiatry.org/File%20Library/About-APA/Organization- Documents-Policies/Policies/Position-Transgender-Ge
	8  Coleman 2022 at S64; Hembree 2017 at 3881. 
	36. The legislative findings also state that “that sup-posed guidelines advocating for such treatment have changed substantially in recent years.”  This is not ac-curate.  Existing clinical guidelines do not “advocate” for treatment but rather provide clinicians with proto-cols based on the best available evidence.  The Endo-crine Society Guideline has not been updated since 2017 and the recent update from WPATH was developed over several years.  As with all clinical practice guidelines, these are updated t
	D. Assessment and Treatment of Gender Dysphoria in Adolescents 
	37. Under the WPATH Standards of Care and Endo-crine Society Guideline, no medical or surgical treat-ments are provided before the onset of puberty.8 
	38. If medically indicated, adolescents with gender dysphoria who have entered puberty may be prescribed puberty-delaying medications (GnRHa) to prevent the distress of developing permanent, unwanted physical characteristics that do not align with the adolescent’s gender identity.  Puberty-delaying medications allow the adolescent time to better understand their gender identity, while delaying distress from the progression of the development of secondary sex characteristics such as breasts or facial hair. 
	39. If medically indicated, older adolescents may be prescribed gender-affirming hormones (testosterone for transgender boys, testosterone suppressants and es-trogen for transgender girls).9 
	9 Coleman 2022 at S65-66; Hembree 2017 at 3883. 
	40. Under the WPATH Standards of Care, puberty-delaying medication for transgender adolescents after the onset of puberty and gender-affirming hormone therapy for older adolescents may be medically indi-cated if the following criteria are met:  (a) Gender  diversity/incongruence is marked and sustained over time; (b) Meets the diagnostic criteria of gender dyspho-ria; (c) Demonstrates the emotional and cognitive ma-turity required to provide informed consent/assent for the treatment; (d) Mental health conce
	tial loss of fertility and the available options to preserve fertility.10 
	10 Coleman 2022 at S256-57. 
	11 Coleman 2022 at S49-51; Hembree 2017 at 3876-79. 
	12 Coleman 2022 at S57-58. 
	41. Puberty-delaying medications and gender- affirming hormones are prescribed only after a compre-hensive psychosocial assessment by a qualified mental health professional who (i) assesses for the diagnosis of gender dysphoria and any other co-occurring diagnoses, (ii) ensures the child can assent and the parents/guardi-ans can consent to the relevant intervention after a thor-ough review of the risks, benefits and alternatives of the intervention, and (iii) if co-occurring mental health con-ditions are pr
	42. A comprehensive assessment is a critical element of providing care before any medically necessary medi-cal or surgical intervention for adolescents with gender dysphoria.  The assessment should include gender identity development, social development and support, diagnostic assessment of co-occurring mental health  or developmental concerns, and capacity for decision-making.  SOC 8 also highlights the importance of in-volving parent(s)/guardian(s) in the assessment and treatment process for minors.12 
	43. In my own practice, I have had patients who pre-sented with some symptoms of gender dysphoria, but who ultimately did not meet the diagnostic criteria for a variety of reasons, and therefore I recommended treat-
	ments other than gender-affirming care to alleviate their psychological distress. 
	44. Some transgender people who do not come for-ward until adolescence may have experienced symptoms of gender dysphoria for long periods of time but been uncomfortable disclosing those feelings to parents. Other transgender people do not experience distress un-til they experience the physical changes accompanying puberty.  In either case, gender-affirming care re-quires a comprehensive assessment and persistent, sus-tained gender dysphoria before medical treatment is recommended to be prescribed. 
	45. Under the SOC 8, the precise nature of the com-prehensive assessment may vary depending on the indi-vidual circumstances of the adolescent so long as the as-sessment effectively obtains information about the ado-lescent’s strengths, vulnerabilities, diagnostic profile, and individual needs.  In some cases, a more extended assessment process may be appropriate, such as for youth with more complex presentations (e.g., complicat-ing mental health histories, co-occurring autism spec-trum characteristics, an
	13 Coleman 2022 at S49-51. 
	an informed decision or interfere with the accuracy of the diagnosis of gender dysphoria.  Indeed, some co-occurring conditions (for example, Attention Deficit Hy-peractivity Disorder and Autism Spectrum Disorder, to name a few) could be chronic disorders where complete resolution is impossible and the goal of treatment is mit-igating harm and improving functioning. 
	46. It is also important to note that distress associ-ated with untreated gender dysphoria can also amplify co-occurring conditions that developed independently of the gender dysphoria.  Thus, treating the underlying gender dysphoria is essential to alleviating the psycho-logical distress associated with co-occurring conditions. 
	E. Efficacy of Gender-Affirming Treatment for Gender Dysphoria in Adolescents 
	47. Studies have repeatedly documented that  puberty-delaying medication and gender affirming hor-mone therapy are associated with mental health benefits in both the short and long term.14  In the context of 
	14 See Chen, D., et al. (2023).  Psychosocial Functioning in Transgender Youth after 2 Years of Hormones.  NEW ENG-LAND JOURNAL OF MEDICINE, 388(3), 240-250 (finding over the two-year study period appearance congruence, positive affect, and life satisfaction increased, and depression and anxiety symp-toms decreased); Green AE, DeChants JP, Price MN, Davis CK. Association of Gender-Affirming Hormone Therapy With Depres-sion, Thoughts of Suicide, and Attempted Suicide Among Transgender and Nonbinary Youth.  J
	ication during adolescence is associated with a decreased lifetime incidence of suicidal ideation among adults); Achille, C., et al. (2020).  Longitudinal impact of gender-affirming endocrine inter-vention on the mental health and wellbeing of transgender youths: Preliminary results.  INT’L J. PEDIATRIC ENDOCRINOL-OGY. 2020:8 at 1 (finding that endocrine intervention was associ-ated with decreased depression and suicidal ideation and improved quality of life for transgender youth); Kuper, L.E., et al. (2020
	15 See, e.g., Aldridge Z, et al. (2021).  Long-term effect of gender-affirming hormone treatment on depression and anxiety symp-toms in transgender people:  A prospective cohort study. AN-DROLOGY. 9(6):1808-1816.; Almazan AN, Keuroghlian AS (2021). Association Between Gender-Affirming Surgeries and Mental Health Outcomes.  JAMA SURG. 156(7):611–618; Baker, K., et al. (2021).  Hormone Therapy, Mental Health, and Quality of Life 
	gender-affirming hormone therapy, studies have docu-mented the benefits in both adolescents and adults.15 
	Among Transgender People:  A Systematic Review, JOURNAL OF THE ENDOCRINE SOCIETY, Volume 5, Issue 4 bvab011. 
	16 de Vries 2014. 
	48. In addition to forestalling increased distress and dysphoria resulting from the physical changes accompa-nying puberty, puberty-delaying medication followed by gender-affirming hormones brings a transgender per-son’s body into greater alignment with their identity over the long term and potentially reduces lifelong dis-tress as well as the number of surgeries a transgender person may need as an adult.  The benefits of puberty-delaying medication thus increase over the long term as the person progresses 
	49. The legislative findings of the Health Care Ban also state that gender-affirming care leads to “the minor becoming irreversibly sterile” or “suffering from ad-verse and sometimes fatal psychological consequences.” These statements are false and misunderstand the liter-ature on fertility and medical and mental health out-comes. 
	50. For fertility, the potential risks to a person’s abil-ity to create genetically related children are highly spe-cific to the type of medical intervention, and where in puberty a child may be.  As an example, a child who is on puberty suppression may opt to stop puberty sup-pression with resumption of puberty and a return of full gonadal function.  As an example, I have had trans-gender adolescent patients who chose to preserve their sperm or eggs for future assisted reproduction by stop-ping puberty sup
	51. As for the legislative findings’ reference to “fatal psychological consequences,” one presumes this is a ref-erence to the potential that a patient could attempt sui-cide. Data on suicide demonstrates that transgender in-dividuals have elevated risk for suicidal ideation and at-tempts compared to the general population, but that el-evated risk is not a result of gender affirming care.17  Rather, the factors associated with elevated risk of sui-cide for transgender individuals are discrimination, ex-posu
	17 For example, in the Dutch study, for adolescents recommended for puberty-dealying hormonal therapy, there was “evidence of im-provement in general psychologic problems at follow-up and cer-tainly no evidence of deterioration in psychological wellbeing.”  Zucker, K., et al (2010), Gender Identity Disorder:  A Descriptive Clinical Study, JOURNAL OF GAY & LESBIAN MENTAL HEALTH, 15:1, 658-82. 
	18 See Amy E. Green, et al., Association of Gender-Affirming Hormone Therapy With Depression, Thoughts of Suicide, and At-tempted Suicide Among Transgender and Nonbinary Youth, JOURNAL OF ADOLESCENT HEALTH, Volume 70, Issue 4, 2022, Pages 643-649, ISSN 1054-139X; Turban 2020. 
	19 Wallien & Cohen-Kettenis (2008). 
	52. The legislative findings of the Health Care Ban also state that the efficacy of gender-affirming care is “not supported by high-quality, long-term medical stud-ies.”  This statement is also false.  There have been scores of studies in adult transgender patients from pro-spective data collection among this population over dec-ades.  In children and adolescents, there are similar studies with decades-long follow up,19 and one recent study of a 4 site NIH-funded trial with 2-year psychoso-
	cial outcomes after initiation of gender affirming hor-mones.20 
	20 Chen, et al. (2023). 
	53. By contrast, there are no studies supporting the Health Care Ban’s speculation that an adolescent’s gen-der dysphoria “can be resolved by less invasive ap-proaches that are likely to result in better outcomes for the minor.”  To the extent the Health Care Ban’s legis-lative findings suggest that “therapy only” treatment is likely to have better outcomes for adolescents, that as-sertion lacks any empirical or scientific support.  And, as discussed above, to the extent that the goal of therapy is to advan
	54. In my own practice, I have seen firsthand count-less times the benefits that adolescents can have when they get access to safe and necessary gender-affirming medical care.  I have had patients that had worsening thoughts of suicide every time they would near menstru-ation that completely resolved when puberty suppres-sion was initiated.  I have had patients who had previ-ously been admitted to psychiatric hospitalizations and received multiple psychiatric medications improve to the point that those medi
	55. Discriminating against transgender adolescents, or withholding gender-affirming care, will not prevent them from being transgender.  To the contrary, as noted previously, stigma, discrimination, and denial of care have been shown to have a profoundly harmful im-pact on the mental health of transgender people and other minority groups.21 
	21 White Hughto, J.M., et al. (2015). Transgender stigma and health:  A critical review of stigma determinants, mechanisms, and interventions.  SOC. SCI. MED. 147:222-31; Owen-Smith, et al. (2018).  Association Between Gender Confirmation Treat-ments and Perceived Gender Congruence, Body Image Satisfac-tion, and Mental Health in a Cohort of Transgender Individuals.  THE JOURNAL OF SEXUAL MEDICINE, 15(4), 591-600. 
	I declare under penalty of perjury under the laws of the United States of America that the foregoing is true and correct. 
	Executed this 17th day of Apr. 2023. 
	        /s/ ARON JANSSEN, M.D. 
	ARON JANSSEN, M.D.  
	APPENDIX L 
	 
	1. U.S. Const. Amend. XIV, Sec. 1 provides: 
	All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein they reside.  No State shall make or enforce any law which shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal pro-tection of the laws. 
	 
	P
	Findings. 
	(a) The legislature declares that it must take action to protect the health and welfare of minors. 
	(b) The legislature determines that medical proce-dures that alter a minor’s hormonal balance, remove a minor’s sex organs, or otherwise change a minor’s phys-ical appearance are harmful to a minor when these med-ical procedures are performed for the purpose of ena-bling a minor to identify with, or live as, a purported identity inconsistent with the minor’s sex or treating purported discomfort or distress from a discordance be-tween the minor’s sex and asserted identity.  These procedures can lead to the m
	types of medical procedures when performed on a minor are yet fully known, as many of these procedures, when performed on a minor for such purposes, are experi-mental in nature and not supported by high-quality, long-term medical studies. 
	(c) The legislature determines that there is evi-dence that medical procedures that alter a minor’s hor-monal balance, remove a minor’s sex organs, or other-wise change a minor’s physical appearance are not con-sistent with professional medical standards when the medical procedures are performed for the purpose of en-abling a minor to identify with, or live as, a purported identity inconsistent with the minor’s sex or treating purported discomfort or distress from a discordance be-tween the minor’s sex and 
	(d) The legislature finds that medical procedures are being performed on and administered to minors in this state for such purposes, notwithstanding the risks and harms to the minors. 
	(e) The legislature finds that health authorities in Sweden, Finland, and the United Kingdom have recog-nized similar trends and, after conducting systematic re-views of the evidence, have found no evidence that the benefits of these procedures outweigh the risks and thus have placed severe restrictions on their use. 
	(f ) The legislature finds that Dr. John Money, one of the earliest advocates for performing or administer-ing such medical procedures on minors and a founder of the Johns Hopkins Gender Identity Clinic, abused mi-
	nors entrusted to his care, resulting in the suicides of David and Brian Reimer. 
	(g) The legislature finds that such medical proce-dures are being performed on and administered to mi-nors in this state with rapidly increasing frequency and that supposed guidelines advocating for such treatment have changed substantially in recent years. 
	(h) The legislature finds that minors lack the ma-turity to fully understand and appreciate the life-altering consequences of such procedures and that many individ-uals have expressed regret for medical procedures that were performed on or administered to them for such purposes when they were minors. 
	(i) The legislature finds that many of the same pharmaceutical companies that contributed to the opioid epidemic have sought to profit from the administration of drugs to or use of devices on minors for such purposes and have paid consulting fees to physicians who then ad-vocate for administration of drugs or use of devices for such purposes. 
	( j) The legislature finds that healthcare providers in this state have sought to perform such surgeries on minors because of the financial incentive associated with the surgeries, not necessarily because the surgeries are in a minor’s best interest. 
	(k) The legislature finds that healthcare providers in this state have threatened employees for conscien-tiously objecting, for religious, moral, or ethical reasons, to performing or administering such medical proce-dures. 
	(l) The legislature finds that healthcare providers in this state have posted pictures of naked minors online to advertise such surgeries. 
	(m) The legislature declares that the integrity and public respect of the medical profession are significantly harmed by healthcare providers performing or adminis-tering such medical procedures on minors.  This state has a legitimate, substantial, and compelling interest in protecting minors from physical and emotional harm.  This state has a legitimate, substantial, and compelling interest in protecting the ability of minors to develop into adults who can create children of their own.  This state has a le
	(n) Therefore, it is the purpose of this chapter to prohibit medical procedures from being administered to or performed on minors when the purpose of the medical procedure is to: 
	 (1) Enable a minor to identify with, or live as, a purported identity inconsistent with the minor’s sex; or 
	 (2) Treat purported discomfort or distress from a discordance between the minor’s sex and asserted identity. 
	3. Tenn. Code Ann. 
	Chapter definitions. 
	As used in this chapter: 
	(1) “Congenital defect” means a physical or chemi-cal abnormality present in a minor that is inconsistent with the normal development of a human being of the minor’s sex, including abnormalities caused by a medi-cally verifiable disorder of sex development, but does not include gender dysphoria, gender identity disorder, gender incongruence, or any mental condition, disorder, disability, or abnormality; 
	(2) “Healthcare provider” means a healthcare pro-fessional, establishment, or facility licensed, registered, certified, or permitted pursuant to this title or title 63 and under the regulatory authority of: 
	 (A) The department of health; 
	 (B) An agency, board, council, or committee at-tached to the department of health; or 
	 (C) The health facilities commission; 
	(3) “Hormone” means an androgen or estrogen; 
	(4) “Knowing” and “knowingly” have the same meaning as the term “knowing” is defined in § 39-11-302; 
	(5) “Medical procedure” means: 
	 (A) Surgically removing, modifying, altering, or entering into tissues, cavities, or organs of a human being; or 
	 (B) Prescribing, administering, or dispensing any puberty blocker or hormone to a human being; 
	(6) “Minor” means an individual under eighteen (18) years of age; 
	(7) “Parent” means any biological, legal, or adoptive parent or parents of the minor or any legal guardian of the minor; 
	(8) “Puberty blocker” means a drug or device that suppresses the production of hormones in a minor’s body to stop, delay, or suppress pubertal development; and 
	(9) “Sex” means a person’s immutable characteris-tics of the reproductive system that define the individual as male or female, as determined by anatomy and genet-ics existing at the time of birth. 
	 
	4. Tenn. Code Ann. 
	Prohibitions. 
	(a) 
	  (1) A healthcare provider shall not knowingly perform or offer to perform on a minor, or administer or offer to administer to a minor, a medical procedure if the performance or administration of the proce-dure is for the purpose of: 
	  (A) Enabling a minor to identify with, or live as, a purported identity inconsistent with the mi-nor’s sex; or 
	  (B) Treating purported discomfort or distress from a discordance between the minor’s sex and asserted identity. 
	 (2) Subdivision (a)(1) applies to medical proce-dures that are: 
	  (A) Performed or administered in this state; or 
	  (B) Performed or administered on a minor lo-cated in this state, including via telehealth, as de-fined in § 63-1-155. 
	(b) 
	 (1) It is not a violation of subsection (a) if a healthcare provider knowingly performs, or offers to perform, a medical procedure on or administers, or offers to administer, a medical procedure to a minor if: 
	 (A) The performance or administration of the medical procedure is to treat a minor’s congenital defect, precocious puberty, disease, or physical in-jury; or 
	 (B) The performance or administration of the medical procedure on the minor began prior to the effective date of this act and concludes on or be-fore March 31, 2024. 
	 (2) For purposes of subdivision (b)(1)(A), “dis-ease” does not include gender dysphoria, gender identity disorder, gender incongruence, or any men-tal condition, disorder, disability, or abnormality. 
	 (3) For the exception in subdivision (b)(1)(B) to apply, the minor’s treating physician must certify in writing that, in the physician’s good-faith medical judgment, based upon the facts known to the physi-cian at the time, ending the medical procedure would be harmful to the minor.  The certification must in-clude the findings supporting the certification and must be made a part of the minor’s medical record. 
	 (4) The exception in subdivision (b)(1)(B) does not allow a healthcare provider to perform or admin-ister a medical procedure that is different from the medical procedure performed prior to the effective date of this act when the sole purpose of the subse-quent medical procedure is to: 
	 (A) Enable the minor to identify with, or live as, a purported identity inconsistent with the mi-nor’s sex; or 
	 (B) Treat purported discomfort or distress from a discordance between the minor’s sex and asserted identity. 
	(c) 
	 (1) It is not a defense to any legal liability in-curred as the result of a violation of this section that the minor, or a parent of the minor, consented to the conduct that constituted the violation. 
	 (2) This section supersedes any common law rule regarding a minor’s ability to consent to a medical procedure that is performed or administered for the purpose of: 
	 (A) Enabling the minor to identify with, or live as, a purported identity inconsistent with the mi-nor’s sex; or 
	 (B) Treating purported discomfort or distress from a discordance between the minor’s sex and asserted identity. 
	  
	5. Tenn. Code Ann. 
	Distribution of hormones or puberty blockers to minors. 
	A person shall not knowingly provide a hormone or puberty blocker by any means to a minor if the provision of the hormone or puberty blocker is not in compliance with this chapter. 
	 
	6. Tenn. Code Ann. 
	Private right of action. 
	(a) 
	 (1) Except as otherwise provided in subdivision (a)(2), a minor, or the parent of a minor, injured as a result of a violation of this chapter, may bring a civil cause of action to recover compensatory damages, punitive damages, and reasonable attorney’s fees, court costs, and expenses, against the healthcare pro-vider alleged to have violated § 68-33-103 or any per-son alleged to have violated § 68-33-104. 
	 (2) The parent of a minor injured as a result of a violation of this chapter shall not bring a civil cause of action against a healthcare provider or another person if the parent consented to the conduct that constituted the violation on behalf of the minor. 
	(b) The parent or next of kin of a minor may bring a wrongful death action, pursuant to title 20, chapter 5, part 1, against a healthcare provider alleged to have vi-olated § 68-33-103, if the injured minor is deceased and: 
	 (1) The minor’s death is the result of the physical or emotional harm inflicted upon the minor by the vi-olation; and 
	 (2) The parent of the minor did not consent to the conduct that constituted the violation on behalf of the minor. 
	(c) If a court in any civil action brought pursuant to this section finds that a healthcare provider knowingly violated § 68-33-103, then the court shall notify the ap-propriate regulatory authority and the attorney general and reporter by mailing a certified copy of the court’s order to the regulatory authority and the attorney gen-eral and reporter. Notification pursuant to this subsec-tion (c) shall be made upon the judgment of the court being made final. 
	(d) For purposes of subsection (a), compensatory damages may include: 
	 (1) Reasonable economic losses caused by the emotional, mental, or physical effects of the violation, including, but not limited to: 
	 (A) The cost of counseling, hospitalization, and any other medical expenses connected with treat-ing the harm caused by the violation; 
	 (B) Any out-of-pocket costs of the minor paid to the healthcare provider for the prohibited med-ical procedure; and 
	 (C) Loss of income caused by the violation; and 
	 (2) Noneconomic damages caused by the viola-tion, including, but not limited to, psychological and emotional anguish. 
	(e) Notwithstanding any law to the contrary, an ac-tion commenced under this section must be brought: 
	 (1) Within thirty (30) years from the date the mi-nor reaches eighteen (18) years of age; or 
	 (2) Within ten (10) years of the minor’s death if the minor dies. 
	(f ) This section is declared to be remedial in nature, and this section must be liberally construed to effectuate its purposes. 
	 
	7. Tenn. Code Ann. 
	Attorney general and reporter’s right of action. 
	(a) The attorney general and reporter shall estab-lish a process by which violations of this chapter may be reported. 
	(b) The attorney general and reporter may bring an action against a healthcare provider or any person that knowingly violates this chapter, within twenty (20) years of the violation, to enjoin further violations, to disgorge any profits received due to the medical procedure, and to recover a civil penalty of twenty-five thousand dollars ($25,000) per violation.  Each time a healthcare pro-vider performs or administers a medical procedure in vi-olation of § 68-33-103 constitutes a separate violation. 
	(c) A civil penalty collected pursuant to this section must be paid into the general fund of this state. 
	(d) The attorney general and reporter is entitled to reasonable attorney’s fees, court costs, and expenses if the attorney general and reporter prevails in an action brought pursuant to this section. 
	(e) Jurisdiction for an action brought pursuant to this section is in the chancery or circuit court of William-
	son County or circuit court in the county where the vio-lation occurred. 
	 
	8. Tenn. Code Ann. 
	Healthcare provider licensing sanctions. 
	A violation of § 68-33-103 constitutes a potential threat to public health, safety, and welfare and requires emergency action by an alleged violator’s appropriate regulatory authority.  Upon receiving notification pur-suant to § 68-33-105(c), or upon otherwise becoming aware of an alleged violation of § 68-33-103, the appro-priate regulatory authority shall proceed pursuant to ti-tle 63 or this title, as applicable. 
	 
	9. Tenn. Code Ann. 
	Minor immunity. 
	A minor upon whom a medical procedure is per-formed or administered must not be held liable for vio-lating this chapter. 
	 
	10. Tenn. Code Ann. 
	Application. 
	This chapter does not prohibit or restrict psycholog-ical practice regulated pursuant to title 63, chapter 11; the practice of professional counseling regulated pursu-ant to title 63, chapter 22; or the practice of social work regulated pursuant to title 63, chapter 23. 
	 




