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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

NORTHERN DIVISION 

HOPE LUTHERAN CHURCH, 
Plaintiff, 

No. 2:18-cv-155 
-v-

Honorable Paul L. Maloney 
CITY OF ST. IGNACE, 

Defendant. 

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART 
MOTION FOR JUDGMENT ON THE PLEADINGS 

Hope Lutheran Church purchased property in the Genera.I Business DistricL of the 

Cily of SL Ignace. St. Ignace subsequently denied H ope Lutheran's requesl for a properly 

tax exemption and a request for a variance. Reasoning that tl1e zoning ordinance permits 

assembly halls in Lhe General Business District, but nol churches, Hope Lutheran filed tl1-is 

lawsuit and raises six claims. Because SL Ignace denied tl1e requests based on reasons and 

crilcria not included in its zoning ordinance, Hope Lutheran has pied a plausible equal 

t:reabnent claim under the Religious Land Use and Institutionalized Persons Act (RLUIPA). 

T he other claims, however, will be dismissed . 

I. 

St. Ignace filed this motion (ECF No. 26) after iLfiled its answer Lo the complaint. 

T he motion musl, therefore, rely on Rule 12(c) ratl1er than Rule l 2(b), although tl1e motions 

broughl under the Lwo differenl subsections apply ilie same standards. See Li.11d5;iy v. J'ftLcs, 

1,98 F.3d 434,438 (6th Cir. 2007). '"For purposes or a rnotion for judgm ent on Lhe pleadings, 

all well-pleaded material allegations of the pleadings of Lhe opposing parly must be taken as 



Case 2:18-cv-00155-PLM-MV ECF No. 37 filed 05/22/19 PagelD.307 Page 2 of 21 

true, and tJ1e motion will be granted only if tJ1e moving party is nevertheless clearly entitJe<l 

Lo judgment."' Wurzelbad1er v. Jones-KelleJ; 675 F.3d 580, 583 (6th Cir. 2012) (quoting 

71,ckcr v. Middleburg-Legacy Place, LLC, 539 F.3d 545, 549 (6th Cir. 2008)). The court 

need not accept ilie plaintitrs legal conclusions or unwarranted factual inferences. 

Co111Jncrcial Money Ctr. v. Jllinois Union Ins. Co. , 508 F.3d 327, 336 (6th Cir. 2007)) . "To 

withstand a Ruic 12(c) motion for judgment on tJ1e pleadings, 'a complaint must contain 

direcl or inferential allegations respecting all the material elemenls under some viable legal 

tJ1cory."' BaJ-;wy-Snyder v. Weiner, 539 F.3d 327, 332 (6th Cir. 2008) (Commercial Money 

Ctr.,508 F.3d al 336). 

II. 

A. 

Hope Lutl1eran generally pleads facL-; establishing its acquisition of ilie properly and 

SL lg11ace's decisions denying Hope Lutheran's requests. 

Hope LutJ1eran Church is charlered under tJ1e Michigan Districl Lutheran Church 

Missouri Synod (District). (ECF No. l Comp!. ,I 11 PageID.3.) It is registered as a noL-for­

profiL ecclesiaslical corporation under Michigan law (1d. ,I 6 PageID.2) and enjoys t.ax-excmpl 

slat.us under 50 l (c) (3) through t11e District. Ud ,I 16 PagcID .3). The congregation includes 

approximately 20-25 individuals (1d. ,I 1, PageID.2) ,md between 12 and 18 members typically 

attend Sunday morning services (1d. ,r 15 PageID.3). 

Prior to 2018, Hope Lutheran rented space and met (presumably for ils religious 

services) at the Quality Inn in St. Ignace. (Id. 1120-21 PagcID.1-.) H ope LutJ1cra.n spcnl 

several years looking for properly Lo acquire Lo use for its ministry. (Id. ,I 20.) Hope 
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Lutheran found properly thal had previously been used as a laundry maL (1d. ,r 19 PageID.3) 

and, in August 2017, began operating a not-for-profit cofiee shop ministry there, the Harbor 

Hope Coffee Shop (id. ,r ,r 17 and 22). On February 8, 2018, Hope Lutheran acquired the 

properly. (Id. ,r 18 PageID.3.) The area where the property is located falls under Division 

7, the General Business District in the St.. Ignace Zoning Ordinances. (Id ,r24 PageID.4; 

ECF No. 1-2 Code of Ordinances.) 

After purchasing t11e property, in June 2018, Hope Lutheran sought a properly tax 

exemption from Lhe SL Ignace Assessor and Zoning Administrator. (Comp!. ,r 23 PagcID.4; 

ECF No. 1-1 Lellcr PagcID.16.) The exemption was denied because the General Business 

District docs not include churches as a permissible use of properly. ' (Comp!. ,r 21, PagcID.4; 

Letter.) Hope Lutheran t11en filed a request for a variance using a Zoning Permit Application 

indicating that it wanted Lo remodel the property for use as a church and coff ec shop. 2 

(Comp!. ,r 31 PagcID.6; ECF No. 1-3 PageID.44.) That request was also denied. (Comp!. 

,r 32 PageID.6.) 

Hope Luther;m filed an appeal with tl1e Zoning Board of Appeals (ZBA) and a 

hearing was held on July 12, 2018. (Id. ,r,r 33-34; ECF No. 1-1, Notes.) Members of Lhc 

Board and members of the communily expressed several concerns, including Lhe implication 

for businesses with liquor licenses in ilie area and Lhe precedent tl1al would be established if 

the variance were gTanLed. (Id ,r,r 36-38 PageID.6.) They also expressed concerns about 

The exact nature of t11e request is nol contained in the record. T he denial letter states l11al 
the Coffee Shop is in a place not zoned for a church and, therefore, the request for a lax cxernption 
cannoL be considered. (PagelD.16.) The letter then warns that if' the Coffee Shop is operating as a 
church, it is ,~olating tJ1e city's ordinances. (Id.) 
2 Hope Lut11eran had been operating the Coffee Shop at the location for almost a year. 

https://PagelD.16
https://PageID.44
https://PagcID.16
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having a church in the downtown and the loss of tax revenue. (Id.) The Bo,u-d voted 

unanimously Lo deny t..he variance request. (Comp!. ,I 35 PagcID.6.) 

B. 

SL. 11:,rnacc's has adopled a Code ofOrdinances and ChapLer 38 of the Code addresses 

zoning. (Code or Ordinances PagcID.19-23.) The General Business DisLricL(GDB) is 

designed for retail slores and service eslablishmenL'>. (Id. § 38-25 1 PagcID.4 1.) The GDB 

limits land use lo specific enw11era.Led purposes: (1) any use permiLLed in the Cen1Tal 

Business District (CBD); (2) sLores for canying on skilled !Tades; (3) moLor vehicle sales and 

service esLablishmenls; (4) reLail service esLablishmenLs; (5) parking facilities; (6) sLorage or 

goods Lo be sold al reLaiJ; (7) other uses similar lo the above uses; (8) accessory struclllres for 

the above uses; (9) ho tels and motels; and (1 0) living quarLers, buL not on the ground 0oor. 

(Id. § 38-252 PagcIDAl-42.) 'fhe CBD also limits land use to speeilic enumeraLed purposes, 

including : (1) rel.ail businesses and personal service establishment.s in complcLely enclosed 

buildings; (2) restaurants and taverns; (3) enclosed theaLers and assembly halls; (1,) ofTices 

a.nd office buildings; (5) banks; (6) municipal buildings and governmenL ofTices; (7) offices 

and showrooms for skilled trades; and (8) newspaper offices and print.ing planLs. (Id. § 38-

232 PagcID.40-1,1.) Churches a.re explicitly permiLLed in areas zoned for single families. (Id. 

§ 38-121( 1,) PagcID.31.) Churches are also pcrmiued in areas zoned for two fonilies (1d. § 

38-15 1(1) PagcID.36) <l!1d areas zoned for multiple families (1d. § 38-181(1)). 

III. 

In iLs motion, SL Ignace addresses each of the six claims advanced in L11e complaint. 

T he firsl five claims a.rise under L11e UniLed Stales Constitution. The complainl does noL 

https://PagcID.36
https://PagcID.31
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include a claim labeled with the number 6. The sixth claim, labeled Count 7, a.rises under 

the Michigan Constitution. 

A. First Amendment - Free Exercise and Free Speech 

The First Amendment to the United States Constitution provides, m p<u-t, that 

"Congress shall make no l.-1w ... prohibiting the free exercise [of religion], or abridging the 

freedom of speech, ...; or the right of the people peace[ ully lo assemble[.] " U.S. ConsL, 

amend. I. 

In its response, Hope Lutheran clarifies its ftrsL Lwo claims arc brought under the First 

Amendment, a free exercise claim (ECF No. 30 PI. Resp. at 6-10 PageID .25 1-55) and a free 

speech claim (id. at 10-11 PageID.255-56) . 

1. Free Exercise 

Hope Lutheran asserts Lhal the Ordinance generally permits public, private and other 

not-for-profit assembly uses in the General 13usincss District but excludes churches and 

religious assemblies. (Id. al 8 PageID.253.) Hope Lutheran claims thaL SL lg11ace's Code, 

"on its face and as applied . . ., LreaL'> religious assemblies worse than non-religious 

,-tssemblies." (Comp!. 11 1,7 PageID.8.) 

The Free Exercise Clause of the Firsl Amendment applies .to state and local 

governments through the Fourteenth Amendment. Cantwell v. Co1111cclicul; 310 U.S. 296, 

303 (19,1,0); Alfou111Ell/01tCcmcleJJ1Ass11 v. Cit]/o/'Trox, 171 F.3d 398, 4,03 (6th Cir.1999). 

"The free exercise of religion means, first and foremost, the righl Lo believe and profess 

whatever religious doctrine one desires. Thus, the First Amend1nenl obviously excludes al] 

'governmental regulatjon of re ligious beliefs as such."' E1np't Di'v. D ept. o/Hw11,111 Resources 

5 
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ol Oregon ,,. Sm1ih, 491, U.S. 872, 877 (1 990) superseded by s/alule, Religious Freedom 

Restorat.ion AcL, Pub. L. No. 103-14.1, 107 Stal 1488, as recognized in Holt v. 1-lobbs, 135 

S. CL 85~-3 (20 15). Under Snut/7, "generally applicable laws that incidentally burden the 

exercise of religion do not violate tl_ie Free Exercise Clause of the First Amendment." Holl, 

135 S. Ct. al 859 (citing S1mtl1, 491, U.S. al 878-882). The Free Exercise Clause is implicated, 

however, by laws tl1at discriminate against religious beliefs or regulate or prohibit conduct 

which is undert.a.ken for religious purposes. Clwrd1 oltl1c L ukumi 13;ibalu Aye, Inc. 1J; City 

olJ-h-i/c;J1, 508 U.S. 520, 532 (1993) . 

The Sixth Circuit has considered several challenges Lo zoning ordinances by churches. 

AL least two of tl1ose challenges a.re favorable Lo SL Ignace and cannot be meaningfully 

dist.inguished. In Lakewood, Ohio Co11grcga/Jo11 o/J chov;11J's "J!ViLncssc.s~ Inc. v. City ol 

L:ikcwood, Ohio, 699 F.3d 303 (6th Cir. 1983), the court was confronted wiili facts similar 

Lo the facts here. The church purchased properly in an area zoned for resident.ial use and 

later requested ,m exception, which was denied. Id. al 304-05. The municipality then 

enacted a new zoning code, which pennittcd churches only in four zoning districts, which 

const.iluted approximately Len percent of the municipality. Id. al 305. ot.ing that pract.ices 

llowing from religious belie fs merit protect.ion, tl1e court nevertheless concluded that the 

church did not have a Free Exercise claim. Id. al 306-07. The record contained no evidence 

LliaL consrruction or use of a building was a lundamenta..l Lenel or cardinal principle of the 

fa.ilh. Id. al 307. The ordinance regulated only secular activiLy. Id. The ordinance may 

have resulted in a greater cost Lo the church-land in the areas zoned for church use was 

6 
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more expensive-but the ordinance did not "pressure the Congregation Lo abandon its 

religious beliefs through financial or criminal penalties." Id. 

In a more recent opinion issued after Sn11th and Lukumi Baba.Ju, the Sixth CircuiL 

again rejected a religious challenge to a zoning ordinance. Nfounl EllioLL Ccmclc1J; 171 F.3d 

al 405. The plainLiff vvas a nol-for-profiL association that operated lour Catholic cemeteries. 

'The plainliff purchased adjacent parcels wilh the intention of opening a fiflh cemetery. 

When il purchased the land, Lhe plaintiff knew it would have lo have the land rezoned lo use 

iL as a cemetery. The Cily of Troy denied Lwo requests to have the properly rezoned ,md 

the plainliff sued. The court concluded Lhat the plaintiff did nol have a Free Exercise claim 

because the zoning ordinance was a neutral law of general applicability. Id. 

The Third Circuit succinctly explained the ralionale for rcjccling Free Exercise claims 

broughl against zoning regulalions. 

[T]he Free Exercise Clause docs not define land use as a religious exercise. 
CI ,1,2 U.S.C. § 2000cc-5(7)(B). Indeed, several sister circuiL<; have held tlial, 
when the plainliff does not show Lhal localing its premises in a particular 
location is imporlanl in some way lo its religion and the area from which 
plaintiffs building is excluded is nol large, tl1ere is no eonslilutionally 
cognizable burden on free exercise. W c join l11esc courl<; in holding that, when 
a religious plaintill makes a Free Exercise challenge to a zoning regulation, iL 
musl explain in what way the inability Lo locate in the specific area affects its 
religious exercise. 

Lig/Jtl1ousc h1stituLe for Eva.11gclism, h1c. v. Oty oILongBranch, 510 F.3d 253, 273-74 (3d 

Cir. 2007) (internal citations omitted); see, e.g., Alger Bible Baptist Church v. Twp. oI 

1\fol/;LLL, No. 13-13637, 2014 WL 462354, at*1,-*6 (E.D. Mich. Feb. 5, 2014) (dismissing on 

a l 2(b) (G) motion a Free Exercise claim brought against a zoning ordinance); Jl1ushin Only. 

7 
; 
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Ass11 o!Ann Arbor ;wd Vici111tx v. P1ttslield Ch;uter 11,vp., 947 F. Supp. 2d 752, 770 (E.D. 

Mich. 2013) (same). 

FoUo"'~ng Sn]/ih, Lukwni B;1balu, Lake wood, and M ount Efliou CcmelcJY, SL. 

Ignace's ordinances do nol single ouL religious practices for disfavored treatmenl. SL Ignace 

has aclopled a neutral and generally applicable zoning ordinance, Lypica.l of many cities and 

municipalities. The ordinance is neulra.l; iLs purpose does nol distinguish ber..veen religious 

an<l secular con<lucl. Sec New Doc Cl11Jd #1 v. Congress oltl1c UniLcd SL.ales, 891 F.3d 578, 

591 (6th Cir. 2018) ("A law is nol neutrnl 'if the objecl of [Lhc l law is to infringe upon or 

restrict practices because of their religious motivation,' or if 'Lhe purpose of [the[ law is the 

suppression of religion or religious conducL.") (edils in New Doc) (cit,.1,lion omiLLcd); Grace 

UmLcd Metl10r!J:5L Church v. C'JLy oICheycll11c, 451 F.3d 6'1.3, 649-50 (10th Cir. 2006) ("A 

law is neutral so long as its objecl is something other than infringemenl of religious 

practices."). Various types of commercial and non-commercial entities arc excluded from 

the GBD. And, the ordinance is generally applicable. Sec LulwmiBabalu, 508 U.S. aL543 

(explaining thaL a law is nol generally applicable when government "in a selective manner 

imposelsl burdens only on conducl motivaLed by religious belief'). 

The complainL alleges no facts from which this Courl c.:m infer thal St. Ignace enforces 

the wning ordinance in a <liscriminalory manner. Hope Lutheran has nol pied any faclS 

from ·which this CourL can infer thaL SL Ignace enforces the law in a manner "riddled wiLh 

exempt.ions." W;u·d v. Pohlc, 667 F.3d 727, 738 (6th Cir. 2012). Hope Lutheran has nol 

pied any facLs from which this CourL could inf er I.hat the St. Ignace emLctc<l I.he ordin;rncc Lo 

Large!, prohibit or rcgulalc religious beliefs or religious conducl. Sec Lukwni Bab:uu, 508 

8 
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l J.S. al 542. Hope Lutheran has nol pied any facts from which this Court could infer thal 

worshiping in tJ1e former laundry mat was essential to the faith. Finally, the use of tJ1c word 

"church" "among tl1e various land uses the ordinance regulates does nol est.ablish thal "il 

discriminates against churches on its face." Cini L1bcr/Jcs for Urbr111 Believa5 v. Gil)' of' 

Chicago, 31,2 F.3d 752, 763 (7th Cir. 2003). 

Accordingly, St. Ignace is cnt.itJed Lo dismissal of H ope LutJ1eran's Free Exercise 

claim, which is Count 2 in the Complaint. 

2. Free Speech 

Hope Lutheran reasons that the zoning regulations violate tJ1c free speech clause by 

l.reat.ing expressive conduct <lifferenlly, cit.ing R eed v. Town olG1lbcrL~ Arizona, 135 S. Ct. 

2218, 2227 (2015). 

The free speech clause of tJ1e First Amendment applies to the Stales tJ1rough the 

Fourteenth Amendment. Russell v. Lundcrgan-Gnincs, 784 F.3d 1037, 1050 (6th Cir. 

20 L5) . Laws regulat.ing the communicative content of a message are presumpt.ivcly 

unconst.itut.ional and will be upheld only when tJ1e government establishes tJ1al the regulation 

is narrowly tailored Lo serve a compelling government interest. Rcerl, 135 S. Ct. al 2226. A 

law is content-based if it "applies to particular speech because of the topic discussed or the 

idea or message expressed." Id. al 2227. Typically, courts will uphold content-neutral zoning 

ordinances that have incidental efTccts on free speech, so long as the ordinances were 

desi6>11cd Lo serve a subslant.ia.l government inlcrcsl and leave open altcrnat.ivc avenues of 

communicat.io n. Sec CiLyoIRen Lon v. Play/Jinc ThcaLres~ Inc., 475 U .S. 1,1, 1,G-1,7 (1986) 

https://communicat.io
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(explaining time, place, and manner regulations) ; Pninc M edia, Inc. v. O i]' olBrcnfwood, 

Tennessee, 398 F.3d 81'1,, 818 (6th Cir. 2005). 

Hope Lulheran has nol pied facts suDicienl to state a free speech claim. Initially, SL 

Ignace has noL prohibiLcd H ope Lutheran from expressing ,my message and has nol 

prohibited Hope Lulheran from assembling for religious purposes. For years, H ope 

Lutheran assembled and expressed their message at a hole!, an establishment permitted 

witJ1in tJ1c GBD. The pleadings contain no allegalions tJ1aL SL Ignace will nol allow H ope 

Lutl1er;-m Lo use the Quality Inn for iL<; religious assemblies. 

Assuming the Court should consider the ordinance, SL Ignace's zoning ordinances 

arc conlcnL-ncuLral. 'T'hc ordinances do nol dislinguish bclween Lypes of expressive conduct; 

tJ1e ordinances clislinguish bcLwcen building uses. H ope LutJ1cran focuses exclusively tJ1e 

restric(jon placed on churches in tJ1c GBD. But, !he ordimmces place restr ictions on all sorts 

of secular uses or buildings a5 well. Multi-f;:unily dwellings cannoL be placed in areas zoned 

for single families. Open-market frnil sLcmds are permiLLed in tJ1e GBD, buL nol in tJ1c CBD. 

Junky,mls can only be located in tl1e indusLrial clisLricL5. Hope LutJ1eran has noL pied ;-my 

facts from which tJ1is Court can infer thaL SL Ignace adopted or enforced tJ1e ordinan ce with 

an ;rnimus Lowarcl religious expression . At best, the ordinances have ;m incidental effect on 

religious expression. Zoning ordinances serve a subst.rnlial govcmmenL inlcrcsts, including 

public hca.ltJ1 and safety, as well as Lrafiic and parking needs. (Code of Ordimmccs § 38-1 

Purpose PagcID.21,.) As indicaled above, H ope Lutheran has ample alternative avenues for 

its expression. H ope LutJ1eran could conlinue to return to tJ1e ho ld, iL could rent one of tJ1e 

!healers, or iL can operaLe its church in one of the districL<; where churches arc permiLLcd. 

l () 

https://PagcID.21


Case 2:18-cv-00155-PLM-MV ECF No. 37 filed 05/22/19 PagelD.316 Page 11 of 21 

Accordingly, SL. Ignace is cnti!Jcd to dismissal of Hope Luthcrnn's free speech and 

assembly claim, which is Counl 1 in the Complaint. 

B. Equal ProLection 

Hope LuL.hera.n asserLS tJ1aL tJ1e zoning ordinance, on il'> face ;md as applied, 

discriminaLes against certain types of land use based on tJ1c suspecl class of religion in 

,/2olation of the Equal Prolcction Clause of the Fourleenili Amcndmenl. (Comp!. 11 62.) In 

its response, Hope LutJ1cran explains that the ordinance "does noL lTcaL similarly siLuaLed 

uses alike." (Pl. Resp. at 18 PagcID.263.) Hope LutJ1eran also insists that tl1c "ZBA's 

decision Lo deny the Church a use variance was on accounl of the religious nature or 

alliliat..ion of the church's assembly." (Id) 

T he F ourteentJ1 Amendmenl provides, in part, that no Stale shall "deny to any person 

within its jurisdiction tJ1e equal protection of the laws." U.S. Const., amend. XIV § 1. The 

. United Stales Supreme Court has described iliis passage as "essentially a direction thaL all 

persons similarly situated should be Lrca.Led alike." City oI Clcbwne, Texas v. Cleburne 

Lini1g Ctr. , 473 U.S. 432, 439 (1985). "To stale ;m equal protection claim, a plaintiff must 

adequately plead tJ1al tJ1c government !Teated the plaintiff 'disparately as compared Lo 

similarly situ ated persons ,rnd iliaL such disparale treatment either burdens a funclamcnlal 

righL, targets a suspect class, or has no rational basis."' CLr. for Bio-Etl1ical Rclhrm v. 

Napohtano, 648 F.3cl 365, 379 (6th Cir. 20 11) (citation omitted); see Braun v. Ann Albor 

Cku-Lcr Twp., 519 F.3d 564, 575 (6th Cir. 2008) ("However, the basis for any equal 

pro lcclion claim is LhaL a locality has treated similarly situaLed indi,/2duals diffe rently."). 

11 
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'The complaint contains two allegations from which tl1is Court might infer that St. 

Ignace treated Hope Lutheran differently tl1an similarly situated organizations. First, Hope 

Lutheran pleads "[u]pon infonnaLion and belief, there are nonreligious assembly uses and 

not-for-profit uses operating in both the CBD and GBD in the city." (Comp!. ,r 29 PageID.5.) 

Second, Hope Lutheran asserL'> "Mr. John Arnold said thal there were other non-profit 

organizations already operating on the main street in SL. Ignace's business district." (Id. ,r 39. 

PagcID.6.) For tJ1e second statement, Hope Lutl1era.n cites notes from ilie July 12 hearing 

on its appeal Lo t11e Zoning Board of Appeals, which arc auaehecl Lo the complaint. 

On these facts, Hope Lutheran has nol pied sullicienl facts Lo support. an Equal 

Protection claim. The Court need not accept as true tJ1e allegation in parai,iraph 29, which 

is made "upon information and belief." Following the Supreme Court's decisions in Bell 

At/;/11t1i: Corporation v. Twombly, 550 U.S. 5;!A (2007) and Ashcroii v. Iqbal, 556 U.S. 662 

(2009), the Sixt11 Circuit has held Urnl, in some situations, factual assertions made "upon 

information and belief' arc tJ1c sorl of conclusory factual allegations thal must be ignored 

when a court evaluates tJ1e sufficiency or a pleading. Sec In re Da.111ocet; Darvon, and 

Propoxyphcnc Prod,. Liab. L1iig:, 756 F.3<l 917, 931 (6th Cir. 2011) ("The mere fa.cl t11aL 

someone believes something Lo be true does not create a plausible inference that it is true.") . 

More specifically, the Sixth Circuit has held that. allegations about similarly situated persons 

made "upon information and belief' do noL meet the required pleading stand,u-d for an Equal 

ProLccLion claim. ,See 16630 Souti1ficld LLd. P'slnj; v. Flagstv· Ba.11k., FS.B., 727 F.;.3c1 502, 

506 (6th Cir. 2013). The existence of similarly situated entities in ilic CBD and the CBD is 

not the sort of information that would be exclusively in the possession ,md contro l of St. 

12 
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l6111ace. Sec Cassidy v. Teaching Co., LLC, No. 2:13-cv-884, 2014 WL 1599518, at *3 (S.D. 

Ohio Apr. 21, 2014) (finding permissible the use of"upon information and bclicl" pleadings 

when the facts arc in the possession and control of the defendant and collecting cases). 

The Court also need not accept as true the allegation in paragraph 39, Hope 

Lutheran's assertion that a ZBA Board Member admitted that non-profit organizations 

operate in the business district. Ordinarily, court<; do not consider documents outside the 

pleadings on a rnotion to dismiss. See Fed. R. Civ. P. 12(d). But, where a document is 

allached Lo the complaint, is referenced in tl1e complaint, and is integral Lo the claim, the 

court can consider the document as part of a Rule 12 motion. Sec Fed. R. Civ. P. l 0(c); 

Commcro~?.i 1Voncy Ctr., 508 F.3d al ~-335-37. Hope Lutl1eran's assertion in paragraph 39 of 

the complaint is an incomplete representation of the record from the hearing before the 

ZBA. The notes from the hearing conk.in the following statement: 'Jon Arnold, other 

nonprofit on rnainstreet do pay taxes and they put into charities." (ECF No. 1-4 Meeting 

Notes PageID.11,7.) This statement establishes that Hope Lutheran was asking Lo be treated 

dilkrently than other nonprofits in the business distTicL. The noles do nol establish that SL 

Ignace was treating similarly situated organizations differently. 

Even if Hope Lutl1eran had identified similarly situated groups that were treated 

differently, it has nol alleged sullicienl facts Lo demonstrate that its lundamental right<; were 

burdened. As explained above, St. Ignace did not prevent Hope Lutheran from worshipping 

in the GBD. Hope Lutheran had been conducting services at the Quality Inn, without 

interference from St. Ignace. When Hope Lutheran purchased properly Lo relocate its 

worship service, SL. Ii,>11ace declined Lo issue a Lax exemption and a variance. The complaint 
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docs noL establish why the location of Lhe property was essential to the exercise of Hope 

LutJ1eran's fundamenlal rights. 

For these reasons, St. Ignace is cntitJed to dismissal of the Equal Protection Claim. 

This claim, however, will be dismissed witJ1ouL prejudice. See AlgerB1b!c B:1ptisL Church, 

20 11, WL 1,62351, al * 7 (allowing tJ1e plaintiff Lo allempl Lo plead sufficienl facls Lo stale an 

Equal Prolect.ion claim). 

C. Religious Land Use and Inst.ilut.ionalized Persons Acl (RLUIPA) 

Counl 1, of tJ1e complaint asserts a substantial burden claim under tJ1e RLUIPA. 

Count 5 or the compla.inL asserL5 an equal Lerrns claim under tJ1e RLU IPA. 

1. Subst.;mt.ial Burden- 1,2 U .S.C. § 2000cc(a) 

Hope LutJ1eran contends thaL application or ilie o rdinance imposes a subst.ant.ia.1 

burden on its religious exercise and tJ1aL tJ1e ordirnmce is nol tJ1e leasl restrictive means or 

furthering a compelling governmenL inLeresL (Compl. ,I 69 PagclD.11.) 

RLUIPA, ;unong oilier tJ1ings, prolects the use of land for religious activities. 

RLUIPA prohibits tJ1e government from regulating land use in a manner tJ1aL substa.ntial.ly 

burdens a re ligious exercise. ;{,2 U .S.C. § 2000cc(a) (l ).3 The RLUIPA defines "religious 

exercise" as "any exercise o r religion, whet.her or noL compelled by, or central Lo, a system or 

religious belief." Id. § 2000cc-5(7)(A). T he Sixth CircuiL explained U1aL, Lo have a viable 

No government shall impose or implement a land use regulation in a manner thal imposes 
a subst;u1tial burden on the religious exercise of a person, including a religious assembly or 
instilution, unless Lhe governmenl demonstrales that imposition or the burden on thal person, 
assernbly, or institution-

(!\) is in fur1J1cr;u1cc ofa compelling governmcnla.l interest; and 
(B) is the lcasl rcslrictivc mc;u1s of furthering that compelling govermncnlal intcrcsL 
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substantial burden claim, the plaintiff musl establish that the burden imposed on its religious 

exercise has "some degree of severity." Livingston Christ1;u1 Seils. v. Genoa Ch;uter Twp. , 

858 F.3d 996, 1003 (6th Cir. 2017). W hen reviewing a substanLial burden claim, courts 

should consider several factors: (1) whether the plaintiff has a feasible alternative location 

where iL can carry on its mission; (2) whether the plainliff has or will suffer substantial delays, 

uncerta.int.ies, and expenses because of the regulation; (3) whether the plaintiffs own actions 

resulted in the burden; and (4) whether the municipality's decision making process was 

arbitrary, capricious, or discriminatory. Id. al l 004. For Lhe first factor, alternative locations, 

courts should consider whether the existing facilities were adequate or inadequate Lo carry 

out the "core functions of lthe plaintiffs] religious activities." Id at 1006-07. For the Lliird 

factor, the plaintiffs own actions, the courl stated that "a burden is not substantial when the 

plaintiff imposes the burden upon itself." Id. at 1009 (cit,-1.tion omitted). 

Hope Lutheran has not pleaded sufficient facL5 to state a substantial burden RLUIPA 

claim. Only the first factor weighs in favor of Hope Lutheran. T he complaint asserts that 

the Quality Inn location was not adequate to serve its religious mission because of the 

additional cost for renting the space during the week ,md because the temporary location 

made it diflicult Lo provide outreach services to the community. (Comp!. 1 21 PagclDA.) 

The complaint also asserts thaL H ope Lutheran spenl years trying to find a "properly of its 

own." (Id. ,i 20.) T he complainL does not explain why Hope Lutheran settled on the former 

laundry rnal. 

T he remaining factors all weigh in favor of SL. Ignace. T he decision Lo purchase the 

properly to use as a church created a sell~imposed burden. Hope Lutheran knew or should 

15 
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have known thaL the zoning regulations do nol permit churches in the GBD. Hope Lutheran 

has noL pleaded fact.s Lo esLablish iL had a reasonable expccLat.ion thaL iL would be granLed a 

variance or lax exempt.ion. In the complaint, Hope Lutheran does nol iclentify any other 

organizat.ion, religious or secular, tha.L received a Lax exempt.ion o r a variance in the GBD. 

As explained above, Hope Lutheran learned abouL oLhcr nonprofits operat.ing in the GBD 

a/icr it purchased the properly. 

Hope Luthcr;m cffgucs thal iL "had a reasonable cxpcclat.ion Lhat iL could use the 

Properly for iLs religious assembly because nonprofit. assembly uses arc permiLLed as of right 

in the GBD." (Pl. Resp. al 23 Pa.gcID.268.) The Courl considers Lwo possible expectations" 

(1) use for religious assembly and (2) use for nonprofit assembly. Hope Lutheran docs noL 

idcnt.ily any port.ion of the ordinance on which its pw-port.ed nonprofiL assembly expccLat.ion 

is based. The ordinance permits assembly halls in the GBD wilhoul dist.inguishing bet.ween 

for-profiL and nonprofiL assembly halls. H ope Lutheran's expectation LhaL iL would use the 

building for religious assembly was noL reasonable. 'The ordinance appears Lo distinguish 

bet.ween chw-chcs ;rncl assembly halls. The Lwo Lcrms arc used separaLely Lo describe 

permit.Led uses. (Code of Ordinances § 38-232(4)) "assembly halls"; id. § 38-1 21 (2) 

"churches") . In addition, the specificity of the vari;rncc request establishes that Hope 

Lutheran did not have the expectation Lo use the building as an assembly hall, religious or 

otherwise. Hope Lutheran did not ask SL Ignace for permission Lo remodel the laundry mal 

as ;rn assembly hall. Hope Lutheran asked St. Ignace for a tax exempt.ion and then !or a 

v;-u·iance from I.he ordinance Lo use the building as a church. 

https://pw-port.ed
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The second factor and fourth factors also weigh in favor of St. Ignace. The delay, 

uncerLa.inLy ;md expense from imposition of tl1e regulation lasted little more than one month. 

Hope Lutheran asked for the tax exemption in early June and that request and the variance 

request were concluded by mid-July. And, the delay and uncertainly occurred only because 

Hope Lutheran asked Lo operale a church in a district that docs not pennit lhal use. Finally, 

Hope Lutheran has not pleaded ,my fact" suggesting that tl1e decision-making process was 

;,u-bitrary or capricious or thaL SL Ignace has evidenced a discriminatory intent in its decision. 

Hope Lutheran docs point to the meeting note which summarizes the statement of one 

person al the meeting: "have a church in front and back but doesn't want a church down Lown 

main street" (Meeting Notes PagelD.47.) T hat individual is not identified as member of 

the ZBA. (Id. PagelD.1,5.) A single, isolaLed comment at a meeting is not the sort of 

evidence of community bias that other circuit courts have relied upon. See, e.g,,Jesus Chris/ 

is the A.J1swcr1l-1i11istrie.s~ hie. v. Bal/Jinore Ct]'., Ma.1Ji;wcl, 915 F.3d 256,263 (4th Cir. 2019) 

(citing Viii. o/AIJ1i1g10111-Jeighls v. /lllelro. Hous. Dev. Co,p., 429 U .S. 252, 266-68 (1977)). 

Therefore, SL. Ignace is entitled Lo dismissal of Hope Lutl1eran's substantial burden 

RLUIPA claim. 

2. Equal Terms- 42 U.S.C. § 2000cc(b)(l) 

Hope Lutheran asserts that SL. Ignace's ordinances, on tl1eir fa.cc and as applied, !Teal 

religious assemblies or institutions on less than equal terms with non-religious assemblies and 

inslitulions. (Comp!. ,r 75 PageID.11.) 

https://PageID.11
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RLUIPA requires l11at land use regulations treat religion and non-religious assemblies 

and instiLulions on equal terms. 1,2 U.S.C. § 2000cc(b)(l).'' RLUIPA does noL define l11e 

words "assemblies" or "institulions."5 T he Sixth Circuit summarized the clemenls of an equal 

terms cl,tim. Tree oILifc Chris-urw Sells. v. OLJ' olUpper Arlington, Ohio, 905 F.3d 357, 

367 (6111 Cir. 2018) cert. denicd2019 \ iVL 266837 (May 13, 2019) . In Tree ol.LI/c, the Sixth 

Circuit adopted l11e majority approach, identifying opinions from l11e Third, Seventh and 

Ninl11 Circuits. Id. al 368-68 (citations omitted). A plaintiff must show (1) iL is a religious 

assembly or institution, (2) suqjecl Lo a land use regulation, (3) thaL the regulation treaL<; tJ1e 

plainlifT on less l11an equal Lerms when compared with (1,) a nonreligious assembly or 

insliLution. Id aL 367 (ciling Pninera /gesia Bautista 1-Iisp;wa a/Boca Ralon, Inc. v. Brow;ud 

CLJ·., 11-50 F.3d 1295, 1307-08 (11111 Cir. 2006)) . 

T he cou1t considered, al lengl11, how parties should identify comparable assemblies 

or institutions for tJ1e purpose of determining equal LreatmenL Id. al ;1G7-69. All or tJ1e 

circuits thal have examined l11e issue have indicated l11al the comparable assembly or 

inslitution musl be "similarly siLuated with regard to the regulation flt issue." Id. al 368. The 

Sixth CircuiL refined l11e inquiry Lo force a comparison based on "lcgirimale zoning criteria 

seL forth in the municipal ordinance in question." Id. al 369. 

Hope Lul11eran has pleaded sufficien l facts Lo stale ;.m equal Lenns claim under 

RL( IPA. Hope LulJ1cran has pleaded lJ1aL iL is a religious inslilulion or assembly ,me! th aL 

No governmcnl shall impose or implcmcnl a land use regulation in a manner tl1at treats a 
religious assembly or inslitution on less than equal terms wilJ1 a nonreligious assembly or institution. 
" In a.notl1er passage, the RLUIPA prohibits governments from imposing a land use regulation 
lJ1al "unreasonably limits religious assemblies, institution, or structures within a jurisdiction." 42 
U.S.C. § 2000cc(3)(B). 
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iL is subjecL to a land use regulation. Hope Lutheran has also pleaded that it has been treated 

on less than equal Lerms with nonreligious assemblies or institutions. Specifically, theaters, 

assembly halls, municipal buildings and hotels and motels arc all permitted in the GBD, 

while churches and religious assemblies are notpermitted. (Compl. ,i,i 27 and 28 PagclD.5.) 

St. Ignace argues that the primary motivations for the decision denying Hope 

Lutheran's requests were revenue maximization, m,Lximizing the ch,m-1eter or the GBD, and 

prioritizing the availability of liquor licenses. (Def. Br. at 20 PageID.219.) Indeed, each of 

those ideas were discussed al the meeting where the ZBA ultimately denied the request for 

a va.ri,mce. (Meeting Notes.) In Tree olLife, the Sixth Circuit concluded that revenue 

maximization was a legitimate zoning criteria. 905 F.3d al 37 1. There, the municipality, 

Upper Arlington, had a master plan that stressed the need to create new revenue and 

explicilly staled LhaL efforts should be made to expand employment Lo increase Lax revenues 

l'rom personal income taxes. Id. al 361. Upper Arlington authorized commercial offices on 

less than Jive percent of the city's land, and the master plan also indicated that commercial 

oflicc use provided more income to the city Lh,m any other land use. Id. 

St. Ignace's response does noL undermine Hope LuL11cran's factual allegations. In L11e 

allcmpt to undermine the comparable assemblies and institutions with respect to Ll1e 

regulations at issue, St. Ignace discusses criteria found nowhere in its ordinances. Revenue 

maximization is not a criteria identified anywhere in SL Ignace's ordinances. And, municipal 

buildings and governmental offices are permitted in both the CllD and the GBD, which 

typically do nol generate revenue. Similarly, concerns wiL11 liquor licenses are nol included 

as a criteria in any or the ordinances. At best, SL Ignace aLLempls Lo regulate the character if 
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the CBD and the GBD by promoting offices, and retail and service establishments. (Code 

of Ordin,mces § 38-231 CBD; Id § 38-251 GBD.) On this criteria, Hope Lutheran has 

identified a comparable use. The CBD and GBD both permit assembly halls and thealers, 

which usc buildings in a manner similar to the manner in which Hope Lutheran would usc 

its building. In all three buildings, people would gather (assemble) for a limiLed Lime for a 

p,uticul,tr purpose. 

On these factual allegations, SL Ignace is not enlitled to dismissal of Hope Luther;rn's 

equal treatment claim. I-lope Lutheran has pied facl<; lo support a plausible equ;-J treatment 

claim. 

D . Michigan Constitution 

Hope Lutheran alleges SL. Ignace violated various rights protected by Lhe Michigan 

Constitution: the Free Exercise Clause, the Free Speech Clause, Lhe Freedom of Assembly 

Clause, and the Equal Protection Clause. (Comp!. 1I 82 PagcID.12.) 

The parties agree thaL Hope Lutheran's state law constitutional claims and federal law 

consliL11tional claims overlap and should be subjected Lo the scU11e analysis. (Der. Br. at 211,-

25 PagdD.223-21,; Pl. Resp. at 25 PagcID.270.) I-lope Lutheran requests that, should the 

Court conclude Lhat the federal constitutional claim should be dismissed, that the CourL 

dismiss its slate law constitutio11ctl claims without prejudice. 

St. Ig11ace is enLiLled to dismissal of the state laws constitutional claims. Having 

dismissed the fedcral claims on L11e meril'>, the sL;-tLc law claims musL also be dismissed on 

the merits. 

2 i ) 
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IV. 

St. Ignace is entitled to the dismissal ofH ope Lutheran's free exercise and free speech 

cla.ims, the equal protection claim, the RLUIPA substantial burden claim and the claims 

broughL under the Michigan ConstiLution. For those claims, Hope Lutheran has nol pleaded 

sullicicnl facts Lo stale a plausible claim. However, SL. Ignace is noL entitled lo dismissal of 

Hope Lutheran's RLUIPA equal treatment claim. Hope Lutheran has identified 

comparable entities based on the legitimate zoning criteria in the zoning ordinance. SL 

Ignace's explanation for why the Hope Lutheran and other secular entities should be treated 

dillcrently ,u-e noL based on the criteria in the zoning ordin:mce. 

ORDER 

For the reasons provided in the accompanying Opinion, St. Ignace's motion for 

judgment on the pleadings (ECF No. 26) is GRANTED IN PART and DENIED IN PART. 

IT IS SO ORDERED. 

Date: May 22. 20 19 /s/ Paul L. Maloncv 
Paul L. Maloney 
United States District]udge 
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