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UNITE D STATE S DISTR ICT COUR T 
F OR  TH E  DISTR ICT OF  NE W H AMP SH IR E 

Gr a ce  Ne w  E n gla n d , e t  a l.  
 

v.       
       
Tow n  of We a r e , e t  a l.  

 

Case No.  1:24-cv-41-PB-AJ  
Opin ion  No. 2025  DNH  132  

ME MOR ANDUM  AND OR DE R  

Howard Kaloogian lives on  a  resident ia lly zoned  proper ty in  the Town 

of Weare, a  small community in  cen t ra l  New Hampshir e. In  2023, Kaloogian 

founded Grace New England, a  fledgling Chr ist ian  church  a ffilia ted with 

Grace In t erna t iona l  Church  and  Min ist r ies. Since founding Grace New 

England, Kaloogian  has held  church  services in  a  conver ted  barn  on  h is  

proper ty.  Although churches a re  permit ted in  the resident ia l zone in  Weare,  

the  Town’s Sit e P lan Review Regula t ions requir e landowners to  seek 

approva l from the P lanning  Board  whenever  they propose a change in  use of 

their  proper ty.  This  lawsuit  stems  from Kaloogian’s cla im tha t  he cannot  be  

made to comply with  the  Town’s Site P lan Review Regula t ions.  

Kaloogian  and Grace New England br ing five cla ims aga inst  the Town, 

it s zoning  enforcement  officer , and it s  P lanning Board cha irman: one under  

the  F ir st  Amendment ’s  Free  Exercise Clause  (Count  I);  two under  the  

Substan t ia l Burden  and Equal Terms provisions  of the  Religious Land Use 
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and Inst itu t iona lized Persons Act  (“RLUIPA”) (Counts II and III, 

respect ively); one under  N.H. Rev.  Sta t . (“RSA”)  §  674:76 (Count  IV); and one 

under  Pa r t  1, Ar t icle 5 of the New Hampshire Const itu t ion  (Count  V).1

Kaloogian  seeks decla ra tory  relief,  an  in junct ion  prevent ing  the  Town from 

applying the Site P lan Review Regula t ions  aga inst  h im, and nomina l 

damages. 

The par t ies have filed cross-mot ions for  summary judgment . For  

reasons  tha t  I spell  ou t  below, I conclude tha t  Kaloogian’s cla ims a re r ipe  

on ly to the exten t  tha t  he asser t s t ha t  he cannot  be compelled to  seek a 

waiver  from the  Sit e P lan Review Regu la t ions th rough  a  formal  public 

process in  order  to hold religious services on  h is proper ty. As to these cla ims,  

I conclude tha t  Kaloogian’s  a rguments fa il on  their  mer it s.  Cla ims  based  on  

specula t ion  about  what  specific requirements the  Town may impose on  

Kaloogian  dur ing the site plan  review process must  r ipen  before they can  be 

pursued. 

For  cla r it y’s sake, I collect ively refer  to the pla in t iffs as “Kaloogian” 
and  the defendants as  “the Town” throughout .  
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I . BACKGR OUND 2

A. Gr a ce  Ne w  E n gla n d  Ch u r ch  

Kaloogian  has lived a t 217 Colby Road in Weare with  h is wife, Mar tha ,

since 2015. Doc. 37-3 a t  86. Their five-acre proper ty is zoned for  resident ia l  

use and fea tures  two h istor ic  st ructu res, both  of  which  a re over  200 years old: 

a  house  in  which  the couple  r esides, and an  adjacent  t imber -framed, New 

England-style barn . Id. a t  86-87; Doc. 37-2 a t  11-12. Before the Kaloogians 

acquired  the barn ,  pr ior  owner s  repor tedly used it as a  woodshop and as  a  

venue  for  socia l funct ions,  complet e with  a  dance floor  and  bandstand.  Doc. 

24-2 a t  1-2.

In 2018, Kaloogian  and h is wife developed plans to conver t  t heir  barn  

in to a  commercia l  event  venue. See Doc. 40-1 a t  3. Twice a round tha t  t ime,  

“in  order  to det ermine if the  Town required anyth ing else from [them] in  

order  to  be in  compliance with  the  Town’s ordinances,”  the couple  went  before 

the  Town’s P lanning Board  to  presen t t heir plans. Doc. 24-2 a t  2; Doc. 37-2 a t 

17. To do so, t hey a t tended a  “Conceptua l Consu lta t ion” with  the Board  (a

type of municipa l review in  Weare expla ined in  grea ter depth  below). Doc. 

40-2 a t 3. There, the  Kaloogians sought  the  P lanning Board’s approva l to u se

Although  the  par t ies  charact er ize the  fact s differen t ly, t hey do not 
dispute the fact s ma ter ia l to  resolving  th is case. See Doc. 40-1 a t  2; Doc. 41-1 
a t  8-9. 

2 

https://nhd-ecf.sso.dcn/doc1/11713255977
https://nhd-ecf.sso.dcn/doc1/11713255977
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713087928
https://nhd-ecf.sso.dcn/doc1/11713087928
https://nhd-ecf.sso.dcn/doc1/11713268611
https://nhd-ecf.sso.dcn/doc1/11713087928
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713268612
https://nhd-ecf.sso.dcn/doc1/11713268612
https://nhd-ecf.sso.dcn/doc1/11713268611
https://nhd-ecf.sso.dcn/doc1/11713269132
https://nhd-ecf.sso.dcn/doc1/11713269132
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their barn  to host  weddings,  funct ions  for  adult s with disabilit ies, and 

polit ica l events, among other  act ivit ies. Doc. 37-2 a t  17. They did not , 

however , envision  loca t ing a  church  there.  Id. Concluding tha t  a  commercia l  

event  venue  was not  a  permit ted use in  the  Town’s resident ia l zone, t he 

P lanning  Board inst ructed  the Kaloogians to obta in a  var iance from the  

Town’s Zoning Board of Adjustmen ts  and then  return  to the P lanning Board. 

Doc. 40-2 a t  3; see Doc. 40-1 a t  3. The couple did  not  pu rsue  the  commercia l 

en terpr ise  fur ther , bu t  according to Kaloogian , t he P lanning  Board 

nonetheless in formed them tha t  “as long as [they] did not  charge for  t he  

events, t he barn  cou ld be used for  any lawful purpose, including dances and  

weddings.” Doc. 24-2 a t 2. 

In  the years tha t  followed, the Kaloogians hosted  a  var iety of 

community events  on  their  proper ty, ranging from the  h istor ica l and polit ica l 

to the  nupt ia l and socia l. For  example, each  Apr il,  they  have par tnered with  

Amer icans for  P rosper ity  to host  an  annua l speaking program tha t  

commemora tes the  1772 P ine Tree Riot , typica lly drawing a round 150  

a t tendees.3 Doc. 37-2 a t  15. Their proper ty  has simila r ly played host  t o 

polit ica l speakers, including an  ou tdoor visit  from then-president ia l 

Unlike the other  la rge events referenced, the Kaloogians began host ing 
commemora t ions of  the  P ine Tree Riot  before their  Conceptua l Consu lta t ion  
with the  P lann ing Board. See Doc. 37-2 a t  15. 

3 

https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713268612
https://nhd-ecf.sso.dcn/doc1/11713268611
https://nhd-ecf.sso.dcn/doc1/11713087928
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
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candida te Rober t  F .  Kennedy, J r .  in  2023, which drew a round 300 people. Id. 

a t  14. They a lso len t  their  proper ty for  an  ou tdoor  wedding  a t tended by more  

than  100 people in  2019, in  which  the ba rn  served as a  food-staging a rea for 

ca ter ing sta ff. Id. a t  16. And, like many a  homeowner ,  t he Kaloogians have 

hosted a  var iety of smaller  socia l ga ther ings a t  t heir  home, including 

“pinochle games, backgammon tournaments, Super  Bowl pa r t ies, and New 

Year ’s Eve par t ies.” Doc. 24-2 a t  3. 

Shor t ly  a fter  moving to Weare, Ka loogian a lso began  to host  small 

religious ga ther ings inside h is house. Id. a t  3. These events  included  weekly 

Bible studies in h is house’s family  room, which  usua lly  drew around 20  

a t tendees.  Id. He a lso used h is house as a  set t ing in  which  to “counsel and  

engage in  fellowship,” including by using it s kitchen  and din ing room as  

venues for  Thanksgiving meals and communions.  Id. 

In  the fa ll of 2022, Kaloogian decided to expand the religious act ivit ies 

on h is proper ty  by formally establish ing a new church .  Doc. 37-2 a t  17. The 

following spr ing, he became an  orda ined min ister  with  Grace In terna t iona l  

Church  and Minist r ies, Inc., a  non-profit in terna t iona l  Chr ist ian  

organiza t ion , and tha t  summer ,  he obta ined a  char ter  cer t ifica t ion  from the  

same to  establish Grace New England  in  Weare. Id.; Doc. 37-3 a t  73. He a lso 

obta ined an  employer  iden t ifica t ion  number  from the In terna l Revenue  

Service and opened  bank accounts  in  Grace New England’s  name.  Doc 37-3 a t 

https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713087928
https://nhd-ecf.sso.dcn/doc1/11713087928
https://nhd-ecf.sso.dcn/doc1/11713087928
https://nhd-ecf.sso.dcn/doc1/11713087928
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255977
https://nhd-ecf.sso.dcn/doc1/11713255977
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84; Doc. 37-2 a t  19. In  September 2023, Grace New England  incorpora ted  a s 

a  non-profit corpora t ion  in  New Hampshire. Doc. 37-3 a t  81. 

Kaloogian began  holding weekly worsh ip services for  Grace New 

England’s congrega t ion on  Sa turday n ights  in  h is barn  in  the summer  of  

2023. Doc. 37-2 a t 19. He a lso cont inued to host  Bible studies, now under  the  

auspices  of Grace New England, on  Tuesday n ights.  Id. At tendance a t  the  

Sa turday n igh t  worsh ip services seasona lly fluctua tes  between  30 and 40,  

while Bible studies draw 12 to 20. Id. a t  19-20. The congrega t ion’s size swells 

fur ther  for  cer ta in  holiday services; 39 people a t tended Grace New England’s 

candlelit  Chr istmas Eve service in  2023, for  example, and 71 people a t tended 

it s East er  service in  2024. Id.; Doc. 37-5 a t 30. And the congrega t ion  a lso 

ga thers for  a  var iety of other  funct ions tha t  a re socia l in  na ture, such as 

cookouts, “ladies n igh ts,” and month ly movie n igh ts. Doc. 37-5 a t  4-74. 

To accommoda te Grace New England’s growing congrega t ion ,  

Kaloogian  has  renovated h is  proper ty over  t ime, including  the in ter ior  of h is  

barn . Gone a re  the  bandstand  and dance floor , which  he  has respect ively  

replaced with  a  pu lpit  and  four teen  pews sea t ing  up to 85 people. Doc. 24-2 a t 

2; Doc. 37-2 a t  19. He a lso h ir ed someone to clear n inety  feet  a longside Colby 

Road on  either  side of h is dr iveway for  congregan t  parking.  Doc. 37-2 a t  12. 

In  October  2023, he  insta lled a  propane-powered r adian t  hea ter  in  t he barn , 

pa id for by Grace In terna t iona l, and over  the last  few years,  he has gradua lly  

https://nhd-ecf.sso.dcn/doc1/11713255977
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255977
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255979
https://nhd-ecf.sso.dcn/doc1/11713255979
https://nhd-ecf.sso.dcn/doc1/11713087928
https://nhd-ecf.sso.dcn/doc1/11713087928
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
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insu la ted the st ructure’s ceiling, floor , and lower-level walls. Id. a t  21. And in 

the summer  of  2024, with  help, he insta lled a rest room in  the barn . Id. a t  22. 

The Kaloogians promote Grace New England’s act ivit ies th rough a 

var iety of communica t ion  channels, including an  email list , invita t ion 

handouts a t  other  events they host , and  adver t isement s in  “Weare in  the  

Wor ld,” an  email newslet ter  published by the Town’s libra ry.  Id. a t  24; Doc. 

37-4 a t 88. Online,  much of t he church’s publicity effor t s a r e managed by  

Grace Woodlands, a  Texas-based  a ffilia t e of Grace In terna t iona l. Doc. 37-2 a t 

23-24. Grace Woodlands manages  the church’s website, Facebook page,  and 

Instagram page. Id. Grace New England is a lso listed on  a  mobile applica t ion 

ca lled the Church  Center  App, which  essen t ia lly opera tes a s a public church  

directory.  Id. 

B .  R e gu la t or y  Ba ck gr ou n d  

New Hampshir e  law empowers municipa lit ies to enact  zon ing 

ordinances  to regula te land use with in  their  boundar ies.  RSA § 674:16. 

Municipa lit ies may do so by geographica lly parceling the  land with in  their  

bounds in to  any number  of  “dist r ict s” tha t  serve the st a tu tory purposes of  

zoning as la id ou t in RSA § 674:17. Id. § 674:20. With in  each  dist r ict ,  a  

municipa lity has fa ir ly expansive au thor ity to  impose  uniform ru les t ha t  

“regula t e and r est r ict  the erect ion , const ruct ion , r econst ruct ion , a lt era t ion ,  

repa ir , or  use of  bu ildings, st ructures, or  land” therein .  Id. 

https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255978
https://nhd-ecf.sso.dcn/doc1/11713255978
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
https://1.next.westlaw.com/Document/NCDFA83108CED11F0AF6FD18E7AE4A3FE/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/NBF43CD50DAD211DAB50AC802941FC15B/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/NBF43CD50DAD211DAB50AC802941FC15B/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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Sta te law a lso au thor izes municipa l planning boards “to require  

preliminary review of site plans and to  review and approve  or  disapprove of  

site plans for  t he development  or  change or  expansion  of use of t ract s for  

nonresident ia l  uses  or  for  mult i-family dwelling unit s.” Id. § 674:43. To do so, 

planning boards must adopt  “site  plan  r eview regula t ions,”  which  define “the  

procedures which  the [planning] board sha ll follow in  reviewing site  plans”  

and  must , in ter  a lia , “[i]nclude [a ] provision  for  waiver of any por t ion of the 

regula t ions.” Id. § 674:44. 

By it s t erms, t he  Town’s Zoning Ordinance  serves to “promot[e] the 

public hea lth ,  genera l growth , sa fety and genera l welfa re.”  Doc. 1-3 a t  9. To 

do so, the Zoning Ordinance set s  ou t six “Zoning Dist r ict s” in to which pr iva t e 

and public land in Weare is ca tegor ized: Village, Resident ia l, Rura l 

Agr icu ltura l, Commercia l, Indust r ia l, Wet lands,  and Resident ia l  

Manufactured Housing.  Id. These Zoning Dist r ict s a re  non-cumula t ive in  

na ture,  meaning tha t  the  Zoning  Ordinance separa tely enumera tes  the  

permit ted uses  in  each . See id. a t  23-35. Sect ion  17.2 of the Zoning Ordinance  

establishes the permit ted uses in Weare’s Resident ia l Dist r ict , which  include 

single- and two-family dwellings, home-based businesses, conserva t ion , and  

cer ta in  agr icu ltura l act ivit ies. Id. a t  23. Relevant  here, churches  a re the very 

fir st  permit ted  use listed  in Sect ion  17.2. Id. 

https://1.next.westlaw.com/Document/N40928E1064B511F0AB25FC8037D18409/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/NFAEA2F8176FA11E3AACBB2976351E2D1/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://nhd-ecf.sso.dcn/doc1/11713078622
https://nhd-ecf.sso.dcn/doc1/11713078622
https://nhd-ecf.sso.dcn/doc1/11713078622
https://nhd-ecf.sso.dcn/doc1/11713078622
https://nhd-ecf.sso.dcn/doc1/11713078622
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The Town’s Sit e P lan Review Regula t ions, meanwhile, requ ire the  

approva l from Weare’s P lanning Board  “whenever any development  or  

change or  expansion  of use of a  site governed by these regula t ions is proposed 

or  whenever  any changes a re proposed  which  differ  from an  exist ing  site plan  

as previously approved by the P lanning Board.”  Doc. 1-8 a t  6. The purposes of 

the Review Regula t ions a re numerous; ch ief among them,  however , is to 

“[p]rotect  the public  hea lth , sa fety,  welfa re and prosper ity.” Id. a t  5. 

Sect ion  III of the Sit e P lan Review Regu la t ions set s ou t  “guidelines” for 

“what  const itu tes a  change of use of  sufficien t  magnitude or  impact  t o t r igger  

P lanning Board act ion .” Id. a t  6. In  relevant  par t , the  gu idelines suggest  tha t  

the P lanning Board  should  review “[a]ny change in  use  of a  site or  st ructure  

when  such  change is mater ia lly or  substan t ia lly differen t  from the previous  

use such  tha t  t here  is a  sign ifican t  effect  on  the  quant ita t ive or  qua lita t ive  

requirements of these Regula t ions  or  the Zoning  Ordinance,” as well as “[a ]ny  

expansion  of use of  a  site or  st ructu re  where there is” such  an  effect .  Id. 

When there is “doubt” as to  whether  a  given  project  necessit a tes the  

P lanning Board’s approva l,  Sect ion  III invites the “affected  par ty” to “request  

a  determina t ion  from the Board.” Id. Rela tedly, Sect ion  V of the Review 

Regula t ions  provides for two “pre-applica t ion  reviews” ca lled “Conceptua l  

https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
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Consulta t ions”4 and “Design  Reviews.” Id. These reviews a re charact er ized as 

“opt iona l” and  ava ilable “to discuss project  proposa ls with  the P lann ing  

Board in  the ear ly stages of considera t ion  and design .”  Id. A Conceptua l 

Consulta t ion , t he on ly of these two r eviews invoked in  th is case, is defined as: 

A discussion  in  conceptua l form and genera l t erms only.  
Discussion  may include desir abilit y of t ypes of developmen t  and 
proposa ls under  the master  plan . No development  plans  can  be  
used a s par t  of the  discussion . An  exist ing survey, t ax  map, etc.  
may be refer r ed to.  The  meet ing  must  be  scheduled  on  the  Board’s 
meet ing agenda ,  bu t  it  is not  necessary to make formal not ice to  
abut ters and other  applicable individua ls.  

Id. While Conceptua l Consult a t ions  must  be scheduled  on  the P lanning  

Board’s meet ing agenda , they  do not serve as applica t ions for the Boa rd’s  

formal approva l. Id. a t 6-7. Ra ther , the  Board offers these  preliminary 

reviews “to save the applican t  unnecessary expense and changes la t er  in  the  

process.” Id. a t  7. 

Sign ifican t ly, Sect ion  XV of the Review Regula t ions permits the  

P lanning  Board to “waive the  requ irements for  any of t he specific it ems  

out lined  in these  Regula t ions,” so long a s the Board finds tha t  “requir ing a ll  

the in format ion  wou ld be inconsisten t  with  the in ten t  of these regula t ions,  

The par t ies and their  deponen ts in t erchangeably refer  to the  
“conceptua l” process as a  “review,” “discussion ,” “consulta t ion ,” or  “meet ing.”  
For  consistency,  I refer  to it  as a  “Conceptua l Consulta t ion”  in  keeping with  
the  Site P lan  Review Regula t ions’ verbiage. See Doc. 1-8 a t  6. 

4 

https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
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and the lack of  such  informat ion  will not  impair  or  prejudice the Board’s  

review.” Id. a t  22. In h is deposit ion  test imony,  t he P lanning Board’s  

cha irman , Cra ig  Francisco, expla ined tha t  a Conceptua l  Consulta t ion  serves 

as the  ear liest procedura l juncture  a t  which the  P lanning Board has  

au thor ity to  issue a  waiver  from fur ther  review. Doc. 37-2 a t  188. 

Absent such  a waiver , a  change of use goes before  the P lanning Board  

th rough one of two processes: Site P lan Review or  Change of Use Review. 

Doc. 1-8 a t  6, 21-22. The former  is t he more comprehensive of the two;  per 

Sect ion  X of the Site P lan  Review Regula t ions, in  applying for  Site P lan 

Review,  a  proper ty  owner  must  submit  a  pla t  of the subject  proper ty  

depict ing it s layout  and a t t r ibu tes in  deta il; provide not ice to the proper ty’s  

abut ters; and pay cer ta in  fees to the Town.  See id. a t  11-13, 26. The Board 

may a lso require  the proper ty owner  to submit  addit iona l exhibit s as 

warran ted by the  pa r t icu la r  change of u se, including professiona lly prepared 

studies, r ender ings, and design  plans. Id. a t  13-14. 

Alterna t ively, “[i]n  instances  where  a  change of u se does not  require  a  

site plan ,” the  P lanning Board  may  require  under  Sect ion XIII of the Site 

P lan  Review Regula t ions tha t  a  proper ty owner  submit  to  a Change of Use 

Review. Id. a t  21-22. In determin ing whether  to  do so, t he Board  must  

consider whether  a proposed use “reflect [s] the na ture of the exist ing or  

fu ture use,” “differ [s] in  character , na ture and kind from the  exist ing  use,”  

https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
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would “hav[e]  a  substan t ia lly differen t  impact  on  the neighborhood,”  or 

would, “in  the  opin ion  of the  Board[,] require[] P lanning Board approva l in  

order  to ensure the  hea lth , welfa re, mora lity (in t egr ity, pr inciples) and sa fety 

of Weare’s cit izens and recrea t iona l  guest s.” Id. If the Board  concludes tha t  a 

proper ty owner  should  undergo  Change of Use Review, the proper ty owner  

must  submit  a  proposa l descr ibing  the subject  proper ty  and planned  changes  

a long with  a  “sca led plan  of t he proper ty.” Id. a t  22. As compared to the 

submissions required  for Site P lan Review, th is proposa l may be less 

deta iled, with  the cavea t  tha t  the Board may st ill request  “any fur ther  

in format ion it deems necessa ry for  proper  review.” See id. The proper ty  

owner  must  a lso pay an  applica t ion  fee.  Id. a t  26. 

C . Th e  P a r t ie s ’ In t e r a c t ion s  

Shor t ly a fter  Kaloogian established Grace New England, Weare’s Town 

Administ ra tor , Naomi Bolton , saw one of the  adver t isemen ts in  “Weare in  the  

Wor ld” for  it s weekly church  services.  Doc. 37-2 a t  103; see a lso Doc. 37-4 a t 

88. Bolton  asked Tony Sawyer , the Town’s  zoning enforcement  officer , to visit 

Kaloogian’s proper ty la ter  t ha t  day.  Doc. 37-2 a t  118. There, dur ing a  

fifteen-minute  visit , Kaloogian showed Sawyer a round h is proper ty, including  

the  ret rofit t ed barn .  Doc. 37-3 a t  20. Sawyer  provided Kaloogian with  a  

“Planning Board Applica t ion For conceptua l or  design r eview” and informed 

h im tha t  “to cont inue doing  what  [he was] doing,” Kaloogian would “just  have  

https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://ecf.nhd.uscourts.gov/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255978
https://nhd-ecf.sso.dcn/doc1/11713255978
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255977
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to go to the planning board,” a  process  Sawyer indica t ed tha t  Kaloogian could 

in it ia te by submit t ing the  applica t ion .5 Id. a t  20-21; see a lso Doc 37-4 a t  15. 

Ra ther  t han  fill ou t  and submit  the applica t ion , Kaloogian drafted  a  

let ter  to Francisco  on  Grace New England’s let t erhead. Doc. 1-2 a t 2-3. In  the 

let ter ,  Kaloogian represen ted tha t  Sawyer  had told h im tha t  h is “proper ty is  

zoned resident ia l  and [he and h is wife] a re thus not  a llowed to hold church  

services on  [their ] proper ty.” Id. a t  2. Kaloogian went  on  to  asser t  tha t  

requir ing  h im to complete the  applica t ion cont radicted the Town’s  Zoning  

Ordinance,  given  tha t  it provides for  churches as a  permit t ed use in  the  

Resident ia l Dist r ict , and amounted to a  const itu t iona l  viola t ion  because 

“submit [t ing] t he form . . . would involve the government  prohibit ing [h is]  

r igh t  to  worsh ip in  [h is] home.” Id. Thus, Kaloogian told Francisco, he would 

refuse  to comply with  Sawyer ’s request . Id. 

The “Planning Board  Applica t ion For conceptua l or  design r eview” is a 
one-page form tha t ,  in  addit ion  to  fields solicit ing cer ta in  iden t ifying  
informat ion  (e.g., address of proper ty, contact  in format ion ,  acreage), a sks four 
quest ions. Doc. 37-4 a t  15. F ir st , it  a sks  the applican t  t o “[d]escr ibe in  deta il 
a ll exist ing uses & st ructures  on  the  subject  proper ty.” Id. Next , the form 
asks the applican t  t o “[d]escr ibe in deta il a ll proposed uses, st ructures, 
const ruct ion  or  modifica t ions.” Id. The form then  asks applican ts to “[c]heck if 
proposa l  includes” a  “[n]ew st reet ,”  “[p]ublic/[c]ommunity [w]a ter ,” or 
“[p]ublic/[c]ommunity [s]ewer .” Id. F ina lly, the applican t must  iden t ify the 
da te of “any Var iance gran ted” or  “any Specia l Except ion  gran ted.” Id. 

https://nhd-ecf.sso.dcn/doc1/11713255977
https://nhd-ecf.sso.dcn/doc1/11713255978
https://nhd-ecf.sso.dcn/doc1/11713078621
https://nhd-ecf.sso.dcn/doc1/11713078621
https://nhd-ecf.sso.dcn/doc1/11713078621
https://nhd-ecf.sso.dcn/doc1/11713078621
https://nhd-ecf.sso.dcn/doc1/11713255978
https://nhd-ecf.sso.dcn/doc1/11713255978
https://nhd-ecf.sso.dcn/doc1/11713255978
https://nhd-ecf.sso.dcn/doc1/11713255978
https://nhd-ecf.sso.dcn/doc1/11713255978
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Francisco responded to Kaloogian ’s let t er  a  week la ter . Doc. 1-4 a t  2-3. 

In h is let ter , Francisco  sta ted  tha t , a fter  meet ing to discuss  Kaloogian’s let ter  

and the  “use of  [h is] proper ty  for  religious and/or  other  ga ther ings,” t he  

P lanning  Board had  “determined tha t  [Kaloogian wou ld] need to apply for a 

Site P lan  to cont inue these ga ther ings.”  Id. Francisco cit ed the Zoning  

Ordinance’s defin it ion  of “applican t ,” which  encompasses  any individua l(s) 

“desir ing  to const ruct ,  assemble or  erect  any st ructure for  resident ia l,  

commercia l, agr icu ltura l, religious, or  other  purpose anywhere with in  the  

Town of Weare.” Id. a t  2; accord Doc. 1-3 a t  13. Francisco  a lso referenced the  

Board’s au thor ity  to conduct  Site P lan  Review under  Sect ion  I  of the Site 

P lan  Review Regula t ions, see Doc 1-8 a t  5, and Sect ion  II’s enumera t ion  of  

their  purposes, see id. a t  5-6. Doc. 1-4 a t  2-3. Francisco concluded  h is let ter  

by not ing tha t  “Sect ion  III goes on  to expla in  tha t  the  P lann ing Board sha ll  

have the responsibility for  making  the fina l decision  as  to the necessity of  

Site P lan  Review.” Id. a t  3; see a lso Doc. 1-8 a t 6. 

On October  23, 2023, the Town sen t  a  cease-and-desist not ice  to 

Kaloogian , inst ruct ing h im to “immedia tely stop any  assembly regarding  

Grace New England Church  . . . un t il a  sit e plan  is submit ted, reviewed and  

there is a  decision  made by the Town P lanning  Board.” Doc. 1-1 a t  2. Cit ing 

Ar t icle 9  of the  Zoning Ordinance,  see Doc. 1-3 a t  20, the  cease-and-desist 

not ice  indica ted tha t  Kaloogian  would owe a  fine of $275 per  day of 

https://nhd-ecf.sso.dcn/doc1/11713078623
https://nhd-ecf.sso.dcn/doc1/11713078623
https://nhd-ecf.sso.dcn/doc1/11713078623
https://nhd-ecf.sso.dcn/doc1/11713078622
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078623
https://nhd-ecf.sso.dcn/doc1/11713078623
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078620
https://nhd-ecf.sso.dcn/doc1/11713078622
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noncompliance  sta r t ing  th ir ty  days thereafter . Doc. 1-1 a t  2. Three days la ter , 

Kaloogian responded in  wr it ing th rough  counsel,  demanding tha t  the Town 

“withdraw [it s] ‘Cease and Desist ’ let ter  immedia tely” and threa ten ing su it  if  

“the members  and visitors” of Grace New England “be pena lized or  t heir  civil 

r igh ts be otherwise  punished or  burdened.” Doc. 1-5 a t  2-4. The next  day, by 

way of an ema il from Sawyer ,  the Town “temporar ily lift ed” the  

cease-and-desist . Doc. 1-6 a t  2. 

The Town responded to Kaloogian aga in  by email from it s  own counsel  

on  December 10, 2023. Doc. 1-7 a t  2-3. In her  message, the Town’s a t torney  

asser ted tha t ,  while “Churches a re  a  permit ted  use in  the [r esident ia l]  

dist r ict ,” “a ll non-resident ia l uses in  Weare require site  plan  approva l,  

regardless of whether  the use of the proper ty is  permit ted by zoning  or  not .”  

Id. a t  3. Thus,  she advised, “[t ]he use of  the barn  to hold religious services  

requires site plan  approva l,  just  a s any  other  non-resident ia l use wou ld 

require.” Id. The Town’s a t torney  went  on  to  dist inguish Grace New 

England’s act ivit ies from other  socia l ga ther ings in  Kaloogian’s home based 

on the  former’s open  invita t ion  to the public,  not ing tha t  the  resu lt ing “issues  

such  as parking, hours of opera t ion , ligh t ing, and the  sa fety of those  

assembling in  the barn  a re subject  to review under  both  sta te and federa l  

law.” Id. She concluded her  email  by asking Kaloogian’s counsel to “inst ruct  

[h is] clien t  to apply  for  site plan  approva l with in  the next  30 days,  or  the  

https://nhd-ecf.sso.dcn/doc1/11713078620
https://nhd-ecf.sso.dcn/doc1/11713078624
https://nhd-ecf.sso.dcn/doc1/11713078625
https://nhd-ecf.sso.dcn/doc1/11713078626
https://nhd-ecf.sso.dcn/doc1/11713078626
https://nhd-ecf.sso.dcn/doc1/11713078626
https://nhd-ecf.sso.dcn/doc1/11713078626
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town may choose to  seek the  assist ance  of the Hillsborough County Super ior  

Cour t  to r equire h im to do  so.” Id. Kaloogian’s counsel  and  the Town’s  

a t torney  subsequen t ly agreed to extend th is deadline  to February 10, 2024.  

Doc. 24-2 a t  6. 

D.  P r oce d u r a l Ba ck gr ou n d  

On February 9, 2024, Kaloogian and Grace New England filed th is 

lawsuit  aga inst  the  Town, as well as aga inst  Sawyer and F rancisco  in  their  

individua l and officia l capacit ies. Doc. 1. Kaloogian  moved for  a  preliminary  

in junct ion  on  March  1, 2024. Doc. 24. While tha t  mot ion  was pending, the  

par t ies moved to  stay  the case for n inety  days to explore an  ou t -of-cour t  

resolu t ion  to their  dispute, dur ing  which  the Town agreed  not  to take any  

enforcement  act ion  rela ted to religious  ga ther ings a t  t he Kaloogians’ home.  

Doc. 31. I gran ted tha t  mot ion .  

While the lit iga t ion was stayed, Kaloogian  submit ted  an  unsigned and  

unda ted  “shor t  ‘nar r a t ive’ a sking the Town . . . to waive a ll sit e plan /change 

of use review requir ements pursuant  to  New Hampshir e law.” Doc. 37-4 a t 

36. In  response, the  Town not ified Kaloogian in  a  let ter  tha t , “following the 

same pa th  as a ll others,” he would be scheduled for  a  Conceptua l  

Consulta t ion  with  the  P lann ing Board on  it s October 24, 2024 meet ing 

agenda to “discuss face to face the r equest .” Id. a t  38. At tached to tha t  let t er ,  

the Town provided Kaloogian  with another  copy of the same applica t ion for  a 

https://nhd-ecf.sso.dcn/doc1/11713078626
https://nhd-ecf.sso.dcn/doc1/11713087928
https://nhd-ecf.sso.dcn/doc1/11713078619
https://nhd-ecf.sso.dcn/doc1/11713087926
https://nhd-ecf.sso.dcn/doc1/11713108620
https://nhd-ecf.sso.dcn/doc1/11713255978
https://nhd-ecf.sso.dcn/doc1/11713255978
https://nhd-ecf.sso.dcn/doc1/11713255978
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Conceptua l Consult a t ion  tha t  Sawyer had provided du r ing h is site visit over 

a  year  before and asked h im to “kindly r eturn the  conceptua l form pr ior  to  

the meet ing.” Id. a t 38-39. Refusing to do so, Kaloogian  inst ead submit ted  h is 

waiver  request  to the Town’s Zoning Board of Adjustments, which  

determined a t it s December 3, 2024 meet ing tha t  it  lacked jur isdict ion  to  

consider  t he request .  Doc. 37-4 a t 41; Doc. 45-1 a t  3. By a ll accounts, 

Kaloogian  never  a t t ended the scheduled meet ing with  the  P lanning Board.  

Fa iling  to reach  an  accord, the par t ies  proceeded with  discovery 

following the st ay’s expira t ion . Doc. 33. At  a  sta tus conference on  November  

25, 2024, with  Kaloogian’s agreement , I den ied as moot without  prejudice  h is 

mot ion for  a  preliminary in junct ion  based on the Town’s nonenforcement  

aga inst  h im dur ing  the pendency of  th is lit iga t ion .  See Doc. 26-1 a t 8-9. The 

par t ies agreed tha t  the  case would be  resolved on  cross-mot ions for  summary  

judgment , which a re before me now. 

I I .  STANDAR D OF  R E VIE W  

Summary judgment  is appropr ia te when  the record revea ls  “no genuine  

dispute  as to  any mater ia l fact  and the  movant  is en t it led to judgment  as  a  

mat ter  of law.” Fed. R. Civ. P . 56(a); Tang v. Cit izens Bank, N.A., 821 F .3d 

206, 215 (1st  Cir . 2016). In  th is con text ,  a  “mater ia l fact” is  one tha t  has the  

“poten t ia l to  a ffect  t he ou tcome of t he su it .” Cherkaoui v. City of Quincy, 877 

F .3d 14, 23 (1st  Cir . 2017) (quot ing Sánchez v. Alvarado, 101 F .3d 223, 227 

https://nhd-ecf.sso.dcn/doc1/11713255978
https://nhd-ecf.sso.dcn/doc1/11713255978
https://nhd-ecf.sso.dcn/doc1/11713271768
https://nhd-ecf.sso.dcn/doc1/11713160235
https://nhd-ecf.sso.dcn/doc1/11713100438
https://www.westlaw.com/Document/N1B4C0B30B96A11D8983DF34406B5929B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic58d4d9220ff11e6b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_215
https://www.westlaw.com/Document/Ic58d4d9220ff11e6b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_215
https://www.westlaw.com/Document/I7bf21fd0d96111e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_23
https://www.westlaw.com/Document/I7bf21fd0d96111e7b393b8b5a0417f3d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_23
https://www.westlaw.com/Document/Ibfa15c6c940911d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_227
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(1st  Cir . 1996)). A “genuine dispute” exist s if a  reasonable  fact finder  could  

resolve the disputed fact  in  t he nonmovant ’s favor .  E llis v.  F id. Mgmt . Tr .  

Co., 883 F .3d 1, 7 (1st  Cir . 2018). 

Where the movant  does not  bear  the burden  of proof on  the disposit ive  

issue, it  need only “demonst r a te the absence of a  genuine issue of mater ia l  

fact .” Celotex Corp. v.  Ca t ret t , 477 U.S. 317, 323 (1986); accord Irobe v. U.S. 

Dep’t  of Agr ic., 890 F .3d 371, 377 (1st  Cir . 2018). Where, however , “the 

movant  bears  the burden  of proof a t  t r ia l,  he  must  demonst ra te every  

element  of h is case  such  tha t  ‘no reasonable t r ier  of fact  cou ld find other  than  

for [h im].’” Har ley-Davidson  Credit  Corp. v. Ga lvin , 807 F .3d 407, 411 (1st 

Cir . 2015) (a lt era t ion  in  or igina l) (quot ing  Lopez v. Corporación  Azucarera  de 

P .R., 938 F .2d 1510, 1516 (1st  Cir . 1991)). 

When the par t ies cross-move for  summary judgment , the standard of  

review is applied to “each  mot ion  separa tely, drawing a ll in ferences in  favor 

of each  non-moving par ty in  tu rn .” AJ C Int ’l, Inc.  v. Tr iple-S Propiedad, 790 

F .3d 1, 3 (1st Cir . 2015) (quot ing D & H Therapy Assocs., LLC v. Bos. Mut . 

Life Ins. Co., 640 F .3d 27, 34 (1st  Cir . 2011)); see a lso Mandel v. Bos. Phx., 

Inc., 456 F .3d 198, 205 (1st Cir . 2006) (“The presence of cross-mot ions for 

summary judgment  neither  dilu tes  nor  distor t s t h is st anda rd of review.”).  

Thus,  I  must  “determine whether  either  of the par t ies  deserves judgment  as a  

https://www.westlaw.com/Document/Ibfa15c6c940911d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_227
https://www.westlaw.com/Document/I696acd70175b11e8874f85592b6f262c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_7
https://www.westlaw.com/Document/I696acd70175b11e8874f85592b6f262c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_7
https://www.westlaw.com/Document/I81e77b109c9d11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_323
https://www.westlaw.com/Document/I103e6ca05d3011e8abc79f7928cdeab9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_377
https://www.westlaw.com/Document/I103e6ca05d3011e8abc79f7928cdeab9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_377
https://www.westlaw.com/Document/I7f7e1c469dcf11e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_411
https://www.westlaw.com/Document/I7f7e1c469dcf11e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_411
https://www.westlaw.com/Document/Ie0776b4694be11d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1516
https://www.westlaw.com/Document/Ie0776b4694be11d9a707f4371c9c34f0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1516
https://www.westlaw.com/Document/I51adb93510f111e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_3
https://www.westlaw.com/Document/I51adb93510f111e5a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_3
https://www.westlaw.com/Document/I6c995e556b4911e0b63e897ab6fa6920/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_34
https://www.westlaw.com/Document/I6c995e556b4911e0b63e897ab6fa6920/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_34
https://www.westlaw.com/Document/I040206f0232711dbbffafa490ee528f6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_205
https://www.westlaw.com/Document/I040206f0232711dbbffafa490ee528f6/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_205


 

    

    

   

  

 

       

 

  

  

   

    

  

   

    

   

       

   

    

    

 19 

Case 1:24-cv-00041-PB-AJ Document 50 Filed 11/10/25 Page 19 of 50 

mat ter  of law on  fact s tha t  a re not  dispu ted.” Adr ia  In t ’l Grp. v. Fer ré Dev., 

Inc., 241 F .3d 103, 107 (1st Cir . 2001). 

I I I .  ANALYSIS  

The par t ies preliminar ily dispute  whether  Kaloogian’s cla ims a re r ipe  

for  adjudica t ion . I conclude tha t  they a re  not , save for  one nar row respect . I  

begin  by expla in ing the  ana lysis tha t  leads me to tha t  conclusion . I t hen  

examine how Kaloogian’s cla ims fa re as  applied to the  limit ed r ipe 

cont roversy presen t  here. 

A. R ip e n e ss  

“The ‘basic ra t iona le’ of the r ipeness inquiry is ‘to prevent  the cour t s,  

th rough avoidance of premature adjudica t ion , from entangling themselves in  

abst ract  disagreements.’” Roman Cath . Bishop of Spr ingfield v. City of 

Spr ingfield, 724 F .3d 78, 89 (1st Cir . 2013) (quot ing  Abbot t Labs. v. Gardner , 

387 U.S. 136, 148 (1967)). Par t icu la r ly r elevant  here,  t he “[r ]ipeness doct r ine 

seeks to  preven t  the adjudica t ion  of cla ims rela t ing to  ‘cont ingent  fu ture  

events tha t  may not  occur  as  an t icipa ted, or  indeed may not  occur  a t  a ll.’”  In 

re F in . Oversigh t  & Mgmt . Bd. for  P .R., 9 F .4th  1, 8 (1st  Cir . 2021) (quot ing 

Reddy v. Foster , 845 F .3d 493, 500 (1st Cir . 2017)). Th is doct r ine  has evolved 

to have  both  ju r isdict iona l and prudent ia l  underpinnings. Mangual v. 

Rotger -Saba t , 317 F .3d 45, 59 (1st  Cir . 2003). On  the ju r isdict iona l  side, 

requir ing tha t  a  cla im is r ipe  to adjudica te  ensures tha t  a  cour t  steers clear  of  

https://www.westlaw.com/Document/Ie848619b79a611d99c4dbb2f0352441d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_107
https://www.westlaw.com/Document/Ie848619b79a611d99c4dbb2f0352441d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_107
https://www.westlaw.com/Document/I043a2157f2bf11e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_89
https://www.westlaw.com/Document/I043a2157f2bf11e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_89
https://www.westlaw.com/Document/I2377674b9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_148
https://www.westlaw.com/Document/I2377674b9c1e11d9bdd1cfdd544ca3a4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_148
https://www.westlaw.com/Document/Iec285c20fbc111ebb50888cbe27636bd/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_8
https://www.westlaw.com/Document/Iec285c20fbc111ebb50888cbe27636bd/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_8
https://1.next.westlaw.com/Document/I66c7dfc0d87f11e6b27be1b44e7e7e5b/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://www.westlaw.com/Document/Ib67976ca89c011d98b51ba734bfc3c79/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_59
https://www.westlaw.com/Document/Ib67976ca89c011d98b51ba734bfc3c79/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_59
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render ing an  unconst itu t iona l advisory  opin ion  in  cont r avent ion  of  Ar t icle  

III’s “case or  con t roversy” requirement .  Roman Cath ., 724 F .3d a t  89. 

Prudent ia lly,  t h is requiremen t  assu res  “‘judicia l r est ra in t  from unnecessary  

decision  of const itu t iona l issues’”  where  “delay  may see the  dissipa t ion  of t he  

lega l dispute  withou t  need for  decision .”  Mangual, 317 F .3d a t  59 (quot ing  

The Regiona l Ra il Reorganiza t ion Act  Cases, 419 U.S. 102, 138 (1974)). 

The r ipeness inquiry requires a  pla in t iff to  show tha t  “there is a 

substan t ia l cont roversy, between  par t ies having  adverse lega l in terest s, of  

sufficien t immediacy and rea lity to war ran t” judicia l review. Lab. Rels. Div. 

of Const r . Indus. of Mass., Inc. v. Hea ley, 844 F .3d 318, 326 (1st  Cir . 2016) 

(quot ing  MedImmune, Inc. v. Genentech , Inc., 549 U.S. 118, 127 (2007)). To 

do so, the pla in t iff must  est ablish  two elements:  “fitness” and “hardsh ip.” 

Reddy, 845 F .3d a t 501. The fitness prong, which dua lly serves ju r isdict iona l 

and prudent ia l funct ions,  “concerns  whether  there is a  sufficien t ly live case or  

cont roversy, a t  the t ime of the proceedings, to crea te ju r isdict ion  in  the  

federa l cour t s.” Roman Cath ., 724 F .3d a t  89. “This branch  of the test  

typica lly involves subsidia ry quer ies concern ing fina lity, defin iteness, and the 

exten t  to which  resolu t ion  of  the cha llenge depends  upon fact s tha t  may not  

yet  be su fficien t ly developed.” Ernst  & Young v.  Depositors Econ . Prot . Corp., 

45 F .3d 530, 535 (1st  Cir . 1995). Meanwhile, the “wholly  prudent ia l” hardsh ip  

prong,  Roman Cath ., 724 F .3d a t  89, “typica lly tu rns upon  whether  t he  

https://www.westlaw.com/Document/I043a2157f2bf11e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_89
https://www.westlaw.com/Document/Ib67976ca89c011d98b51ba734bfc3c79/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_59
https://www.westlaw.com/Document/Ice9d8f059c9611d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_138
https://www.westlaw.com/Document/I6bf90780c40211e6bdb7b23a3c66d5b3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_326
https://www.westlaw.com/Document/I6bf90780c40211e6bdb7b23a3c66d5b3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_326
https://www.westlaw.com/Document/I39aa4a8c9fda11dbb38df5bc58c34d92/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_127
https://www.westlaw.com/Document/I66c7dfc0d87f11e6b27be1b44e7e7e5b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_501
https://www.westlaw.com/Document/I043a2157f2bf11e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_89
https://www.westlaw.com/Document/Ib3b070e4910111d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_535
https://www.westlaw.com/Document/Ib3b070e4910111d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_535
https://www.westlaw.com/Document/I043a2157f2bf11e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_89
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cha llenged act ion  crea tes a  direct  and immedia te dilemma for  the par t ies,” 

N.H. Lot tery Comm’n v. Rosen , 986 F .3d 38, 53 (1st  Cir . 2021) (quot ing  R.I. 

Ass’n  of Rea ltor s, Inc. v. Whit ehouse, 199 F .3d 26, 33 (1st Cir . 1999)). In 

other  words,  the pla in t iff must  show tha t , “in  ligh t  of a ll the  a t tendant  

circumstances,”  a  favorable judgment  would be “usefu l[]” in  render ing  

“weight less” “the bu rden  of which  [the pla in t iff] compla ins.” Ernst  & Young,  

45 F .3d a t  540-41. 

At  ora l a rgument , t he  Town conceded tha t Kaloogian ’s cha llenge is r ipe 

with  respect  to  it s demand tha t , a t  min imum,  he must  submit  to a  

Conceptua l Consult a t ion  to seek a  waiver  from fur ther  mun icipa l review. I 

agree; th is aspect  of Kaloogian’s cha llenge readily sa t isfies  both  prongs of t he  

r ipeness inquiry.  The Town has consisten t ly  held the posit ion  th roughout  it s 

in teract ions with  Kaloogian  and  in th is  lit iga t ion  tha t , for  Grace New 

England  to con t inue to convene, Ka loogian must  a t  least  apply for a  waiver 

under  Sect ion  XV of the  Site P lan  Review Regula t ions, see Doc. 1-8 a t 22, and 

tha t  to  do so he must , a t  min imum,  apply for  and par t icipa te in a  Conceptua l  

Consulta t ion . See, e.g., Doc. 37-3 a t  20-21 (inst ruct ing Kaloogian to “go to  the  

planning board” aft er  presen t ing  h im with  an  applica t ion for  Conceptua l  

Consulta t ion);  Doc. 37-4 a t 38 (refusing  to consider  Kaloogian’s waiver 

request un t il he par t icipa tes  in  a  Conceptua l Consulta t ion).  And, for  h is par t ,  

Kaloogian has steadfast ly refused to engage in any review by the  P lanning  

https://www.westlaw.com/Document/I7cdc9cc05b5611eb8cb3c4fde92c4669/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_53
https://www.westlaw.com/Document/I44f0cd0694ba11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_33
https://www.westlaw.com/Document/I44f0cd0694ba11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_33
https://www.westlaw.com/Document/Ib3b070e4910111d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_540
https://www.westlaw.com/Document/Ib3b070e4910111d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_540
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713255977
https://nhd-ecf.sso.dcn/doc1/11713255978
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Board, including the limited steps needed to seek a  waiver from the  Town,  on 

the asser ted grounds tha t  requir ing h im to engage in even  tha t  limited exten t  

of formal process would be st a tu tor ily and const itu t iona lly  un lawful.  See, e.g., 

Doc. 1-2 a t  2-3 (“respect fu lly declin[ing] to submit  the  [applica t ion] form 

provided” by Sawyer); Doc. 37-1 a t  11 (r efusing to a t tend  Conceptua l  

Consulta t ion  scheduled for  review of h is waiver  request ). 

Such  an  impasse leaves lit t le room for  doubt  tha t  the  par t ies’  

immedia te  dispute  a t  th is juncture—whether  the Town may require 

Kaloogian  to r equest  a  waiver  from fur ther  review through a  formal process 

before the P lanning  Board, such  as  a  Conceptua l  Consu lta t ion—is a live 

cont roversy.  While t he Town has var ied across it s cor respondence with  

Kaloogian on whether the Board would  likely gran t  the comprehensive  

waiver he seeks or instead  require  h im to undergo fur ther  municipa l review, 

it s essen t ia l direct ive tha t  Kaloogian  take par t  in no less than a  Conceptua l  

Consulta t ion  is not  “cont ingent  upon events” yet  to occur . Mass. Ass’n  of 

Afro-Am. Police, Inc. v. Bos. Police Dep’t , 973 F .2d 18, 20-21 (1st  Cir . 1992) 

(per  cur iam). Nor  is it  “uncer t a in” tha t  Kaloogian cont inues to  viola te tha t  

direct ive in  refusing to do so,  as  Grace New England per sist s in  ga ther ing  on 

https://nhd-ecf.sso.dcn/doc1/11713078621
https://nhd-ecf.sso.dcn/doc1/11713255975
https://www.westlaw.com/Document/Ib953cf5f94d611d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_20
https://www.westlaw.com/Document/Ib953cf5f94d611d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_20
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his proper ty anyway.6 Ernst  & Young, 45 F .3d a t  536. More factua l  

development thus  would not “sign ifican t ly advance [my] ability” to determine  

whether r equir ing  Kaloogian  to par t icipa te in  th is preliminary process  is 

lawful, id. (quot ing  Duke Power  Co. v.  Carolina  Env’t  Study Grp., 438 U.S. 

59, 82 (1978)), making  the issue fit for  r eview. 

Likewise, Kaloogian would be prejudiced by a  delay in  review. Depr ived 

of the  oppor tun ity  a t  th is juncture  to asser t  h is  cla imed r igh t  to  completely 

avoid any form of en forcement by the Town, Kaloogian would be forced to 

engage in a t  least  a Conceptua l Consult a t ion  to  secure  a  wa iver  from fur ther  

review, a  process he asser t s is it self un lawful, or  otherwise refra in  from 

const itu t iona lly-protected religious  act ivit ies.  Forcing a  pla in t iff to choose 

between complying with  an asser t edly un lawful process  or  abandoning h is  

const itu t iona l r igh ts  is precisely the kind of “dilemma” tha t  a  favorable 

The fact  tha t  Grace  New England has cont inued to convene in  
cont raven t ion  of the Town’s  direct ives th roughou t  the par t ies’ dispu te has  
limited  bear ing on  th is ana lysis. A government ’s  fa ilu re to fu lsomely enforce  
a  regula t ion  is  on ly  a  “factor []” in  “the  r ipeness equa t ion ,” which  permits  
cha llenges to regula t ions devoid of  any enforcemen t  h istory.  R.I. Ass’n  of 
Rea ltors, 199 F .3d a t  28, 33-34 (finding  a  cha llenge to  a  sta t e sta tu t e r ipe  
despite twenty-year  h istory of nonenforcement ).  Here, I find  tha t  the  Town’s  
rest ra in t  from imposing fines as descr ibed in  it s  cease-and-desist , see Doc. 
1-1 a t  2, and from seeking the in tervent ion  of a  sta te cour t  a s th rea tened in  
it s a t torney’s cor respondence,  see Doc. 1-7 a t  2-3, is more readily ascr ibed to 
the th rea t  and  now pendency of th is lit iga t ion  than  any independent  
un likelihood tha t  it would otherwise pu rsue these repercussions.  

https://www.westlaw.com/Document/Ib3b070e4910111d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_536
https://www.westlaw.com/Document/Ib3b070e4910111d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6505964b9c9711d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_82
https://www.westlaw.com/Document/I6505964b9c9711d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_82
https://www.westlaw.com/Document/I44f0cd0694ba11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_28%2c+33
https://www.westlaw.com/Document/I44f0cd0694ba11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_28%2c+33
https://nhd-ecf.sso.dcn/doc1/11713078620
https://nhd-ecf.sso.dcn/doc1/11713078620
https://nhd-ecf.sso.dcn/doc1/11713078626
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judgment  would resolve. N.H . Lot t ery Comm’n, 986 F .3d a t  53 (quot ing R.I. 

Ass’n  of Rea ltor s, 199 F .3d a t  33); cf. Reddy, 845 F .3d a t  505 (finding “no 

apparen t  prejudice to the pla in t iffs” where they were not  yet  “‘required to  

engage in , or  to refr a in  from, any conduct ’” unt il  a  fu tu re event  mater ia lized).  

Thus,  adjudica t ion  of th is nar row quest ion  is prudent ia lly appropr ia te.  

The Town’s wa iver process a side, t he par t ies  disagree on  whether  

Kaloogian’s st a tu tory and const itu t iona l  cla ims a re r ipe insofar  as they  

cha llenge other  aspects of the Town’s municipa l r eview processes.  Kaloogian 

frames  these cha llenges broadly,  asser t ing tha t  the “applica t ion  of  the Town’s  

ordinances” wr it  la rge to Grace New England viola tes the F ree Exercise 

Clause, RLUIPA, RSA § 674:76, and Pa r t  1, Ar t icle 5 of the New Hampshir e 

Const itu t ion .  Doc. 1 a t  20-26. Ka loogian  a lso asks me to en join  the Town 

“from taking  any  fu r ther  steps to enforce the Town’s ordinances” aga inst  h im. 

Id. a t  26 (emphasis added). As is self-evident  from h is phrasing, Kaloogian ’s 

cla ims sweep well beyond the scope of t he r ipe issue addressed above. Ra ther ,  

Kaloogian seemingly seeks to cha llenge the lawfulness  of  any  conceivable 

enforcement  act ion aga inst  h im by the  Town pur suant  to any of it s  zoning 

regula t ions, including  the en t ire  Zoning Ordinance  and the  Site P lan  Review 

Regula t ions  tha t  implement  it .  

To the exten t  t ha t  Kaloogian ’s cla ims sweep so fa r , I conclude tha t  the  

fact s under lying h is cla ims  a re  too uncer ta in  a t  th is  st age for judicia l 

https://www.westlaw.com/Document/I7cdc9cc05b5611eb8cb3c4fde92c4669/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_53
https://www.westlaw.com/Document/I44f0cd0694ba11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_33
https://www.westlaw.com/Document/I44f0cd0694ba11d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_33
https://www.westlaw.com/Document/I66c7dfc0d87f11e6b27be1b44e7e7e5b/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_501
https://nhd-ecf.sso.dcn/doc1/11713078619
https://nhd-ecf.sso.dcn/doc1/11713078619
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adjudica t ion .7 The only exten t  to  which  the  Town  has concretely “applied” it s 

Zoning Ordinance or  Site P lan  Review Regula t ions to Kaloogian  is by 

insist ing tha t ,  because h is proper ty has undergone a  qua lifying change of u se 

under  Sect ion  III of the  Site P lan  Review Regula t ions, he must  follow the  

ordinary  sequence of municipa l review for such  changes of u se, including the  

standard procedure  by which a  proper ty owner  may apply to avoid st eps in 

tha t  sequence. 

Indeed, as previewed above, Sect ion  XV of the Sit e P lan Review 

Regula t ions expressly gives the P lanning Board  the au thor ity to  “waive the 

requirements for  any  of the specific  it ems out lined” therein . Doc. 1-8 a t 22 

(emphasis added). According to Francisco’s  deposit ion t est imony, the  ear liest  

stage of municipa l r eview a t  which the Board  can exercise th is au thor ity is a  

Conceptua l Consult a t ion . Doc. 37-2 a t 188. And in pract ice,  he noted,  severa l 

proper ty owners  have successfu lly avoided any fur ther  review of their  

proper t ies’ changes of use by obta in ing a  waiver  a t tha t  stage. Id. a t  179, 

188-90. This  should  come as  no surpr ise, as  the ava ilability of such  wa ivers is 

required by sta te law. See RSA § 674:44. 

Because  a  pla in t iff  must  est ablish  both  prongs of  the r ipeness inquiry  
for  h is cla im to  survive, I need not  r each  the test ’s hardsh ip  prong.  See Ernst  
& Young, 45 F .3d a t  535 (“[W]e hold tha t  both  prongs of the  test  ordinar ily  
must  be  sa t isfied in  order  to establish  r ipeness.”).  

7 

https://nhd-ecf.sso.dcn/doc1/11713078627
https://ecf.nhd.uscourts.gov/doc1/11713255976
https://ecf.nhd.uscourts.gov/doc1/11713255976
https://ecf.nhd.uscourts.gov/doc1/11713255976
https://1.next.westlaw.com/Document/NFAEA2F8176FA11E3AACBB2976351E2D1/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://www.westlaw.com/Document/Ib3b070e4910111d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_535
https://www.westlaw.com/Document/Ib3b070e4910111d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_535
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It follows tha t Kaloogian might  well secure  a  wa iver of a ll r eview of 

Grace New England’s  act ivit ies subsequent  to a Conceptua l Consulta t ion  

a fter simply complet ing the steps involved in tha t  in it ia l  review process.8 As 

a  resu lt ,  to ru le on  the lawfulness of  the  Town’s zoning enforcement  vis-à -vis 

Kaloogian in  any other  respect , I would  have to  guess a t how severa l 

cont ingen t  even ts  would play ou t , including whether  and the exten t  to which  

the Board would  gran t  Kaloogian a  waiver  if he indeed applied for  one 

th rough the typica l  process. He has  not , however ,  and our  r ipeness  doct r ine  

does not  permit  me to  fill in the gaps in h is case with my own guesswork. See 

Roman Cath ., 724 F .3d a t  91 (finding the fitness  prong  unsa t isfied where  the 

municipa lity “had no oppor tun ity to demonst ra te whether  or  not  it  [would]  

accommodate some,  a ll, or  none of [the pla in t iff  church]’s request s”); cf. 

Pakdel v. City & County  of San  Francisco, 594 U.S. 474, 479 (2021) (not ing,  

in  takings context , t ha t  a  dispute on ly becomes r ipe “[o]nce  the government  is  

commit t ed to a  posit ion”). 

Kaloogian and h is wife ava iled themselves  of precisely th is process 
when they  considered opening a  commercia l even t  venue in 2018. See Doc. 
40-2 a t 3. Especia lly in  ligh t of Sawyer’s  invita t ion  to do the  same with  
respect  to Grace New England, Ka loogian’s h istory  of engaging with  the 
P lanning Board through Conceptua l Consulta t ions suggest s tha t— 
notwithstanding  the Town’s firm descr ipt ion  of it s posit ion in some of it s 
communica t ions—Kaloogian has known throughout  h is in teract ions with  the  
Town tha t  the  “site plan  review” it demanded has a lways encompassed the 
opt ion  for  th is procedura l detour .  

https://www.westlaw.com/Document/I043a2157f2bf11e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_91
https://www.westlaw.com/Document/I5a3c3c9dd68a11eb89bcad1f1e4bcabb/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_479
https://nhd-ecf.sso.dcn/doc1/11713268612
https://nhd-ecf.sso.dcn/doc1/11713268612
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In  summary,  I conclude tha t  Kaloogian’s  cla ims  a re r ipe on ly to the  

exten t  they cha llenge  the Town’s requirement  tha t  the  P lann ing Board 

consider  h is waiver  request  according to  one of the formal processes provided 

for  in  the  Site P lan Review Regula t ions, such  as  by applying for  and  

par t icipa t ing in  a  Conceptua l Consulta t ion  under  Sect ion  V. See Doc. 1-8 a t 

6-7. Kaloogian’s cla ims a re not  r ipe, however , to the exten t  they cha llenge  the  

Town’s zoning enforcement  beyond tha t  in it ia l  procedura l requiremen t .  I 

therefore  proceed to address  on ly the mer it s  of Kaloogian’s r ipe cla ims.9 

B . Ka loogia n ’s  Cla im s  

Kaloogian contends tha t  the Town’s a t tempt  to enforce it s  Zoning 

Ordinance and  Site P lan Review Regula t ions viola tes h is r igh ts  under  four 

provisions of law: the Free Exercise  Clause of the  F ir st  Amendment ; the  

Substan t ia l Burden  and Equal Terms  provisions of RLUIPA; Par t  1,  Ar t icle 5  

of the New Hampsh ire Const itu t ion ; and RSA § 674:76. As expla ined, while 

The Town sepa ra tely a rgues  tha t  I lack  jur isdict ion  to  review 
Kaloogian’s cla ims  because, in the Town’s  view, he was obliga ted to fir st  
exhaust  h is administ ra t ive r emedies  by appea ling any adver se decisions by 
the P lanning Board  to the  Zoning Board  of Adjustments pur suant  to  RSA 
§ 676:5 and any adverse decisions by the Zoning Board  of Adjustmen ts  to the  
New Hampshir e Super ior  Cour t  pur suant  to  RSA § 677:4. Doc. 37-1 a t  13-15. 
Given  tha t  I lack ju r isdict ion  over  h is cla ims for other  r easons, save for  the  
one respect  which  the Town concedes, I need not  reach  th is  a rgumen t .  

https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713255975
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Kaloogian broadly formula tes  h is cla ims, I assess them only to the  exten t  

tha t  they apply to  the Conceptua l  Consulta t ion  requir emen t . 

1. Free Exercise Clause 

In  Count  I, Kaloogian  asser t s tha t  the Town’s  requirement  t ha t  he seek  

a  waiver  from Site P lan  Review viola tes h is r igh ts under  t he F ir st  

Amendment ’s Free Exercise Clause.  Doc 1 a t  20-22. Because I conclude tha t  

the  requiremen t a t  issue is neu t ra l  and  genera lly applicable, and tha t  any  

burden  it  imposes is ra t iona lly rela ted to a  legit imate government  in terest ,  

th is  cla im fa ils. 

“[A] pla in t iff may ca r ry the burden  of proving  a  fr ee exercise viola t ion 

in  var ious ways, including,” as Ka loogian  seeks to do here, “by showing tha t  a 

government  en t ity has burdened h is sincere religious pract ice pursuant  to a  

policy tha t  is not  ‘neut ra l’ or  ‘genera lly applicable.’” Kennedy v. Bremer ton  

Sch . Dist ., 597 U.S. 507, 525 (2022) (quot ing  Emp. Div., Dep’t  of Hum. Res.  of  

Or . v. Smith , 494 U.S. 872, 880 (1990)). Should a pla in t iff make tha t  showing, 

the burden  sh ift s to  the government  to  establish tha t  it s  act ion  sa t isfies st r ict  

scru t iny. See id. a t  526 (“Fa iling either the neut r a lity or  genera l applicability 

test  is su fficien t  to t r igger  st r ict  scru t iny  . . . .”). Tha t  is,  the government  

must  “demonst ra t [e] it s course was just ified by a  compelling sta te in terest  

and was nar rowly t a ilored in  pursu it  of tha t  in t erest .”  Id. a t  525. However , if 

the pla in t iff  fa ils to meet  h is  burden , then  the cha llenge fa ils so long  as the  

https://nhd-ecf.sso.dcn/doc1/11713078619
https://www.westlaw.com/Document/Ibdcbe522f5e311eca841d44555f1c91a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_525
https://www.westlaw.com/Document/Ibdcbe522f5e311eca841d44555f1c91a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_525
https://www.westlaw.com/Document/Ieeea50159c8f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_880
https://www.westlaw.com/Document/Ieeea50159c8f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_880
https://www.westlaw.com/Document/Ibdcbe522f5e311eca841d44555f1c91a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_526
https://www.westlaw.com/Document/Ibdcbe522f5e311eca841d44555f1c91a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_525
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neut ra l and genera lly applicable policy “is ra t iona lly r ela ted to a  legit imate 

government  in t erest .” Does 1-6 v. Mills, 16 F .4th 20, 29 (1st  Cir . 2021); see 

a lso Fulton  v.  City of Philadelphia , 593 U.S. 522, 533 (2021) (cit ing Smith , 

494 U.S. 872 a t 878-82) (“[L]aws inciden ta lly burdening religion a re 

ordinar ily not  subject  to st r ict  scru t iny  under  the Free  Exercise Clause so  

long as t hey a re neu t ra l and genera lly applicable.”). 

The F ir st  Circu it  and Supreme Cour t  t r ea t  neu t r a lity  and genera l  

applicability as ana lyt ica lly dist inct elements.  See Does 1-6, 16 F .4th a t  

29-30; Kennedy, 597 U.S. a t  526. A lega l requir ement  is not  neu t ra l under  

th is approach  “when it  proceeds in  a  manner  in toleran t  of  religious  beliefs or  

rest r ict s pract ices because of  their  r eligious na ture” Fulton , 593 U.S. a t  533. 

It  is not genera lly applicable “if it  prohibit s religious conduct  while 

permit t ing secu la r  conduct  tha t  undermines the  governmen t ’s asser ted  

in terest s  in  a  simila r  way” or  “invit es the government  t o consider  the  

par t icu la r  reasons for  a  person’s  conduct  by providing  a  mechanism for  

individua lized exempt ions.” Id. a t  533-34 (cita t ion  modified). 

Consider ing only  the  requirement  t ha t  Kaloogian  must  seek a  waiver  

from the  Site P lan Review Regula t ions th rough a  formal process, I conclude 

tha t  the  Town’s policy in  th is  case  is neu t ra l  as to religious act ivit ies. The 

Site P lan Review Regula t ions on  their  face require a ll proper ty owners  

subject  to them to seek a  waiver  from the P lann ing Board in  order  to be freed  

https://www.westlaw.com/Document/I014edfd0314a11ecb886b9dda1c6d252/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_29
https://www.westlaw.com/Document/Ic3d65b56cf2b11eb850ac132f535d1eb/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_533
https://www.westlaw.com/Document/Ieeea50159c8f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_878
https://www.westlaw.com/Document/Ieeea50159c8f11d993e6d35cc61aab4a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_878
https://www.westlaw.com/Document/I014edfd0314a11ecb886b9dda1c6d252/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_29
https://www.westlaw.com/Document/I014edfd0314a11ecb886b9dda1c6d252/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_29
https://www.westlaw.com/Document/Ibdcbe522f5e311eca841d44555f1c91a/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_526
https://www.westlaw.com/Document/Ic3d65b56cf2b11eb850ac132f535d1eb/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_533
https://www.westlaw.com/Document/Ic3d65b56cf2b11eb850ac132f535d1eb/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_533
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from the  Site P lan Review process. See Doc. 1-8 a t  22. And Kaloogian  offer s 

no evidence to suggest  tha t  the  Town st ructured it s review processes to 

delibera tely “single ou t” for  Conceptua l Consulta t ions those  proper ty owner s  

engaged  in  or  proposing  religious uses of their  proper t ies. Does 1-6, 16 F .4th 

a t  29. Ra ther , Sect ion  V of the  Site P lan  Review Regula t ions emphasizes  tha t  

Conceptua l Consult a t ions a re un iversa lly ava ilable to any prospect ive 

applican t  for  review before the Board, r egardless of st r ipe.  See Doc. 1-8 a t  

6-7. The Conceptua l Consult a t ion  procedure is therefore neut ra l.  

Likewise, the Town’s policy is genera lly applicable. Th is conclusion 

follows from the  fact  tha t  Conceptua l Consulta t ions  a re  un iversa lly necessary 

for any proper ty owner  seeking to  obta in  a  waiver from a ll of the  other , more  

cumbersome forms of review contempla ted by the  Sit e P lan Review 

Regula t ions.10 It  is t rue tha t  t he wa ivers themselves may conceivably be 

Of course, as a  Conceptua l Consult a t ion  is “opt iona l”  by the  terms of  
Sect ion  V of the  Site P lan  Review Regula t ions, a  proper ty owner  may elect  to 
skip it  en t irely  and instead submit  h is waiver  request  a t  Design  Review, Sit e 
P lan  Review, or  Change of Use Review. Doc. 1-8 a t 6. However , a  Conceptua l  
Consulta t ion  is funct iona lly “requir ed” in  situa t ions like th is one, in  which  a 
proper ty owner  seeks  to  min imize  municipa l review as much as possible, 
since such  a  proper ty owner  would  nonsensica lly subject  h imself to  the  very 
burdens  of la ter -stage review tha t  he seeks to avoid a ltogether if he skipped 
the Conceptua l  Consulta t ion  and  instead  presen ted h is  waiver  request  a t ,  
say, Site P lan  Review. Accordingly, a Conceptua l Consu lta t ion  imposes the  
min imum burden  a  proper ty  owner  must  bear when  proposing a change of 
use. 

https://nhd-ecf.sso.dcn/doc1/11713078627
https://www.westlaw.com/Document/I014edfd0314a11ecb886b9dda1c6d252/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_29
https://www.westlaw.com/Document/I014edfd0314a11ecb886b9dda1c6d252/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_29
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
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expansive and a re la rgely discret ionary,  as Sect ion  XV author izes the  

P lanning Board to waive  “any” of Site P lan  Review Regula t ions’ requirements  

so long a s the  Board merely finds tha t  doing so would not  be “inconsisten t  

with  the[ir ] in ten t”  or  “impa ir  or  prejudice the Board’s  review.” Doc. 1-8 a t  22. 

But  it  is  equa lly t rue tha t ,  before the Board can ever  engage in tha t  

assessment , any  proper ty owner  must  a t  min imum apply for  and a t t end a  

Conceptua l Consult a t ion  where the requested waiver  is  discussed. Doc. 37-2 

a t  188. Thus, while the  issuance of waivers involves the Boa rd’s exercise of 

discret ion , it s policy govern ing how a  proper ty owner  may submit  a  request  

for one—which ,  aga in , is the  on ly r ipe  policy before me—does not . For  th is  

reason ,  Kaloogian’s pr incipa l a rgument  aga inst  genera l applicabilit y, which  

h inges on the  discret ion  tha t  the Board  reta ins in  issu ing waivers, has no 

bear ing on  the  unwaivable  requir ement  a t  issue  here.11 

Having concluded tha t  the  Town’s policy is both  neut r a l and genera lly  

applicable, a ll tha t  r emains  as to Count  I is whether  the policy is ra t iona lly 

rela ted to the Town’s legit imate government  in t erest s.  Kaloogian  concedes 

Kaloogian  separa tely  a rgues  tha t ,  in  pract ice, the Town select ively  
applied it s zon ing regula t ions, including it s Conceptua l Consulta t ion  
invita t ion , by demanding review of Grace New England’s proposed use of t he 
proper ty  bu t  not  the  other , secu la r  act ivit ies tha t  have  taken  place  there. 
This a rgument  is unpersuasive  here  for  the same reasons tha t  it  fa ils to  
suppor t  an Equal Terms  cla im under  RLUIPA as I discuss in  grea ter  depth  
below. 

11 

https://nhd-ecf.sso.dcn/doc1/11713078627
https://ecf.nhd.uscourts.gov/doc1/11713255976
https://ecf.nhd.uscourts.gov/doc1/11713255976
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th is poin t , acknowledging tha t  “in  genera l, the Zoning  Ordinance is rela ted  to  

va lid governmenta l  in terest s” and  a rguing only tha t  the Town’s  reasons for 

enforcing it s  Sit e P lan Review Regula t ions a re  insufficien t ly compelling to  

survive st r ict  scru t iny.  Doc. 38-1 a t  23-24. To the exten t tha t  he main ta ins  

tha t  the  Town nonetheless lacks an  in terest  in  “refus[ing] to waive the 

requirements” of  the Site P lan Review Regula t ions  “withou t  . . . a  formal  

waiver ,” id. a t  24, t ha t  a rgument , t oo, is without  mer it .  It  should be obvious 

tha t  the  Town has a  legit imate in t erest  in  hear ing and  approving requests for  

waivers of it s zoning regula t ions in publicly-not iced open  meet ings, 

“informa l” as  Conceptua l Consulta t ions  a re,  Doc. 1-8 a t  6. Ensur ing tha t  a  

municipa l planning board makes it s decisions th rough a  process t ransparen t  

to the public, especia lly where the process involves the discret ionary issuance 

of individua lized exempt ions by elected officia ls, is of obvious impor t ance to  

the  government  and it s rela t ionsh ip with  the public. See Swar tz v. Sylvest er , 

53 F .4th  693, 703 (1st  Cir . 2022) (descr ibing “promot ing the in tegr ity of  

government  inst itu t ions” as  a  “legit ima te government  in terest”). At  t he lea st ,  

if for  no other  reason , the Town’s in terest  in  conduct ing  the Board’s  business 

in open  meet ings der ives inheren t  legit imacy from it s obliga t ion  to do so 

under  sta te law. See RSA §§ 91-A:2, 673:10, 673:17; Indus. Tower  & Wireless, 

LLC v.  Town of East  Kingston , 2009 DNH 127, 2009 WL 2704579, a t  *12 

(D.N.H. Aug. 28, 2009); cf. Reyes v. N. Tex. Tollway Auth ., 861 F .3d 558, 564 

https://nhd-ecf.sso.dcn/doc1/11713256256
https://nhd-ecf.sso.dcn/doc1/11713256256
https://nhd-ecf.sso.dcn/doc1/11713078627
https://www.westlaw.com/Document/I51f59ad06a0311edaa259184217c83ae/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_703
https://www.westlaw.com/Document/I51f59ad06a0311edaa259184217c83ae/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_8173_703
https://1.next.westlaw.com/Browse/Home/StatutesCourtRules/NewHampshireStatutesCourtRules?transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/N399B00608CC911F08C049A5602439508/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/NCC912D00761511DDAA6CA902EA260515/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://1.next.westlaw.com/Document/NB0A4F940DAD211DAB50AC802941FC15B/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://www.westlaw.com/Document/I9c34a320967c11dea82ab9f4ee295c21/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_12
https://www.westlaw.com/Document/I9c34a320967c11dea82ab9f4ee295c21/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_12
https://www.westlaw.com/Document/I9c34a320967c11dea82ab9f4ee295c21/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_999_12
https://www.westlaw.com/Document/I1e7474a05b9611e7bcf2cc0f37ee205d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_564
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(5th  Cir . 2017) (“Viola t ing a  sta te  sta tu t e can  be  evidence tha t  a  government  

act ion  is  not  ra t iona lly rela t ed to  a  legit imate government  in terest .”).  I thus  

conclude tha t  t he Town has a  legit imate  in terest  in  issu ing waivers from 

fur ther  review to proper ty owners th rough an  open , accountable process as it  

does. And, especia lly in  ligh t  of the min imal burden tha t  a  Conceptua l  

Consulta t ion  imposes on  a  proper ty owner—the  complet ion  of a  shor t  form 

with  basic iden t ifying informat ion  and  a t tendance a t  a  single public 

meet ing—I find tha t  requir ing Kaloogian’s coopera t ive par t icipa t ion  in  tha t  

process is ra t iona lly rela ted  to tha t  in terest . Therefore,  Kaloogian’s cha llenge 

under  the Free  Exercise Clause fa ils.  

2.  RLUIPA  

RLUIPA was enacted by Congress in  2000 in  response  to the Supreme 

Cour t ’s decision  in  City of Boerne v. F lores, 521 U.S. 507 (1997), which  held 

unconst it u t iona l  RLUIPA’s sister  sta tu t e, the Religious Freedom Restora t ion  

Act  of 1993 (“RFRA”), see id. a t  536. See Holt  v. Hobbs, 574 U.S. 352, 356-57 

(2015). RLUIPA “a im[s] to ensure ‘grea ter  protect ion  for  religious exercise  

than  is  ava ilable under  the F ir st  Amendment .’”  Ramirez v. Collier , 595 U.S. 

411, 424 (2022) (quot ing  id. a t  357). Where a  sta t e or  loca l government  

viola tes it s rest r ict ions, RLUIPA gran ts  the vict im a  pr iva te cause of  act ion  

aga inst the offending government  en t ity. See 42 U.S.C. § 2000cc-2(a); accord 

Sossamon v. Texas, 563 U.S. 277, 282 (2011). 

https://www.westlaw.com/Document/I1e7474a05b9611e7bcf2cc0f37ee205d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_564
https://www.westlaw.com/Document/Ibdd18c109c2511d9bc61beebb95be672/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://1.next.westlaw.com/Document/Ibdd18c109c2511d9bc61beebb95be672/View/FullText.html?VR=3.0&RS=da3.0&__lrTS=20251110181558738&transitionType=Default&contextData=%28sc.Default%29
https://www.westlaw.com/Document/I112387e2a08611e4a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_356
https://www.westlaw.com/Document/I112387e2a08611e4a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_356
https://www.westlaw.com/Document/I3d6531ceab5311ecbb9681bfce207cf8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_424
https://www.westlaw.com/Document/I3d6531ceab5311ecbb9681bfce207cf8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_424
https://www.westlaw.com/Document/I112387e2a08611e4a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_357
https://www.westlaw.com/Document/NEA6B8ED0AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6ca349786b4911e0b63e897ab6fa6920/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_282
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In  th is ca se, Kaloogian invokes Sect ion  2  of RLUIPA, which governs the  

regula t ion  of land use by st a te and loca l governments  a s it  r ela tes to religious 

exercise. Doc. 1 a t  22-24; see 42 U.S.C. § 2000cc. Specifica lly, under  Count  II,  

Kaloogian  asser t s t ha t  the  Town’s  zoning enforcement  viola tes Sect ion  2’s 

Substan t ia l Burden  provision ,  which prohibit s government  en t it ies  from 

enact ing  or  enforcing land use regu la t ions tha t  substan t ia lly burden  

individua ls’ religious exercise un less  the burden  sa t isfies st r ict  scru t iny. 42 

U.S.C. § 2000cc(a)(1). In Coun t  III, Kaloogian  asser t s t ha t  t he Town’s 

a t tempts to en force it s Site P lan Review Regula t ions viola te Sect ion  2’s Equal  

Terms provision , wh ich prohibit s government  en t it ies from enact ing or  

enforcing  land use r egula t ions tha t  t rea t  religious en t it ies “on  less than  equa l  

t erms  with” nonreligious  ones. Id. § 2000cc(b)(1). For  the reasons  to follow, 

Kaloogian  does not  preva il under  either  provision . 

a .  Su b s t a n t ia l Bu r d e n  

I fir st  consider t he r ipe rema inder  of  Ka loogian’s cla im under  Count  II:  

tha t  requir ing  h im to par t icipa te in  a Conceptua l Consu lta t ion  to obta in  a 

waiver  from fur ther  review viola tes  RLUIPA’s Substan t ia l Burden  provision . 

In  fu ll, tha t  provision  reads as follows: 

No government  sha ll impose  or  implement  a  land  use regu la t ion  
in  a  manner  tha t  imposes a  substan t ia l burden  on  the religious  
exercise of a  person , including a  r eligious assembly or  inst it u t ion , 
un less the government  demonst ra tes tha t  imposit ion  of the burden 
on  tha t  person , assembly, or  in st itu t ion  . . . is in  fu r therance of a  

https://nhd-ecf.sso.dcn/doc1/11713078619
https://www.westlaw.com/Document/NEE0C3530AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEE0C3530AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEE0C3530AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEE0C3530AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


 

         
 

 
    

     

   

   

     

    

    

     

    

     

  

       

   

        

     

     

 

  

   

 35 

Case 1:24-cv-00041-PB-AJ Document 50 Filed 11/10/25 Page 35 of 50 

compelling government  in terest ;  and  . . . is  the  least  rest r ict ive  
means of fur ther ing tha t  compelling government  in terest .  

Id. § 2000cc(a)(1). The par t ies do not  appear  to contest  the th reshold  elements  

of Kaloogian’s cla im under  the  Substan t ia l Burden  test : tha t  the Town, it s 

zoning regula t ions,  and Grace New England respect ively qua lify as  a  

“government ,”  “land use regula t ion ,” and “religious exercise” with in the 

meaning of RLUIPA. See id. § 2000cc-5(4), (5), (7). Accordingly, I proceed by 

consider ing whether  a  Conceptua l  Consulta t ion  would const itu te a  

“substan t ia l burden” on  Grace New England’s  religious act ivit ies. 

Lacking a sta tu tory  defin it ion  of “substan t ia l burden” in  RLUIPA it self 

or  a  binding in terpreta t ion  of  the t erm from the  Supreme Cour t , the  F ir st  

Circu it  has adopted  a mult i-factor “funct iona l approach” for  determin ing  

when a  land use regula t ion  imposes  a  substan t ia l burden . Roman Cath ., 724 

F .3d a t  94-97; see Signs for  J esus v. Town of Pembroke, 977 F .3d 93, 111 (1st 

Cir . 2020). While ca refu l to cau t ion  tha t  the factors it  has a r t icu la ted a re  

“not . . . an  exhaust ive list ,” Roman Cath ., 724 F .3d a t  96, t he F ir st  Circu it  

consisten t ly inst ructs tha t  we shou ld  st a r t  with  th ree  in pa r t icu la r , see Signs 

for  J esus, 977 F .3d a t  111. Those factor s a re (1) “‘whether  t he regula t ion  a t  

issue appears t o ta rget  a  religion because of host ility t o tha t  religion  it self’”; 

(2) “whether  the regula t ion  was ‘imposed on  the r eligious in st itu t ion  

a rbit ra r ily, capr iciously, or  un lawfu lly’”; and (3) “‘whether  loca l regula tors  

https://www.westlaw.com/Document/NEE0C3530AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEE0C3530AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I043a2157f2bf11e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_94
https://www.westlaw.com/Document/I043a2157f2bf11e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_94
https://www.westlaw.com/Document/Ibee5ccb0091011eb8cddf39cfa051b39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_111
https://www.westlaw.com/Document/Ibee5ccb0091011eb8cddf39cfa051b39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_111
https://www.westlaw.com/Document/I043a2157f2bf11e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_96
https://www.westlaw.com/Document/Ibee5ccb0091011eb8cddf39cfa051b39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_111
https://www.westlaw.com/Document/Ibee5ccb0091011eb8cddf39cfa051b39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_111
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have subjected  the r eligious organiza t ion  to a  process tha t  may appear  

neut ra l on  it s face bu t  in  pract ice is designed to r each  a  predetermined  

outcome cont ra ry to the group’s request s.’” Id. (cita t ion  modified) (quot ing 

Roman Cath ., 724 F .3d a t  96-97). 

Applied in  th is case, a ll th ree factor s weigh  aga inst  finding tha t a 

Conceptua l Consult a t ion  would impose  a  subst an t ia l  burden  on  Grace New 

England’s religious act ivit ies. F ir st , as  addressed above in expla in ing it s 

neu t ra lit y  with  respect  to the Free  Exercise Clause, “noth ing in  the  

language” of Sect ion  V of the Site P lan Review Regula t ions “nor  the  

background of” it s enactmen t  crea t ion suggests t ha t  “host ility to” Kaloogian’s  

Chr ist ian  fa ith  mot iva ted  how the  Conceptua l Consult a t ion  was designed or 

why it  was enacted. Roman Cath ., 724 F .3d a t  97. As sta ted, Sect ion  V makes 

no  ment ion  of religious uses,  and Kaloogian  poin ts to  no evidence tha t  

an imus  played a  role in how or  why the  Town cra fted the  requiremen t . 

Second, likewise, there is no  evidence tha t  the  Town “arbit r a r ily, 

capr iciously, or un lawfully” required Kaloogian to par t icipa t e in  a  Conceptua l  

Consulta t ion  to obta in  a  waiver  from fur ther  mun icipa l r eview.12 Id. (quot ing 

Kaloogian  a rgues  in  par t  tha t  th is  requirement  is  un lawful because, in 
h is view, it  viola tes RSA § 674:76, the same provision  of sta te law tha t  forms  
the basis of h is cla im under  Count  IV.  To the exten t  t ha t  h is  Subst an t ia l  
Burden  cla im relies on the same theory,  it  is not  r ipe. The st a tu tory  provision  
a t  issue expressly permits municipa lit ies to apply six ca tegor ies of “object ive 

12 

https://www.westlaw.com/Document/Ibee5ccb0091011eb8cddf39cfa051b39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I043a2157f2bf11e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_96
https://www.westlaw.com/Document/I043a2157f2bf11e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_97
https://www.westlaw.com/Document/I043a2157f2bf11e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Westchester  Day Sch .  v. Village of Mamaroneck, 504 F .3d 338, 350 (2d Cir . 

2007)). If anyth ing, beginning with  Sawyer’s in it ia l visit to Kaloogian’s 

proper ty  and h is request  tha t  Kaloogian apply for  a  Conceptua l Consulta t ion , 

and cont inu ing  through to set t lement  negot ia t ions in th is lit iga t ion , the Town 

has endeavored to  direct  Kaloogian towards the  standard course of zoning  

enforcement  required of  any change of u se in  Weare. See, e.g., Doc. 37-4 a t  38 

(“[Y]our  request was discussed and . . . following  the same pa th  as a ll others, 

[the P lanning  Board] will pu t  you  on  the October  24, 2024, agenda  for  a 

conceptua l hear ing for  Grace  New England.” (emphasis added)).  Any 

a rgumen t  tha t  the  Town devia ted from the normal cour se in  it s t rea tment  of  

Kaloogian  and h is proper ty is belied by the rea lity  tha t  th is lit iga t ion 

essen t ia lly resu lt s from the Town’s refusa l to a fford h im the  except iona l 

t rea tment  tha t  he sought , not  the  r ever se. And th ird, Kaloogian  presen ts no  

a rgumen t  tha t  the  Conceptua l Consult a t ion  sought  by the  Town is  merely a  

pretext t o enforce a  predetermined  outcome adverse to Kaloogian , nor  do I  

find any  basis  from which  to conclude a s much.  

and defin ite regula t ions” to r eligious uses of proper ty, RSA § 674:76, and 
given Ka loogian’s refusa l to t ake the Town’s prescr ibed steps to request  a 
waiver , it  would be  en t irely specula t ive  to assume tha t  a  wa iver , if issued  
upon such  a  request , would  fa il to limit  the Town’s inquiry to the exten t  
required by sta te law. 

https://www.westlaw.com/Document/I5d9dfcaa7cd711dc8200d0063168b01f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_350
https://www.westlaw.com/Document/I5d9dfcaa7cd711dc8200d0063168b01f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_350
https://nhd-ecf.sso.dcn/doc1/11713255978
https://1.next.westlaw.com/Document/NE492C650039811EDA66CCA9C42F17C7D/View/FullText.html?navigationPath=%2FFoldering%2Fv1%2Fmatt.e.hornung%3D40gmail.com%2Fcontainers%2Fuser%2F83a27d2198d64ad9aae1b8894104cd60%2Fcontents%2FdocumentNavigation%2F4de399e8-9f58-423c-a38f-e51cf38168bc%2FNE492C650039811EDA66CCA9C42F17C7D%3FcontainerType%3Dfolder%26ppcid%3D357c6cfda34b432b97d9abf3797e1787&listSource=Foldering&list=folderContents&rank=1&sessionScopeId=9487218673f40ff76574ab3f29f6a66826aace622067a8ced7f461135efe7cb3&rulebookMode=false&fcid=bdf275f68dff4d818e57fdde82af23e1&transitionType=FolderItem&contextData=%28cid.bdf275f68dff4d818e57fdde82af23e1*oc.Category%29
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Taken  together , a ll  th ree factors tha t  the F ir st  Circu it  r equires me to  

consider  in  eva lua t ing a  Substan t ia l Burden  cla im weigh  aga inst  the  

conclusion  tha t  a Conceptua l  Consu lta t ion  would  subst an t ia lly burden  

Kaloogian’s religious act ivit ies, and Kaloogian does not  ra ise any other  

relevant grounds on  which  to  conclude  otherwise.13 The Town is thus  en t it led  

to summary judgment  on  Ka loogian’s Substan t ia l Burden  cla im.  

b .  E q u a l Te r m s  

Next , I consider  the r ipe remainder of Kaloogian ’s cla im under  Count  

III: tha t  requir ing  h im to apply for a Conceptua l Consu lta t ion  to secu re a 

waiver runs a foul of  RLUIPA’s Equal Terms  provision . Tha t  provision 

provides: 

No government  sha ll impose  or  implement  a  land  use regu la t ion  
in  a  manner  tha t  t r ea t s a  religious a ssembly or  in st itu t ion  on  less  
than  equa l t erms with  a  nonreligious assembly or  inst itu t ion .  

42 U.S.C. § 2000cc(b)(1). The linchpin  of an  Equal Terms cla im, and the on ly  

aspect  contested by  the par t ies in  th is case,  is the “ident if[ica t ion] of a 

relevant  secu la r  compara tor ,” if one exist s.  Signs for  J esus, 977 F .3d a t 109. 

Outside the  factors iden t ified and  applied by the  F ir st  Circu it  in  Roman 
Catholic and Signs for  J esus, Kaloogian  a lso presen ts  a  more genera lized 
a rgumen t  tha t  the breadth  of Site  P lan  Review’s maximum conceivable scope  
demonst r a tes t ha t  it  is substan t ia lly bu rdensome.  Doc. 38-1 a t  27-28. The 
parade of hor r ibles t ha t  Kaloogian  offers in  suppor t  of th is a rgument  a re  
wholly inapposite to the r ipe scope of h is cla im. 

13 

https://www.westlaw.com/Document/NEE0C3530AFF711D8803AE0632FEDDFBF/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ibee5ccb0091011eb8cddf39cfa051b39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_109
https://nhd-ecf.sso.dcn/doc1/11713256256
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The compara tors must  be  “simila r ly sit ua ted with  respect  t o the purpose of  

the under lying  r egu la t ion ,” id., such  tha t  the government ’s  differ ing 

t rea tment  of the religious assembly  or  in st itu t ion  and it s  secu la r  compara tors  

may only be a t t r ibu ted to the  former’s r eligious na ture. See id. 109-10; see 

a lso Roman Cath ., 724 F .3d a t  100-01. In  the zoning con text ,  th is  

requirement  means tha t  the  compara tor s be simila r ly  situa t ed with  r espect  

to the same “zoning cr iter ia .”  Signs for  J esus, 977 F .3d a t  109 (quot ing  River 

of Life Kingdom Minist r ies v. Vill. of Hazel Crest , 611 F .3d 367, 371 (7th  Cir . 

2010) (en  banc)). 

For secu la r compara tors, Kaloogian pr imar ily iden t ifies other , secu la r  

ga ther ings tha t  he  has host ed on  h is proper ty, none of  which  drew the Town’s 

a t ten t ion  in  the same manner  as Grace  New England’s act ivit ies have. He 

specifica lly poin ts to  th ree  such  even ts: t he 2019 wedding, which  drew around 

100 a t t endees; the  2023 ra lly for Rober t  F . Kennedy, J r ., which  drew a round 

300; and the  annual commemora t ion  of  the P ine  Tree Riot , which  usua lly 

draws about  150. Doc. 37-2 a t  14-16. Kaloogian  a rgues tha t , because the 

Town did not  subject  these events t o municipa l  review, whereas it demands  

as much of Grace New England’s  act ivit ies, the  Town does not  t rea t  the  la t ter  

evenly with  the former  and  thus viola t es RLUIPA’s Equal  Terms provision .  

He  notes  tha t  t he Review Regula t ions’ sta ted pu rposes  include:  “guarding 

condit ions rela t ed to hea lth  and sa fety,  protect ing public welfa re, and  

https://www.westlaw.com/Document/Ibee5ccb0091011eb8cddf39cfa051b39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ibee5ccb0091011eb8cddf39cfa051b39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_10
https://www.westlaw.com/Document/I043a2157f2bf11e28503bda794601919/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_100
https://www.westlaw.com/Document/Ibee5ccb0091011eb8cddf39cfa051b39/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_109
https://www.westlaw.com/Document/I9ac4b75885f111df8e45a3b5a338fda3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_371
https://www.westlaw.com/Document/I9ac4b75885f111df8e45a3b5a338fda3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_371
https://www.westlaw.com/Document/I9ac4b75885f111df8e45a3b5a338fda3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_371
https://ecf.nhd.uscourts.gov/doc1/11713255976
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cont rolling vehicle and pedest r ian  t ra ffic.” Doc. 38-1 a t  29; accord Doc. 1-8 a t 

5 (“The  purposes of  the regula t ions a re  to  . . . [p]rotect  the public hea lth ,  

sa fety, welfa re and prosper ity . . . [as well as] accommodate exist ing and 

prospect ive t ra ffic  . . . .”). He contends tha t  these  concerns a re implica ted by 

the secu la r  even ts  just  as much as  Grace New England’s events,  and yet , 

when  he sought  the  P lanning Board’s approva l to use h is barn  to host  the  

secu la r  events, he was given  “car te  blanche” to do so.  Doc. 41-1 a t  28. 

The Town’s differ ing t rea tment  of  these purpor ted compara tors and  

Grace New England’s act ivit ies is r eadily expla ined by a  cen t ra l  dist inct ion  

between  them: the sporadic secu la r  even ts  tha t  Kaloogian  has hosted on  h is  

proper ty  amount  to  accessory  uses tha t  were on ly incidenta l to  the proper ty’s  

resident ia l  purpose, while Grace New England’s act ivit ies r epresen t a 

fundamenta l change in  the proper ty’s  r ecur r ing  use.14 In  view of the  

regula tory purposes of the Town’s zoning  scheme—protect ing public hea lth  

and sa fety, as  well  a s the rela ted goa l of  t ra ffic management—the differences 

“An accessory use is ‘one which  is dependent  on  or  per t a in ing to the  
permit ted  pr incipa l  use, i.e.,  a  subordina te use of the proper ty occasioned  by  
the main  use and an  inciden t  of it ,  r a ther  than  a  pr incipa l use in  and of 
it self.’” 15 New Hampshire  Pract ice: Land Use  P lann ing and Zoning, Ch. 9, 
Accessory Uses § 9.01 (4th ed. 2010) (quot ing  Becker  v. Town of Hampton  
Fa lls, 117 N.H. 437, 440 (1977)). Conver sely, a  u se tha t  is not  “minor  in  
rela t ion  to the  permit ted use” or otherwise lacks “a  rea sonable rela t ionsh ip  to  
the pr imary use” is  not  an  accessory use.  Id. 

https://nhd-ecf.sso.dcn/doc1/11713256256
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713269132
https://www.westlaw.com/Document/Ifcf62a59344111d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_440
https://www.westlaw.com/Document/Ifcf62a59344111d9abe5ec754599669c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_440
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between  these var ious one-off events and Grace New England’s regu la r 

programming is consequent ia l.  By open invita t ion ,  Grace New England’s  

services draw a  growing number  of par t icipants a t  least  twice a  week and  

year -round,  the  resu lt  of mu lt i-channel market ing effor t s by Kaloogian  and 

the church ’s paren t  organiza t ion .  Doc. 37-2 a t  19-20, 24; Doc. 37-4 a t  88. 

Moreover , Kaloogian  h imself has expressed h is in ten t ion  tha t  Grace New 

England  cont inue to convene  on  h is  proper ty ad in fin itum, Doc. 37-2 a t  20, 

and he has made numerous physica l a lt era t ions  to h is  proper ty to facilit a te  

tha t  long-term recu r rence in  act ivity, Doc. 37-2 a t  12, 19-22. Grace New 

England it self is likewise an  incorpora t ed  lega l en t ity of it s own, bolster ing  

the permanent  t ra jectory of  it s act ivit ies for  the foreseeable fu ture. Doc. 37-3 

a t  73, 81, 84. These  fact s collect ively demonst ra te  the  nonincidenta l character  

of Grace  New England’s ga ther ings; ra ther  than  minor  occasions per iphera l 

to Kaloogian’s use of h is proper ty a s a  r esidence,  they r eflect  h is long-term 

repurposing of  it to serve as a public place of worsh ip. 

The endur ing and r ecur r ing  magnitude  of these ga ther ings  a lso 

dist inguishes them from the  smaller , unofficia l religious and secular  

ga ther ings tha t  Kaloogian  r a ises in  response,  such  as the Bible studies and 

Super  Bowl par t ies tha t  he hosted before a ffilia t ing with  Grace In terna t iona l  

and other  Weare residents’ simila r ga ther ings for “bir thdays, holidays, and 

the like.” Doc 24-2 a t  3; Doc. 37-2 a t  179. By design , Grace New England 

https://ecf.nhd.uscourts.gov/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255978
https://ecf.nhd.uscourts.gov/doc1/11713255976
https://ecf.nhd.uscourts.gov/doc1/11713255976
https://ecf.nhd.uscourts.gov/doc1/11713255977
https://ecf.nhd.uscourts.gov/doc1/11713255977
https://nhd-ecf.sso.dcn/doc1/11713087928
https://ecf.nhd.uscourts.gov/doc1/11713255976
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draws a  growing congrega t ion  to  the proper ty  on  a  recu r r ing basis. This 

regula r  and sizeable in flux of the public ra ises obvious  and impor tan t  issues  

rela ted to the  Town’s va lid concerns  about public hea lth  and sa fety—like 

ensur ing  adequate egress in  a  fire, or  capable sewage management , or 

sufficien t  parking to avoid obst ruct ion  of public roadways—that  sma ller  or 

less frequent ga ther ings simply do not  t r igger . 

Indeed, even  Kaloogian’s th ree pr imary  compara tors  do not  ra ise these 

same concerns.  A single wedding, a  single polit ica l ra lly, and a  once-annua l  

community event  do not  represen t  permanent  changes in  the cen t ra l, ongoing  

use of Ka loogian’s proper ty tha t  would necessita te the  Town’s in tervent ion .  

While the la rger  draw of a ll t h ree  may t emporar ily  implica t e some of the 

same regula tory  concerns for  public hea lth  and sa fety, they  do not  represen t  

long-term sh ift s in  t he frequency with  which  those concerns  a re  t r iggered  

tha t  rea sonably mer it  the a t ten t ion  of the Town’s long-t erm-or ien ted  

planning and zoning processes. Inst ead, if it  so chooses, the  Town is 

well-equipped to manage those over lapping concerns th rough more  

temporary measures, such  as  event  permit t ing. 

Kaloogian  coun ters  tha t , like these th ree compara tors, Grace New 

England’s act ivit ies  a re  merely incidenta l to  h is proper ty’s r esident ia l use. 

The weakness  of th is a rgument  is apparen t  when drawn to it s logica l 

conclusion . To suggest  tha t , notwithstanding it s growing membersh ip,  
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twice-weekly events, st ructura l accommodat ion ,  and lega l incorpora t ion , 

Grace New England is indist inguishable as a  mat ter  of public hea lth  and  

safety from a  small Bible study in Kaloogian’s home is as if t o say tha t  the  

Town’s in terest s a re equa lly implica ted by a professiona l wedding venue and 

a  backyard wedding; a  commercia l  consignment  shop and a  garage sa le;  a  

preschool and a  playda te; a  spor t s bar  and a  Super  Bowl par ty; and so on .  

Opera t ing a successfu l, well-a t tended  church  is not  one  and the same as 

pr iva tely worsh ipping with  fr iends  and  family in  one’s  home;  while  the la t ter  

commonly occurs in  a  home,  the former  seldom does. 

In  sum,  compar ing the Town’s zoning en forcement  with  r espect  to  

Grace New England with  it s  nonenforcement  with  respect  t o the secu la r  

events Kaloogian  has hosted r evea ls a  coheren t  enforcement  approach  dr iven  

by the dist inct ion  between  quasi-permanent  changes of  use and those  

incidenta l act ivit ies tha t  typify a  r esiden t ia l use. Because Ka loogian’s 

compara tors a r e  thus  not  simila r ly  situa ted, h is  Equal  Terms cla im on  Coun t  

III fa ils. 

3. New Hampshir e Const itu t ion  

In  Count  V,  Ka loogian asser t s tha t  the  Town’s conduct  viola tes Par t  1,  

Ar t icle 5  of the  New Hampsh ire Const it u t ion  on  essen t ia lly  the same grounds  

tha t  the conduct  viola tes the Free  Exercise Clause of the F ir st  Amendment . 

Doc. 1 a t  25-26. For  la rgely the same reasons tha t  h is Substan t ia l Burden  

https://nhd-ecf.sso.dcn/doc1/11713078619
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cla im under  RLUIPA is unsuccessfu l, h is sta te  const itu t iona l cla im likewise 

fa ils. 

Par t  1,  Ar t icle  5 of t he New Hampshire  Const itu t ion  set s for th  New 

Hampsh ire’s ana logue to the  Free Exercise Clause. In  fu ll, it  provides: 

Every individua l  has a  na tura l and una lienable r igh t  t o worsh ip  
God according to the dicta tes of h is own conscience, and r eason;  
and  no  subject  sha ll  be  hur t ,  molested,  or  rest r a ined,  in  h is  person ,  
liber ty, or  est a te, for  worsh ipping God in  the manner  and season  
most  agreeable to the dict a tes  of h is own conscience; or  for  h is  
religious profession , sen t iments, or  per suasion ; provided he doth  
not  disturb the public peace or  disturb others in  their  religious  
worsh ip. 

N.H. Const . pt . 1, a r t . 5. While federa l F ir st  Amendmen t  doct r ine may 

“inform and guide”  how to const rue  th is provision , the New Hampsh ire  

Supreme Cour t  has  made clear  tha t  Par t  1, Ar t icle 5 reaches fur ther  t han  the  

Free Exercise Clause. Sta te  v. Mack, 173 N.H. 793, 802 (2020). Specifica lly, 

in Sta te  v. Mack, the New Hampsh ire Supreme Cour t  keyed in  on  the  

provision ’s “substan t ia l linguist ic differences”—namely, it s protect ion  of 

religious pract ices  in  addit ion  to  r eligious beliefs under  Hale v. Everet t , 53 

N.H. 9  (1868)—to conclude tha t  it  does   not  accommodate the F ir st  

Amendment ’s   “neut ra lity and genera l applicability” doct r ine à  la   Smith   and 

it s progeny.  See  Mack, 173  N.H.  a t  814. Rather ,   because the New Hampsh ire 

Const itu t ion  does “not   .  .  .  dist inguish  between  the impact  of   laws of genera l   

applica t ion  and laws tha t  t a rget  par t icu la r  religious pract ices,” it  requires   

https://1.next.westlaw.com/Document/N2033F350D94411DA8EB6F52F9018EDFC/View/FullText.html?navigationPath=%2FFoldering%2Fv1%2Fmatt.e.hornung%3D40gmail.com%2Fcontainers%2Fuser%2Ff8d1f76109314812823a5d08cfbc7c7f%2Fcontents%2FdocumentNavigation%2F17a9643d-030e-4e0b-ac3f-922fef706bd1%2FN2033F350D94411DA8EB6F52F9018EDFC%3FcontainerType%3Dfolder%26ppcid%3Da33af9491b124e85ae2f4167eea0bf35&listSource=Foldering&list=folderContents&rank=4&sessionScopeId=9487218673f40ff76574ab3f29f6a66826aace622067a8ced7f461135efe7cb3&rulebookMode=false&fcid=28b1d7d4113a4735a751149a3d3b0d0d&transitionType=FolderItem&contextData=%28cid.28b1d7d4113a4735a751149a3d3b0d0d*oc.Category%29
https://www.westlaw.com/Document/I9b0bc520447e11eb960a9329eed1cde2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_802
https://www.westlaw.com/Document/Iffeb22da33fe11d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Iffeb22da33fe11d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9b0bc520447e11eb960a9329eed1cde2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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tha t  “government  act ion  [tha t ] substan t ia lly burdens [an  individua l]’s sincere  

religious  pract ice” sa t isfy st r ict  scru t iny.  Id. a t 814-15. 

St ill, in Mack,  the New Hampshire  Supreme Cour t  stopped shor t  of  

holding tha t  any  government  act ion  conceivably applicable to a  religious 

pract ice is subject  to  such  r igorous review.  Instead, the Cour t  reaffirmed it s  

decisions in Sta te v. White, 64 N.H. 48 (1886), and Sta te v. Cox, 91 N.H. 137 

(1940),  each  of which  upheld  neut ra l and genera lly applicable conduct 

rest r ict ions  tha t  necessar ily bu t inciden ta lly applied to religious applica t ions 

of the rest r icted  conduct . See Mack, 173 N.H. a t 816; see a lso White, 64 N.H. 

a t  49 (approving sta te sta tu te banning  drum-bea t ing “with in  the compact  

par t  of a  town,” even  when such  bea t ing  would “form a  par t  of the services of 

religious worsh ip”); Cox, 91 N.H. a t  510-12 (a ffirming misdemeanor  

convict ions of J ehovah’s Witnesses who marched  in  a  religious procession in 

viola t ion  of st a te st a tu te banning unlicensed parades). Wha t  rendered these  

rest r ict ions’ burdens on  religious pract ices insubstan t ia l  and thus exempt  

from st r ict  scru t iny,  according to the Cour t ,  was their  “limit ed scope” and 

“the fact  tha t  both  sta tu tes  expressly provided tha t  anyone  could apply for  

and obta in  a  license, permit ,  or  other  lawful permission  to engage in  the  

conduct  a t  issue.” Mack, 173 N.H. a t  816. 

Close review of the process to  obta in  a waiver  via Conceptua l  

Consulta t ion  makes pla in  tha t  it s  burden  on  a  proper ty owner like Kaloogian 

https://www.westlaw.com/Document/I9b0bc520447e11eb960a9329eed1cde2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_814
https://www.westlaw.com/Document/I871531f134d211d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I1c7d2010339b11d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I1c7d2010339b11d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9b0bc520447e11eb960a9329eed1cde2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_816
https://www.westlaw.com/Document/I871531f134d211d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_49
https://www.westlaw.com/Document/I871531f134d211d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_49
https://www.westlaw.com/Document/I1c7d2010339b11d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I9b0bc520447e11eb960a9329eed1cde2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_816
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is simila r ly insubstan t ia l. As discussed, there a re  essen t ia lly two steps to a 

Conceptua l Consult a t ion . To in it ia te  the process, a  proper ty owner  need on ly 

complete the one-page applica t ion  tha t  Sawyer  presen ted to Kaloogian  dur ing  

h is August  2023 visit  to Kaloogian ’s proper ty.  Doc. 37-4 a t  15. This form asks 

for no more than  the P lanning Board needs  to know to understand the  

applican t ’s request : basic iden t ifying informat ion  abou t  the  proper ty,  

summar ies of it s exist ing and proposed uses, it s effect  on cer ta in  public 

in frast ructure, and  any  var iances or  specia l except ions a lready applicable. 

See id. Next , t he  Board reviews the applica t ion  in  a  public  meet ing  a t  wh ich  

the applican t ’s presence is required.  See Doc. 37-2 a t 188. Assuming the  

Board agrees with  the applican t ’s  request  for  a  waiver , he will likely leave 

tha t  meet ing  with  one  (figura t ively) in hand. See id. 

Beyond tha t , t he  Sit e P lan Review Regu la t ions r equire near ly noth ing 

else from a waiver applican t . Quite the cont ra ry, Sect ion  V expressly cabins 

the Conceptua l  Consulta t ion  to “[a ] discussion  in  conceptua l form and genera l  

t erms only.” Doc. 1-8 a t  6 (emphasis added). There is no fee to apply, the use 

of “developmen t  plans . . . a s par t of the discussion” is forbidden , and “it  is  not  

necessary to make formal not ice to  abut ters and  other  applicable  

individua ls.” Id. a t  6-7. Tru ly, a ll tha t  it  t akes for  a  mer itor ious applican t  to  

secure a waiver is answer ing one page of non-substan t ive  quest ions and  

a t tending a  single public meet ing—precisely the kind of insubstan t ia l  

https://nhd-ecf.sso.dcn/doc1/11713255978
https://nhd-ecf.sso.dcn/doc1/11713255978
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713255976
https://nhd-ecf.sso.dcn/doc1/11713078627
https://nhd-ecf.sso.dcn/doc1/11713078627
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licensure  process  tha t  the New Hampsh ire Supreme Cour t  endorsed as lawful 

under  it s precedent  in terpret ing  Pa r t  1,  Ar t icle 5.  See Mack, 173 N.H. a t 816. 

Thus, requir ing  Kaloogian  to submit  to  tha t  process  here does not  viola te  t ha t  

provision of the  New Hampshire Const itu t ion .  

4. RSA § 674:76 

In Count  IV, Kaloogian asser t s tha t  the  Town’s  r equirement  tha t  

Kaloogian  seek a  waiver  from the site plan  Review Regula t ions  viola tes RSA 

§ 674:76, a  recent ly enacted  addit ion  to  New Hampshir e’s Tit le LXIV, which  

au thor izes and  governs  municipa l plann ing and zoning r egu la t ion  in  New 

Hampsh ire. See genera lly RSA § 672-79; Doc. 1 a t  24. In  fu ll,  RSA § 674:76 

provides as follows: 

No zoning ordinance or  site  plan  review regula t ion  sha ll  prohibit ,  
regula te,  or  rest r ict  the  use  of  land  or  st ructures  pr imar ily  used  for  
religious  purposes; provided,  however , tha t  such  land or  st ructures  
may be subject  to object ive and defin ite r egula t ions concern ing the  
height  of  st ructures, yard sizes, lot  a rea ,  setbacks, open  space, and  
building coverage r equirements  as long  as sa id r equirements a re  
applicable regardless of the religious or non-religious na ture of the  
use of the  proper ty and do  not  substan t ia lly burden  religious  
exercise. 

RSA § 674:76. Given tha t  RSA § 674:76 is on ly th ree years  old, no cour t  has  

yet  had  occasion  to in terpret  it s scope.  Among the cr it ica l quest ions  yet 

unanswered about t he provision , which  would require resolu t ion  to 

adjudica te Kaloogian’s cla im, a re  (1) whether  a  par ty  who is  basing a  cla im 

for  relief on RSA § 674:76 may presen t  a  cla im for  relief  in  cour t  without  

https://www.westlaw.com/Document/I9b0bc520447e11eb960a9329eed1cde2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_579_816
https://1.next.westlaw.com/Browse/Home/StatutesCourtRules/NewHampshireStatutesCourtRules?guid=NECF52F90D5FB11DAA194F4E711FB1D54&transitionType=DocumentItem&contextData=(sc.Folder*cid.bdf275f68dff4d818e57fdde82af23e1*oc.Category)
https://nhd-ecf.sso.dcn/doc1/11713078619
https://1.next.westlaw.com/Document/NE492C650039811EDA66CCA9C42F17C7D/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
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complying with  the judicia l review process specified in  RSA § 677:45; and 

(2) if so,  whether , as Kaloogian  asser t s,  RSA § 674:76 can  be used to 

completely bar Site P lan  Review of a  proposed religious use of proper ty when , 

by it s pla in  terms, it  appears to expressly au thor ize review of such  uses based  

on  cer ta in  types of  “object ive and defin it e regula t ions.” Id. 

As is  the case with  any  cla im ar ising en t irely under  sta te law between  

nondiverse par t ies,  my jur isdict ion  over th is cla im is solely supplementa l. See 

28 U.S.C. § 1367(a). Supplementa l ju r isdict ion  is discret ionary,  and  I am free  

to decline to exercise it  when , among other  reasons, a  cla im “ra ises  a  novel or  

complex issue of Sta te law.” Id. § 1367(c)(1); see Signs for  J esus, 977 F .3d a t 

114; Rodr iguez v. Dora l Mor tg. Corp., 57 F .3d 1168, 1177 (1st  Cir .  1995) 

(iden t ifying as  a  “factor  to be weighed” in  assessing whether  to exercise  

supplementa l ju r isdict ion  “the cla r ity of  the law tha t  governs a  pendent  

cla im, for  a  federa l cour t  may be wise to  forgo the  exercise of supplementa l  

ju r isdict ion  when the sta te law tha t  undergirds the nonfedera l cla im is of  

dubious scope and applica t ion”); Senra  v. Town of Smithfield, 715 F .3d 34, 41 

(1st  Cir . 2013) (suggest ing  tha t  quest ions of sta t e law could conceivably be “so 

novel as  to war ran t  the added t ime and  expense inheren t  in  a  remand to  

sta te cour t”).  In  exercising tha t  discret ion  here, I  conclude tha t  the  in it ia l 

in terpret a t ion  of  RSA § 674:76—a st ructure of exempt ions with  except ions  

https://1.next.westlaw.com/Document/NE492C650039811EDA66CCA9C42F17C7D/View/FullText.html?originationContext=documenttoc&transitionType=CategoryPageItem&contextData=(sc.Default)
https://www.westlaw.com/Document/NCCC85ED0A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCCC85ED0A35911D88B25BBE406C5D950/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://1.next.westlaw.com/Document/Ibee5ccb0091011eb8cddf39cfa051b39/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/Ibee5ccb0091011eb8cddf39cfa051b39/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://www.westlaw.com/Document/I6766127d918911d98e8fb00d6c6a02dd/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1177
https://www.westlaw.com/Document/I599da502b41611e2a555d241dae65084/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_41
https://www.westlaw.com/Document/I599da502b41611e2a555d241dae65084/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_41
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unique in  New Hampshire law—is best left  to the New Hampshire  Supreme 

Cour t , and I dismiss Count  IV without  prejudice.  

IV.  CONCLUSION  

For  the reasons expla ined above,  I decline to exercise supplementa l 

ju r isdict ion  over  Count  IV and dismiss  tha t  cla im without  prejudice.  

Kaloogian’s remain ing cla ims a re r ipe on ly to the exten t  tha t  they apply to  

the Town’s demand tha t  he  par t icipa te in  a  Conceptua l Consulta t ion . As to  

Kaloogian’s r ipe cla ims, the  Town is en t it led to summary judgment  and  

Kaloogian’s mot ion  for  summary judgment  is den ied. These ru lings a re 

without  prejudice to Kaloogian’s r igh t  to renew h is unr ipe cla ims if t hey  

become r ipe in  the fu ture.  

As the par t ies  decide on  their  next  steps, it  is wor th  not ing tha t  their  

disagreements  may be less sign ifican t  t han  they appeared to be a t  t he ou t set  

of th is lit iga t ion . F ir st , Kaloogian  has a  r igh t  under  the  Zoning Ordinance to  

opera te  a  church  on  h is proper ty, and the Town does not  con tend otherwise.  

Second, t he Town has the power  to enforce bu ilding and sa fety codes with  

respect  to the  church’s opera t ions,  and  Kaloogian  does not  cha llenge the  

Town’s  au thor ity to  fu lfill tha t  du ty. F ina lly, as  the Town recognizes, RSA 

§ 674:76 limit s it s  au thor ity  to regu la te  the  church ’s act ivit ies dur ing  Site  

P lan  Review to “object ive and defin ite r egula t ions concern ing the height  of  

st ructures, yard  sizes, lot  a r ea , setbacks, open  space,  and building coverage  
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requirements.”  While there may well be  limited  a reas  with in  the  permissible 

scope of t he Town’s  regula tory au thor ity where the par t ies  may cont inue to  

disagree, th is  Memorandum and Order  will hopefu lly provide the par t ies  

with  the  gu idance they need  to resolve  any remain ing  issues by agreemen t .  

The clerk sha ll  en ter  judgment  in  accordance with  th is Memorandum 

and Order  and  close the case.  

SO ORDERED. 

/s/ Paul J . Barbadoro 
Paul J .  Barbadoro  
United Sta tes  Dist r ict  J udge  

November 10, 2025 

cc: Counsel of Record 
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