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Seibel, J.

Before the Court is Defendants’ motion to dismiss. (ECF No. 22.) For the foregoing
reasons, the motion is GRANTED.

I BACKGROUND

For the purposes of the motion, I accept as true the facts, but not the conclusions, set forth

in Plaintiff’s Amended Complaint. (ECF No. 12 (“AC”).)!

! As noted below, for a motion under Federal Rule of Civil Procedure 12(b)(6), I accept
the facts in the AC as true, and for a motion under Rule 12(b)(1), I accept the facts in the AC as
true to the extent they are uncontroverted.
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A. Facts

The parties to this dispute differ as to the application of the Town of Highland (the
“Town”) Zoning Code, under which a “place of worship” — a term the Code does not define — is
a use that requires a special use permit in any zone, (id. 99 20-21), but a “children’s camp” is not
permitted anywhere in the Town, (id. ] 91).

Plaintiff Yeshiva Ohr Shraga Veretzky (“Plaintiff” or the “Yeshiva™) is a New York
religious corporation that provides Hasidic Orthodox Jewish religious education through its
schools and facilities in Brooklyn, New York and Lakewood, New Jersey. (Id. {8, 14, 113.)
Religious education is one of the most important elements of Orthodox Judaism, and there is no
separatior. between religion and education for its adherents. (Id. §127-28.) As such, the
Yeshiva leased facilities in Sullivan County to provide a place where its Rabbis and students
could come together and continue their religious education in the summer. (/d. § 14.) During the
non-summer months, the Yeshiva rented property for religious retreats and other activities. (/d.
15.) At some point, the Yeshiva pﬁrchased property in the Town formerly owned by 211 Mail
Road LLC (the “Property”), which had been operating in a Residential Agricultural R-2 Zoning
District as a commercial hotel pursuant to a special use permit issued by the Town Planning
Board (the “Planning Board™). (Id. 72, 17, 19.)

In February 2023, the Yeshiva filed an application with the Planning Board for a special
use permit, seeking to use the Property’s existing buildings and construct new buildings for
religious education during the summer and religious retreats in the non-summer months. (Id.

99 18, 23.5 Specifically, the application sought to construct four new single-story buildings
containing: (1) a Shul (synagogue) area for prayer and conducting religious services for those at

the Property; (2) a Mikva (ritual bath); (3) spaces for religious lectures and study, prayer, and
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meetings and gatherings; and (4) sleeping accommodations for thirty-two students. (/d. §24.) In
the summer, teenagers and young adults would reside at the Property and study Talmud,
communicate and study with their Rabbis, deepen their religious faith, and connect on a religious
level with others in the community. (/d. 925.) The same Rabbis who teach the students during
the non-summer months would provide the religious education to them and the younger children
of the Rabbis and the staff. (/d. 9] 26.)

At its meeting on March 22, 2023, the Planning Board acknowledged receipt of the
Yeshiva’s application. (/d. 9 34.) Before the meeting, the Yeshiva received a memorandum
dated March 20, 2023 addressed to the Planning Board’s counsel, Michael Davidoft, from Kevin
Schwensfeier, Senior Planner at the Laberge Group, an environmental and planning consultant to
the Planning Board. (/d. 99 34-35.) The memo stated that: (1) religious retreat is not
specifically listed in the Town Zoning Code’s Schedule of Use Regulations and is therefore a
prohibited use; (2) dormitory is not specifically listed in the Schedule of Use Regulations and is
therefore a prohibited use; (3) Mikvah is not specifically listed in the Schedule of Use
Regulations but is a common element of a “place of worship,” which is listed as a Special Use
Permit; and (4) multi-purpose building is not specifically listed but is a common element of a
“place of worship,” which is listed as a Special Use Permit. (/d. 4 35.) Counsel for the Yeshiva
requested permission to respond to the memo and submitted its own Memorandum of Law to the
Planning Board on April 27, 2023. (Id. 9 36, 38.) That memo explained that religious
education is part of religious use under New York law; noted that the Religious Land Use and
Institutionalized Persons Act (“RLUIPA”) prohibits units of local government from applying
zoning and land use laws to unduly burden the exercise of religion; and provided case law,

including Yeshiva Talmud Torah Ohr Moshe v. Zoning Board of Appeals, 97 N.Y.S.3d 737 (App.
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Div. 3d Dep’t 2019). (Id. 937, 39.)> The memo further explained why the Yeshiva’s proposed
uses amounted to religious uses authorized for a place of worship. (/d. § 39.)

The matter was placed on the agenda for the Planning Board’s June 28, 2023 meeting.
(Id. 9 40.) Before the meeting, the Laberge Group and the Town Engineer submitted additional
comments, in which they confirmed that religious education and religious retreat were
encompassed within the special use permit for a place of worship. (/d. 99 40-41.) Specifically,
the letter from the Town Engineer stated that “Hotel/Motel is listed as Special Use Permit and is
required”; “Multi-Purpose building is not specifically listed in R2 but is part of Hotel/Motel and
part of Special Use Permit”; and “Place of Worship is listed in R2 and require[s] a Special Use
Permit from the Planning Board [which] would also include the Mikvah, Religious Retreat, and
religious education.” (ECF No. 12-6 at 4; see AC §41.1.) The Town Engineer explained that
the project could be considered by the Planning Board as a combination of Special Use Permits.
(AC 9 41.2.) The Laberge Group also submitted a comment, in which it acknowledged that
“Religious Retreat may be included in the generic class of ‘Place of Worship’ with additional
information for the Planning Board to determine.” (ECF No. 12-6 at 8; see AC Y 42.)

At a Planning Board meeting on August 23, 2023, the Town Engineer again confirmed
that religious education was a use included within “place of worship.” (AC § 43.) Neither the
Planning Board nor its counsel contradicted or questioned this statement. (/d.) Fuller
Engineering then prepared and submitted revised plans on behalf of the Yeshiva, which did not

change the proposed religious educational use of the Property. (/d. q 44.)

2 Yeshiva Talmud Torah, which was brought under Article 78, involved a proposal for
similar live-in summer religious studies for students, and the Court concluded that the proposed
facilities fell within the definition of “place of worship.” See 97 N.Y.S.3d at 739-40.
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At the October 25, 2023 Planning Board meeting, the Town Engineer submitted another
comment letter, repeating the same language regarding the proposed uses of the Property. (ECF
No. 12-8 at 3-5; see AC 9/ 45- 46.) The minutes state that one Planning Board member received
clarification that the application was looking to change the existing special use of
hotel/motel/restaurant to a religious place of worship. (AC 9 47; ECF No. 12-8 at 2.) At that
meeting, alternate Planning Board member and candidate for Town Board, Laura Burrell, sat in
for an absent Planning Board member. (AC 9 45.) She was later elected to the Town Board,
along with two other new members. (/d. §49.)

On November 17, 2023, the Yeshiva submitted revised documents to the Planning Board,
including another memo explaining the proposed religious use of the Property during the
summer and non-summer months. (/d. 9 50.) The memo provided details about how each of the
buildings on the Property would be utilized and how each use would contribute to the religious
use of the Property. (/d. 4 52.) It reiterated that groups would come to the Property in the
summer for religious programs, remain on site along with staff, and sleep at accommodations on
site. (Id.) The Yeshiva’s engineer, Mr. Fuller, also submitted a Stormwater Pollution Prevention
Plan and a letter responding to comments from the Town Engineer. (/d. 9 53-54.)

On November 29, 2023, the Planning Board held another meeting, at which it stated that
it hoped to schedule a public hearing at its December meeting. (/d. § 56.) Before the December
meeting, Mr. Fuller successfully worked with the Town Engineer to address any open technical
issues. (Id. q57.) Atthe December 20, 2023 meeting, Mr. Fuller confirmed that the technical
issues had been resolved and requested that the Planning Board schedule a public hearing. (/d.

9 58.) At least one Planning Board member expressed hostility to Mr. Fuller about the Yeshiva,
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including by accusing its Rabbi of being prejudiced, although this exchange is not included in the
Planning Board minutes. (/d. § 60.)

On January 2, 2024, the new members of the Town Board and the Town Supervisor were
sworn in, and stated that they were interviewing candidates for Town Attorney. (/d. §61.) On
January 4, 2024, the Town Board held a special meeting to appoint an attorney for the Town.

(Id. 9 62.) The Town Board Supervisor stated that the Board was looking for an at-will attorney
so that the Board members could change out the attorney if they “d[id] not like the way that it’s
going,” including if they felt like the attorney did not have the skill set, was biased, or was not
representing the Town the way the Board wanted. (/d. § 64.) The Town Board voted to retain
Steven Mogel, with whom members of the Town Board had previously worked, as counsel for
the Town, including the Planning Board and the Zoning Board of Appeals (“ZBA”). (/d. 9 62-
63, 65.)

On January 12, 2024, the Yeshiva’s counsel wrote to the Planning Board in response to
reports that Board members had questioned whether the application was for religious use. (/d.

9 66.) The Yeshiva’s counsel reminded the Planning Board that these matters had been
addressed in a memo from April 2023 and resubmitted that memo. (/d.) Counsel also responded
to the allegations that the Yeshiva’s Rabbi was prejudiced, warning the Planning Board that such
negative comments suggested impermissible prejudgment of the application. (/d. ¥ 68.)

Another meeting was held on January 24, 2024, at which time Planning Board members
asked the Yeshiva’s counsel questions about the proposed religious use of the Property. (/d.

99 70, 72.) Counsel restated that the Property would be used for religious education of the
Yeshiva’s students and the children of the Yeshiva’s staff during the summer and as a religious

retreat during the rest of the year. (/d. 4 72.) Nevertheless, the minutes from this meeting
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incorrectly state that the application had not specifically stated the use intended. (/d. 9 73.) The
Town Attorney, Mr. Mogel, who was present at the meeting, suggested that the Planning Board
refer the application to the ZBA for an interpretation as to whether the Yeshiva’s proposed use
was religious. (Id. 4 74.) Plaintiff alleges that this was prearranged because the Planning Board
immediately voted to refer the matter to the ZBA without discussion. (/d.) The meeting minutes
again incorrectly summarized this exchange, as they state that Mr. Mogel said that the applicant
(that is, the Yeshiva) could apply to the ZBA for a hearing, when he actually said that the
Planning Board could ask the ZBA for an interpretation (which it did). (/d. §75.)

In light of the error in the meeting minutes, on March 5, 2024 the Yeshiva’s counsel
wrote to the Planning Board and ZBA to explain that the Planning Board voted to refer the
Yeshiva’s special permit application to the ZBA for interpretation of the Town Code and that the
ZBA was required to take up the referral without an application from the Yeshiva. (/d. 4 76.)
Despite this letter, the ZBA Secretary refused to place the matter on the ZBA agenda without
such an application. (Id. §77.) Counsel wrote again to the Planning Board and ZBA on March
20, 2024, stating that, “My client will not be forced to create an administrative record that it is
seeking a use interpretation when its position has consistently been that there is no ambiguity
about its proposed religious use.” (Id. 4 78.) That same day, Mr. Mogel confirmed that the
Planning Board referred the matter to the ZBA for a use interpretation. (/d. § 79.) The ZBA then
took up the referral. (/d.)

On April 16, 2024, the Yeshiva appeared before the ZBA and counsel reiterated what had
been stated in its April and November 2023 memos: that the law was clear that the Yeshiva’s
proposed uses were religious uses. (/d. 9 80.) The ZBA also received a statement from the

United States Department of Justice (“DOJ”) that discussed the elements of religious use as it
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relates to RLUIPA, and was informed (although it is not clear by whom) that the Yeshiva’s
proposed summer religious educational use met the DOJ’s criteria for religious use. (Id.) The
ZBA scheduled a public hearing for May. (/d.)

At the May 21, 2024 ZBA meeting, the Yeshiva’s counsel reiterated that its proposed
uses were religious in nature and authorized as a place of worship. (Id. § 81.) The minutes state
that counsel defined “place of worship” as a place where religious uses are undertaken and as
including ““a full complex of religious uses,” and Mr. Mogel confirmed that the cases that
counsel cited defined “place of worship” in such broad terms. (/d. § 82.) The minutes do not,
however, accurately reflect the Yeshiva’s counsel’s answer regarding how the proposed use in
the summer would be distinguished from a summer camp. (/d. § 83.) The minutes state that
counsel responded that the proposed uses “are not camps, retreats, or schools but are religious
uses,” (ECF No. 12-22 at 4), but Plaintiff alleges counsel had actually stated that the use would
be religious education, and that is what defines the use rather than the fact that students reside
there for the summer, (AC 9 83). The ZBA then opened the public hearing and instructed that
comments should be confined to the issue of the proper interpretation of the use of the Property.
(Id. 4 84.) Despite this instruction, the comments from the public did not address the
interpretation issue and instead raised concerns regarding traffic and other similar matters. (/d.)
Some members of the public also spoke out “forcefully” against the Yeshiva receiving the
special use permit. (/d.) The Yeshiva’s counsel argued that the concerns raised by the public
would be addressed by the Planning Board and had nothing to do with the question of
interpretation before the ZBA. (Id.) The ZBA did not engage in further discussion as to whether
the proposed summer educational use would be a religious use that could be approved as a

specially permitted place of worship. (/d. 9 85.)
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At the June 20, 2024 meeting, the ZBA heard from the Yeshiva’s Rabbi, who discussed
in detail how the Property would be configured and used, including which groups of students
would come to the Property, how many and what kind of staff would be present, and the physical
arrangement of the Shul and other facilities. (/d. 49 86-87.) The ZBA tabled the matter of
interpretation until its next meeting without making a motion directing the Town Attorney to
prepare a resolution. (/d. 9 88.) On July 18, 2024, the ZBA’s counsel handed the ZBA chair and
members a previously prepared resolution, which was read aloud by the ZBA chair. (/d. § 89.)
The resolution stated that the proposed use of the Property in the summer was not religious, but
was a children’s camp, and therefore prohibited, under the Town Code. (Id. §91.) Immediately
following the reading of the resolution, without giving the Yeshiva an opportunity to respond,
the ZBA made a motion to adopt the resolution. (/d. 4 90.) Without discussion on the motion,
the ZBA unanimously voted to adopt the resolution. (/d.) The ZBA interpretation was officially
filed with the Town Clerk on August 9, 2024. (Id. §92.)

Plaintiff contends, without citation, that the Planning Board is required by law to follow
the ZBA interpretation, and cannot issue a special use permit for a prohibited use. (Id. 9 93.)
Thus, Plaintiff alleges that it is impossible for the Planning Board to grant the Yeshiva’s
application for a special use permit. (/d. 9 93-94.) Plaintiff also alleges that the ZBA’s
interpretation prevents the Yeshiva from providing religious education to its students at the
Property during the summer. (/d. q 104.) It has also forced the Yeshiva to expend funds to find
an alternate location for religious educational facilities, pay carrying costs for the Property
including real property taxes, and pay for expenses associated with the proceedings before the

Planning Board and ZBA. (Id. 9 125.)
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B. Procedural History

On November 7, 2024, Plaintiff filed its initial complaint, bringing claims for violations
of RLUIPA, the First Amendment’s Free Exercise Clause, the Fourteenth Amendment’s Equal
Protection Clause, the New York State Constitution, and 42 U.S.C. § 1985. (ECF No. 1.)
Defendants filed their pre-motion letter in anticipation of their motion to dismiss on January 30,
2025. (ECF No. 9.) On February 27, 2025, the Court held a pre-motion conference, at which it
granted Plaintiff leave to amend its complaint. (See Minute Entry dated Feb. 27, 2025.) On
March 31, 2025, Plaintiff filed its AC, dropping the § 1985 claim. (See generally AC.) On July
29, 2025, the United States filed a statement of interest. (ECF No. 19.) The instant motion
followed.

II. LEGAL STANDARDS

A. 12(b)(1)

“A federal court has subject matter jurisdiction over a cause of action only when it has

authority to adjudicate the cause pressed in the complaint.” Arar v. Ashcroft, 532 F.3d 157, 168
(2d Cir. 2008), vacated and superseded on other grounds on reh’g en banc, 585 F.3d 559 (2d
Cir. 2009).> “A case is properly dismissed for lack of subject matter jurisdiction under Rule
12(b)(1) when the district court lacks the statutory or constitutional power to adjudicate

it.” Makarovav. U.S.,201 F.3d 110, 113 (2d Cir. 2000) (citing Fed. R. Civ. P. 12(b)(1)); see
Seljak v. Pervine Foods, LLC, No. 21-CV-9561, 2023 WL 2354976, at *4 (S.D.N.Y. Mar. 3,
2023). “The party invoking federal jurisdiction bears the burden of establishing” that it exists.

Lujan v. Defs. of Wildlife, 504 U.S. 555, 561 (1992). “In resolving a motion to dismiss under

3 Unless otherwise noted, case quotations omit internal quotation marks, citations,
alterations and footnotes.

10
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Rule 12(b)(1), the district court must take all uncontroverted facts in the complaint . . . as true,
and draw all reasonable inferences in favor of the party asserting jurisdiction,” Fountain v.
Karim, 838 F.3d 129, 134 (2d Cir. 2016), and “may refer to evidence outside the pleadings,”
Makarova, 201 F.3d at 113.

B.  12(b)6)

“To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its face.”” Ashcroft v. Igbal, 556
U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). “A claim
has facial plausibility when the plaintiff pleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged.” Id. “While a
complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual
allegations, a plaintiff’s obligation to provide the grounds of his entitlement to relief requires
more than labels and conclusions, and a formulaic recitation of the elements of a cause of action
will not do.” Twombly, 550 U.S. at 555. While Federal Rule of Civil Procedure 8 “marks a
notable and generous departure from the hypertechnical, code-pleading regime of a prior era, . . .
it does not unlock the doors of discovery for a plaintiff armed with nothing more than
conclusions.” Igbal, 556 U.S. at 678-79.

In considering whether a complaint states a claim upon which relief can be granted, the
court “begin[s] by identifying pleadings that, because they are no more than conclusions, are not
entitled to the assumption of truth,” and then determines whether the remaining well-pleaded
factual allegations, accepted as true, “plausibly give rise to an entitlement to relief.” Id. at 679.
Deciding whether a complaint states a plausible claim for relief is “a context-specific task that

requires the reviewing court to draw on its judicial experience and common sense.” Id.

11
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“[Wlhere the well-pleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the complaint has alleged — but it has not ‘shown’ — ‘that the pleader is entitled to
relief.”” Id. (quoting Fed. R. Civ. P. 8(a)}(2)).
III. DISCUSSION

A. Ripeness

Defendants argue the Court lacks subject matter jurisdiction over Plaintiff’s claims
because the claims are not ripe for adjudication, in that Plaintiff has not received a final decision
on its special use permit application from the Planning Board and has not applied for a variance.
(See ECF No. 23 (“Ds’ Mem.”) at 8-12.) Plaintiff argues that going back to the Planning Board
would be futile because the Planning Board cannot deviate from the ZBA interpretation, and that
Plaintiff is not required to seek a variance in this case to have a final decision. (See ECF No. 24
(“P’s Opp.”) at 9-12.)

Ripeness has both a constitutional and prudential dimension. See 835 Hinesburg Rd.,
LLC v. City of S. Burlington, No. 22-CV-58, 2023 WL 2169306, at *6 (D. Vt. Jan. 27, 2023),
aff'd, No. 23-218, 2023 WL 7383146 (2d Cir. Nov. 8, 2023) (summary order), cert denied, 145
S. Ct. 138 (2024). Thus, in the land-use context, some courts in this Circuit frame the ripeness
inquiry as jurisdictional, see Vill. Green at Sayville, LLC v. Town of Islip, 43 F.4th 287, 293 (2d
Cir. 2022) (reviewing whether court lacked subject matter jurisdiction on ripeness grounds);
Sunrise Detox V, LLC v. City of White Plains, 769 F.3d 118, 121 (2d Cir. 2014) (describing
ripeness as a jurisdictional inquiry and reviewing dismissal under 12(b)(1)); Murphy v. New
Milford Zoning Comm’n, 402 F.3d 342, 347 (2d Cir. 2005) (“Ripeness is a jurisdictional
inquiry.”); Londregan v. Town of E. Lyme, 666 F. Supp. 3d 192, 198 (D. Conn. 2023) (reviewing

for lack of subject matter jurisdiction and referring to ripeness as a jurisdictional inquiry), while

12
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others frame it as prudential, see BMG Monroe I, LLC v. Vill. of Monroe, 93 F.4th 595, 600-01
(2d Cir. 2024) (describing question of ripeness of land-use claims as one of justiciability and
noting that the prudential ripeness doctrine is “not, strictly speaking, jurisdictional”); Martin v.
Town of Simsbury, 735 F. App’x 750, 751-52 (2d Cir. 2018) (summary order) (describing
ripeness test set forth in Williamson County Regional Planning Commission v. Hamilton Bank of
Johnson City, 473 U.S. 172 (1985), overruled in part on other grounds by Knick v. Township of
Scott, 588 U.S. 180 (2019), as one of prudential ripeness); Lubavitch of Old Westbury, Inc. v.
Incorporated Vill. of Old Westbury, No. 08-CV-5081, 2023 WL 9058143, at *6 (E.D.N.Y. Dec.
18, 2023) (“[ TThe Court sees the ripeness issue as a prudential rather than a pure jurisdictional
rule . ...”), report and recommendation adopted in part, 2024 WL 656516 (E.D.N.Y. Feb. 16,
2024).

“‘Constitutional ripeness is a doctrine that, like standing, is a limitation on the power of
the judiciary. It prevents courts from declaring the meaning of law in a vacuum and from
constructing generalized legal rules unless the resolution of an actual dispute requires it.”” Nat’l
Org. for Marriage, Inc. v. Walsh, 714 F.3d 682, 688 (2d Cir. 2013) (quoting Simmonds v. INS,
326 F.3d 351, 357 (2d Cir. 2003)). Prudential ripeness, on the other hand, asks whether “the
case will be better decided later and [whether] the parties will . . . have constitutional rights
undermined by the delay. It does not mean that the case is not a real or concrete dispute
affecting cognizable current concerns of the parties within the meaning of Article III.” Id. But
both doctrines are “concerned with whether a case has been brought prematurely,” id. at 687, and
prevent courts from entangling themselves in either abstract disagreements, Dougherty v. Town
of N. Hempstead Bd. of Zoning Appeals, 282 F.3d 83, 90 (2d Cir. 2002), abrogated on other

grounds by Knick v. Township of Scott, 588 U.S. 180 (2019), or “‘adjudications that may later

13
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turn out to be unnecessary,’” Nat’l Org. for Marriage, Inc., 714 F.3d at 688 (quoting Simmonds,
326 F.3d at 357). Further, prudential ripeness is a justiciability doctrine, and thus, like questions
of jurisdiction, may be addressed at the threshold. See BMG Monroe I, LLC, 93 F.4th at 600-01.
“Before any land-use dispute — whether brought as a takings, due process, [RLUIPA, free
exercise, ]| or equal protection claim — is ripe for review, plaintiffs must satisfy a finality
requirement.” Ferncliff Cemetery Ass 'n v. Town of Greenburgh, No. 18-CV-6411, 2019 WL
6878560, at *6 (S.D.N.Y. Dec. 17, 2019), aff’d, 834 F. App’x 665 (2d Cir. 2021) (summary
order); see Lost Trail LLC v. Town of Weston, 289 F. App’x 443, 444 (2d Cir. 2008) (summary
order); Murphy, 402 F.3d at 348. The finality requirement demands that the “the government
entity charged with implementing the regulations has reached a final decision regarding the
application of the regulations to the property at issue.” Williamson Cnty. Reg’l Plan. Commn,
473 U.S. at 186. Although initially developed in the context of takings, the Williamson County
finality requirement has been extended to First Amendment, equal protection, due process,
RLUIPA, and discrimination claims in the land-use context. See Vill. Green at Sayville, LLC, 43
F.4th at 294 (“[T]he final-decision requirement not only remains good law but has been
expanded . . . to zoning challenges based on substantive due process; First Amendment rights of
assembly and free exercise; the Religious Land Use Institutionalized Persons Act of 2000; a state
law analogue to RLUIPA, as well as to zoning challenges under the [ADA] based on allegations
of intentional discrimination.”); Sunrise Detox V, LLC, 769 F.3d at 123 (applying finality
requirement to discrimination claims); Dougherty, 282 F.3d at 88-89 (applying requirement to
equal protection and substantive due process); Congregation Rabbinical Coll. of Tartikov, Inc. v.
Vill. of Pomona, 915 F. Supp. 2d 574, 597 (S.D.N.Y. 2013) (“[T]he Second Circuit has applied

this test to as-applied challenges to land use laws under RLUIPA, the First Amendment, the

14
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Equal Protection Clause, and the Due Process Clause.”), aff’d, 945 F.3d 83 (2d Cir. 2019). This
requirement applies “regardless of whether ripeness is described as jurisdictional or prudential.”
835 Hinesburg Rd., LLC, 2023 WL 2169306, at *6. Thus, I need not decide whether the issue
here is one of jurisdictional or prudential ripeness. Cf. Simmonds, 326 F.3d at 357 (“Usually it
does not matter . . . whether a case is dismissed for lack of constitutional or prudential ripeness.”)

Plaintiff must satisfy a “high burden” of proving that the court can look to a “final,
definitive position from a local authority to assess precisely how they can use their property.”
Murphy, 402 F.3d at 347. “‘[Flederal courts do not sit as zoning boards of review and should be
most circumspect in determining that constitutional rights are violated in quarrels over zoning
decisions.”” Congregation Rabbinical Coll. of Tartikov, Inc., 915 F. Supp. 2d at 599 (quoting
Spence v. Zimmerman, 873 F.2d 256, 262 (11th Cir. 1989)).

1. Permit Application

The Planning Board never denied (or approved) Plaintiff’s application for a special use
permit. Nevertheless, Plaintiff argues it should be excused from having to wait for the Planning
Board’s final decision because it would be futile to do so, as the Planning Board is bound by the
ZBA'’s interpretation of the Town Code and cannot issue a special permit for a prohibited use.
(P’s Opp. at 8-9.)

Although a Plaintiff typically must plausibly allege it has received a final decision on its
application, “exceptions to the finality requirement include futility, i.e., when a zoning agency
lacks discretion to grant variances or has dug in its heels and made clear that all such
applications will be denied.” 61 E. Main St. Assocs., LLC v. Vill. of Washingtonville, No. 24-
CV-2647,2025 WL 2709124, at *7 (S.D.N.Y. Sept. 23, 2025). This futility exception may also

apply not just in the variance context but also when the relevant agency lacks discretion to

15
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approve a plaintiff’s application. See Congregation Rabbinical Coll. of Tartikov, Inc., 915 F.
Supp. 2d at 604 (explaining, in evaluating futility exception, that it was undisputed that agency
lacked discretion to approve special permit); Country View Ests. (@ Ridge LLC v. Town of
Brookhaven, 452 F. Supp. 2d 142, 151 (E.D.N.Y. 2006) (futility argument failed where planning
board had power under town code to review application to reclassify property).

Here, Plaintiff alleges that the Planning Board lacks the authority to disregard the ZBA’s
interpretation of the Town Code or to issue a permit for a prohibited use. The Town Code vests
the power to interpret the Code in the ZBA. See Town of Highland Town Code § 190-65(B)
(“The [Zoning] Board shall, upon request, decide any questions involving the interpretation of
any provision of this chapter.”); id. § 190-66(A) (explaining procedure for applications for
interpretations to ZBA); id. § 190-66(C) (“The Town Board, Code Enforcement Officer or
Planning Board of the Town of Highland may request the Zoning Board of Appeals to decide
any question involving the interpretation of any provision of this chapter . . . .”). Additionally,
although Plaintiff did not cite, and the Court could not find, a specific provision in the Town
Code that prevents the Planning Board from deviating from such an interpretation, Defendants
have not argued that the Board has such discretion or that it may issue a permit when the ZBA
has declared a proposed use to be prohibited. Indeed, Defendants seem to concede that the
Planning Board may not do so, such that the only possible outcome would be denial of Plaintiff’s
application. (See ECF No. 25 (“Ds’ Reply”) at 3 (“[W]hile Plaintiff argues the only possible
outcome is a denial by the Planning Board, it cannot allege that further review by Village
agencies, including a use variance, would not potentially relieve any alleged injuries.”).) This
position is consistent with the case law in New York. See Smith v. Town of Thompson Plan. Bd.,

223 N.Y.S.3d 356, 359 (App. Div. 3d Dep’t 2024) (“Planning boards are without power to
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interpret the local zoning law, as that power is vested exclusively in local code enforcement
officials and the zoning board of appeals.”); id. (“A special use permit may only be granted when
the applicant seeks to use the property in a manner that is expressly allowed in the zoning
district.”) (collecting cases). Thus, because the Planning Board lacks discretion to challenge the
ZBA’s interpretation that the proposed use is a prohibited use, and because it also lacks
discretion to grant a permit where the proposed use is prohibited by the Town Code, Plaintiff has
plausibly alleged that it would be futile to await the Planning Board’s decision on the special use
permit application, as that body’s only option would be to deny it.
2. Variance

But Defendants also argue that Plaintiff’s claims are not ripe because Plaintiff has not
applied for a variance. (Ds’ Mem. at 11; Ds’ Reply at 2-3.) In land-use claims, the finality
requirement is generally only satisfied once a property owner has submitted “at least one
meaningful application for a variance.” Murphy, 402 F.3d at 348; see Rivendell Winery, LLC v.
Town of New Paltz, 725 F. Supp. 2d 311, 318 (N.D.N.Y. 2010) (“Generally, a final decision of
how property may be used has not been made unless the property owner requests a variance from
the local zoning laws.”); Orthodox Jewish Coal. of Chestnut Ridge v. Vill. of Chestnut Ridge, No.
19-CV-443, 2021 WL 1226930, at *9 (S.D.N.Y. Mar. 31, 2021) (“A final decision exists when a
development plan has been submitted, considered and rejected by the governmental entity with
the power to implement zoning regulations,” and “the property owner submits at least one
meaningful application for a variance.”), on reconsideration, 2021 WL 3605041 (S.D.N.Y. Aug.
13, 2021). For example, in MacDonald, Sommer & Frates v. Yolo County, Plaintiff’s takings
claim was not ripe for review where the plaintiff-developer had failed to apply for variances and

there was still a “possibility that some development” might be permitted. 477 U.S. 340, 351-352
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(1986); see Hennelly v. Town of Middletown, No. 10-CV-966, 2010 WL 4366917, at *3
(N.D.N.Y. Oct. 28, 2010) (dismissing Plaintiff’s due process land-use challenge where he failed
to apply for variances which could have allowed him to build on property).

But Plaintiff argues that it need not apply for a variance because the ZBA’s interpretation
was a final decision as to the interpretation of the Town Code. (P’s Opp. at 9 (“The simple truth
is that the ZBA interpretation is the final and definitive action . . . .”).) In the Second Circuit, to
determine when a decision is final, a court should consider: “(1) whether the [Plaintiff]
experienced an immediate injury as a result of [Defendants’] actions and (2) whether requiring
the [Plaintiff] to pursue additional administrative remedies would further define [its] alleged
injuries.” Murphy, 402 F.3d at 351; see Congregation Kollel, Inc. v. Twp. of Howell, No. 16-
CV-2457,2017 WL 637689, at *8 (D.N.J. Feb. 16, 2017) (“[T]he Second Circuit . . . employed a
two-step inquiry to determine whether a land use decision is final. At the first step, the circuit
court examined whether the town’s action had inflicted an immediate injury on the plaintiffs. . . .
In the next step, the court analyzed whether the existing record clearly defined the plaintiffs’
injury. ).

Plaintiff argues that a variance application would not provide any additional factual
information about whether the proposed religious educational use is permitted under the Town
Code. (P’s Opp. at 10-12.) Plaintiff relies on factually similar cases from the District of New
Jersey in which the courts rejected the argument that a variance application was necessary for the
ripeness of plaintiffs’ claims that the ZBA’s interpretation of the Code was erroneous and
discriminatory. (See id. (first citing Congregation Kollel, Inc., 2017 WL 637689, at *9-10; then
citing Khal Anshei Tallymawr, Inc. v. Twp. of Toms River, No. 21-CV-2716, 2021 WL 5757404,

at *7 (D.N.J. Dec. 3, 2021); and then citing Bais Brucha Inc. v. Twp. of Toms River, No. 21-CV-
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3239, 2024 WL 863698, at *6 (D.N.J. Feb. 29, 2024)).) But these cases are not binding on this
Court. And, although the Third Circuit has indicated that “a variance application is [not] always
necessary to satisfy the finality requirement,” Bais Brucha Inc., 2024 WL 863698, at *6, the
Second Circuit has held that it is, see BMG Monroe I, LLC, 93 F.4th at 601 (“We have made
clear that appealing to the Zoning Board of Appeals and requesting variance relief are both
necessary prerequisites to ripeness.”) (emphasis in original); Lost Lake Holdings LLC v. Town of
Forestburgh, No. 22-CV-10656, 2025 WL 1899026, at *6 (S.D.N.Y. July 9, 2025) (same);
Bulson v. Town of Brunswick, No. 24-CV-503, 2025 WL 743950, at *4 (N.D.N.Y. Mar. 7, 2025)
(“The Second Circuit has held that Williamson County’s ‘final decision’ requirement conditions
federal review on a property owner submitting at least one meaningful application for a
variance.”), appeal withdrawn, No. 25-734, 2025 WL 2319842 (2d Cir. June 23, 2025).*

And at least one court in this Circuit dealing with a similar issue found the plaintiff’s
claim to be unripe because the plaintiff had not yet applied for a use variance. See Rehabilitation
Support Servs., Inc., 226 F. Supp. 3d at 127. There, the plaintiff brought claims under the Fair
Housing Act, alleging that the defendants had deviated from the Town Code, their usual

practices, and the law when the ZBA determined that the plaintiff’s proposed sober living

* The Government argues that cases dealing with area variances, rather than use
variances, are distinguishable, as only a use variance could permit Plaintiff’s proposed use of the
property and the granting of a use variance here “would only permit the Yeshiva to operate a
type of facility that it does not intend to operate.” (ECF No. 19 at 18.) But there are several
cases in this Circuit that — like those involving area variances — require a plaintiff to apply for a
use variance before the claim could be considered ripe. See, e.g., Ferncliff Cemetery Ass’n, 2019
WL 6878560, at *7 (claim not ripe where ZBA invited plaintiff to apply for use variance but
plaintiff failed to do so); Rehabilitation Support Servs., Inc. v. Town of Esopus, 226 F. Supp. 3d
113, 126-27 (N.D.N.Y. 2016) (claim was not ripe where plaintiff had not yet applied for a use
variance despite being able to do so). Further, the idea that “if a developer does not follow the
procedures for obtaining a variance from the appropriate government entity, the developer has
not yet obtained a final decision regarding how it will be allowed to develop its property,” Lost
Lake Holdings LLC, 2025 WL 1899026, at *6, applies with equal force to use variance cases.
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residence was not a single-family dwelling but rather a convalescent home, which was prohibited
by the Code. See id. at 118-19. The Court explained that, although it was skeptical as to how the
plaintiff’s proposed use could be deemed to be a convalescent home, and although plaintiff could
not apply for a special use permit because the ZBA’s interpretation was that the use was not
permitted, the ZBA’s classification was not a final decision because plaintiff had not applied for
a use variance or other forms of relief. See id. at 125-27. The instant case is therefore in line
with Second Circuit precedent and suggests that Plaintiff’s claims are similarly unripe in the
absence of a variance application.’

Further, Plaintiff does not plausibly allege that the ZBA’s interpretation inflicted an
immediate injury. See Donovan Realty, LLC v. Davis, No. 07-CV-905, 2009 WL 1473479, at *3
(N.D.N.Y. May 27, 2009) (‘A final decision is a definitive position on the issue that inflicts an
actual, concrete injury.”). Plaintiff does not even address any alleged injuries in its opposition.
In the AC, however, Plaintiff alleged that the ZBA’s interpretation prevents the Yeshiva from
providing religious education to its students at the Property during the summer and has forced
the Yeshiva to expend funds to find an alternate location for religious educational facilities. (/d.
99 104, 125.) But these injuries are speculative, because Plaintiff would not have to find and pay
for an alternate location if the ZBA were to grant a use variance. See Ferncliff Cemetery Ass’n,
2019 WL 6878560, at *7 (because plaintiff could use property as it wished if granted a variance,
there was a “potential for administrative solutions” which “confirm[ed] the conclusion that the

issues [were] not yet ripe and plaintiff’s injuries [were] speculative™); St. Vincent De Paul Place,

> Just as the court in Rehabilitation Support Services, Inc. was skeptical of the ZBA’s
determination, I am skeptical of the ZBA decision here, in light of Yeshiva Talmud Torah, 97
N.Y.S.3d 737. Itherefore hope that the parties, through the variance process or otherwise, will
be able to come to a mutually acceptable accommodation, a path to which they have suggested
they are open. (See P’s Opp. at 2; Ds’ Reply at 1 n.1.)
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Norwich, Inc. v. City of Norwich, No. 13-CV-17, 2013 WL 997076, at *3 (D. Conn. Mar. 13,
2013) (“[A] variance application is necessary to determine whether a plaintiff will be granted an
administrative exception to the normal land use requirements. Absent such determination,
plaintiffs’ injury is merely speculative and may never occur.”), vacated on other grounds, 535 F.
App’x 57 (2d Cir. 2013) (summary order).

For the same reason, the variance application process would also further develop the
factual record on the scope of Plaintiff’s injuries, as a decision on such application would
determine “how [Plaintiff] will be allowed to [use] its property,” Lost Lake Holdings LLC, 2025
WL 1899026, at *6, and whether the interpretation was the product of a discriminatory
motivation, see Sunrise Detox V, LLC, 769 F.3d at 123. Thus, it cannot be said that “there is no
practical or logical reason to require [the] plaintiff to apply for a variance.” Bulson v. Town of
Brunswick, No. 24-CV-503, 2025 WL 743950, at *4 (N.D.N.Y. Mar. 7, 2025), appeal
withdrawn, No. 25-734, 2025 WL 2319842 (2d Cir. June 23, 2025).° Accordingly, the ZBA’s
interpretation was not a final decision in the absence of a meaningful application for a use

variance. See Sunrise Detox V, LLC, 769 F.3d at 124 (Second Circuit “condition[s] federal

® Plaintiff argues that “a variance application does not provide any additional factual
information about whether the proposed religious educational use is permitted under the
Highland Zoning Code.” (P’s Opp. at 10.) But it would provide factual information as to, for
example, whether or not Plaintiff was allowed to open its institution, and if not, whether that
decision resulted from discrimination. If all Plaintiff wanted was to challenge the ZBA’s
determination as to the meaning of the Town Code, it could have done so via an Article 78
proceeding in state court, as was done in Yeshiva Talmud Torah, 97 N.Y.S.3d 737, which
Plaintiff cites. (See P’s Opp. at 8.) Having eschewed that route in favor of RLUIPA and
constitutional claims, it cannot recast this litigation as simply about the correctness, or not, of the
ZBA’s interpretation of the Code. While Yeshiva Talmud Torah, which granted a synagogue’s
Article 78 petition overruling a ZBA’s determination on a similar proposed summer religious
educational use, is helpful to Plaintiff on the issue of the proper interpretation of the Code, it
does little to support its position on finality. That a ZBA decision is final enough to be reviewed
via Article 78 does not necessarily mean it is final enough to be reviewed in federal court.
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review on a property owner submitting at least one meaningful application for a variance”);
Congregation Rabbinical Coll. of Tartikov, Inc., 915 F. Supp. 2d at 602 (final decision rule
conditions federal review on property owner submitting “one meaningful application for a
variance”).’

Nevertheless, as discussed, a plaintiff may be excused from the final decision
requirement if applying for a variance would be futile. See Murphy, 402 F.3d at 349. As
explained, to demonstrate futility, a plaintiff must show either that the zoning agency lacks
discretion to grant a variance, or “that Defendants have dug in their heels and made clear that all
applications will be denied.” Osborne v. Fernandez, No. 06-CV-4127, 2009 WL 884697, at *6
(S.D.N.Y. Mar. 31, 2009), aff’d, 414 F. App’x 350 (2d Cir. 2011) (summary order); see 61 E.
Main St. Assocs., LLC, 2025 WL 2709124, at *8. “[M]ere doubt” that variance applications will
be granted, however, is insufficient to invoke the futility exception. Rivendell Winery, 725 F.
Supp. 2d at 319. Futility is “quite narrowly” construed, 77i-State Video Corp. v. Town of
Stephentown, No. 97-CV-965, 1998 WL 72331, at *4 (N.D.N.Y. Feb. 13, 1998), and “does not
exist merely because of hostility to the developer’s plans,” S&R Dev. Ests., LLC v. Bass, 588 F.
Supp. 2d 452, 463 (S.D.N.Y. 2008).

First, the ZBA has discretion to grant variances pursuant to Town Code § 190-66(B). See

E. End Eruv Ass’n, Inc. v. Vill. of Westhampton Beach, 828 F. Supp. 2d 526, 537 (E.D.N.Y.

7 Plaintiff contends that “[b]y definition, a variance cannot yield what the Yeshiva sought
and is entitled to, to wit: the right to undertake its summer religious educational use as a
permitted use.” (P’s Opp. at 3.) But what the Yeshiva sought was authorization to run its
summer religious educational program at the Property. It did not seek a finding of religious use
for its own sake, but in order to be able to use the property as it wanted. While Plaintiff states
that it seeks “validation and confirmation that its religious summer educational use is a fully
permitted use, not one that requires a variance,” (id. at 4), the Court sees no reason why, if the
result is the same, it should “entangl[e itself] in [an] abstract disagreement[].” Murphy, 402 F.3d
at 347.
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2011) (action not ripe where ZBA had authority to grant variances and decide appeals under
town code and New York State Town Law); Missere v. Gross, 826 F. Supp. 2d 542, 555
(S.D.N.Y. 2011) (futility exception inapplicable where ZBA had discretion to grant variances
under village code). Second, Plaintiff has not plausibly alleged that Defendants have dug in their
heels and made clear that all applications will be denied. Plaintiff’s mild allegations of hostility
and bad faith by the Planning Board and the public, (see AC 99 60, 84), do not excuse its failure
to obtain a final decision, see Homefront Org., Inc. v. Motz, 570 F. Supp. 2d 398, 408 (E.D.N.Y.
2008) (collecting cases). “Evidence of hostility by local officials is . . . not alone enough to
satisfy the futility exception, especially where a plaintiff fails to connect that evidence to the
body charged with deciding variance applications.” Town & Country Adult Living, Inc. v.
Vill./Town of Mount Kisco, No. 17-CV-8586, 2019 WL 1368560, at *12 (S.D.N.Y. Mar. 26,
2019); see S&R Dev. Ests., 588 F. Supp. 2d at 463 (“Although [plaintiff] has faced opposition to
its development plan from Town officials and influential Town groups, it has not shown that the
prospect of refusal from the ZBA would be certain.”); Goldfine v. Kelly, 80 F. Supp. 2d 153,
160-61 (S.D.N.Y. 2000) (allegations of open hostility by or conspiracy among defendants
insufficient to show that refusal was certain). Here, Plaintiff alleged some unidentified member
of the Planning Board made negative remarks about the Yeshiva’s Rabbi, (AC 9 60), and that
members of the public spoke out forcefully against the Yeshiva at the ZBA public hearing, (id.
9 84). But Plaintiff does not allege that anyone on the ZBA, the body charged with deciding a

variance application, made any similar remarks. Plaintiff also has not alleged that the ZBA made
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any other comments or decisions that indicated that it would not grant a variance. Thus, Plaintiff
has not plausibly alleged the ZBA had made clear that all applications would be denied.®

Third, a Plaintiff may also demonstrate futility “where local authorities are manipulating
a zoning process out of discriminatory animus to avoid a final decision.” 61 E. Main St. Assocs.,
LLC, 2025 WL 2709124, at *8. “While there is no precise cut-off, cases in this Circuit have
found that delays as long as eight years are insufficient to surmount the finality requirement.” /d.
Here, Plaintiff submitted its special use permit application in February 2023, (AC 9 23), and filed
this action in November 2024, (ECF No. 1), after receiving the ZBA’s interpretation. Thus, to
the extent that Plaintiff might argue the Town manipulated or delayed the process out of
discriminatory animus, that argument is not plausible, as not even two years passed before

Plaintiff filed its complaint.

8 The Government contends that seeking a variance would be futile because Plaintiff
could not meet the necessary criteria. (ECF No. 19 at 16-17.) Plaintiff makes no such argument.
In any event, “without applying for a variance even once, the Plaintiff [is] estopped from arguing
that there was no possibility that a variance would be granted.” Quick Cash of Westchester Ave.
LLCv. Vill. of Port Chester, No. 11-CV-5608, 2013 WL 135216, at *9 (S.D.N.Y. Jan. 10, 2013)
(citing Westhab, Inc. v. City of New Rochelle, No. 03-CV-8377,2004 WL 1171400, at *11
(S.D.N.Y. May 3, 2004)); DLX, Inc. v. Kentucky, 381 F.3d 511, 525 (6th Cir. 2004) (“[Although]
a plaintiff need not seek a variance from a regulation where it would be an idle and futile act[,]
the exception only applies where a landowner has submitted at least one meaningful application
for a variance.”), overruled on other grounds by San Remo Hotel, L.P. v. City & County of San
Fransico, 545 U.S. 323 (2005); see also Smalis v. City of Pittsburgh, No. 19-CV-1609, 2024 WL
1076108, at *2 (W.D. Pa. Mar. 12, 2024) (“[Plaintiff] has not pled finality for Count 2 against
the City because he has not alleged any facts showing that he applied for and was denied a
variance.”), reconsideration denied, 2024 WL 2319508 (W.D. Pa. May 22, 2024), appeal
dismissed, No. 24-2144, 2024 WL 5261488 (3d Cir. Oct. 3, 2024); cf. Bikur Cholim, Inc. v. Vill.
of Suffern, 664 F. Supp. 2d 267, 286 (S.D.N.Y. 2009) (where variance denied for not meeting
criteria, property owner not required to appeal). “The local agencies charged with administering
regulations governing property development are singularly flexible institutions; what they take
with the one hand they may give back with the other.” MacDonald, Sommer & Frates, 477 U.S.
at 350.
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Finally, there is another exception to the final decision rule that applies to discrimination
claims. See Lost Lake Holdings LLC, 2025 WL 1899026, at *11. “[A] plaintiff alleging
discrimination in the context of a land-use dispute is subject to the final-decision requirement
unless he can show that he suffered some injury independent of the challenged land-use
decision.” Sunrise Detox V, LLC, 769 F.3d at 123. Plaintiff cannot make such a showing here.
As discussed, Plaintiff alleges its rights were violated when the ZBA interpreted Plaintiff’s
proposed use as a children’s camp rather than a place of worship under the Town Code. This
decision, Plaintiff argues, caused financial damages, including the carrying costs of the Property
and the expenses Plaintiff incurred in finding another property for its religious activities. But
those injuries “derive from defendants’ allegedly discriminatory efforts,” including the ZBA
interpretation. Lost Lake Holdings LLC, 2025 WL 1899026, at *11 (plaintiffs failed to allege
injury independent of building inspector’s permit denial where plaintiffs alleged denial prevented
plaintiffs from building homes for religious community members, caused financial damages
including the loss of home sales, and prohibited plaintiffs from taking further action because
such injuries were derivative of defendants’ alleged discrimination); see Sunrise Detox V, LLC,
769 F.3d at 124 (commissioner’s determination that facility did not qualify as a “community
residence” did not cause injury independent of city’s ultimate land-use decision “in light of

administrative avenues for relief”).” Thus, this exception does not apply either.

? Sunrise Detox V added that “a plaintiff need not await a final decision to challenge a
zoning policy that is discriminatory on its face, or the manipulation of a zoning process out of
discriminatory animus to avoid a final decision,” 769 F.3d at 123, neither of which is alleged
here. Because Plaintiff in that case sought only an injunction, the court did not need to reach

whether a property owner who claimed that a local official vetoed his or her
development project out of hostility based on the owner’s race, gender, disability,
or the like, in violation of federal statutory or constitutional law, could seek
immediate recompense in federal court from that official for the dignitary or
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Accordingly, Plaintiff has failed to show that a variance application would be futile, and
thus Plaintiff’s claims are not ripe. This analysis applies to all of Plaintiff’s federal land-use
claims — RLUIPA, free exercise, and equal protection. See Lost Trail, 289 F. App’x at 444
(“Land use challenges, whether pursued as a takings claim under the Fifth Amendment or as
violations of equal protection or due process, are subject to the ripeness requirement articulated
in [Williamson County].”); Dean v. Town of Hempstead, 163 F. Supp. 3d 59, 78 (E.D.N.Y. 2016)
(applying same ripeness test to as-applied takings, due process, and equal protection claims
because they all arose out of same facts including applications for permit); Congregation
Rabbinical Coll. of Tartikov, Inc., 915 F. Supp. 2d at 596-607 (applying same ripeness analysis
to claims under Equal Protection Clause, Free Exercise Clause, and RLUIPA); Grossi v. City of
N.Y., No. 08-CV-1083, 2009 WL 4456307, at *5 (E.D.N.Y. Nov. 30, 2009) (“[ W]hen takings,
due process and equal protection claims arise out of the same factual events, the Court will apply
the same ripeness inquiry to plaintiff’s takings, due process, and equal protection claims.”).
Accordingly, all of Plaintiff’s federal claims are unripe and therefore dismissed without
prejudice. See Murphy, 402 F.3d at 347 (ripeness is a question of timing and controversy may
later become ready for adjudication); see also Hernandez v. Conriv Realty Assocs., 182 F.3d 121,
122 (2d Cir. 1999) (“[W]here federal subject matter jurisdiction does not exist, federal courts do
not have the power to dismiss with prejudice, even as a procedural sanction.”); Mtume v. Sony

Music Ent., No. 18-CV-11747, 2020 WL 832814, at *6 (S.D.N.Y. Feb. 20, 2020) (dismissing

emotional harm inflicted by the official even in the absence of a final decision on
the development proposal or without pursuing an administrative appeal of that
action.

Id. Here Plaintiff seeks compensatory damages in addition to an injunction, but only for
financial damages, not emotional or dignitary harm, and only against the municipality, not any
officer of it.
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case without prejudice where case was ripe for purposes of Article III but was not prudentially
ripe); Johnson v. Warden, No. 08-CV-1377, 2009 WL 1625711, at *3 (D. Conn. June 9, 2009)
(dismissing petition without prejudice because it was not prudentially ripe).

Plaintiff’s claim under the New York State Constitution is also unripe. In the land-use
context, courts apply to state law claims the same ripeness analysis applied to federal claims.
See Islamic Cmty. Ctr. v. City of Yonkers Landmark Pres. Bd., 258 F. Supp. 3d 405, 416
(S.D.N.Y. 2017) (“The first prong of the Williamson County analysis applies to land use
challenges under RLUIPA, the United States Constitution, and state law.”), aff’d, 742 F. App’x
521 (2d Cir. 2018) (summary order); Congregation Rabbinical Coll. of Tartikov, Inc., 915 F.
Supp. 2d at 596-607 (applying same ripeness analysis to claim under New York Constitution as
to federal land-use claims). Accordingly, for the reasons set forth above, Plaintiff’s state law
claim is also dismissed without prejudice.

IV. LEAVE TO AMEND

Leave to amend a complaint should be freely given “when justice so requires.” Fed. R.
Civ. P. 15(a)(2). “[1]t is within the sound discretion of the district court to grant or deny leave to
amend.” Kim v. Kimm, 884 F.3d 98, 105 (2d Cir. 2018). “Leave to amend, though liberally
granted, may properly be denied” for “‘repeated failure to cure deficiencies by amendments

299

previously allowed’” or “‘futility of amendment,’” among other reasons. Ruotolo v. City of N.Y.,
514 F.3d 184, 191 (2d Cir. 2008) (quoting Foman v. Davis, 371 U.S. 178, 182 (1962)).

Plaintiff has already amended its complaint once, (ECF No. 12), after having the benefit
of Defendants’ pre-motion letter, (ECF No. 9), and the discussion at the pre-motion conference,

(see Minute Entry dated Feb. 27, 2025). In general, a plaintiff’s failure to fix deficiencies in the

previous pleading, after being provided notice of them, is alone sufficient ground to deny leave
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to amend. See Nat’l Credit Union Admin. Bd. v. U.S. Bank Nat’l Ass ’'n, 898 F.3d 243, 257-58
(2d Cir. 2018) (““When a plaintiff was aware of the deficiencies in his complaint when he first
amended, he clearly has no right to a second amendment even if the proposed second amended
complaint in fact cures the defects of the first. Simply put, a busy district court need not allow
itself to be imposed upon by the presentation of theories seriatim.”); see also Baines v. Nature’s
Bounty (NY), Inc., No. 23-CV-710, 2023 WL 8538172, at *3 (2d Cir. Dec. 11, 2023) (no abuse
of discretion in denying leave to amend where plaintiffs “already amended their complaint once
in the face of a pre-motion letter from Defendants,” and then “requested leave to amend again in
a single, boilerplate sentence without specifying what allegations they could add or how
amendment would cure any deficiencies™); Bardwil Indus. Inc. v. Kennedy, No. 19-CV-8211,
2020 WL 2748248, at *4 n.2 (S.D.N.Y. May 27, 2020) (dismissing with prejudice where
plaintiff amended following pre-motion letters and pre-motion conference that identified the
deficiencies resulting in dismissal).

Moreover, Plaintiff has not asked to amend again or otherwise suggested that it is in
possession of facts that would cure the deficiencies identified in this decision. See
TechnoMarine SA v. Giftports, Inc., 758 F.3d 493, 505 (2d Cir. 2014) (“A plaintiff need not be
given leave to amend if it fails to specify . . . how amendment would cure the pleading
deficiencies in its complaint.”); Gallop v. Cheney, 642 F.3d 364, 369 (2d Cir. 2011) (district
court did not err in dismissing claim with prejudice “in the absence of any indication that
[plaintiff] could—or would—provide additional allegations that might lead to a different result
....7); Horoshko v. Citibank, N.A., 373 F.3d 248, 249-50 (2d Cir. 2004) (per curiam) (district
court did not abuse its discretion by not granting leave to amend where there was no indication

as to what might have been added to make complaint viable and plaintiffs did not request leave
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to amend); GateGuard, Inc. v. Amazon.com Inc., No. 21-CV-9321, 2023 WL 2051739, at *21
(S.D.N.Y. Feb. 16, 2023) (denying leave to amend where plaintiff “already amended its
complaint in response to [Defendants’] pre-motion letter detailing the bases for its anticipated
motion to dismiss” and did not seek leave to amend again).

Accordingly, the Court declines to grant leave to amend sua sponte.

V. CONCLUSION

For the foregoing reasons, Defendants’ motion to dismiss is GRANTED and Plaintiff’s
claims are dismissed without prejudice. The Clerk of Court is respectfully directed to terminate

the pending motion, (ECF No. 22), and close the case.

SO ORDERED.

Dated: March 5, 2026

White Plains, New York j ﬁs z ﬁ oa e

CATHY ¥IBEL, U.S.D.J

29


https://Amazon.com

	OPINION & ORDER ON MOTION TO DISMISS
	I. BACKGROUND
	A. Facts
	B. Procedural History

	II. LEGAL STANDARDS
	A. 12{b){l)
	B. 12(b)(6)

	III. DISCUSSION
	A. Ripeness
	1. Permit Application
	2. Variance


	IV. LEAVE TO AMEND
	V. CONCLUSION



