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Childs, Heather G. (ODAG) 

From: Childs, Heather G. (ODAG) 

Sent: Monday, January 12, 2015 11:27 AM 

To: Weaver, Carla J. (ODAG) 

Subject: AG QFRs HJC Oversight Hearing 8April14_toODAG Edits and Comments 01-11.docx 

Attachments: AG QFRs HJC Oversight Hearing 8April14_toODAG Edits and Comments 01-11.docx 

Here are Qs 5-7 that Danny passed to me. Some of my comments point out that there appear to be typos in 

the questions themselves, but I don’t know if that is due to our retyping them or the senators’ making 

mistakes. Leave to your discretion whether we fix that. Thanks! 

<<AG QFRs HJC Oversight Hearing 8April14_toODAG Edits and Co ments 01-11 .docx>> 
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Questions for the Record 
Attorney General Eric R. Roider J r. 

Rear ing on the Oversight of the Depar tment of Justice 
Committee on the Judiciary 

U.S. Rouse of Representatives 
April 8, 2014 

Questions Posed by Representative Conyers 

l. On January 17, 2014, President Obama delivered a speech on signals intelligence 
reform at the U.S. Depar tment of Justice. In his remarks, the President 
acknowledged that " the same technological advances that allow U.S. signals 
intelligence agencies to pinpoint an al Qaeda cell in Yemen or an email between 
town terrorists in the Sahel, also mean that ma ny routine communications around 
the world are within our reach." These expanding capabilities place "fewer and 
fewer technical const raints on what we can do. That places a special obligation on us 
to ask tough questions about what we should do." 

President Obama then listed a series of executive action and p roposed legislative 
reforms to the government's signals intelligence capabilities. At our Apr il 8 hearing, 
Attorney General Roider testified to two statutory authorities that may be subject to 
those reforms: Section 215 of the USA PA TRlOT Act, a nd Section 702 of the 
Foreign Intelligence Surveillance Act. 

In his Ja nuary 17 remarks, the President also committed to more t ransparency in 
the government's use of national security letters. He directed the Attorney General 
to amend the rules for the gag orders that accompany NSLs, "so that this secrecy 
will not be indefinite." I view this change as the bare minimum reform necessary to 
the NSL st-.1tute. What reforms will you institute? When will they be in place? 
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2. In those remarks, the President observed that there is "an inevitable bias not only 
within the intelligence community, but among all of us who a re responsible fo r 
national security, to collect more information about the world, not less." The 
observation is astute. Too often since the attacks of September ll, 2001, the civilian 
leadership of this government has deferred to an intelligence community that is 
righdy preoccupied with national security but not always equipped for a robust 
debate about our civil liberties. 

Will you commit to working with the house Judiciary Committee to correct this 
bias? Will you help us chart a course fo r surveillance reform that better 
accommodates our right to privacy? 

Response: 

(b) (5) 
3. On March 26, 2014, a federal jury convicted Sulaiman Abu Ghaith on conspiring to 

kill Americans and providing material support to terrorists. Abu Ghaith is Osama 
bin Laden 's son-in-law and the most senior al Qaeda operative to have been tried in 
civilian court yet. Re was convicted just l3 months after his arrest. 

By comparison, so-called "9/11 mastermind" Khalid Shiekh Mohammed and his 
four co-defendants have been in U.S. custody for a decade, and their military 
commission in Guantanamo has struggled for yea rs to proceed just through the 
pretrial phase. 

Does the Department's victory in the Southern District of New York put to rest the 
argument that our civilian law enforcement system is somehow not equipped to 
convict terrorists and keep us safe? 
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Questions Posed by Representative King 

4. On February 27, 2014, the White Rouse, Office of the Press Secretary, released a 
Presidential Memorandum entitled "Creating and Expanding Ladders of 
Opportunity for Boys and Young Men of Color." The Presidential Memorandum 
states, " I am establishing the My Brother 's Keeper initiative, an interagency effort 
to improve measurable the expected educational and life outcomes fo r and address 
the persistent opportunity gaps faced by boys and young men of color. The initiative 
will help us determine the public and private efforts that are working and how to 
expand upon them, how the Federal Government's own policies and programs can 
better support these efforts, and how to better involve St-ate and local officials, the 
private sector, and the philanthropic community." The Attorney General is listed as 
one of the members of the My Brother's Keeper Task Force. 

First, why does this initiative not include boys and young men of all racial and 
ethnic groups? Second, and focusing on a specific example, could one result of the 
initiative on two brother in the same house (with the same white or Asian mother, 
but one with a black or Latino father and the other with a white or Asian father) be 
that one brother would be treated differently under the initiative that the other 
brother? Or would both such b rothers be allowed to participate in programs 
created under this initiative? 
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Questions Posed by Representative Scott 

5. The Holder memo sets out the Department's new policies regarding when to charge 
mandatory minimums in drug cases. There a re reports that some line AUSAs a nd 
dist ricts a re choosing to disregard the memo. What will the Department do to 
enforce that its new policies a re being implemented uniformly? 

6. There are reports that certain line AUSAs and dist ricts ~ argin multi le 18 U.S.C. 
924(c), which result in 5-, 7-, 10-, and 3-year ma ndatory minimum sentences at 
must consecutivel~ to any other sentence a nd, often, with each other. This leads to ..---i Commented [h2J: 1assumethere ~•word m;s~nc here? 

lengthy mandatory minimums that judges do not have the discretion to circumvent 
in appropriate cases a nd exacerbates existing p roblems associated with mandatory 
minimums and p rison overcrowding. Does the Department intend to issue a memo 
instructing that only one such charge should be brought against a defenda nt? 

Response: 
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7. There are reports that certain line AUSAs and districts ~ reatenin~ to file 21 U.S.C. _.--{ Commented [hJJ: 1assumetMs ;, the ;ncorrect verv ten<e? 

851 enhancement notices in order to coerce defendants to plead guilty. This 
punishes defendants fo r exercising their constitutional right to go to trial. It also 
exponentially increases the mandatory minimums associated with the crimes. Some 
AUSAs do not use them at all, while others appear to use them vindictively to 
punish defendants who do not accept their plea offers. Does the Department intend 
to issue a memo instructing that this severe enhancement is meant only fo r use in 
exceptional circumstances? 

8. What is the present policy of the Department of Justice in prosecuting adults who 
have sex with children? Is there a difference in prosecution between those who pay 
for the sex and those who do not and is it the policy ofDOJ that paying fo r the sex 
reduces the seriousness of the crime? For example, the FBl's Innocence Lost 
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Initiative focused on rescuing victims of sex trafficking and prosecuting the 
traffickers, but not on prosecuting the purchasers. 
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9. Attorney General Roider has stated that the Department of Justice was 
investigating whether high frequency t rading violates insider trading laws. In 
addition to the criminal investigation, are you coordinating with the Securities 
Exchange Commission and the Consumer Financial Protection Bureau to 
p rospectively p rohibit such acts in the futu re? 
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Questions Posed by Representa tive Lofgren 

Bulk Collection under Section 215 

10. There have been reports that the President' s legislation will limit only the bulk 
collection of telephone metadata. To your knowledge, is the President' s legislation 
confined to just changing the bulk collection of telephone metadata? 

It has also been reported that the President' s proposal might r equire telephone 
companies to collect or store more info rmation than they currently do. For instance, 
it is unclear whether telephone companies have to keep call records made on 
unlimited, flat-rate calling plans fo r 18 months. Are there additional burdens on 
telecom companies, storage requirements or otherwise, that this proposal may 
impose? 

Section 702 

12. In a March 28 letter to Senator Ron Wyden, Director Clapper st-.1ted that, using 
section 702 authority, intelligence agencies had queried U.S. citizen data it collected 
incidentally. 
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A. Doesn 't the Constitution require probable cause before allowing these kinds of 
searches on U.S. citizens? And if not 
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B. What legal standard must be met before querying incidentally collected 
information on U.S. citizens? Is there a judicial review before such queries? 

13. Section 702 allows intelligence agencies to collect the communications of "non-U.S. 
persons" reasonably believed to be outside the United States, even if they are in 
communication with a U.S. citizen located within the United States. 

It has been reported that an intelligence agency merely needs to be 51% cert-.ain that 
a ny given side of a communication was by a non-U.S. person located outside the U.S. 
to allow it to collect the communication. For all intents and purposes, this is 
statistically a coin-flip. 

In light of the probable cause requirements under the Elect ronic Communications 
Privacy Act before seizing a communication is allowed the and p rotections offered 
by the Fourth Amendment, is it the opinion of the DOJ that this met-.aphorical coin­
flip is adequate protection of a U.S. citizen's privacy who may be in contact with a 
foreign entity? 

Response: 

12 

Document ID: 0.7.10663.5683-000001 



14. Given that U.S service providers have servers located all over the world, doesn' t this 
potentially make every communication between a user and a service provided 
collectable under 702 without a warrant? 

15. If it were so inclined, are there any legal limitations that would p revent the 
collection of all web communications between a U.S. citizen and a foreign service 
provider by an intelligence agency using 702 authority? 

Response: 

(b) (5) 
Receiving Data from f oreign Intelligence Agencies 

16. In the DOJ's opinion, are there any legal or Constitutional limitations on when or 
who U.S. intelligence agencies can receive data on U.S. citizens from foreign 
agencies? 
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A. What legal standard must our intelligence agencies meet before being allowed to 
either request, or receive unsolicited information on U.S. citizens from foreign 
intelligence agencies? 

Defining a "Search" 

17. In the opinion of the DOJ, does passively or incidentally collecting a storing 
communications in a government database constitute a "search" of those 
communications, or would the DOJ not consider it a search until the database is 
queried fo r those message? 

Response: 

(b) (5) 
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Collection of Public Dat-.1 

18. What is the DOJ's opinion on the legality of the collection, long-term storage, or 
analysis of publicly available information? 

A. If so inclined, could the U.S. Government legally collect and store indefinitely 
every bit of information that an individual shares with the public for later data 
analysis? 
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B. Are there any limitations on the government's collection or use of infor mation 
that individuals share with the public? 

Response: 

(b) (5) 
19. What is the DOJ's opinion on the legality of using drones for the surveillance of 

people or property without a warrant or court order? 
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Questions Posed by Representative Cohen 

20. According to the Boston Herald the Administrator of the Drug E nfo rcement 
Administration, Michele Leonhart, spea king to the winter meeting of the Major 
Counties Sheriffs' Association, "slammed" President Obama 's statement to David 
Remnick in the January 27th issue of the New Yorker that marijuana is not more 
dangerous than alcohol, a fact that 's been well documented. And she recently 
testified before a House subcommittee that she and DEA are " fighting back against" 
the acceptance of regulation of marijuana. She also said that the idea "just makes 
[the DEAJ fight harder." 

A. Given the public statements that both you and President Obama have made 
about reducing the criminalization of marijuana and your Department' s 
decision to respect state laws concerning marijuana, isn' t this rank 
insubordination? 

B. Rave you given any consideration to replacing her with someone more aligned 
with the Administration 's policies and priorities? 

Response: 

(b) (5) 
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Questions Posed by Representative Deutch 

21. During the April 8, 2014 oversight hearing of the U.S. Department of Justice in the 
House Judiciary Committee, you responded to my question and info rmed the 
Committee that since 2013 the Department of Justice has secured guilty pleas from 
employees at JP Morgan, Goldman Sachs, Morgan Stanly, Credit Suisse, UBS, 
Robobank, ICAP, Galleon G roup, SAC Capit-.tl, and Stanford Financial. Please 
provide fo r each of the guilty pleas obtained from these employees: 

• The caption of those cases; 
• The crimes for which the conviction were sought and obtained; 
• The outcome of the case, including the criminal penalties and/or civil 

penalties obtained; and 
• Which of these guilty pleas involved a Wall St reet firm or bank CEO, CFO, 

senior manager, board member, president, or other executive position. 
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Senator David Perdue 
Questions for the Record 

On the Nomination of Loretta E. Lynch 
To be Attorney General of the United States 

February 5, 2015 

I. As a career federal prosecutor, I know you are familiar with the concept of prosecutorial 
discretion. What, if any, are the limits of the President's discretion to enforce federal law? 

2. With respect to the President's executive action on immigration, please explain the legal 
basis for your belief that the Office of Legal Counsel memorandum setting fo rth the 
argument for the President's action is constitutional and '"reasonable.'' 

3. Please explain your view on how, or whether, the President 's executive action on 
immigration comports with the Constitution's Take Care Clause and Congress' s A1ticle 
authority over immjgration and naturalization. 

4. At your confirmation hearing, Senator Sessions asked whether you agreed that '·someone 
who enters the country unlawfully'' has a "civil right" lo work. You responded: 

l bel ieve that the right and the obligation to work is one that is shared by everyone 
in this country, regardless of how they came here. And certainly if someone is 
here, regardless of status, I would prefer that they be participating in the 
workplace than not pa11icipating in the vvorkplace. 

a. Please explain the legal bas is for your asse1tion that all persons, including persons 
having entered the United States illegally, have '·the right ... to work.'. 

b. Please explain whether you believe your assertion that all persons present in the 
United States have a right to work conflicts with provisions of Title 8. 
specifically, 8 U.S.C. § 1324a et seq. 

5. It's now indisputable that the Internal Revenue Service (" IRS") targeted conservative 
organizations that were seeking to obtain tax-exempt status. Senate investigators with the 
Permanent Subcommittee on Investigations found that over 80% of the targeted groups had a 
conservative political ideology. The Department or Justice ("DOJ" or "'Oepa11ment") 
responded by initiating a criminal probe led by a Civil Rights Division attorney who had 
contributed to President Obama's campaign in 2012. Little, if any, progress has been made 
in that investigation thus far. 
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a. With respect to LRS targeting of individuals and organizations who ostensibly 
identify with a conservative or Tea Party viewpoint, will you commit to 
reassignment of the DOJ's investigation to a special prosecutor if you are 
confirmed? 

b. Do you believe it was appropriate to assign management of the DOJ's 
investigation of IRS target ing to a DOJ lawyer who contributed to President 
Obama's campaign? 

c. Do you believe that assigning management of the DOJ's investigation of LRS 
targeting to a DOJ lawyer who contributed to President Obama ·s campaign could 
reasonably be expected to create the appearance of partiality or lack of objectivity 
on the part of the DOJ? 

d. If you are confirmed, will you commit to keeping Congress informed in a more 

timely way than the current DO.I leadership has about the status of the 
investigation? 

6. National security is always of paramount impo1tance for the Attorney General. The recent 
Paris attack and the rise of ISIS are episodes that show two emerging national security threats 
that you will confront, if confirmed: foreign fighters and so-called --1one wolf' attacks. 

a. In your view, does the recent emergence of these threats have any impact on the 
debate over the impending renewal of the Foreign Intelligence Surveillance Act of 

1978 ("FISA ")? 

b. Do you believe that the current "bulk collection" regime under FISA Section 215 
is lawful? 

c. Do you believe that the incidental collection provision. Section 702. is lawful? 

d. President Obama has indicated that he supports a legislative reform of Section 
21 s·s bulk collection regime. What are your thoughts on amending Section 21 S? 

e. Do you think law enforcement currently has sufficient investigative and legal 
authority to address the increasing threat from foreign fighters and ·'lone wolves''? 

7. If you are confirmed, would the FBI, ATF, or any other DOJ agencies be permitted to allow 

criminals to obtain firearms as part of investigations undertaken by your .Justice Department? 
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If so, please describe the circumstances under which you believe such operations would be 
appropriate. 

8. Are you committed 10 transparency between the DOJ and Congress, and wi ll you commit to 
prompt, complete, and truthful responses to requests for information from Congress about 
outstanding issues related to Operation Fast and Furious? 

9. The DOJ announced two weeks ago that two Yemeni nationals charged with conspiring to 

murder American citizens abroad and providing material support to al-Qaeda will be 
prosecuted by your office in the Eastern District of New York. What specific circumstances 
that you can address here lead you to believe that ci vi I ian courts are a more appropriate or 
effective venue than military tribunals for the prosecution of the Yemeni nationals that have 

been charged by your office? 

l 0. Do you believe that detainees currently being held al the United States Naval Base al 
Guantanamo Bay, Cuba, are entitled to criminal trials in the civilian couri system within the 
United States? 

11. In 2013, the DOJ intervened in litigation over the Louisiana Scholarship Program, a state 

initiative that provides school vouchers to low-income families . An analysis by the State of 
Louisiana found that the program promoted diversity in Louisiana schools and actually 
assisted in speeding up federal desegregation efforts. Most of"the schoolchildren who benefit 
from this program are members of minority groups. This year, more than 13.000 students 
applied and nearly 7,500 schoolchildren were awarded a scholarship voucher. These children 
now get the chance to excel and attend high-quality schools that their parents can choose for 
them because of the program. Ultimately, after public pressure, the Justice Department 
backed off trying to kill the program entirely. but still insisted that the state provide 
demographic data about the students to a federal judge overseeing the lawsuit. Accordingly, 
now Louisiana has to provide data for the upcoming school year and for every school year as 
long as the program is in place. 

a. Do you agree with the DOJ 's decision to intervene in this case? 

b. If confim1cd, will you use Justice Department resources, like your predecessor 
has, in an effort to obstrnct, monitor, or regulate school-choice programs? 

c. Will you commit to asking the federal district Collli with jurisdiction over this 
case to discontinue the reporting requirement if you are confirmed'? 
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12. A 2013 report by the DOJ"s Inspector General revealed disturbing systemic problems related 

to the operation and management of the DOJ's Civil Rights Division. lf confirmed, will you 

commit to implementing the recommendations made by the Inspector General in that report? 

13. At your confirmation hearing, I asked you about the Francois Hol loway case and why you 

consented to an order by Eastern District of New York Judge John Gleeson vacating two of 

Mr. Holloway"s convictions for armed carjacking. In your response. you mentioned ·'a 

j udicial proceeding before the court at that time'· that " the court wanted us to take a second 

look at." 

a. Please describe what you meant by the term "_judicia l proceeding before the 

court." 

b. Which party initiated the ·'judicial proceed ing before the court" that you referred 

to in your answer? 

c. You stated that ·'our view was that we had to look at the case consistent with 

many of the initiatives that we were being put in place now by the DOJ certainly 

with respect to c lemency and with respect to how we look at offenders who have 

served s ignificant time." Please state the DOJ initiatives you consulted in your 

reexamination of the riolloway sentence and identify any initiatives on which you 

based your decis ion to consent to Judge Gleeson 's order vacating Mr. Ho lloway"s 

armed catjacking sentences. 

d. Please identify any DOJ initiatives that provide for early release fo r violent 

offenders or recidivist violent offenders like Mr. Ho lloway. 

e. You testified that you recons idered whether to consent to an order to vacate Mr. 

Holloway's sentence ·'numerous rimes.'' Please explain why you ultimately 

consented to the vacatur after in itially refusing to and suggesting to the court that 

Mr. Holloway contact the Office of the Pardon Attorney or seek executive 

commutation of his sentence. 

f. Mr. Holloway"s case had achieved a remarkable degree of finality - his appeal 

was rejected by the Supreme Court and he had been sentenced decades before 

Judge Gleeson released him, effectively, for time served. Please state the lega l 

and policy basis for your decision to reexamine the case given the degree of 

finality that it had achieved. 
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g. You stated that your office had '·the ability to let the judge review [Mr. 
Holloway's] sentence again by keeping it in the court system:' Please explain 
your understanding of the circumstances under which federal prosecutors should 
consent to review by a federal judge of sentences which have achieved finality 
and explain when federal prosecutors should act, as you testified, to "keep[]" 
those sentences "in the court system.'· 

h. Do you agree with Judge Gleeson, who wrote in his May 14, 2014, memorandum 
in the Holloway case, that your prosecutors from the Eastern District of New 
York employ "ulrraharsh mandatory minimum provisions to annihilate a 
defendant who dares to go to trial," like Mr. Holloway? 

1. Do you believe that the prosecutors who tried Mr. Holloway employed 
'·tdtraharsh mandatory minimum sentences to annihilate·· him because he 
exercised his constit11tional right to a jury trial? 

j. Do you agree with the recommendation of the U.S. Sentencing Commission in its 
2011 report to Congi-ess, Mandato,y Minimum Penalties in the Federal Criminal 
Justice System, that Congress should amend 18 U.S.C. § 924(c) to confer on 

federal district judges the discretion to impose concurrent sentences under that 

provision? 

k. Please describe with particularity- citing case numbers, captions, etc. - any other 
cases in which your office, during your tenure as U.S. Attorney. consented to an 
order vacating convictions under 18 U.S.C. § 924 or any other criminal 
conviction. 

14. As a U.S. Attorney and the Chair of the Attorney General's Advisory Committee, you are no 

doubt familiar with the DOJ's recent "Smart on Crime" Initiative, which addresses a number 
of criminal justice issues like prioritizing prosecutions, sentencing disparities, recidivism, 

and incarceration of non-violent offenders. Attorney General Holder has advocated 
reduction of the federal sen tencing guideline levels that apply to most drug-trafficking 
offenses. including trafficking of hard drugs like heroin. The Holder Justice Department also 
announced a new clemency initiative last year that invites c lemency petitions from offenders 
who meet a number of criteria. Thousands of offenders, including drug traffickers. fall 
within those criteria. 

a. Whal are your views on those DOJ initiatives and proposals? 

b. Do they make the work of federal prosecutors harder? 
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c. Do they make the American People safer? 

d. Are you going to continue lhem if you are confirmed as Attorney General? 

e. Do you believe that these or other DOJ initiatives should be expanded to 
encompass early release for violent offenders who have served a substantial 
portion of their sentences? 

f. Do you believe that these or other DOJ initiatives should be expanded to 
encompass early release for offenders who have received so-called "stacked'' or 

consecutive mandatory minimum sentences under 18 U.S.C. § 924 or other 
provisions of federal law? 

15. The 2013 Cole Memorandum explains the DOJ's priorities on enforcement of federal law 
regarding marijuana offenses. Several jurisdictions have recently legalized cultivation and 
distri bution of marijuana for personal use. in effect, initiating a series of state regulatory 
regimes lhat contravene federal drug laws. 

a. Do you agree with the current DO.I enforcement policies and priorities outlined in 

the Cole Memorandum? 

b. Do you consider the DOJ's policy, as it is being implemented now, to reflect 
legitimate enforcement discretion consistent with the Take Care Clause? 

c. If you are confirmed. how do you plan to measu re the effect of the DOJ"s policy 
on the federal interest in enforcement of drug laws? 

16. The recent hacking of Sony's computers has demonstrated that a major area of vulnerability 
to our national security and infrastructure is cyberattacks. often by foreign hackers or 
governments. 

a. In your view, what are the greatest threats we face from cyberterrorism? 

b. What tools does law enforcement need, based on your experience as a U.S. 
Attorney, to protect networks and critical infrastructure? 

17. In recent years, the DOJ has aggressively pursued states that have enacted a wide array of 
voter ID provisions. You have made a number of public comments about the DOJ's 
litigation in this area of the law and have pledged to continue litigation that Attorney General 
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Holder has initiated. Please describe, with particulari ty, examples of voter ID provisions that 

a state could enact which you believe would pass statutory and constitutional muster. 

18. A number of commentators have expressed the opinion that voter fraud s imply doesn't exist 

or the alternative opinion that, if it does, it is a minor problem with no real effect on the 

integrity of elections. 

a. Do you agree that voter fraud does 1101 exist o r is so insignificant that it does not 

threaten the integrity of elections? 

b. Do you think that voter fraud is a bona fide issue that states should be entitled lo 

address with voter ID laws? 

19. You previously stated in the context of North Caro lina·s voter ID law that: 

Fifty years after the march on Washington, 50 years after the Civil Rights 

Movement, we stand in this country at a t ime when we see people trying to take 

back so much of what Dr. King fought for .... People try a11d take over the State 

House and reverse the goals that have been made in voting in this country .... But 

l'm proud to tell you that the Department of Justice has looked at these laws, and 

looked at what's happening in the Deep South, and in my home state of North 

Carolina [that] has brought lawsuits against those voting rights changes that seek 

to limit our ability to stand up and exercise our rights as citizens. And those 

lawsuits will continue. 

Do you believe that orth Carolina's voter ID law is a pretext for, or was motivated 

by. racial discrimination? 

20. First Amendment freedoms that protect the press became a lot more tenuous during Mr. 

Holder's administration of the DOJ. In May 20 13. the Department obtained phone records 

for the Associated Press ("AP") without the knowledge of that organization, reportedly as 

part of an investigation of an AP story on C IA operations in Yemen. It then came to light 

that in 20 IO the Holder Justice Department obtained a warrant to search the emails of Fox 

News reporter James Rosen - the Department c laimed that Rosen was a potential co­

conspirato r with a State Department contractor in violation of the Espionage Act. Since then. 

the DOJ has issued new guidelines governi ng how it obtains evidence from journal ists. The 

guidelines maintain that notice o f a subpoena may be withheld only if notifying the journalist 

would present a ·'clear and substantial threat" to an investigation or to national security. 

7 

Document  ID:  0.7.10663.26618-000008  



a. Do you agree 1ha1 the Department's treatmet11 of journalists has been 
heavyhanded and that reform of DOJ practices was necessary? 

b. Do you believe that the DO.I investigations described above pose a serious risk of 
chill ing free speech? 

c. Do you support the new guidelines? 

d. As a federal prosecutor, you are no doubt aware of the balance between ind ividual 
liberties and the need to conduct thorough and effective investigations. Do the 
guidel ines stri ke the right balance? 

e. How would the Lynch Justice Department distinguish itself from the Holder 
Justice Department when it comes to investigation or journalists? 

21. There have been significant developments recently at the DO.I regard ing policies on civil 
asset forfeiture in response to abuses by U.S. Attorney's Offices and federal and state 
agencies. Attorney General Holder j ust announced that the DOJ will end the Equitable 
Sharing Program, which essentially apportions bill ions of dollars in seized assets between 
federal, state, and local authorities - a huge pool of money that clearly created a risk of 
encouraging aggressive, if not unlawful , seizures from ind ividuals who are not charged with 
a crime, have not been indicted, and have not enjoyed any due process whatsoever. Your 
office in the Eastern District ofNew York alone has seized over $ l00 million in recent years. 

a. Do you believe that there have been inappropriate or excessive seizures by your 
office or by the DOJ with respect to c ivil asset forfeitures, adoptive seizures, and 
equitable sharing practices? lf so, please describe with paiticularity any such 
cases. 

b. After inquiries by members of Chairman Grassley's staff, a company in your 
district. Hirsch Brothers, was recently returned $500.000 that your office seized 
from it as part of a c ivil asset forfe iture. Please expla in the basis for the seizure 
and the reason why the funds were returned only after a congressional inquiry was 
initiated. 

c. Has your office implemented the reforms an nounced by Altorney General 

Holder? 

d. What steps are you taking in your office to ensure that no add itional individuals or 
companies like Hirsh Brothers wi ll have the ir assets wrongfully seized? 
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e. What sleps do you plan to take. if confirmed, to ensure thal lhe DOJ returns 

wrongfully seized assets promptly and does not continue lo seize assets 

wrongfully? 
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Gaston,  Molly  (OAG)  

From:  Gaston, Molly (OAG)  

Sent:  Saturday,  February 7, 2015 9:54 PM  

To:  Richardson,  Margaret (OAG); Werner,  Sharon  (OAG); Mizer,  Benjamin  (OAG);  

Phillips, Channing D.  (OAG); Franklin, Shirlethia  (OAG); Cheung,  Denise (OAG)  

Subject:  RE:  QFR  status  

Attachments:  DEMS - QFR  AHAM-COR  NYN-FLAKE-TILLIS (2-s Master 2-7-2015 630pm.docx; GR  

7-2015 725pm).docx; 00 - s  - Grassley Hatch Lee  QFR for AG Nominee Lynch  

Vitter Perdue 930pm  (to LEL).docx  

So,  we  are several hours behind  schedule,  but we’ve  recently almost gotten  all  the  QFRs to Loretta.  Here’s what we’ve  

sent her so far, with Sessions/Cruz coming soon.  Thanks!  

From:  Gaston,  Molly (OAG)  

S  nt:  Saturday,  February 07,  2015  11:39 AM  
To:  Richardson,  Margaret (OAG);  Werner,  Sharon  (OAG);  Mizer,  Benjamin  (OAG);  Phillips,  Channing  D.  (OAG);  Franklin,  

Shirlethia  (OAG);  Cheung,  Denise (OAG)  

Subj  ct:  QFR status  

Just wanted  to give everyone an  update on  where we are on QFR  s, which is that with  a few tiny exceptions, has  

essentially cleared  everything that’s made  its way to us.  I’m  pretty  sure  that Ben  edited 5  million  QFRs last night,  and  

Channing was commenting during commercial breaks of the awards ceremony.  You  are all  amazing--THANK YOU!  

The plan  is to continue refining responses and  to aim  to get Loretta  as complete a copy as possible around 2 p.m.  today.  

When  we send that version to her,  I will  also send it to all  of you,  but please do not feel  obliged  to re-review  I just want  

you  to be in  the loop.  

Molly G.  
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Grassley-Hatch-Lee-Vitter-Perdue – DRAFT2-7-2015,  9:30 pm  

Nomination  ofLoretta E.  Lynch to  be Attorney General of the United States  
Written  Question  for the Record for Loretta E.  Lynch  

[Submitted February 9 2015]  ,  

QUESTIONS FROMCHAIRMANGRASSLEY  

1.  As you know, the Senate is constitutionally obligated to fulfill its duty to provide advice  
and consent on  the President’s nominees. That process is always lengthy and involved,  
for good reason.  It is ofcourse especially important for the Senate to fulfill its  
responsibilities with care for Cabinet level positions, such as the Attorney General ofthe  
United States. Nonetheless, throughout this process, my primary concern is not only that  
your nomination was thoroughly vetted by the Senate, but also that throughout the  
process you were treated fairly and with respect.  I have publicly outlined the process  
going forward in the Committee. Do you believe the United States Senate, and in  
particular the Senate Judiciary Committee, has treated you and your nomination in a fair  
and appropriate way?  

RESPONSE  (b) (5)

2.  Starting in 2010, the Department ofJustice filed complaints against Arizona, Alabama,  
South Carolina, and Utah because oftheir pro-enforcement immigration laws.  If  
confirmed, would you continue this policy offiling complaints against states that have  
passed such laws?  

RESPONSE  (b) (5)
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(b) (5)

3.  While the Department ofJustice filed lawsuits against states that enacted pro-
enforcement immigration laws, other cities enacted policies that expressly prohibited law  
enforcement from cooperating with the federal government on undocumented immigrant  
issues.  

a.  In your view, are sanctuary communities that ignore federal immigration detainers  
a threat to national security or public safety?  

b.  What steps would you take to encourage sanctuary communities to reverse their  
ordinances?  

RESPONSE  (b) (5)

4.  While sanctuary communities refuse to cooperate with the federal government, they  
continue to collect money from DOJ grant programs. Would you instruct the Department  
ofJustice to withhold grant money for sanctuary communities that refuse to complywith  
our immigration laws?  

RESPONSE  (b) (5)

5.  The administration has acknowledged that over 36,000 convicted criminals were released  
from ICE custody in fiscal year 2013. Many ofthese criminals were guilty ofheinous  
crimes, including homicide, sexual assault, abduction, and aggravated assault. Yet,  
Immigration and Customs Enforcement used its discretion and released these criminals  
back into the community.  Do you believe the government, unless ordered by a court,  
should release convicted criminal aliens guilty ofdangerous crimes, homicide, sexual  
assault, abduction, and aggravated assault?  

RESPONSE  (b) (5)
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(b) (5)

6.  DHS cited the 2001  Supreme Court decision Zadvydas  v.  Davis, 533 U.S. 678 (2001), as  
another reason so many illegal aliens with criminal records were released.  In Zadvydas,  
the court held that immigrants admitted to the United States who are subsequently  
ordered removed could not be detained formore than six months. Four years later, the  
Court extended this decision to people here illegally inClark v.  Martinez, 543 U.S. 371  
(2005).  Since Zadvydas,  Congress has tried to pass legislation to require DHS to detain  
criminal aliens beyond six months. Would you support such legislation?  

RESPONSE  (b) (5)

7.  The Fourth Circuit Court ofAppeals issued a decision in 2014 that provides a loophole  
for violent gang members who are here illegally to remain in the United States.  In  
Martinez v.  Holder, 740 F.3d 902 (4th Cir. 2014), Martinez appealed a Board of  
Immigration Appeals decision that denied him “withholding ofremoval” reliefbecause  
he was  a formermember ofthe violent MS-13 gang in El Salvador. The Fourth Circuit  
reversed the decision holding that Martinez’s former gang membership was “immutable”  
andmet the “particular social group” element ofthe statute.  

a.  Do you agree that the Fourth Circuit decision creates a dangerous threat to  
national security?  

b.  After the Fourth Circuit handed down its decision, concern was expressed over  
the effect this decision could have on national security and public  
safety.  Chairman Goodlatte ofthe House Judiciary Committee along with  
Representative J. Randy Forbes wrote a letter to Attorney General Holder to  
express their concern with the holding and ask whether he would appeal or seek  
review ofthe decision. However, Attorney General Holder did not appeal or seek  
review ofthis dangerous decision.  

i.  Would you agree that the DOJ, under AttorneyGeneral Holder, should  
have appealed the 4th circuit decision?  

ii.  Because the decision was not appealed, what, in your view, is the remedy  
for this problem?  
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RESPONSE  (b) (5)

8.  The 287(g) program allows ICE to delegate some ofits immigration enforcement  
authority to participating states.  In 2012, ICE announced that it would no longer renew its  
287(g) agreements stating, “other enforcement programs, including Secure Communities,  
are a more efficient use ofresources.” However, Secure Communities serves a  
completely different function. T  determine  he 287(g) program trains local officers to  
whether a person is lawfully in the country, whereas Secure Communities only allows  
local law enforcement to identify undocumented aliens after their  
incarceration.  Secretary Johnson has announced that the Secure Communities program is  
being discontinued, and replaced by another program. Consequently, statutory authority  
exists for the administration to elicit state and local cooperation with the federal  
government; nevertheless, this administration refuses to use it.  

a.  Do you support the 287(g) program, and similar programs, that authorize the  
federal government to allow states to participate in enforcing federal law?  

RESPONSE  (b) (5)

b.  In your opinion, should the 287(g) program be made available to local law  
enforcement agencies that want to protect their communities and participate in  
immigration enforcement?  

RESPONSE:  (b) (5)

c.  As states and local law enforcement approach you for help in enforcing federal  
law, will you find a way to work with them, or will you ignore them, as your  
predecessor has?  

RESPONSE  (b) (5)
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9.  In June 2014, DOJ announced its program Justice Americorp will issue $2 million in  
grants to lawyers to represent unaccompanied minors who crossed the borders illegally.  
Under current law, there is no  right to a lawyer in a removal proceeding. The law  
provides only that an immigrant may obtain a lawyer, “at no expense to the government.”  
Do you agree that the statutory language is clear:  the government may not provide a  
lawyer to immigrants in a removal proceeding at the expense ofthe taxpayers?  

RESPONSE  (b) (5)

10. By its very nature, Justice Americorps has due process and equal protection issues. The  
Department is treating similar people in similar situations differently. How can the  
administration avoid due process and equal protection issues ifit provides lawyers to  
some immigrants in removal proceedings, but not to others?  Couldn’t such a policy lead  
to the requirement ofproviding a lawyer to all immigrants in removal proceedings?  

RESPONSE  (b) (5)

11. Immigration is a civil proceeding, and as a constitutional matter, the government is not  
required to provide counsel in civil proceedings.  Are you concerned that ifthe  
government starts providing counsel to individuals in removal proceedings, the  
government could be required to provide counsel in other civil proceedings?  

RESPONSE  (b) (5)

12. ICE has brought removal charges against only 143,000 ofthe 585,000 removable aliens  
encountered in fiscal year 2014. That’s a mere 24 percent ofremovable aliens that ICE  
encountered in 2014. What’s even more troubling is that nearly 900,000 aliens who have  
final removal orders still remain in the country. Now, however, all people with final  
removal orders are encouraged to seek deferred action and other reliefmade available  
through the President’s recent executive action.  

a.  Do you support the administration’s catch-and-release actions?  
b.  Do you agree that individuals whom a judge has ordered removed, should, in fact,  

be removed?  
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RESPONSE  (b) (5)

13. Does the U.S. Constitution confer a right to abortion? Ifso, what clauses confer that  
right?  

RESPONSE  (b) (5)

a.  Does the U.S. Constitution compel taxpayer funding ofabortion? Why or why  
not?  

RESPONSE  (b) (5)

b.  Do you believe that the U.S. Constitution permits taxpayer funding ofabortion? If  
so, based on what clause?  

RESPONSE  (b) (5)

c.  Does the U.S. Constitution prohibit informed-consent and parental involvement  
provisions for abortion? Why or why not?  

RESPONSE  (b) (5)

14. In your view, is diversity a valid institutional interest for a government entity, consistent  
with the Equal Protection Clause? What other compelling justifications exist for  
government to make racial distinctions?  

RESPONSE  (b) (5)
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15. InMcCutcheon  v.  FEC, Justice Breyer’s dissenting opinion stated that “the First  
Amendment advances not only the individual’s right to engage in political speech, but  
also the public’s interest in preserving a democratic order in which collective speech  
matters” (emphasis in original).  

a.  Do you agree that the First Amendment protects “collective” rights as well as  
individual rights?  

b.  Ifso, what other collective rights does the Bill ofRights protect?  

RESPONSE:  (b) (5)

16. InWashington  v.  Glucksb  U.S. 702 (1997), the Supreme Court held that a right to  erg, 521  
assisted suicide was  not protected by the Due Process Clause. The Court reasoned:  
“[W]e have always been reluctant to expand the concept ofsubstantive due process  
because guideposts for responsible decision making in this uncharted area are scarce and  
open-ended.  By extending constitutional protection to an asserted right or liberty interest,  
we, to a greater extent, place the matter outside the arena ofpublic debate and legislative  
action. We must therefore ‘exercise the utmost care whenever we are asked to break new  
ground in this field,’  lest the liberty protected by the Due Process Clause be subtly  
transformed into the policy preferences ofthe members ofthis Court.” Do you agree with  
the Court’s assessment ofthe importance ofpublic debate and legislative action?  

RESPONSE  (b) (5)

17. Do you believe that the Supreme Court’s decision inMorrison  v.  Olson, which ruled that  
the independent-counsel statute did not violate the constitutional separation ofpowers,  
was correctly decided? Please explain.  

RESPONSE  (b) (5)

18. Do you believe that the Supreme Court’s decision in Boumediene v.  Bush, which  
conferred constitutional habeas rights to aliens detained as enemy combatants at  
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Guantanamo, was correctly decided? Ifso, how does that square with Johnson  v.  
Eisentrager, which Justice Scalia, in his Boumediene dissent, said “held  held beyond  
any doubt  that the Constitution does not ensure habeas for aliens held by the United  
States in areas over which our Government is not sovereign”?  

RESPONSE  

I  

(b) (5)

19. What is your understanding ofthe constitutional duty ofthe Executive to “take Care that  
the Laws be faithfully executed” as contained in Article II, sec. 3 ofthe U.S.  
Constitution?  

RESPONSE  (b) (5)

20. Do you believe that the Supreme Court’s decision in Zelman  v.  Simmons-Harris, which  
held that school-choice programs that include religious schools do not violate the  
Establishment Clause, was correctly decided? Please explain.  

RESPONSE  (b) (5)

21. The Supreme Court has held that the Federal Sentencing Guidelines are advisory and  
persuasive, but not binding.  Do you believe Booker andFanfan  were correctly decided?  

RESPONSE  (b) (5)

22. The U.S. Supreme Court has repeatedly upheld obscenity laws against First Amendment  
challenges. To my knowledge, not one new adult obscenity case has been initiated  
against commercial distributors ofhard core adult pornography during the Holder years.  
Research has linked the consumption ofobscenity to sexual exploitation and violence  
against women, and to demand for sex trafficking and child pornography.  Ifconfirmed,  
what is your commitment to vigorously enforcing the federal adult obscenity laws?  
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RESPONSE  (b) (5)

23. Do you think that it is constitutional for a university to have racially exclusive internships  
or scholarships or summer programs, as some have in the past? My question goes not go  
to racially preferential programs, but ones in which a person cannot even apply based on  
their color. T  that schools cannot  he Supreme Court held in theGrutter andGratz cases  
use race mechanically, but must give “individualized consideration” to students. How can  
a racially exclusive program provide students with individualized considerations?  

RESPONSE:  (b) (5)

24. Do you believe racial profiling in the context ofthe War on Terrorism is  
unconstitutional?  

RESPONSE  (b) (5)

25. In his opening statement at the confirmation hearing ofAlberto Gonzalez to be Attorney  
General, Senator Leahy remarked, “The Attorney General is about being a forceful,  
independent voice in our continuing quest for justice and in defense ofthe constitutional  
rights ofevery single American.”  

a.  Do you believe the Attorney General should be a forceful, independent voice for  
justice and in defense ofthe constitutional rights ofall Americans?  Ifso, how do  
you intend to accomplish this?  

RESPONSE  (b) (5)
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(b) (5)

b.  Can you provide examples ofhow you have been an independent voice during  
your government service?  Are there any examples from your private practice?  

RESPONSE:  (b) (5)

26. The Affordable Care Act states that the employer mandate applied “after December 31,  
2013.” Notwithstanding this clear statutory command, the President postponed the  
employer mandate.  Furthermore, according to the Wall Street Journal, the President has  
delayed aspects ofthe law some 38 times.  

Under our Constitution, the President must take care that the laws are faithfully executed.  
He can decide how to enforce the laws, but not whether to enforce them. What are the  
outer limits ofthe President’s authority to suspend, alter or otherwise change statutory  
language?  What’s the limiting principle?  

RESPONSE:  (b) (5)

27. The President offered no legal support when he delayed the employer mandate despite  
the law.  It is not clear ifthe Office ofLegal Counsel did not review his action or could  
not offer legal support for it.  In the Justice Department under AttorneyGeneral Holder,  
the Office ofLegal Counsel has lost its former role as a guarantor that presidential acts  
are legal. Either it is not consulted, or the President takes action without seeking its  
approval, or the Office will not say “no” to illegal actions, or it issues cursory approvals  
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like it did with an email when the President unilaterally released 5 terrorists from  
Guantanamo. Any ofthese possibilities is a threat to the rule oflaw.  

What will you do to ensure that office objectively and thoroughly evaluates proposed  
presidential actions before they occur so the President conforms to the laws and the  
Constitution?  

RESPONSE  (b) (5)

28. In 2008, the Justice Department brought suit against the New Black Panther Party and  
two ofits members for voter intimidation. The defendants did not contest the claims. But  
when the ObamaAdministration took over, they would not allow career litigators to  
move for a default judgment. The career litigators have stated that political appointees  
would not allow a case to be brought against Black citizens for intimidation ofWhite  
voters. Internal investigations ofmisconduct have led nowhere after all these years. The  
Civil Rights Commission has criticized the Department for not cooperating with its  
investigation into the matter.  

a.  Ifconfirmed, will you conduct a thorough and fair investigation ofthis matter and  
apply any appropriate disciplinary action?  

RESPONSE:  
I  

(b) (5)

b.  Is it your position that the Voting Rights Act applies in a race neutral way to voter  
intimidation?  

RESPONSE  (b) (5)

29. The President remarked in his State ofthe Union address that voting should be as easy as  
possible. But fraud exists and it will get worse ifthe only response is denial. Not long  
ago, the Pew Center on the States issued a report that found there are 24 million voter  
registrations in this country that are no longer valid or are inaccurate.  It concluded that  
there are almost 3  million individuals who are registered to vote in multiple states. Tens  
ofthousands are registered to vote in three or more states.  
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The study also identified close to 2 million dead people on the voter rolls. NBC News  
found 25,000 names oflikely deceased voters on the California rolls. Some voted years  
after they died.  One woman who died in 2004 voted in 2008 and 2012. A man who died  
in 2001  has voted eight times since 2005. The New York T  imes has written that in  
Florida, “absentee ballot scandals seem to arrive like clockwork….”  

Do you agree that voter fraud is a significant problem? Do you agree that the states  
should be allowed to take actions, such as requiring voters to show photo identification,  
especially when there is no charge for obtaining that identification, to ensure the integrity  
ofthe voting process without running afoul ofthe Justice Department’s Civil Rights  
Division?  

RESPONSE:  (b) (5)

30. Voter fraud also includes the registration to vote and illegal voting by people who are  
ineligible to vote.  That means that the right to  vote is being diluted by illegal votes  
canceling legal ones.  In Iowa, a state investigation from 2012 to 2014 identified 117  
illegal votes that were cast. The Secretary ofState’s investigation ofthese  cases  resulted  
in 27 criminal charges against suspected fraudulent voters and six criminal convictions.  
The three categories ofillegal votes cast were from non-citizens, felons whose right to  
vote had not been restored, andmiscellaneous offenses.  Investigators were careful and  
determined that about halfofthe suspected non-citizen voters were actually citizens. But  
88 cases were turned over to county attorneys and at least 10 ofthese cases have resulted  
in charges. T  was  demonstrated in the 16  he evidence ofcare in the investigation  cases  
brought against felons whose right to vote had not been restored, while 20 felons were  
identified whose rights should have been restored but had been denied when trying to  
vote. And there were 100 instances in which voters in Iowa also cast ballots in the same  
election in another state.  
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There is much voter fraud ifonly election and law enforcement officials will actually  
seek it. T  he  hat many prosecutors do not search for it does not mean it does not exist. T  
public needs confidence in the integrity ofits elections, and that only eligible voters  
actually vote.  

Ifyou are confirmed, what would you plan to do to stop voter fraud?  

RESPONSE:  (b) (5)

31. The ObamaAdministration has sought to ban the importation ofshotguns and  
ammunition.  The Administration has even argued that shotguns lack any sporting  
purpose.  

a.  Do you agree that shotguns do not have any sporting purpose and that their  
importation should be banned?  

RESPONSE  (b) (5)

b.  Federal law requires the attorney general to determine whether or not certain  
types offirearms have a “sporting purpose” before they can be lawfully imported  
or sold. How is this consistent with the core purpose ofthe Second Amendment,  
which, according to the U.S. Supreme Court, is self-defense?  

RESPONSE  (b) (5)

32. The Justice Department is tasked with maintaining two important criminal databases.  
One is used when a Brady Act criminal background check is conducted on a prospective  
gun purchaser. The other is used by employers to check the criminal history ofjob  
applicants they intend to hire. These databases depend on records provided by the states  
that reflect criminal cases. Both databases have inaccuracies that cause serious problems.  
For instance, people convicted ofdomestic violence aren’t allowed to purchase firearms.  
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But many states have submitted none or very few records ofsuch convictions. A  
background check for someone from these states won’t keep a convicted domestic abuser  
from buying a gun.  

Similarly, states have done a poor job with the records that are used for employment  
checks. Today, 32% ofadult Americans have a criminal record, either a conviction or an  
arrest. The database contains many arrests that never led to any conviction. But when  a  
search is done, those arrests come up, and the person may be denied a job as a result.  If  
confirmed, what will you do to improve the accuracy ofthe records in these databases?  

RESPONSE  (b) (5)

33. One ofthe bills proposed in Congress and in a number ofstates would expand existing  
background check requirements that currently pertain to licensed retail sales offirearms  
to all firearm transfers.  Ifsuch a bill were enacted, how would DOJ enforce it in the  
majority ofstates where firearms are not licensed or registered to specific individuals?  

e  
RESPONSE  (b) (5)

34. Do you believe the Supreme Court correctly decidedDistrict ofColumb v.  Heller? Do  ia  
you believe the individual right to keep and bear arms is a fundamental right?  

RESPONSE  (b) (5)

35. The Supreme Court held inHeller that the Second Amendment protects an individual’s  
right to possess a firearm, regardless oftheir participation in a “well regulated militia.”  
In 2009, the U.S. Supreme Court expanded that right inMcDonald v.  Chicago  by finding  
that the Due Process Clause ofthe Fourteenth Amendment incorporated the Second  
Amendment. What is your personal opinion ofthe rights afforded by the Second  
Amendment?  

RESPONSE  (b) (5)
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36. A bipartisan consensus is growing in Congress that civil asset forfeiture has increased  
incentives for abuse. In that process, law enforcement can seize property without any  
finding that the person has committed a crime. And financial incentives exist for law  
enforcement to pursue asset forfeiture aggressively  maybe too aggressively.  

Recently, AttorneyGeneral Holder accepted the proposal that I and several members of  
Congress asked ofhim:  to eliminate adoptive seizures and equitable sharing. Under those  
procedures, state and local law enforcement had incentives to pursue seizures to keep the  
money for their own use.  However, AttorneyGeneral Holder’s order still permits  
equitable sharing when state and local authorities work with federal law enforcement in a  
joint task force, and in joint federal-state operations.  

I do not read these exceptions as narrowly as you characterized them at the hearing.  For  
instance, I am not aware that an actual case must be filed for them to apply.  

a.  Haven’t a large number ofinvestigations in your office been conducted through a  
joint task force or joint federal-state operation? And doesn’t the exception for  
equitable sharing for these operations swallow this rule? What would happen ifa state  
law enforcement officer saw a car that it suspected had cash obtained from drug  
trafficking and called a DEA agent, asking whether the local agency and DOJ jointly  
combated drugs?  

b.  Are further reforms necessary for asset forfeiture, and will you commit to working to  
supporting legislation to prevent injustice and enhance procedural rights in this area?  

RESPONSE:  (b) (5)

(b) (5)

37. T  imes, “prosecute a single  he Justice Department did not, in the words ofthe NewYork T  
prominent banker or firm in connection with the subprime mortgage crisis that nearly  
destroyed the economy.” I am concerned that this will happen again ifDOJ does not hold  
the perpetrators responsible. Many people were prosecuted in connection with the failed  
savings and loan scandals ofthe 1990s.  
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a.  Why did the Department ofJustice fail in bringing these criminals to Justice? Do  
you believe this impedes its ability to credibly deter others from committing  
similar crimes in the future?  

b.  Ifconfirmed, what will you do to pursue prosecution for any ofthese crimes that  
are still within the statute oflimitations?  

RESPONSE  

e  

c  

(b) (5)

(b) (5)

(b) (5)

38. As U.S. Attorney for the Eastern District ofNew York, you helped secure nearly $2  
billion fromHSBC over its failure to establish proper procedures to prevent money  
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laundering by drug cartels and terrorists. You were quoted in a DOJ press release saying,  
“HSBC’s blatant failure to implement proper anti-money laundering controls facilitated  
the laundering ofat least $881  million in drug proceeds through the U.S. financial  
system.”  

You stated that the bank’s “willful flouting ofU.S. sanctions laws and regulations  
resulted in the processing ofhundreds ofmillions ofdollars in [Office ofForeign Assets  
Control]-prohibited transactions.” Still, no criminal penalties have been assessed for any  
executive who may have been involved.  

a.  Did youmake any decision or recommendation on charging any individual with a  
crime?  

i.  Ifso, please describe any and all decisions or recommendations you made.  
ii.  Please explain why such decisions or recommendations were made.  

b.  Ifyou did not make any decision or recommendation on charging any individual  
with a crime, who made the decision not to prosecute?  

RESPONSE  (b) (5)

39. Recent press reports have tracked the disturbingly large numbers ofwitnesses in federal  
criminal cases who have been murdered to prevent their testimony.  It is often difficult to  
get witnesses to testify against dangerous criminals.  They rightly fear for their safety and  
the Justice Department has to ensure they are protected.  

I know that sometimes witnesses decline protection. And sometimes protected witnesses  
ignore sound advice to stay away from their former residences to avoid the defendant and  
others. But it is clear that the Department is not offering protection to quite a few  
witnesses who need it.  

And I am particularly incensed that on several occasions, when the Department has  
confidentially informed defense counsel in advance oftrial who a witness will be,  

17  

Document  ID:  0.7.10663.25451-000001  



Grassley-Hatch-Lee-Vitter-Perdue – DRAFT2-7-2015,  9:30 pm  

defense counsel have tipped offtheir client, who then appear to arrange for the witness to  
be murdered.  

Ifconfirmed, what will you do as AttorneyGeneral to make sure that witnesses who need  
protection receive it? Will you ensure that federal prosecutors seek protective orders to  
relieve them ofthe obligation ofdisclosing the names ofvulnerable witnesses to defense  
counsel?  

RESPONSE:  (b) (5)

40. Increasingly, law enforcement is using drones for domestic law enforcement purposes.  
T  mobile. TDrones enable more  surveillance ofcitizens to  occur.  hey are  more  hey are  

cheaper to pay than police officers. And they can hover over homes and peer through  
windows, observing what humans cannot.  

I am concerned that as law enforcement employs more drones, the security ofthe people  
in their persons, papers, and effects could be compromised. Meanwhile, despite a hearing  
the Judiciary Committee held, the Justice Department has not issued any guidelines on  
how the Fourth Amendment’s prohibition on unreasonable searches and seizures, and its  
warrant requirement, apply to drones.  

Ifconfirmed, will you commit that the Department ofJustice will issue specific  
guidelines on how the Fourth Amendment restricts law enforcement’s domestic use of  
drones?  

RESPONSE:  (b) (5)

(b) (5)
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(b) (5)

41. The House Oversight and Government Reform Committee issued a report last year  
finding that a banking enforcement program involving DOJ is in fact aimed at depriving  
legal but politically-disfavored business sectors ofaccess to the financial services  
businesses need to survive in the modern economy. The name ofthe program is  
Operation Choke Point. You were asked about Operation Choke Point at your hearing,  
but you seemed unfamiliar with the fact that the program’s targets include legal sellers of  
firearms and ammunition, among other industries.  Internal investigators at both DOJ and  
FDIC are conducting formal inquiries into the program and the officials and employees  
involved.  

a.  Would you agree that DOJ should not use its authority to discourage legal  
enterprises from operating, even ifsome administration officials consider them  
“morally unacceptable”?  

RESPONSE  (b) (5)

(b) (5)

(b) (5)

b.  Would you support appointment ofa special counsel to hold accountable any DOJ  
official who is found to have abused his or her authority under this program to  
close down lawful businesses?  

RESPONSE  (b) (5)

19  

Document  ID:  0.7.10663.25451-000001  



Grassley-Hatch-Lee-Vitter-Perdue – DRAFT2-7-2015,  9:30 pm  

42. On Election Day last year  3 years after the House subpoena was issued and 2 years  
after the contempt vote  AttorneyGeneral Holder finally delivered 64,000 pages of  
documents to the House.  T  were  only provided to the House. Those documents  he Justice  
Department failed to deliver them to this Committee, despite the agreement I made with  
Attorney General Holder to release my hold on DeputyAttorneyGeneral Cole's  
nomination. The Senate Judiciary Committee was supposed to receive all the same Fast  
and Furious documents delivered to the House throughout the investigation. The  
subpoena is still being litigated, so the court may order more documents to be provided in  
the future.  

Will you commit that, ifconfirmed, you will ensure that this committee receives any  
future Fast and Furious documents provided in the litigation with the House?  

RESPONSE  (b) (5)

43. The Department has argued in the Fast and Furious litigation that executive privilege is  
more than just a Presidential privilege, but that it also establishes a constitutional shield  
for the “deliberative process” oflower level agency officials. However, the deliberative  
process privilege is traditionally a common law doctrine and one ofthe exemptions in the  
Freedom ofInformation Act  not a constitutional privilege ofequal standing with the  
inherent Constitutional power ofCongress to conduct oversight inquiries. Deliberative  
process also traditionally applies only to content that is deliberative and pre-decisional.1 

It does not shield material created after a decision is made, or that is purely factual.  

Moreover, the Attorney General has sought to use this exceedingly broad notion of  
privilege to justifywithholding documents that he has stated are not privileged. On  
November 15, 2013, the Attorney General acknowledged in the Fast and Furious  
litigation that he was withholding documents responsive to the House subpoena that “do  
not . . . contain material that would be considered deliberative under common law or  
statutory standards.”2 Furthermore, the OLC opinion on the President’s assertion of  
executive privilege suggests that the privilege applies “regardless  ofwhether a given  
document contains deliberative material.”3 

Yet, the Department did produce deliberative, pre-decisional material prior to the Feb. 4,  
2011  gunwalking denial letter to me, despite its claim now that such material is  
privileged.  The Department conceded that Congress had a clear interest in finding out  
whether officials knew before it was sent that the Feb. 4th letter was false.  It provided  

1 In  re SealedCase, 121  F.3d 729, 745 (D.C.  Cir.  1997).  
2 Def.’s Mot.  For Certification ofSept.  30, 2013  Order for Interlocutory Appeal Pursuant to 28 U.S.C.  § 1292(b)at  
8  9, Committee on  Oversight andGovernment Reform,  U.S.  House ofRepresentatives  v.  Holder, 1:12  cv 1332  
(D.D.C.  Nov.  15, 2013).  
3 36 Op.  O.L.C.  1, 3 (June 19, 2012) (emphasis added).  
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pre-Feb. 4th material  even though it was pre-decisional and deliberative.  However, the  
Department still refuses to concede that Congress has an interest in discovering how  
officials learned that the letter was false after it was  sent. It refused to provide post-Feb.  
4th material  even  though it is post-decisional and factual in nature.  he Department  T  
categorically withheld all records from after the Feb. 4th letter until Election Day 2014.  
Only then, after a court order, did it finally produce to the House Committee post-Feb.  
4th documents that contained purely factual, post-decisional material.  

a.  What is the scope ofexecutive privilege, particularly over agency documents  
unrelated to the President?  

RESPONSE:  (b) (5)

b.  Does the President have an executive privilege to withhold documents subpoenaed by  
Congress that have nothing to do with advice or communications involving the White  
House? Ifso, what is the legal basis for that claim?  

RESPONSE:  (b) (5)

c.  Congress created a statutory deliberative process exemption for documents subject to  
Freedom ofInformation Act requests. Do you believe a similar exception applies to  
congressional subpoenas, or are requests from Congress entitled to more weight?  

RESPONSE:  (b) (5)

d.  Are deliberative documents just as immune from Congressional scrutiny as they are  
from FOIA requestors?  

RESPONSE  (b) (5)
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e.  Can the President assert executive privilege over deliberative material, as the Office  
ofLegal Counsel opinion suggested, “regardless ofwhether a given document  
contains deliberative content,” and even where the material is post-decisional?  

RESPONSE  (b) (5)

f.  The OLC opinion also claims that providing Congress with non-deliberative or purely  
factual agency documents would raise “significant separation ofpowers concerns.”  
Do you agree, and ifso, why?  

RESPONSE:  

I  

(b) (5)

g.  Given that non-deliberative, purely factual agency documents are clearly not  
considered part ofany protected “deliberative process” under common law or statute,  
what is the legal justification for withholding such documents under Congressional  
subpoena?  

RESPONSE  (b) (5)

44. In the Fast and Furious litigation, the Department has relied on an extremely broad notion  
ofexecutive privilege in its refusal to produce non-deliberative, post-decisional  
documents that would help Congress understand when and how the Department came to  
know that its Feb. 4, 2011  letter to me denying gunwalking was false. Specifically, the  
Department categorically refused, until Election Day last year, to produce 64,000  
documents  even though the AttorneyGeneral recognized that at least some ofthose  
documents “[did] not . . . contain material that would be considered deliberative under  
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common law or statutory standards.”4 The OLC opinion on the matter suggests that  
assertion ofprivilege is proper “regardless ofwhether a given document contains  
deliberative material.”5 

The Department relied on this overbroad view ofexecutive privilege when it declined to  
bring the congressional contempt citation ofAttorney General Holder before a grand  
jury.6 The Department sent this denial letter to the Speaker ofthe House before the  
contempt citation even reached the U.S. Attorney.7 T  answer  he U.S. Attorney failed to  
my questions seeking an explanation ofthe facts and circumstances sufficient for  
Congress to determine whether he made an independent judgment regarding the refusal to  
present the citation.8 

The law states that it is the “duty” ofthe U.S. Attorney “to bring the matter before the  
grand jury for its action.”9 

a.  What does it mean for the U.S. Attorney to have a “duty” to present a congressional  
contempt citation to a grand jury?  

b.  Ifthe U.S. Attorney has any discretion in cases where there is a claim ofExecutive  
Privilege, does he also have an obligation to make an independent evaluation ofsuch  
a claim? Ifnot, please explain why not.  

c.  Under the Department’s interpretation ofthe statute, what is left ofthe Congressional  
contempt power against any agency able to convince the President to assert executive  
privilege?  

d.  Under the Department’s interpretation ofthe statute, what safeguards against a  
President’s improper claims ofexecutive privilege ifnot the independent legal  
judgment ofthe U.S.  Attorney charged by statute with presenting the contempt  
citation to a grand jury?  

e.  The Department relies  on  its own OLC opinions, which claim, among other things,  
that the Department should not prosecute officials for contempt at least in part  
because Congress can resort to civil litigation to enforce its subpoenas. However, it is  
clear from the delays in the Fast and Furious litigation that this enforcement tool is  
insufficient to ensure that Congress has adequate access to information to carry out its  
oversight responsibilities. The House Committee has had to re-issue the subpoena  
twice to avoid the  case  being mooted at the beginning ofeach new Congress. This  

4 Def.’s Mot.  For Certification ofSept.  30, 2013  Order for Interlocutory Appeal Pursuant to 28 U.S.C.  § 1292(b)at  
8  9, Committee on  Oversight andGovernment Reform,  U.S.  House ofRepresentatives  v.  Holder, 1:12  cv 1332  
(D.D.C.  Nov.  15, 2013).  
5 36 Op.  O.L.C.  1, 3 (Jun 19, 2012).  
6 Letter from Senator Charles E.  Grassley to U.S.  Attorney RonaldMachen (June 29, 2012), at 2.  
7 Id.  at 1.  
8 Id.  at 1  2.  
9 2 U.S.C.  § 194 (emphasis added).  
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gives the impression that the Department is delaying the process in hopes that  
political events may allow it to avoid a judicial resolution. What steps would you take  
to counter that appearance and resolve the dispute in a more timely way?  

RESPONSE  (b) (5)

45. Ifconfirmed, will you pledge to personally re-evaluate the Department’s litigation  
strategy in the fast and furious matter, the merits ofits positions, and refusal to settle the  
case up to this point  and provide your conclusions to this Committee?  

RESPONSE  (b) (5)

46. Josephine Terry sent a letter to you dated January 26, 2015, informing you that  
Department ofJustice officials had lied to her regarding the source ofthe weapons found  
at her son’s murder scene and withheld key information from the lead FBI investigator on  
the case.  In spite ofthe findings and recommendations by the DOJ OIG and the AT  F  
Professional Review Board, many ofthe officials involved remain employed by the  
Department or  AT  F. Ms.  Terry asks that you review the conduct and performance of  
those officials and examine whether the ATF obstructed the FBI’s investigation ofher  
son’s murder.  

As Ms.  Terry asks:  
a.  Will you “review the conduct and performance ofthe Justice Department and ATF . .  

. to determine whether the discipline or other administrative action with regard to  
each employee was appropriate”?  

b.  “[I]fATF’s Professional Review Board did in fact recommend certain discipline such  
as termination for certain employees, [will you] determine why this has not  
occurred”?  

c.  Ms. Terry also asks about evidence that officials may have initially concealed from  
the FBI agent investigating her son’s murder the fact that the weapons found at the  
scene traced back to Fast and Furious. Do you agree with Ms.  Terry that, ifthis is  
true, these officials may have hindered and obstructed a federal criminal  
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investigation? Ifso, and ifconfirmed, will you look into it? Ifnot, please explain why  
not.  

RESPONSE  (b) (5)

47. In November 2014, the Department delivered to the House 64,000 pages ofdocuments  
related to Fast and Furious that it had withheld for three years, even though the Attorney  
General admitted that they were not all privileged.  One ofthe documents is an email that  
shows that the Justice Department and the White House press offices attempted to stop  
CBS News from reporting on Fast and Furious.  

In an  email dated October 4, 2011, the AttorneyGeneral’s top press aide, Tracy  
Schmaler, claimed that CBS News reporter Sharyl Attkisson was  “out ofcontrol.”10  The  
Attorney General’s press aide also toldWhite House Deputy Press Secretary Eric Schultz  
that she planned on calling CBS News anchor Bob Schieffer to pressure the network to  
blockMs. Attkisson’s Fast and Furious reporting.  The White House Deputy Press  
Secretary replied, “Good.  Her piece was really bad for the AG.”  

The White House Deputy Press Secretary also told AttorneyGeneral Holder’s press aide  
that he was working with reporter Susan Davis to target Rep. Darrell Issa.  In the same  
email chain, the White House Deputy Press Secretary tells AttorneyGeneral Holder’s  
press aide that he would provide Susan Davis with “leaks.” Ms.  Davis wrote a critical  
piece on Representative Issa a few weeks later.  

Ms. Attkisson also testified before the Committee that the Department physically barred  
her from attending a Fast and Furious briefing in a public building, while handpicking  
other reporters who were allowed to get past building security for the briefing.  

a.  Do you believe the job ofthe taxpayer-funded press office at the Department of  
Justice should include pressuring networks not to run news stories that the Attorney  
General does not like?  

RESPONSE  (b) (5)

10  E.  Schulz and T. Schmaler e  mail chain (Oct.  4, 2011), available at http://www.judicialwatch.org/document  
archive/control/; see  o  arget 'Out of  also  K.  Pavlich, Document Dump Shows DOJWorkedWithWhite House T T  
Control' Sharyl Attkisson For Fast and Furious Coverage, Townhall.com (Nov.  21, 2014).  
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b.  Is it appropriate for that press office to coordinate with the White House on “leaks” of  
negative information about a Committee Chairman conducting aggressive oversight  
ofthe Justice Department?  

RESPONSE  (b) (5)

c.  Ifconfirmed, what would you do to curb this kind ofactivity in your press office?  

RESPONSE  (b) (5)

48. Ifconfirmed, what steps would you take to ensure that reporters are not barred form  
briefings simply because they report on stories unfavorable to the Attorney General?  

RESPONSE  (b) (5)

49. On December 30, 2014, former CBS News reporter Sharyl Attkisson  who reported on  
Operation Fast and Furious and Benghazi  filed a complaint in court alleging that the  
government had conducted “unauthorized and illegal surveillance” ofher computers and  
telephones.11  It is unclear so far whether the surveillance was conducted by the  
government, but it does seem clear that there was a hack ofher CBS computers.  CBS  
News issued a press release confirming that there was a hack.12  

Ms. Attkisson’s complaint alleges that her forensics experts found that propriety federal  
government software had been used to accomplish an intrusion on her work computer,  
though that is unconfirmed.13  In addition, both her work and personal computers  

11  Complaint at ¶ 1, Attkisson  v.  Holder, 2014  CA 8321  (D.C. Super.  Ct.  Dec.  30, 2014).  
12  See E.  Wemple, CBS News confirms multiple breaches ofSharyl Attkisson’s computer, Washington Post Blog  
(June 14 2013).  
13  Compl.  ¶ 44.  
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allegedly showed evidence ofattacks that were coordinated and highly-skilled.14  Ms.  
Attkisson filed a complaint with DOJ-OIG and the FBI regarding this matter, but the FBI  
never even interviewed her about her claim.15  In a letter to Sen. Coburn, DOJ sought to  
blame Ms. Attkisson for failing to “follow up” with the FBI regarding her complaint.16  

Ms. Attkisson also has filed a FOIA request with the FBI, and received only a few pages  
in response so  far. The documents indicate knowledge ofthe hack, but it is unclear what,  
ifany, investigative steps the FBI took to pursue a case.  

a.  Given the growing importance ofcybersecurity as a priority for the Department and  
the chilling effects that politicallymotivated hacking could have on the First  
Amendment activities ofnews organizations, do you believe the FBI should find out  
who hacked into CBS News, regardless ofwho is responsible?  

RESPONSE:  
e  

(b) (5)

b.  In light ofthe allegation that a government agency or a contractor for a government  
agencymay be responsible, ifconfirmed, what steps would you take to ensure that  
there is a thorough and independent investigation ofthe CBS hack?  

RESPONSE  (b) (5)

c.  Ifconfirmed, how would you deal with the inherent conflict in the Department’s  
interest in both defending itselfagainst litigation alleging some government liability  
and its interest in ensuring that there is a thorough and independent inquiry to find out  
who was responsible for the CBS hack?  

RESPONSE  (b) (5)

d.  T  ahe Department also has allegedly failed to respond to related FOIA requests in  
timely and appropriate way.  Ifconfirmed, will you pledge to re-evaluate the  

14  Id.  ¶ 45.  
15  Id.  ¶¶ 47, 54; L.  Grove, Ex  CBS Reporter Sharyl Attkisson’s Battle Royale With the Feds, The Daily Beast (Jan.  
9, 2015).  
16  Letter from P.  Kadzik to T.  Coburn (Dec.  12, 2013), at 2.  
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Department’s FOIA responses on this matter to date and seek to avoid costly FOIA  
litigation by being as transparent as possible? Ifnot, please explain why not.  

RESPONSE  (b) (5)

e.  Ifconfirmed, will you cooperate fully with this committee’s inquiry into the  
Department’s response to the CBS hack  including providing internal documents  
about efforts to find out who was responsible? Ifnot, please explain why not.  

RESPONSE  (b) (5)

50. The FBI is exempt from the normal protections that apply to other law enforcement  
agencies under the Whistleblower Protection Act.17  Operating outside ofthe traditional  
whistleblower protection framework, the Department’s record ofactually guarding  
whistleblowers from retaliation is historicallyweak.  

For example, regulations designate specific individuals to whom FBI employees may  
make protected disclosures.18  Those individuals include  

the Department ofJustice’s (Department's) Office ofProfessional  
Responsibility (OPR), the Department's Office ofInspector General  
(OIG), the FBI Office ofProfessional Responsibility (FBI OPR), the FBI  
Inspection Division (FBI-INSD) Internal Investigations Section  
(collectively, Receiving Offices), the Attorney General, the Deputy  
Attorney General, the Director ofthe FBI, the Deputy Director ofthe FBI,  
or to the highest ranking official in any FBI field office . . . .19  

T  not protect whistleblowers from retaliation when theymake initial  he regulations do  
disclosures ofwrongdoing to their direct or immediate supervisors.  

In 2012, the President tasked the AttorneyGeneral to report on the effectiveness ofthe  
FBI whistleblower regulations.20  The Department submitted its report a year late.21  

17  28 C.F.R.  Part 27.  
18  28 C.F.R.  § 27.1(a).  
19  Id.  
20  The White House, Presidential Policy Directive/PPD  19 (Oct.  10, 2012), at 5 [“PPD  19”].  
21  Department ofJustice Report on Regulations Protecting FBI Whistleblowers (Apr.  2014) [“DOJ FBI  
Whistleblower Report”].  
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In that report, the Department noted that of89 reviewed cases ofwhistleblower  
complaints, 69 were found to be “non-cognizable.” Further, a “significant portion” of  
those deemed “non-cognizable” involved disclosures that were “not made to the proper  
individual or office under 28 C.F.R. § 27.1(a).”22  

The Department recommended expanding the number ofdesignated officials to whom  
whistleblowers maymake a protected disclosure, but only to include the second-in-
command ofa field office, such as the Assistant Special Agent in Charge ofa smaller  
field office or the Special Agent in Charge ofa larger field office.23  The Department  
declined to expand the category ofdesignated officials to include an employee’s direct or  
immediate supervisor, even though, as the Department noted, “OSC believes that to deny  
protection unless the disclosure is made to the high-ranked supervisors in the office  
would undermine a central purpose ofwhistleblower protection laws.”24  

Notably, PPD-19 specifically defined a “protected disclosure” within the intelligence  
community, ofwhich the FBI forms a part, as “a disclosure ofinformation by the  
employee to a supervisor in the employee’s direct chain ofcommand up  to  and including  

.”25  Tthe head ofthe employing agency . . .  he FBI thus remains the only agency in the  
Executive Branch that does not protect disclosures made by employees to their direct or  
immediate supervisor.  

Unfortunately, this inadequate regulatory framework is not the sole culprit for the weak  
protections afforded to FBI whistleblowers.  I have personally spoken to current and  
former FBI employees whose cases languished anywhere between nine and eleven  years  
before those employees won relieffor retaliatory acts and practices committed against  
them for reporting waste, fraud, and abuse in the FBI.  

a.  Why shouldn’t whistleblowers in the FBI who report waste, fraud, and abuse to their  
direct supervisors be protected?  

RESPONSE  (b) (5)

b.  Do you believe that there is anything unique about the FBI that suggests its policy on  
this issue should be different from the rest ofthe law enforcement and intelligence  
communities? Ifso, please explain why.  

22  DOJ FBI Whistleblower Report at 7.  
23  Id.  at 13.  
24  Id.  at 14.  
25  PPD  19 at 7 (emphasis added).  
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RESPONSE  (b) (5)

c.  Ifconfirmed, will you commit to personally reviewing any changes the Department  
makes to its policies and procedures in handling FBI whistleblower complaints?  

RESPONSE  (b) (5)

d.  Ifconfirmed, will you provide this committee with regular updates on the  
Department’s progress in improving the effectiveness and timeliness ofits policies  
and procedures for addressing these claims?  

RESPONSE  (b) (5)

51. On September 5, 2014, I wrote to the Office ofJuvenile Justice and Delinquency  
Prevention (OJJDP) within the Office ofJustice Programs (OJP) regarding allegations  
that OJJDP knowingly granted millions oftaxpayer dollars to states that incarcerated  
runaway youth, foster youth, and other vulnerable minors in violation ofthe Juvenile  
Justice and Delinquency Prevention Act (JJDPA). OJJDP’s responses to my inquiry  
confirmed whistleblowers’  accounts ofcompliance monitoring failures at OJJDP.26  The  
Inspector General has also detailed some ofthese failures in a January 2014 report.27  

The core  problem appears to be OJJDP’s failure to understand or implement its separate  
and distinct compliance monitoring obligations under the law:  

· OJJDP is required to reduce a state’s funding for a given year by 20  
percent for each core requirement violated in the previous fiscal year.28  

· OJJDP is also  required to ensure that such a state does not receive any  
JJDPA funds for the year, unless that state meets one oftwo criteria,  
including a showing ofsubsequent, substantial compliance with the  
requirement(s) it was violating.29  

26  Letter from Sen.  Charles E.  Grassley, Chairman, S.  Comm.  on the Judiciary, to Hon.  Karol Mason, Assistant  
Attorney General, U.S.  Department ofJustice  (January 14, 2015),  
http://www.grassley.senate.gov/sites/default/files/news/upload/CEG%20to%20OJP%20%28JJDP%20Act%20Grant  
%20Fraud%29%2C%201  14  15.pdf..  
27  Id.  
28  42 U.S.C.  § 5633 (c)(1).  
29  42 U.S.C.  § 5633 (c)(2).  Significantly, subsections (c)(1) and (c)(2) are conjoined by the operative “and.”  
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Yet, OJJDP has admitted and defended a policy that appears to conflate these two  
obligations, by  allowing non-compliant states to avoid the 20 percent reductions so long  
as they are able to demonstrate subsequent, substantial compliance with the non-
compliant requirement(s).30  

Moreover, OJJDP admitted that “this [policy] does not appear to have been reduced to  
writing” even though “it has been the common practice since at least 1986.”31  In  
addition, OJJDP explained that “[it] has not historicallymaintained a comprehensive  
record ofall communications with the 55 participating states and territories.”32  

T  a  that this policy, questionable on its face, may be arbitrary as  his gives rise to  concern  
applied. Moreover, there is a growing concern as to just howmany taxpayer dollars  
OJJDP has awarded to states that imprisoned vulnerable youth in violation ofthe JJDPA  
since then.  

a.  Do you agree that it is an inappropriate use oftaxpayer dollars to reward states  
that lock up foster youth and runaways in violation ofthe Juvenile Justice  
Delinquency Prevention Act?  

RESPONSE:  (b) (5)

b.  Ifconfirmed as Attorney General, will you personally look into this issue and  
cooperate fully with our inquiry  including ensuring that the replies to our  
letters are timely?  

RESPONSE:  (b) (5)

52. In 2013, the Government Accountability Office (GAO) reported that Attorney General  
Holder took 366 flights for non-mission purposes aboard Department aircraft at a cost of  
$5.8 million.33  T  states that in 2009 the FBI stopped reporting to the  his report also  

30  Letter fromHon.  Peter J.  Kadzik, Assistant Attorney General, U.S.  Department ofJustice, Office ofLegislative  
Affairs, to Sen.  Charles E.  Grassley, RankingMember, S.  Comm.  on the Judiciary (October 28, 2014).  
31  Email fromU.S.  Department ofJustice, Office ofLegislative Affairs, to StaffofSen.  Charles E.  Grassley,  
RankingMember, and Sen.  Patrick J.  Leahy, Chairman, S.  Comm.  on the Judiciary (November 21, 2014).  
32  Id.  
33  GAO, Executives’  Use ofAircraft for Nonmission  Purposes,  GAO  13  235 (Washington, D.C :  February 2013).  
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General Services Administration (GSA) flights taken by senior federal officials aboard its  
aircraft, although reporting is required by Office ofManagement and Budget (OMB)  
Circular A-126.34  Circular A-126 states that agencies must report semiannually to GSA  
each use ofsuch aircraft for non-mission travel by senior executives.35  

a.  As it stands now, the Department does not report the AttorneyGeneral’s travel as  
other agencies do under OMB Circular A-126.  Ifyou were confirmed as Attorney  
General, would you commit to publicly reporting the amount ofyour travel on FBI  
jets?  Ifnot, why not?  

RESPONSE  (b) (5)

b.  Ifconfirmed, would you limit your travel in order to save taxpayer money and ensure  
that the FBI aircraft are always available for counter-terrorism operational flights?  If  
not, why not?  

RESPONSE  (b) (5)

c.  Ifconfirmed, would you be willing to develop internal guidance or policies that  
would help guide and regulate the extent to which “required use” travelers do not  
inappropriately or overly use government aircraft for personal reasons? Ifnot, please  
explain why.  

RESPONSE  (b) (5)

53. Although administrative leave is not authorized by statute, precedent allows it as an  
exercise ofagency discretion, but only for occasional, short periods oftime and only  
when it is in the best interests ofthe taxpayer.36  In a 2002 Department ofJustice (DOJ)  

34  Id.  
35  Id.  
36  To the Chairman, U.S.  Civil Service Commission, 38 Comp.  Gen.  203 (1958) (where removal ofan employee is  
necessitated by safety concerns, only 24 hours administrative leave is appropriately authorized, and extensive paid  
leave pending an investigation does not qualify as a proper use of“administrative leave,” but rather “immediate”  
steps should be taken to reduce time during which an employee is on paid leave); Navy Department  Reduction In  
Force  Administrative Leave During 30  Day Notice Period, 66 Comp.  Gen.  639, 640 (1987) (holding that decisions  
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memorandum on administrative leave, DOJ acknowledged that “components too  
frequently are placing employees on administrative leave rather than utilizing other more  
appropriate options.”37  As a result, DOJ changed its policy to limit the use of  
administrative leave to 10 work days unless approved by the assistant attorney general for  
administration or his designee for a longer period.38  

However, an October 2014 Government Accountability Office (GAO) report found that  
from fiscal years 2011  to 2013, DOJ placed 1,849 employees on paid administrative  

39  Tleave for one month to one year.  he average number ofdays on administrative leave  
for these 1,849 employees was 38 days, which is significantly higher than the 10 work  
day limit stated in DOJ policy.40  Moreover, 23  employees were on paid administrative  
leave for six months ormore.41  It appears that DOJ is approving much more  
administrative leave than its policy suggests is appropriate.  

In November 2014, I wrote AttorneyGeneral Holder about this issue. Given significant  
costs to the taxpayer for salaries and benefits and the fact that DOJ has an administrative  

ofthe Comptroller General and the guidelines ofthe Office ofPersonnel Management limit an agency's discretion to  
grant administrative leave to situations involving briefabsences); Ricardo S.  Morado  Excused Absence, 1980 WL  
17293, 1  (1980) (when it became clear that an employee would not be returning to work, an agency was not  
authorized to grant administrative leave pending the separation); Miller v.  Department ofDefense, 45 M.S.P.R.  263,  
266 (MSPB, 1990) (a settlement agreement was declared invalid as the Merit Systems Protection Board determined  
that the Department ofDefense did not have the authority to grant an employee nine months ofpaid administrative  
leave, where said employee was to be removed at the end ofthe period ofadministrative leave, because there was no  
statutory provision that authorized the agency to grant paid administrative leave for such an “extended period of  
time”); pet.  for rehearing denied byMiller v.  Dep't ofDefense, 1992 U.S.  App.  LEXIS 2457 (Fed.  Cir.  Feb. 18,  
1992); In the Matter ofthe Grant ofAdministrative Leave Under Arbitration Leave, 53  Comp.  Gen.  1054, 1056  57  
(the Comptroller General refused to grant an employee thirty days ofadministrative leave,  where that employee was  
injured on the job and unable to work in his full capacity, as the grant ofadministrative leave constituted an  
“extended period ofexcused absence” that was not permitted under any statute); Nina R.  Mathews  Age  
Discrimination/T  an  itle VII Resolution Agreement  Compensatory Damages, 1990 WL 278216, 1  2 (where  
employee was granted twenty  two weeks ofadministrative leave pay in settlement ofa personnel claim, the  
agreement was deemed invalid by the GAO, as the Comptroller determined that there was no relevant legal basis by  
which the employee could be placed on extended administrative leave with pay); Excused Absence for Bar  
Examination Preparation, 1975 WL 8763, 1  (1975) (periods of14, 28 and 31  days did not constitute “periods of  
briefduration” under which an agency had authority to grant administrative leave for employees to take their Bar  
examinations); Department ofHousing and Urban Development Employee  Administrative Leave, 67 Comp.  Gen.  
126, 128 (1987) (T  allow the employee to  participate in  he Comptroller General held that the agency’s “decision to  a  
NIH therapeutic trial for 3 days a month in a cancer research effort being run by the National Cancer Institute is  
consistent with the broad framework ofdecisions ofthis Office and the FPM Supplement addressing the  
discretionary agency review ofadministrative leave requests”); FrederickW.  Merkle, Jr.  Administrative Leave,  
1980 WL 14633, 1  (1980) (an eight  week period could not constitute administrative leave for an employee awaiting  
a decision on his eligibility for early retirement, as it constituted an “extended period oftime”); Gladys W.  Sutton  
Administrative Leave in Lieu ofLeave Without Pay, 1983 WL 27142, 1  (a five  week period constituted an  
“extended period” where administrative leave could not be properly granted by an agency so that an employee could  
preserve her eligibility for a discontinued service retirement program).  
37  Diegelman, R.  ProperUse ofAdministrative Leave [Memorandum].  (Washington , DC:  September 27, 2002)  
Department ofJustice  
38  Id.  
39  GAO, Use ofPaid Administrative Leave,  GAO  15  79 (Washington, D.C :  October 2014).  
40  Id.  
41  Id.  
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leave policy that purports to limit its use to 10 days or less absent unusual  
circumstances  it is unclear why so many DOJ employees are taking so much  
administrative leave.  

a.  Ifconfirmed, how would you ensure that the Department actually limits its use of  
administrative leave?  

RESPONSE  I  (b) (5)

b.  Howwould you strengthen the Department’s 10-day administrative leave policy to  
ensure that DOJ employees are not sitting at home for a six months or more collecting  
a check for not working?  

RESPONSE  (b) (5)

c.  Ifconfirmed, will you to respond to my letter promptly and thoroughly so that this  
Committee can examine the detailed facts and circumstances that led to each ofthese  
employees being on leave for such extended periods oftime?  

RESPONSE  (b) (5)

54. On November 19, 2013, and again on September 9, 2014, Inspector General Michael  
Horowitz testified that the Department is improperly impeding his access to grand jury  
records, Title III electronic surveillance documents, and Fair Credit Reporting Act  
consumer credit information.42  

42  U.S.  Senate Committee on Homeland Security and Government Affairs, Subcommittee on the Efficiency and  
Effectiveness ofFederal Programs and the Federal Workforce; StrengtheningGovernmentOversight:  Examining the  
Roles andEffectiveness  ofOversight Positions  Within  the FederalWorkforce, (November 19, 2013) [hereinafter  
Senate Homeland Security Hearing];  http://www.hsgac.senate.gov/subcommittees/fpfw/hearings/strengthening  
government  oversight  examining  the  roles  and  effectiveness  of oversight positions  within  the  federal  workforce;  
accessedMarch 5, 2014; see also  U.S.  House ofRepresentatives Committee on the Judiciary:  Access  to  Justice?:  
Does  DOJ’s  Office ofInspector GeneralHave Access to  Information  Needed to  Conduct Proper Oversight?  
(September 9,2014); http://judiciary.house.gov/index.cfm/2014/9/hearing  access  to  justice  does  doj  s  office  of  
inspector  general  have  access  to  information  needed  to  conduct proper oversight; accessed September 23, 2014.  
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Recognizing that Inspectors General cannot fulfill their statutorily-mandated duty to  
conduct oversight without access to Department records, Section 6(a)(1) ofthe Inspector  
General Act authorizes Inspectors General to access:  

all records, reports, audits, reviews, documents, papers,  
recommendations or other material available to the applicable  
establishment which relates to programs and operations with  
respect to which that Inspector General has responsibilities under  
this Act.43  

In certain limited circumstances, the law does allow the AttorneyGeneral to “prohibit the  
Inspector General from carrying out or completing any audit or investigation, or from  
issuing any subpoena.”44  However, the AttorneyGeneral is required to provide written  
notice to the Inspector General ofthe reasons for doing so and to forward a copy ofthat  
written notice to Congress.45  

Yet, the statutory procedure for written notice by the AttorneyGeneral and a report to  
Congress were not followed when the Department withheld grand jury records, wiretap  
documents, and consumer credit information from the Inspector General.46  Eventually,  
the Inspector General obtained these records after the AttorneyGeneral and the Deputy  
Attorney General granted written permission.47  

Under the Act, however, the AttorneyGeneral is required to write to the Inspector  
General not when permitting access to records, but when preventing an  OIG review,  
altogether.48  In other words, the burden is placed on the AttorneyGeneral to explain in  
writing why the Inspector General’s work should be impeded, not vice versa. Under the  
statute, the AttorneyGeneral’s blessing on the IG’s work is not required.  That is the  
essence ofindependence.  

Last May, the Department’s leadership asked the Office ofLegal Counsel to issue an  
opinion on this topic.  In October, I asked that this opinion specifically address the legality  
ofthe AttorneyGeneral’s current practice.  House Judiciary Committee RankingMember,  
John Conyers, joinedme in this request. We are still waiting for the OLC Opinion.  

On February 3, 2015, the Inspector General issued a report pursuant to Section 218 ofthe  
Department ofJustice Appropriations Act, 2015,49  stating that the Federal Bureau of  
Investigation (FBI) has failed  for reasons unrelated to any express limitation in Section  

43  5 U.S.C.  App.  § 6(a)(1).  
44  5 U.S.C.  App.  § 8E(a)(1), (2).  
45  5 U.S.C.  App.  § 8E(a)(3).  
46  See Senate Homeland Security Hearing.  
47  Id.  
48  5 U.S.C.  App.  § 8E(a)(3).  
49  Pub.  L.  No.  113  235, § 218, 128 Stat. 2130, 2200 (2014).  
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6(a) ofthe Inspector General Act (IG Act) to provide the Office ofthe Inspector General  
with timely access to certain records.50  

Section 218 provides that no appropriated funds shall be used to deny the Inspector  
General timely access to all Department records, or to impede his access to such records,  
unless in accordance with an express limitation ofSection 6(a) ofthe IG Act.51  Section  
218 also requires the Inspector General to report to Congress within five calendar days of  
any failures to complywith this requirement.52  

According to the February 3, 2015 report, the unfulfilled document requests were made  
on September 26, 2014 and October 29, 2014 as part oftwo investigations being  
conducted by the OIG under the Department’s Whistleblower Protection Regulations for  
FBI employees, 28 C.F.R. pt. 27.53  

T  produce the requested records by the  he main reason for the FBI's unwillingness to  
deadline requested by the Inspector General is the FBI's desire to continue its review ofe-
mails requested by the OIG to determine whether they contain any information which the  
FBI maintains the OIG is not legally entitled to access, such as grand jury, wiretap, and  
consumer credit information.54  Further, the FBI further informed the OIG that the FBI  
would need the approval ofthe AttorneyGeneral or DeputyAttorneyGeneral in order to  
produce the requested records.55  

However, as noted above, the AttorneyGeneral’s blessing on the IG’s work is not  
required.  

a.  Ifconfirmed as Attorney General, will you commit to providing the OLC opinion to  
the Committee by a date certain?56  

RESPONSE  (b) (5)

50  Letter fromMichael Horowitz, Inspector General, U.S.  Department ofJustice, to  Sen.  Thad Cochran and Sen.  
Barbara Mikulski, Sen.  Comm.  on Appropriations, and Rep.  Harold Rogers and Rep.  Nita Lowey, House Comm.  on  
Appropriations (February 3, 2015) [hereinafter February 3  Report].  
51  Pub.  L.  No.  113  235, § 218, 128 Stat. 2130, 2200 (2014).  
52  Id.  
53  February 3  Report.  
54  Id.  
55  Id.  
56  In January 2012, OLC issued an opinion one month after it was requested, defending the power ofthe  
President to make recess appointments even when the Senate convenes for pro forma sessions.  Ofcourse,  
the Supreme Court unanimously struck down OLC’s erroneous interpretation.  But this shows that OLC  
can issue opinions rather quickly when it wants to.  
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b.  Given the clear language ofthe Inspector General Act, will you give me your  
commitment that, ifconfirmed, you will not stonewall the Inspector General or delay  
his work?  

RESPONSE  (b) (5)

c.  And ifyou do find it necessary to delay an inquiry for legitimate reasons, will you  
commit to immediately provide the written notice required by Section 8E(a)(3) ofthe  
Inspector General Act?  

RESPONSE  (b) (5)

d.  Ifyou believe a clarification to the law is necessary to ensure unlimited access to  
records for the Inspector General, would you support adding “notwithstanding any  
other provision oflaw” to the access statute as a solution adequate to prevent further  
access denials and delays?  Ifnot, please explain why not?  

RESPONSE  

e  

(b) (5)

e.  Given the FBI’s ongoing impediment ofthe Inspector General’s independence and  
timely access to records, as detailed in the February 3, 2015 report, will you commit  
to resolving this dispute as soon as possible according to the explicit provisions ofthe  
Inspector General Act, should you be confirmed?  

RESPONSE  

e  

(b) (5)

55. Department ofJustice attorneys have a great deal ofpower and discretion but I am  
concerned that without proper oversight, this power and authority can be abused without  

37  

Document  ID:  0.7.10663.25451-000001  



Grassley-Hatch-Lee-Vitter-Perdue – DRAFT2-7-2015,  9:30 pm  

consequences. For example, the Department ofJustice’s Inspector General (IG) does not  
have the ability to investigate attorneymisconduct. Rather, attorneymisconduct is  
currently investigated by the Office ofProfessional Responsibility but this office does not  
have the same strong statutory independence as the IG.  Currently, there are at least three  
examples ofattorneys who remain employed by the Department despite evidence that  
these attorneys committed serious misconduct.  

a.  A Federal judge found that Karla Dobinski, a trial attorney in the Civil Rights  
Division, engaged in a “wanton reckless course ofaction” when she posted comments  
to Nola.com news stories under a pseudonym about a trial where she provided  
evidence as a disinterested expert witness.57  Ifconfirmed, what steps will you take to  
ensure that appropriate disciplinary action is taken in this case, and will you pledge to  
provide updates to this committee about the status?  

RESPONSE  (b) (5)

b.  Stephanie Celandine Gyamfi, an attorneywith the Department’s Voting Rights  
section, was found to have engaged in perjury during a 2013  DOJ IG investigation.  In  
addition, Ms. Gyamfi posted comments regarding an ongoing matter at the Voting  
Rights section suggesting that the State ofMississippi should change its motto to  
“disgusting and shameful.”58  Ifconfirmed, what steps will you take to ensure that  
appropriate disciplinary action is taken in this case, and will you pledge to provide  
updates to this committee about the status?  

RESPONSE  (b) (5)

c.  A Federal judge wrote that DOJ attorneys attempted to perpetrate a “fraud upon the  
court” in a case  involving Bureau ofAlcohol, Tobacco, and Firearms Agent Jay  
Dobyns. U.S. District Court Judge Francis Allegra also took the unusual step of  
submitting these findings to Attorney General Holder.59  Ifconfirmed will you  
personally review Judge Allegra’s submission to ensure that appropriate disciplinary  

57  http://www.nola.com/crime/index.ssf/2013/09/doj  prosecutor  karla  dobinski.html  
58  http://www.wtok.com/home/headlines/Comment  Flap  Continues  150703975.html  
59  http://www.foxnews.com/politics/2015/01/29/federal  judge  blasts  doj  lawyers  in  case  fast  furious  whistleblower/  
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action is taken in this case, and will you pledge to provide updates to this committee  
about the status?  

RESPONSE  (b) (5)

d.  On January 22, 2015, the District Court ofthe Southern District ofGeorgia received a  
letter from the U.S. Attorney’s Office informing it that Assistant U.S. Attorney  
Cameron Ippolito and ATF Special Agent Lou Valoze engaged in an improper  
relationship and provided potentially false or misleading information to a government  
agency in order to secure  a visa for an informant.  This has compromised cases in  
whichMs.  Ippolito andMr. Valoze collaborated and has already required Giglio  
disclosures in four separate cases. Ms.  Ippolito andMr. Valoze’s actions have harmed  
the Federal government and the Department ofJustice.  Ifconfirmed, what steps will  
you take to ensure that appropriate disciplinary action is taken in this case, and will  
you pledge to provide updates to this committee about the status?  

RESPONSE  (b) (5)

e.  What steps would you take to create a more independent and credible system of  
attorney discipline at the Department?  

RESPONSE  (b) (5)

f.  Would you support transferring the DOJ/OPR function to the Inspector General so  
that there can be an independent reviews ofattorneymisconduct allegations at the  
Department?  

RESPONSE  (b) (5)

g.  Ifnot, please explain what is special or unique about attorneymisconduct that should  
shield it from oversight by the Department’s Inspector General like all other types of  
misconduct?  
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RESPONSE  (b) (5)

56. According to media reports, in Fairfax County, Virginia, an unarmedman, John Geer,  
was shot by a police officer while standing in his home, and while, according to other  
police officers who were present at the scene, his arms were raised above his shoulders,  
and he was then left unattended for an hour where he bled to death.60  

In December 2014, the Department’s Civil Rights Division found the Cleveland Division  
ofPolice engaged in a pattern or practice ofunreasonable and unnecessary use offorce.61  

The investigation was launched inMarch 2013 following a number ofhigh-profile use of  
force incidents and requests from the community and local government to investigate.62  

On January 21, 2015, the Department ofJustice confirmed that the following  
investigations are still ongoing at the Civil Rights Division,63  

· Shooting death ofMike Brown (Ferguson, Missouri)  initiated August 11, 2014  
· Shooting death ofEric Garner (Staten Island)  initiated July 18, 2014  
· Shooting death ofJohn Geer (Fairfax County, Virginia)  initiated February 11, 2014  

a.  It is imperative that cases ofalleged police misconduct are handled on a fair,  
impartial, and timelymanner so that officers who have used force in an inappropriate  
way are held accountable and those who have acted lawfully are swiftly exonerated  
so that theymay reclaim their reputations and resume their duties.  Ifconfirmed as  
Attorney General, will you ensure the thorough and timely resolution ofthese cases?  

RESPONSE  (b) (5)

b.  Ifconfirmed as Attorney General, what would you do to ensure more transparency  
and better statistics on law enforcement’s use ofdeadly force nationwide?  

60  Tom Jackman, “John B.  Geer had hands up when shot by police, four officers say in documents,” The Washington  
Post, January 31, 2015, http://www.washingtonpost.com/local/crime/officer  who  shot  john  geer  says  he  moved  
hands  toward  waist  3 other officers  say  no/2015/01/31/7cc2c0da  a7f6  11e4  a06b  9df2002b86a0  story.html.  
61  U.S.  Department ofJustice, Justice Department andCity ofCleveland Agree to  Reform  Division  ofPolice After  
Finding A  Pattern  or Practice ofExcessive Force, December 4, 2014,  
http://www.justice.gov/usao/ohn/news/2014/04deccpd.html.  
62  Id.  
63  Email fromU.S.  Department ofJustice, Office ofLegislative Affairs, to StaffofSen.  Charles E.  Grassley,  
Chairman, S.  Comm.  on the Judiciary (January 21, 2015).  
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RESPONSE  (b) (5)

57. On December 23, 2014 Senator Leahy and I sent Attorney General Holder a letter  
concerning the use ofcell-site simulators by law enforcement agencies.64  According to  
information provided to Judiciary Committee staffby the Federal Bureau of  
Investigation, these devices can capture the serial numbers ofthousands ofcell-phones in  
its vicinity bymimicking cell-phone towers.  

T  shape how the device is used by law enforcement,  he FBI is in a unique position to  
because state and local police departments are required to coordinate their use ofthe  
device with the FBI.65  The FBI only recently began requiring its agents to obtain a search  
warrant whenever the device is used as part ofan FBI operation, but there are several  
broad exceptions that may swallow this rule.66  

For example, the FBI’s new policy does not require a search warrant in cases in which  
the technology is used in public places or other locations at which the FBI deems there is  
no reasonable expectation ofprivacy.67  

I am concerned about whether the FBI and other law enforcement agencies at the Justice  
Department have adequately considered the privacy interests ofother individuals who are  
not the targets ofthe interception, but whose information is nevertheless being collected  
when these devices are being used.  I understand that the FBI believes it can address these  
interests bymaintaining that information for a short period oftime and purging the  
information after it has been collected.68  But there is a question as to whether this  
sufficiently safeguards privacy interests ifthere is insufficient oversight and transparency  
regarding the use ofthis type oftechnology.  

64  Letter from Sen.  Charles E.  Grassley, and Sen.  Patrick Leahy, S.  Comm.  on the Judiciary, to Hon.  Eric Holder,  
Attorney General, and Hon.  Jeh Johnson, Secretary ofHomeland Security, (December 23, 2014),  
http://www.leahy.senate.gov/download/12  23  14  pjl  and ceg  to  doj  and  dhs1.  
65  Id.  
66  Id.  
67  Id.  
68  Id.  
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a.  Ifconfirmed as Attorney General, will you commit to reviewing the legal authority  
used to collect information from the cell phones ofinnocent third parties who are not  
the targets ofan interception order to ensure that it meets constitutional requirements  
and protects their privacy interests?  

RESPONSE  (b) (5)

b.  What steps would you take to strengthen oversight to ensure that there is no  
unauthorized retention ofdata collected by these devices?  

RESPONSE  (b) (5)

c.  Given the FBI’s role in making the devices available to state and local authorities, do  
you believe the Department has any responsibility to ensure that state and local  
authorities have sufficient oversight and safeguards in place to prevent abuses?  Ifso,  
what steps would you take to do so ifconfirmed?  

RESPONSE  (b) (5)

58. According to the State Department, “[t]hose who patronize the commercial sex industry  
form a demand which traffickers seek to satisfy.”69  Attorney General Holder has  
identified human trafficking and sexual exploitation ofchildren as priority goals for  
investigation and litigation at the Justice Department.70  In December 2012, Inspector  
General Michael Horowitz reported that three Drug Enforcement Administration agents  

69  U.S.  Department ofState, Trafficking in Persons Report (June 2008), 24.  
70  U.S.  Department ofJustice, Strategic Plan, Fiscal Years 2014  2018 (February 2014), 2.  
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admitted to having used their DEA Blackberry devices to arrange for paid sexual services  
while stationed in Cartagena, Colombia.71  

T  were  embarrassment to our nation, but the true victims are the children,  hese actions  an  
women, and other vulnerable individuals who are trafficked into prostitution to satisfy  
this demand.  In the Inspector General’s words:  

Even where prostitution is legal, it is often an abusive activity that involves  
coercive relations and it can contribute to human trafficking, a crime that DOJ  
seeks to eradicate. [E]mployees who engage in the solicitation ofprostitution  
while on official travel or when stationed in foreign countries undermine their  
own credibility and DOJ’s effectiveness in addressing this priority.72  

For this reason, I am deeply troubled to learn that the Department ofJustice does not  
have a zero-tolerance policy requiring the dismissal ofemployees who engage in the  
solicitation ofprostitution.73  The Department currently employs more than 1,200  
permanent positions abroad, and employees go on more than 6,100 trips a year to more  
than 140 countries.74  

According to a 2012 State Department cable on human trafficking:  

It is the position ofthe U.S. government that the procurement ofcommercial sex  
can fuel the demand for sex trafficking. Women, children, andmen are trafficked  
into the commercial sex trade regardless  ofwhether prostitution  is  legal or  
criminalized in  a country, and thus, the procurement ofcommercial sex runs the  
risk offacilitating or supporting human trafficking.  

There are concerns that prostituted youth, including LGBT youth, are especially  
vulnerable to human trafficking and other forms ofexploitation. Department  
employees should understand that a victim ofsex trafficking may not appear to be  
under duress, given that coercion and threats ofviolence are often used to hold  
people in servitude.  Indeed, there is a good chance that a sex trafficking victim  
will appear to be engaging in a commercial sex transaction willingly . . . .  

Further, assumptions based on appearances as to whether or not an individual is  
18 years old are frequently erroneous, as many brothel managers and pimps dress  
minors to look older. Purchasing sex from aminor is a serious crime under U.S.  
law.75  

71  Letter fromMichael Horowitz, Inspector General, U.S.  Department ofJustice, to Sen.  Joe Lieberman, Chairman,  
and Sen.  Susan Collins, RankingMember, Sen.  Comm.  on Homeland Sec.  and Gov.  Affairs (Dec.  20, 2012), 3.  
72  U.S.  Department ofJustice, Office ofInspector General, Review ofPolicies andTrainingGoverning OffDuty  
Conduct by Department Employees  Working in  Foreign  Countries  (January 2015), 7.  
73  Id.  at 48  50.  
74  Id.  at ii.  
75  Id.  at 40  41.  
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Given the gravity ofthese concerns, it is unclear why the Department has not instituted a  
policy that incentivizes employees to steer well clear offacilitating or committing these  
heinous crimes.  

Ifconfirmed as Attorney General, will you implement a zero-tolerance policy that  
requires the dismissal ofany employee who engages in the solicitation ofprostitution,  
without exception?  Ifnot, please explain why.  

RESPONSE:  (b) (5)

59. The incumbent Attorney General criticized state so-called “stand your ground” laws  
under which a person who otherwise has a legitimate claim ofself-defense is not required  
to flee before exercising the option ofdefensive force.  This rule is also part offederal  
common law, as articulated by the U.S. Supreme Court in cases such as Beard v. U.S.,  
158 U.S. 550, 564 (1895) and Brown v. U.S., 256 U.S. 335, 343 (1921).  

a.  What is your position on state stand your ground laws? Ifyou oppose such laws,  
do you believe DOJ has a role in opposing such laws? Ifyou believe that DOJ has  
such a role, what is it?  

b.  Under what circumstances do private citizens have the right to use force,  
including deadly force, to defend themselves and others from imminent threats of  
unlawful, deadly harm?  

RESPONSE  (b) (5)

60. I believe we should do everything in our power to stop the poaching ofelephants, as well  
as the illicit trade ofivory and other wildlife products.  It is my understanding that the  
administration is moving forward with a regulation that would make it illegal to sell items  
containing ivory in the United States unless the owner can prove with documentation the  
item is more  than 100 years old. The administration claims this regulation would reduce  
poaching and international illicit trade in ivory.  

Ivory is commonly found in chess sets, tea pots, firearms, musical instruments and  
myriad other objects. Can you please explain how banning the domestic sale ofthese  
legally possessed items  most ofwhich were acquired long ago when documentation  
was not required  would help achieve the administration’s goals? Don’t you believe the  
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Department ofJustice should be directing resources to combat actual wildl ife traffickers, 
much like you have done in New York? 

RESPONSE: (b) (5) 

61. The Executive Office for U.S. Attorneys (EOUSA) is responsible for the administration 
of FOIA requests for records held by the 94 U.S. Attorneys Offices (USA Os). Annual 
FOIA statistics are presented in aggregate by EOUSA and do not provide FOIA 
performance data on individual USAOs. EOUSA reported that it had 1,525 pending 
FOIA requests at the start of fiscal year 2014. How many of those pending requests were 
pending with the Eastern District of New York? 

RESPONSE (b) (5) 

62. EOUSA reported in aggregate that only 191 (7%) of the 2,729 FOIA requests processed 
in fiscal year 2014 were "fully granted." How many FOIA requests were processed by 
the Eastern District of New York and how many of them were "fully granted"? 

RESPONSE (b) (5) 

63. EOUSA reports the aggregate response time for all processed perfected FOIA requests. 
In fiscal year 2014, the median number ofdays for response was 90 and the average 
number of days was 132. What was the Eastern District of New York's median and 
average number ofdays for response? 

RESPONSE (b) (5) 

64. EOUSA reported that 1,783 FOIA requests were "backlogged" at the end offiscal year 
2014. How many FOIA requests were "backlogged" with the Eastern District of New 
York? 

45 

Document ID: 0.7.10663.25451-000001 



rassley_-Hatch-Lee-Vitter-Perdue - DRAFT 2-7-2015 9:30 m 

RESPONSE (b) (5) 

65. As you know, the Judiciary Committee has oversight responsibility over the Department 
of Justice. And to help fulfi ll those responsibilities, last fall, one of the attorneys on my 
committee staff, a former Depa1tment prosecutor, traveled to Iowa to meet with federal 
law enforcement. 

While there, he spent time in both judicial districts in Iowa. He met with the FBI, the 
DEA, with local law enforcement, and with the U.S. Marshals. But he was told by the 
Department ofJustice here in Washington that the Department would not make anyone 
from either of the Un ited States Attorney's Offices in Iowa available for a meeting with 
him, even as a comtesy. 

Are you committed to making sure Congressional staff can meet, as appropriate, with 
local Department ofJustice personnel in the states, while ofcourse observing all eth ical 
rules about discussing specific cases or investigations? I think most Americans would be 
surprised that local U.S. Attorney's offices are not allowed to speak with their Senator's 
staff under th is administration. 

RESPONSE (b) (5) 

66. In September 2014, it was reported that the President was expected to sign an executive 
order that would require the Pentagon, the Justice Department, the Depa1tment of 
Homeland Security and other agencies to reveal more details about the size and 
surveillance capabilities of their drone programs. The order would also reportedly require 
these agencies to reveal the policies they have in place to protect privacy and civil 
liberties in connection with their use ofdrones. 

The President, however, has not yet issued th is executive order. Do you support the 
issuance ofsuch an order, and if you are confirmed, will you commit to both explaining 
th is delay to me and for advocating for one? 

ESPONSE I-
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67. I wrote to the Department ofJustice back in October 2013  concerning its handling ofa  
small number ofcases referred to it in which National Security Agency employees  
intentionally and willfully abused surveillance authorities, in many cases to spy on their  
significant others. The press calls these cases  “LOVEINT  .” I also spoke to  Attorney  
General Holder about the request when he was before the committee last January.  He told  
me he would respond soon.  

It has been over a year, and I have not received a response.  I understand that the  
overwhelming majority ofthose who work in our national security and intelligence  
communities are dedicated, law-abiding people who deserve our profound thanks for  
helping to keep us safe.  Nonetheless, there must be appropriate accountability for those  
few who violate the trust placed in them.  

Can you commit to me that ifyou are confirmed, you will respond to my letter within 30  
days?  

RESPONSE  (b) (5)

68. FBI Director Comey has been talking a lot recently about the increasing inability oflaw  
enforcement officers to be able to access evidence on computers, cell phones and other  
devices because ofencryption, even when they have obtained a valid search warrant.  He  
is clearly worried about what he calls “Going Dark,” and I hear the same from state and  
local law enforcement in Iowa.  

On the other hand, the civil liberties community and technology companies argue that  
building in a door for law enforcement to bypass this encryption on their products, even  
when law enforcement has obtained proper legal authority, will weaken the encryption  
andmake their customers more  vulnerable to being hacked. That would obviously be  a  
serious problem as well.  

Do you have a perspective on this problem and any potential solutions? Have you felt the  
effects ofthe “Going Dark” issue in cases your office has handled?  

RESPONSE  (b) (5)

69. In December 2014, President Obama announced that the administration would begin to  
normalize diplomatic relations with Cuba.  However, it is estimated that as many as 70  
fugitives from our criminal justice system are being provided political asylum there.  
Among them are a number ofaccused killers oflaw enforcement officers, including  
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Joanne Chesimard, who was convicted ofexecuting a New Jersey police officer in 1977.  
She subsequently escaped from prison, and is currently on the FBI’s list ofT Most  en  
Wanted Terrorists.  But almost immediately after President Obama announced the change  
in U.S. policy toward Cuba, the Cuban government made clear that there would be no  
change in their refusal to hand over fugitives like Chesimard.  

a.  Do you think it was appropriate for the President to change U.S. policy toward  
Cuba, and to provide that government the benefit ofincreased trade and contact  
with the United States, without that government agreeing to return these fugitives  
to our criminal justice system to face justice?  

RESPONSE  (b) (5)

b.  Ifconfirmed, what will you do to bring these fugitives to justice in the United  
States?  

RESPONSE:  (b) (5)

70. I was glad to hear you say during your hearing that you do not support the legalization of  
marijuana. As you know, in 2013, the Department ofJustice decided that it would not  
seek to strike down state laws in Colorado, Washington, and elsewhere that have  
legalized the recreational use ofthat drug, so long as these states implement effective  
regulatory regimes that protect key federal interests. This policy is outlined in the August  
29, 2013 Cole Memorandum.  

a.  In some ofthese states, like Colorado, businesses are currently advertising the  
availability ofrecreational marijuana on websites and on television news  
programs such as  60 Minutes. T be clear, do you agree that individuals that  o  
manufacture and distribute marijuana in that state are breaking federal law, no  
matter what state law permits?  

RESPONSE  (b) (5)
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b.  I understand the Department ofJustice is not gathering data on the federal  
priorities identified in the Cole Memorandum to evaluate whether that policy  
needs re-visiting.  Yet these priorities are already being negatively affected,  
including through the increasing diversion ofrecreational marijuana to nearby  
states like Iowa.  T  me  like the Department does not want to  his sounds to  know  
how its policy is functioning. Even the New York Times has editorialized that it’s  
important to evaluate whether the states are “holding up their end ofthe  
bargain.” Do you believe the Department should be systemically collecting data  
related to these federal priorities in a centralized place, establishing metrics, and  
analyzing the data for the purpose ofevaluating whether the policy outlined in the  
Cole Memorandum is working, and ifyou are confirmed will you commit to  
taking these steps?  

RESPONSE:  (b) (5)

c.  As you also mentioned in your testimony, in some ofthese states there is a  
specific problem presented by edible marijuana products falling into the hands of  
children. Some ofthese marijuana products, as well as other products containing  
different illegal drugs like methamphetamine, are marketed and packaged like  
candy. Would you support legislation to address this problem by increasing the  
penalties for those manufacturers or distributors ofcontrolled substances that  
know, or have reasonable cause to believe, that their controlled substances will be  
distributed to minors? Ifconfirmed, would you commit to working with me on  
such legislation?  

RESPONSE  (b) (5)
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d.  Attorney General Holder has indicated that he believes that marijuana businesses  
in states like Colorado should have access to the U.S. banking system.  Do you  
agree? Ifso, doesn’t depositing the proceeds ofmarijuana businesses into banks  
violate the federal laws prohibiting money laundering, and do you believe it is  
appropriate for the nation’s top law enforcement officer to advocate for conduct  
that violates those laws?  

RESPONSE:  (b) (5)

71. I have concerns with this Administration’s preference to treat al-Qaeda terrorists as  
criminal defendants with the same rights as U.S. citizens, as opposed to unlawful  
combatants subject to military detention and prosecution under the law ofwar.  Below is a  
hypothetical situation that could well present itselfto you ifyou are confirmed.  

Ifon your first day as AttorneyGeneral, the U.S. military captured Ayman Al-Zawahiri,  
the current leader ofAl-Qaeda, and transported him to a ship in the Mediterranean Sea or  
the Persian Gulf, what advice would you give the President about his detention,  
interrogation, and possible trial, and what factors would you would weigh in formulating  
that advice?  

a.  Specifically, would you recommend that he be sent to Guantanamo Bay for  
detention and interrogation with those who planned the 9/11  attacks? Ifnot, where  
would you advise that this detention and interrogation take place? And by  
whom? Why?  

b.  When, ifat all, would you recommend that he be readMiranda rights? Why?  
c.  Would you advise that he be tried in civilian court or through the military  

commissions system, and why?  

RESPONSE  (b) (5)
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(b) (5)

(b) (5)

(b) (5)

72. Law enforcement and national security officials have discussed how critical the  
surveillance authorities under Section 702 ofthe Foreign Intelligence Surveillance Act  
were to stopping a plot by Najibullah Zazi, an American who was born in Afghanistan, to  
bomb the NewYork City subway in 2009. Your office, the Eastern District ofNewYork,  
handled that case.  

How important were these authorities to that case, and howwere they used to identify  
and stop Mr. Zazi from killing an untold number ofAmericans?  

RESPONSE:  (b) (5)
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73. As you probably know, I’ve been extremely concerned about increased agribusiness  
concentration, reducedmarket opportunities, fewer competitors, and the inability of  
family farmers and producers to obtain fair prices for their products.  I’ve also been  
concerned about the possibility ofcollusive and anti-competitive business practices in the  
agriculture sector.  Do I have your commitment that the Antitrust Division will pay close  
attention to agribusiness competition matters? Can you assure me that agriculture  
antitrust issues will be a priority for the Justice Department ifyou are confirmed to be  
U.S. Attorney General?  

RESPONSE:  (b) (5)

74. Historically, the Justice Department has not paid much attention to monopsony (buyer  
power) issues, focusing more on monopoly (seller power) and consumer effects.  Do you  
intend to use your antitrust authorities to look into monopsony issues in the agriculture  
sector? Please explain.  

RESPONSE  (b) (5)

75. In 1986, Congress amended the Lincoln-era False Claims Act to strengthen the right and  
incentives ofprivate citizens to help the federal government hold contractors accountable  
for submitting false and fraudulent claims. T  uncover  hose whistleblowers, called relators,  
the vast majority ofincidents ofwaste, fraud, and abuse in federal contracting.  In Fiscal  
Year 2013, relators accounted for 89 percent ofnew FCA actions.76  And the FCA overall  
has been hugely successful in recovering funds for the federal government. In Fiscal Year  

76  Department ofJustice, Civil Division, Fraud Statistics  Overview (Oct.  1, 1987  Sept.  30, 2013).  
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2014 alone, the FCA was responsible for nearly $6 billion in recovered funds.77  Because  
the FCA is so effective, well-funded interests in various industries are always attempting  
to undermine it.  

a.  Howmany FCA complaints have you received during your tenure as U.S.  
Attorney for the Eastern District ofNew York? In howmany ofthose cases did  
your office intervene? What policies and procedures did you look to in reaching  
these intervention determinations?  

RESPONSE  

e  

(b) (5)

b.  Ifconfirmed, will you vigorously enforce the provisions ofthe False Claims Act,  
and will you devote adequate resources to investigating and prosecuting FCA  
cases?  

RESPONSE  (b) (5)

(b) (5)

c.  What should DOJ’s policy be with respect to the settlement ofFalse Claims Act  
cases which the Justice Department does not join, where the law provides that the  
qui tam plaintiffmay prosecute the action?  For example, is it the policy ofthe  
DOJ to undertake direct negotiations with the defendant without qui tam counsel  
in such cases? Are there any circumstances in which it would be appropriate for  

77  Press Release, Department ofJustice, Justice Department Recovers Nearly $6 Billion from False Claims Act  
Cases in Fiscal Year 2014 (Nov.  20, 2014).  
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the Justice Department to negotiate settlement ofa non-intervened FCA case  
without qui tam counsel’s involvement?  

RESPONSE  (b) (5)

(b) (5)

76. What should DOJ’s policy be with respect to the settlement ofFalse Claims Act cases  
which the Justice Department does not join, where the law provides that the qui tam  
plaintiffmay prosecute the action?  For example, is it the policy ofthe DOJ to undertake  
direct negotiations with the defendant without qui tam counsel in such cases?  Are there  
any circumstances where it would be appropriate for the Justice Department to negotiate  
settlement ofa non-intervened FCA case without qui tam counsel’s involvement?  

RESPONSE:  (b) (5)

(b) (5)

.  

77.  What should DOJ’s policy be with respect to multipliers on single damages in False  
Claims Act cases?  Are there ever instances where the Justice Department should seek to  
collect less than single damages?  

RESPONSE  (b) (5)

78. On August 1, 2013, you wrote to me in your capacity as the U.S. Attorney for the Eastern  
District ofNewYork seeking information in connection with an investigation conducted  
by your office. The request was signed on your behalfby Assistant U.S. Attorney James  
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D. Gatta. Your letter sought copies oftwo letters and their attachments frommy office  
one letter addressed to Representative Elijah Cummings and the other addressed to me  
and Representative Darrell Issa.  

The letters your office sought copies ofwere written by Joshua Levy, the attorney for  
David Voth. Mr. Voth was  the AT  F Group Supervisor responsible for Fast and Furious.  
T  F and DOJ  he letters fromMr.  Levy contained numerous attachments ofinternal AT  
documents in an attempt to defendMr. Voth's role in Fast and Furious and attack the  
whistleblowers who eventually exposed the operation.  It is unclear howMr.  Levy orMr.  
Voth came into possession ofsome ofthe documents.  In addition to Mr.  Levy providing  
his letter and attachments to my office, it appears someone provided them to the press as  
well.78  

Following receipt ofyour letter, Mr. Gatta also contacted the Office ofSenate Legal  
Counsel seeking permission to conduct an interview with members ofmy staff.  
Following a cordial and cooperative discussion, there was no further follow-up from your  
office.  

a.  Were you personally aware ofthis document request or interview request at the  
time, and did you approve either ofthem?  

b.  What potential crime was your office investigating?  
c.  What were the facts and circumstances that served as the predicate for the  

investigation?  
d.  What nexus to the Eastern District ofNew York justified the involvement ofyour  

office?  
e.  What is the current status ofthe investigation?  
f.  In your testimony before the Committee, you indicated that your involvement  

with Fast and Furious-related matters was limited to your service on the Attorney  
General's Advisory Committee, which focused on disseminating lessons learned  
from the flawed investigative techniques to your U.S. Attorney colleagues.  Yet  
your August 2013 letter request to me suggests that your office investigated  
something involving the ATF Group Supervisor in Phoenix most directly  
responsible for the operation.  Please explain the apparent discrepancy.  

RESPONSE  (b) (5)

78  Associated Press, “Key ATF agents in Fast and Furious case blame prosecutors,” April 16, 2012,  
http://azcapitoltimes.com/news/2012/04/16/key atf agents  in  fast  and furious  case  blame  prosecutors/.  
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(b) (5)

(b) (5)

79. The Firearms Owners Protection Act of1986 amended the Gun Control Act of1968 by  
adding the following language, now located in 18 U.S.C. 926(a):  

No…rule or regulation prescribed after the date ofthe enactment ofthe Firearms  
Owners’  Protection Act may require that records required to be maintained under  
this chapter or any portion ofthe contents ofsuch records, be recorded at or  
transferred to a facility owned, managed, or controlled by the United States or any  
State or any political subdivision thereof, nor that any system ofregistration of  
firearms, firearms owners, or firearms transactions or dispositions be established.  
79  

During the course  ofmy investigation into AT  F’s Operation Fast and Furious, my office  
received allegations frommultiple gun dealers in Arizona that ATF personnel routinely  
photocopy all AT  ransaction Record) and book bound entries in  F form 4473s (Firearms T  
connection with routine annual inspections oflicensed gun dealers.  Dealers from other  
parts ofthe country have made similar allegations more recently.  
Although federal firearms licensees felt uncomfortable turning over the records oflawful  
gun purchases en  masse, they also felt obligated to comply for fear ofregulatory reprisals  
fromAT  hese administrative requirements could be used to create a national gun  F.  T  
registry oflaw-abiding gun owners, which is specifically prohibited by law.  

Also in the course ofthe Fast and Furious investigation, Congress learned about the  
ATF’s use  ofthe Suspect Gun Database, a feature ofAT  racing System.  F’s Firearms T  
ATF agents added extensive numbers offirearms into the Suspect Gun Database.  It is  
unclear what, ifany, administrative guidelines detail when it would be appropriate to do  
so.  T  even  he Suspect Gun Database could be used to track information about gun owners  
when ATF does not have enough evidence to meet the legal standard for seizing a firearm  
or any other articulable criteria for entering the information about the gun and the  
purchaser into a database.  With no clear criteria for adding a firearm connected to an  

79  Firearms Owners Protection Act, 1986; Pub.  L.  No.  99  308, May 19, 1986; 100 Stat.  449, 459.  
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investigation to the Suspect Gun Database, the decision appears to be largely up to the  
discretion ofan individual ATF agent.  

a.  Does the Suspect Gun Database, which contains purchaser, dealer and transaction  
information, complywith the Firearms Owners’  Protection Act of1986?  Ifso,  
what is the legal basis for that claim?  And ifconfirmed, what steps would you  
take to ensure  that AT  F only adds information about gun owners into its databases  
in compliance with the law?  

b.  Ifconfirmed, what steps would you take to determine the extent to  F iswhich AT  
photocopying or photographing all ATF form 4473s and book bound entries in  
connection with routine annual inspections oflicensed gun dealers?  

c.  Do you agree that such a practice would be tantamount to a national gun registry  
ofall gun owners who purchased firearms from a licensed dealer?  Ifso, please  
explain what steps you would take, ifconfirmed, to ensure that no such practice  
was sanctioned or permitted by the Justice Department?  Ifnot, please explain  
why not.  

d.  Does 18 U.S.C. Section 923(g)(7) govern the addition ofdata to the Suspect Gun  
Database and does it impose any limiting criteria or legal standards on the  
addition ofdata to the Suspect Gun Database?  

e.  What administrative steps would you propose to AT  ensure  F to  that only firearms  
truly related to a criminal investigation are added to the Suspect Gun Database?  

f.  Will you require AT  F to purge any purchaser information that is illegally in its  
databases, including in the Multiple Sales System, which, under ATF’s own rules,  
must be taken out ofthe system after two years ifthere is no connection to any  
firearms trace?  

RESPONSE  (b) (5)

80. In 2012, the Department ofJustice and Securities Exchange Commission (SEC) issued  
joint guidance detailing Foreign Corrupt Practices Act (FCPA) enforcement information  
and the agencies’  enforcement priorities. While the guidance clarified portions ofthe law  
and some ofthe agencies’ enforcement theories, many companies and individuals seeking  
to complywith the FCPA have asked for further, and continued, clarification. This  
request was expressed to Attorney General Eric Holder and Assistant Attorney General  
Leslie Caldwell during previous Committee hearings.  

a.  Ifconfirmed, will you commit to working with companies and individuals to  
further improve the Guidance?  
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RESPONSE  (b) (5)

b.  Will you commit to updating the Guidance, when necessary, to reflect changes in  
DOJ enforcement practices?  

RESPONSE  (b) (5)

81. In the area ofFCPA enforcement, there is little guiding case law available for compliance  
practitioners to rely on.  However, the FCPAGuidance that was issued in 2012 took an  
important first step in helping practitioners understand how the enforcement agencies’  
interpret the statute. The Guidance includes six anonymized examples ofdeclinations  
instances where the DOJ and SEC declined to bring FCPA-related enforcement actions in  
recognition ofthe companies’ timely voluntary disclosures, meaningful cooperation, and  
sophisticated compliance policies and controls. The continued publication ofFCPA  
declinations would foster greater FCPA compliance by providing practitioners with a  
better understanding ofhow the FCPA is interpreted. Ifconfirmed, would you support  
increasing DOJ transparency regarding declination decisions?  

RESPONSE  (b) (5)
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QUESTIONS FROMSENATORHATCH  

1.  On April 25, 2013, Professor Paul Cassell ofthe University ofUtah College ofLaw  
testified before the House Judiciary Subcommittee on the Constitution regarding  
implementation ofcrime victims’  rights statutes.  These include the Mandatory Victim  
Restitution Act, 18 U.S.C. §3663A, and the Crime Victims Rights Act, 18 U.S.C. §3771,  
both ofwhich I helped to enact.  He suggested that your office had failed to follow these  
statutes in a sealed case involving a racketeering defendant was had cooperated with the  
government.  Specifically, he cited documents appearing to show that your office failed  
to notify victims ofthe sentencing in that case and had arranged for the racketeer to keep  
the money he had stolen from victims, even though the lawmakes restitution mandatory.  
Please explain in detail how your office protected the rights ofcrime victims in this case  
and, in particular, how it complied with the mandatory restitution provisions ofthese two  
statutes.  

RESPONSE  

e  

(b) (5)

(b) (5)

(b) (5)

(b) (5)
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(b) (5)

(b) (5)

2.  For several years, then-Senator Joe Biden and I worked to insure that the Justice  
Department supported youth mentoring organizations.  We helped groups like the Boys  
and Girls Clubs ofAmerica greatly expand the number ofthose they serve by partnering  
with the Office ofJustice Programs, which you will oversee ifappointed to be Attorney  
General.  In recent years, the President’s budgets have proposed to reduce funding for  
youth mentoring grants and Congress has restored and even increased that funding.  Can  
you assure me that, as Attorney General, you will work with OJP and others to make sure  
that funds are directed where they can do the most good andmaximize the delivery of  
needed services?  

RESPONSE  (b) (5)

(b) (5)

3.  In your hearing on January 28, I urged you to enforce laws prohibiting child pornography  
and to help victims receive restitution.  Adult obscenity also lacks First Amendment  
protection and harms individuals, families, and communities.  It is connected to sexual  
exploitation and violence against women as well as to human trafficking and is a  
destructive force in marriages.  Even though the Obscenity Prosecution Task Force has  
been disbanded and prosecution ofadult obscenity brought back under the Child  
Exploitation and Obscenity Section, will you commit to aggressively enforcing the adult  
obscenity laws and provide current data about the cases initiated and prosecuted by the  
Department that involve only adult obscenity?  
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RESPONSE  (b) (5)

4.  I understand that the Justice Department is in the process ofreviewing the ASCAP and  
BMI consent decrees.  I want you to know how interested I am in this process and how  
important it is to the future ofsongwriters.  Will you commit to making meaningful  
revisions to the decrees as soon as possible?  

RESPONSE:  (b) (5)

5.  It has been reported that the Justice Department systematically targets lawful businesses  
by pressuring financial and banking services providers to stop doing business with  
firearm and ammunition companies and others dubbed “high risk.”  Do you believe that  
this type oftargeting is appropriate and will you continue his practice ifappointed to be  
Attorney General?  

RESPONSE  (b) (5)

(b) (5)

6.  Several years ago, the ATF was  removed from the Treasury Department and became  a  
stand-alone agency and the Department ofHomeland Security was created.  T  F and  he AT  
DHS often work together and share many ofthe same  tasks.  Do you believe the AT  F  
should remain a separate agency or should it be merged with DHS?  
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RESPONSE  (b) (5)

7.  I disagree with the Justice Department’s decision not to enforce federal marijuana laws in  
states that have legalized marijuana.  It sends the wrong message to our youth and  
demonstrates disregard for the rule oflaw.  We should all agree, however, about the need  
to continue fighting drug trafficking organizations and the dangers they cause.  In my  
state ofUtah and other western states, drug trafficking organizations divert rivers and  
streams, clear cut timber, pollute the environment, and even place booby traps in the  
course ofillegally growing marijuana on public lands.  I recently introduced legislation  
with Sen. Feinstein to address these problems, S.348, the Protecting Lands Against  
Narcotics Trafficking Act.  It enhances penalties for growers who degrade the  
environment and create public safety hazards and creates a fund to remediate  
environmental harms cause by illegal marijuana cultivation.  Will you commit to making  
the prevention ofmarijuana growth on federal land a priority and to ensuring that  
prosecutors use the tools that my bill provides?  

RESPONSE  (b) (5)
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QUESTIONS FROMSENATORLEE  

1.  As the Nation’s chieflegal officer, the Attorney General is responsible for giving the  
President and other government agencies candid advice about the legality ofproposed  
Executive action.  With that in mind, please answer the following:  

a.  Ifconfirmed, you (or the Office ofthe Legal Counsel under your supervision)  
would be asked to definitively opine on the legality ofa variety ofproposed  
Executive actions.  As an experienced lawyer, you know that often both sides ofa  
legal dispute can muster reasonable arguments in their defense.  And yet one  
side’s arguments, however reasonable, are nevertheless wrong  or at least weaker  
than those opposed to them.  In your view, is it the duty ofthe Department of  
Justice to give a favorable opinion ofthe legality ofproposed action so long as  
reasonable arguments can be made in its defense?  Ormust the Department  
decide, de novo, whether those arguments are in fact correct?  

b.  At your hearing, you testified repeatedly that you had reviewed the OLC memo  
concerning the legality ofthe President’s executive action on immigration, and  
found its arguments “reasonable.”  Do you agree that, ifconfirmed, you must  
independently determine whether those arguments are not just “reasonable” but in  
fact correct?  

RESPONSE  (b) (5)

2.  Howwould you describe your approach to statutory interpretation?  

a.  T what sources would you look in deciding  a legal question that turned on  o  
interpretation ofa federal statute?  
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RESPONSE  (b) (5)

b.  Does a statute have a purpose beyond the purpose expressed in the enacted text of  
the legislation and ifso, how would a lawyer be capable ofadducing a statute’s  
purpose?  

RESPONSE  (b) (5)

3.  In the case ofthe Commerce Clause, apart from circumstances present in Lopez and  
Morrison, what are the limits on Congress’s Commerce Clause power?  

RESPONSE:  

e  

(b) (5)

4.  Do you believe that Congress has at any time overstepped its authority under the  
Commerce Clause sinceWickard, other than in Lopez andMorrison?  

RESPONSE  (b) (5)

5.  Under the Supreme Court’s decision in Bolling v.  Sharpe, the Federal Government may  
not constitutionally discriminate on the basis ofrace.  With that in mind, do you believe it  
is consistent with the constitutional equal-protection principle for Congress to require  
local governments or private employers to take explicit account ofthe racial impact of  
employment policies?  

RESPONSE:  (b) (5)
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(b) (5)

6.  Do you believe thatCitizens  United v.  FECwas correctly decided?  

RESPONSE  
I  

(b) (5)

7.  During a State ofthe Union address, President Obama said the Citizens  United decision  
would allow “foreign corporations to spend without limits in our elections.”  Do you  
believe that is an accurate description ofthe holding ofthat case?  

RESPONSE  (b) (5)

8.  I would like to give you another opportunity to answer a question you were asked several  
times at your hearing about the limits ofExecutive power.  Imagine the President decided  
that, because Congress had failed to act to reform the tax laws, the federal government  
would simply no longer collect any taxes above a 25% marginal rate.  Could such an act  
be a constitutionally permissible exercise ofprosecutorial discretion?  Please include, in  
your answer, a yes or no.  

RESPONSE:  

e  

(b) (5)

9.  INA § 212(d)(5)(A) limits the government’s authority to parole aliens into the United  
States to certain limited circumstances.  It provides in relevant part that parole may be  
granted “only on a case-by-case basis for urgent humanitarian reasons or significant  
public benefit.”  Nevertheless, USCIS’s Form I-131  permits recipients ofdeferred action  
to obtain advance parole  i.e. , permission to leave the country and then be paroled back  
into the United States upon their return  for “educational purposes, employment  
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purposes, or humanitarian purposes.”80  According to USCIS, “[e]ducational purposes  
include, but are not limited to, semester abroad programs or academic research” and  
“[e]mployment purposes include, but are not limited to, overseas assignments, interviews,  
conferences, training, or meetings with clients.”81  Do you believe that an undocumented  
alien’s need to attendmeetings with clients abroad presents an “urgent humanitarian  
reason[]” or a significant benefit to the American public within the meaning ofINA  
§ 212(d)(5)(A)?  

RESPONSE  (b) (5)

10. Ifan inadmissible alien approached our border, without a visa, and asked to be paroled  
into the United States in order to take a business meeting in NewYork, or attend a  
conference inWashington, D.C., do you agree it would be unlawful to parole the alien  
into the country for that purpose?  

RESPONSE  (b) (5)

11. Will you commit to independently determining whether USCIS’s advance parole  
program complies with INA § 212(d)(5)(A) and release your conclusions to the  
Congress?  

RESPONSE  (b) (5)

12. In April 2014, DHS Secretary Jeh Johnson told the U.S. Council ofMayors that  
immigrants who entered this country illegally have “earned the right to be citizens.”  Do  
you agree with that assertion?  

RESPONSE  (b) (5)

80  See Instructions to USCIS Form I 131, OMB Doc.  No. 1615  0013, at p.  4.  
81  Id.  at p.  5.  
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13. You recently announced that your office was prosecuting, for conspiracy to commit  
murder, foreign terrorist fighters accused ofengaging in combat with U.S. troops on  
battlefields abroad.  What criteria were used to decide whether these combatants should  
be criminally prosecuted rather than detained under the law ofwar and prosecuted by  
military commissions under the Military Commissions Act?  

RESPONSE:  (b) (5)

(b) (5)

14. Do you believe foreign terrorist fighters’  engaging in combat with American military  
forces is best described as a conspiracy to murder American nationals?  

RESPONSE  

I  

(b) (5)

15. Are you concerned that Article III criminal trials afford enemy combatants the  
opportunity to summon our troops from their duties elsewhere in order to appear as  
witnesses in criminal court?  

RESPONSE  (b) (5)
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(b) (5)

16. At your hearing, you testified that civil asset forfeiture was a “wonderful tool” for law  
enforcement.  No doubt that can sometimes be true, when the person who owns the  
seized asset is in fact guilty ofusing the asset to commit crimes.  But our current laws  
permit the government to seize assets without first proving that guilt.  Please answer  
whether you believe it is fundamentally just for the government to seize a citizen’s bank  
account on the beliefthat it contains the proceeds ofcrime, but without having to carry a  
burden to prove the owner’s guilt.  

RESPONSE  (b) (5)

17. I understand from news reports that in 2012 your office froze bank accounts belonging to  
the Hirsch brothers, but did not file a criminal or civil complaint, and ultimately agreed to  
return the funds only ifthe brothers agreed not to attempt to recover their expenses in  
trying to persuade you to return their money.  Please explain whether you believe this  
case is a good example ofwhy civil asset forfeiture is an important law enforcement tool.  

RESPONSE:  (b) (5)

(b) (5)
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e  (b) (5)

18. You testified that you understood that the Attorney General had discontinued the federal  
government’s previous program ofadopting state and local seizures as its own.  But the  
Attorney General’s order to which you referred contains several exceptions, one ofwhich  
is for “seizures pursuant to federal seizure warrants, obtained from federal courts to take  
custody ofassets originally seized under state law.”  In your experience as a prosecutor,  
are you aware ofany legal impediments to obtaining a federal seizure warrant, whether  
under Federal Rule ofCriminal Procedure 41  or otherwise, for the types ofproperty  
seized by state officials that were previously subject to asset-forfeiture adoption?  

RESPONSE:  (b) (5)

19. Dating back to the 1960’s and 1970’s, the Department ofJustice has been concerned  
about organized crime and other criminal enterprises profiting from the proceeds of  
illegal gambling.  Byway ofexample, the American Gaming Association estimated that  
the Super Bowl would attract some $3.8 billion in illegal wagers, which is 38 times the  
amount wagered lawfully.  Please describe any actions you have taken as U.S. Attorney  
to combat illegal gambling; and please describe what can be done to better address the  
growing problem ofillegal gambling.  

RESPONSE  (b) (5)
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(b) (5)
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QUESTIONS FROMSENATORVITTER  

1.  On what statutory authority does the President, the AttorneyGeneral, or the Secretary of  
Homeland Security have the power to grant work authorization to illegal aliens?  

RESPONSE  (b) (5)

2.  What is the purpose ofthe Immigration and Nationality Act?  

RESPONSE  (b) (5)

3.  Why do you think Congress set numerical limitations on the number ofvisas for foreign  
nationals and guest workers?  

RESPONSE  (b) (5)

4.  Does hiring unauthorized workers lower wages for U.S. workers?  

RESPONSE  (b) (5)

5.  All other things being equal, doesn’t increasing the labor supply depress wages for  
workers?  
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RESPONSE  (b) (5)

6.  Where does the executive branch derive its authority to create a “deferred action”  
program for an entire class ofillegal aliens?  

RESPONSE  (b) (5)

7.  Where in the law does it grant the President, Attorney General, or Secretary ofHomeland  
Security the authority to parole into the United States an entire class ofillegal aliens?  

RESPONSE  (b) (5)

8.  How do you justify the administration’s use ofparole authority in the November 2014  
executive action for a class ofmillions ofillegal aliens with a clear statutory grant of  
authority to only grant parole on a “case-by-case basis”?  

RESPONSE  (b) (5)

9.  In 2013, a Ninth Circuit Court ofAppeals Judge wrote in a  here  published opinion that “T  
is an epidemic ofBrady violations abroad in the land.”  Judge Kozinski was ofcourse  
referring to the principal identified in Brady v. Maryland, 373 U.S. 83, a 1963 case in  
which the Supreme Court held that government prosecutors are required to turn over all  
exculpatory evidence to the Defendants.  

a.  Do you agree with the holding ofBrady v. Maryland?  

RESPONSE  (b) (5)
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b.  Does the Circuit Court ofAppeals’ finding that there is an epidemic ofBrady  
violations trouble you?  

RESPONSE:  (b) (5)

c.  Do you agree there is an epidemic ofBrady violations?  

RESPONSE  (b) (5)

d.  What steps will you take to address this epidemic ofBrady violations by  
Department ofJustice prosecutors?  

RESPONSE  (b) (5)

10.  Brady is founded on the constitutional right to due process, and courts have long held  
that defendants sued by the government in civil proceedings are entitled to due process.  

a.  Do you agree that the Department ofJustice’s obligations to safeguard the  
constitutional rights ofdefendants under Brady should apply equally in civil  
matters prosecuted by the Department ofJustice?  Ifnot, why not?  

RESPONSE  (b) (5)

b.  As AttorneyGeneral, would you be willing to issue directives to Department of  
Justice prosecutors ofcivil matters to produce materials to the defense in  
accordance with Brady v.  Maryland?  

RESPONSE  (b) (5)
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11. In a January 9, 2015 article written by George F.  Will, a Pulitzer Prize winning  
Commentator for the Washington Post, entitled “Questions for AttorneyGeneral  
Nominee Loretta Lynch,” Mr. Will provided a number ofquestions you should answer  
during the confirmation process.  Please answer these specific questions fromMr. Will:  

a.  Many progressives say that the 34 states that have passed laws requiring voters to  
have a government-issued photo ID are practicing “vote suppression.” Does  
requiring a photo ID at airports constitute “travel suppression”?  

RESPONSE:  (b) (5)

b.  Visitors to the Justice Department are required to present photo IDs. Do you plan  
to end this “visit suppression”?”  

RESPONSE  (b) (5)

12. Hans von Spakovsky, senior legal fellow at the Heritage Foundation’s EdwinMeese III  
Center for Legal and Judicial Studies, formermember ofthe Federal Election  
Commission, and former Counsel to the Assistant Attorney General for Civil Rights at  
the U.S. Department ofJustice, and J.  Christian Adams, former counsel for the Voting  
Rights Section at the U.S. Department ofJustice and blogger for PJ Media, wrote a  
January 27, 2015 article in the National Review entitled “The Questions Loretta Lynch  
Needs to Answer”.  Please answer the following questions from their article:  

a.  Do you “believe, as Eric Holder does, that voter-ID laws are racist?”  

RESPONSE  (b) (5)
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b.  Do you “disagree with the Supreme Court’s decision upholding such laws in 2008  
inCrawford v.  Marion  County?”  

RESPONSE  (b) (5)

c.  Do you share AttorneyGeneral Holder’s apparent view that federal anti-
discrimination laws such as the Voting Rights Act do not need to be executed in a  
race-neutral manner?  

RESPONSE  (b) (5)

13. In your legal opinion, is there an allowable method for states to require photographic  
identification in order to vote?  

RESPONSE:  (b) (5)

14. Do you oppose state laws requiring a potential voter to present valid, government-issued  
photographic identification in a vacuum?  

RESPONSE  (b) (5)

(b) (5)

15. Does in-person voter fraud exist?  

RESPONSE  (b) (5)
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16. Is voting essential to a democracy?  

RESPONSE  (b) (5)

17. Should legal permanent residents have the right to vote in federal elections?  

RESPONSE:  (b) (5)

18. Should felons who have served their sentences have the right to vote in federal elections?  

RESPONSE  (b) (5)

19. Should undocumented persons in the country without felony convictions have the right to  
vote in federal elections?  

RESPONSE  (b) (5)

20. As AttorneyGeneral, will you commit to equal investigation and enforcement ofSection  
7 and Section 8 ofthe National Voter Registration Act (NVRA)?  

RESPONSE  (b) (5)

21. In 2013, the Department ofJustice filed a lawsuit against Louisiana’s school voucher  
program, known as the Louisiana Scholarship Program, alleging that the program  
violated federal desegregation orders resulting from the 1975 case Brumfield v.  Dodd.  
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The Department argued that allowing voucher students to transfer out oftheir public  
schools would disrupt the racial balance in public school systems that the desegregation  
orders are meant to protect.  However, subsequent research commissioned by Louisiana  
found that in the majority ofdistricts the movement ofstudents improved or did not  
affect racial balance.  In districts where the program had a negative impact, the effect was  
“miniscule”.  Nevertheless, the Eastern District ofLouisiana ruled that Louisiana must  
provide detailed information to the Department ofJustice on each student applicant at  
least 10 days before the vouchers are awarded.  Please answer the following questions  
detailing how this information will be used ifyou are confirmed:  

a.  Will the Department ofJustice use this information to prevent students from  
participating in the voucher program, even in cases where the programwould  
have little to no effect on racial imbalance in the public school, simply to promote  
the anti-school choice views ofPresident Obama and the Department of  
Education?  

RESPONSE  (b) (5)

b.  Will you promise that the Department will not block students from participating  
in the Louisiana Scholarship Program, which is meant to give underprivileged  
students, many ofwhom are African-American, access to quality schools in  
accordance with federal law and judicial precedents?  

RESPONSE:  (b) (5)

22. T  reasury Department and the federal banking regulators reported that many banks  he T  
are engaging in a process called “de-risking,” which can be defined as banks ending  
services to existing businesses that might prevent a risk ofscrutiny and regulations.  
Usually these businesses are completely legal and engaged in legitimate business such as  
short-term lending, check cashing, tobacco sales or legal sales offirearms.  

a.  What is your view on this practice?  

RESPONSE  (b) (5)
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(b) (5)

b.  Should banks be terminating relationships with these types oflegal businesses?  

RESPONSE  (b) (5)

23. What is the appropriate role ofthe Department ofJustice in deciding which legal  
businesses should have access to financial institutions and which should not and how will  
you make that judgment ifyou are confirmed?  

RESPONSE  (b) (5)

(b) (5)

24. In a Senate Judiciary Committee hearing Attorney General Holder was quoted as saying,  
“I am concerned that the size ofsome ofthese institutions becomes so large that it does  
become difficult for us to prosecute themwhen we are hit with indications that ifwe do  
prosecute  ifwe do bring a criminal charge  it will have a negative impact on the  
national economy, perhaps even the world economy.” Do you agree with Attorney  
General Holder that some companies be exempted from criminal prosecution due to their  
impact on the nation’s financial system or economy?  

RESPONSE  (b) (5)
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e  

(b) (5)

(b) (5)

(b) (5)

(b) (5)

25. In advance ofyour hearing you failed to include on your questionnaire an interview in  
which you defended a settlement you reached with a megabank. This bank was accused  
ofallowing dangerous Mexican drug cartels to launder money through their bank.  In a  
deal you orchestrated the bank paid a fine instead ofbeing prosecuted. Why did you omit  
this interview from your questionnaire? Howwill you handle oversight ofthis settlement  
given the role you played creating it?  
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RESPONSE  (b) (5)

26. The Health Insurance Portability and Accountability Act (HIPAA) exists primarily to  
protect patients’ right to privacy and requires abortion clinics to acquire a signed  
disclosure before releasing any information about the patient to anyone else, especially  
the public. There are several cases in which abortion clinics have clearly broken this law.  
In light ofthese serious violations ofHIPAA, aggressive action must be taken against the  
clinics, and theymust be held accountable for their illegal practices.  It is all too common  
that clinics are not penalized for these types ofviolations.  I understand that the number of  
HIPAA violation complaints received by the Department ofHealth and Human Services  
has increased since 2013, according to an article from InformationWeek published last  
July 8, 2014 titled “HIPAA Complaints Vex Health Care Organizations.”  
T  “Jerome Meites,  an  he article states:  HHS chiefregional civil rights counsel, warned  
late last year that the government would pursue organizations more aggressively for  
HIPAA violations. Audits, which began in 2013, will continue through 2015, he said.  In  
addition, states enacted their own data security and enforcement policies.  Ofthe  
approximately 90,000 complaints received through 2013, only 32,000 fell under the  
jurisdiction ofthe HHS Office ofCivil Rights. Ofthese, 22,026 required corrective  
action, while investigation of9,899 found no violation. Ofthe 521  complaints the OCR  
referred to the Department ofJustice for potential criminal justice, the DOJ has agreed to  
pursue only 54 ofthem.”  

a.  Ifyou become the Attorney General, what role will the DOJ play in prosecuting  
these violations?  

b.  Will you prosecute more ofthese cases than the DOJ has in previous years?  

c.  Will you make protecting patients privacy through pursuing HIPAA violators a  
priority ofyours, should you be confirmed as AttorneyGeneral?  
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RESPONSE:  (b) (5)

27. As you know, U.S. Magistrate Judge Gary Brown, who oversees the FEMA Sandy claims  
case ofDeborah Raimey and Larry Raisfeld v. Wright National Flood Insurance Co. (14-
mc-41  and Case 2:14-cv-00461-JFB-SIL), recently issued aMemorandum and Order  
dated November 7, 2014 (14-CV-461, Docket Entry No. 82 & 14-MC-41, Docket Entry  
No. 637) exposing insurance fraud by a fraudulent engineering company hired to deny a  
Sandy victim’s claim. Judge Brown found evidence that the fraudmay be "widespread"  
and the conduct "outrageous," and also found indications that the fraudmay be  
"widespread" practices.  He found the fraud so bad that he sanctioned the defense  
attorneys for not disclosing the evidence.  (See attachedOrder  Doc  #35)  The Judge  
ordered the WYOs in the litigation to turn over engineering reports in approximately  
1,000 cases.  The U.S. Senators fromNewYork and New Jersey have demanded the  
same fraud investigation ordered by this Federal Judge.  One would think that with a NY  
Federal Judge’s ruling exposing widespread insurance fraud and both NY Senators  
calling for a document disclosure, the NewYork U.S. Attorney would weigh in.  In a  
shocking move, as the NewYork U.S. Attorney, you filed a briefto try to block the  
document disclosure.  In this brief, you argue that the documents which may reveal the  
fraud are "unnecessary" and "unduly burdensome," and asked the court to amend the  
ruling to end the inquiry with the one case ofdiscovered fraud.  (See attachedFEMA  
Motion  to  Set Aside Doc  #36).  T move  is nothing short ofa cover-up.  T  even  he  his is  
more striking given the fact that we learned FEMA received incontrovertible evidence of  
this fraud in another case over a year ago and intentionally ignored it.  (See attached letter  
from  Mostyn  to  Judge Brown  dated 12/1/14).  I find it very odd that the U.S. Attorney in  
NewYork would file a motion to limit discovery ofwidespread insurance fraud  
perpetrated against Long Island residents in Sandy.  

a.  Upon learning ofthe fraud discovered by a Federal Judge, why would your office  
seek to limit the investigation into this potential Federal criminal activity?  

RESPONSES:  (b) (5)
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(b) (5)

b.  Do members ofyour staffknow about this fraudulent activity?  

RESPONSE  (b) (5)

c.  Do you have plans to pursue these cases offraud now that you know about them?  
Ifno, then what is preventing you from going after possible corruption and fraud  
from the insurance companies that are taking advantage ofthe victims ofthis  
horrible natural disaster?  

RESPONSE  (b) (5)

d.  Do any ofyour colleagues, employees, or attorneys at the U.S. Attorney’s office  
for the Eastern District ofNewYork have pre-existing relationships with officials  
and attorneys for the WYO insurance companies that have been accused of  
committing fraud? Please submit their names, positions, and who it is they know  
representing the WYO companies.  

RESPONSE  (b) (5)

28. According to the T  ax  Administration (T  A), the  reasury Inspector General for T  IGT  
Internal Revenue Service (IRS) used “inappropriate criteria to identify tax-exempt  
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applications for review,” as early as March of2010.[1]  Subsequently, the Department of  
Justice, numerous  Congressional Committees, and T  A have all initiated additional  IGT  
investigations into IRS improprieties, which the IRS has used to justify not disclosing  
information related to public FOIA requests[2]  andwhich have brought to light attempts  
by the IRS to avoid public scrutiny oftheir actions.[3]  

a.  Considering that the IRS was targeting organizations on a content-specific basis  
with regards to their potential political speech, do you think it’s important for any  
subsequent investigation to be conducted in a neutral and objective manner?  

RESPONSE:  (b) (5)

b.  In response to a question from Senator Cruz on appointing a special prosecutor to  
investigate the IRS targeting allegations, you responded “(m)y understanding is  
that the matter has been considered and the matter has been resolved.”[4]  

Considerations ofthe moment aside, do you believe the potential political  
motivations ofcivil service officials and employees in carrying out their duties are  
sufficient justification to appoint a special prosecutor? Ifnot, why?  

RESPONSE  (b) (5)

[1]  “Inappropriate Criteria  Were Used to  Identify Tax  Exempt Applications  for Review”,  5/14/13,  
http://www.treasury.gov/tigta/auditreports/2013reports/201310053fr.pdf, pg.  30  
[2]  Defendant’s Opposition to Plaintiff’s Motion Seeking Discovery, JudicialWatch,  Inc.  v Internal Revenue Service,  
Case No.  1:13  cv  1559  EGS  JMF, 10/17/14, http://www.judicialwatch.org/wp  content/uploads/2014/11/JW  v IRS  
01559  def oppo.pdf, pg.  4  
[3]Lois Lerner cautioned against email chatter amid lawmaker probes,  
7/9/14,  http://www.politico.com/story/2014/07/lois  lerner  irs  lawyer email  108722.html  
[4]TedCruz Leads  the New Conservative Crusade Against the IRS,  
1/28/15,  http://www.bloomberg.com/politics/articles/2015  01  29/ted  cruz  leads  the  new  conservative  crusade  
against  the  irs  
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e  

(b) (5)

c.  Do you believe the investigation ofthe IRS targeting ofnonprofits would be  
better conducted by a single party, organization, or office, like a special  
prosecutor?  

RESPONSE  (b) (5)

29. November 5, 2014, during aWhite House press briefing, President Obama, indicated his  
intention to enter into discussions with congressional leaders to develop a new  
Authorization ofUse ofMilitary Force (AUMF) to specifically target the Islamic State, in  
order to "right-size and update whatever authorization Congress provides to suit the  
current fight, rather than previous fights" authorized by the 2001  and 2002 AUMFs.  
During his 2015 State ofthe Union, Obama also called on Congress to pass a resolution  
to authorize using military force against the extremist group Islamic State ofIraq and  
Syria (ISIS).  
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a.  Do you support further engagement by the U.S. Congress to address an updated  
Authorization ofUse ofMilitary Force (AUMF)?  

RESPONSE  (b) (5)

30. The United States Congress is reviewing consideration ofproviding President Barack  
Obamawith an updated Authorization for Use ofMilitary Force (AUMF) against the  
Islamic State and related terrorists.  In 2010, court rulings such as Al-Aulaqi v.  
Obama concluded that the questions raised fell under the political question doctrine, and  
found in particular that [j]udicial resolution ofthe ‘particular questions’  posed would  
require the court take into account complex, military, strategic, and diplomatic  
considerations  e.g. to “assess the merits ofthe President’s (alleged) decision to launch  
an attack on a foreign target”  that it was simply not competent to handle.  Handling  
these questions is something that Congress is equipped, under Article I, Section 8, Clause  
1-15, Section 9, and Section 10 ofthe Constitution to do.  

a.  Given the surrounding legal questions, do you agree that in an effort to better  
"right-size” and update whatever authorization (AUMF) Congress provides to the  
President, that the Senate Judiciary Committee should have a direct role to  
examine its tie-ins, in coordination with other relevant Committees, in crafting  
any new proposal to update the AUMF against the Islamic State, and its potential  
impacts on U.S. citizens as it is considered?  

RESPONSE  (b) (5)

31. My office has received information that a division within the DOJ working with the  
Institute ofElectrical and Electronics Engineers Standards Association (IEEE-SA), is in  
the process ofdrafting a Business Review Letter (BRL), in support ofa policy which will  
change how wireless (Wi-Fi) technology operates, and howWi-Fi research is conducted  
and could potentially impact the competitiveness ofAmerican innovators.  In 2006 a PAE  
suit almost caused the shutdown ofBlackBerry wireless service.  Since then, according to  
the White House Patent Assertion and U.S. Innovation Executive document, published in  
2013, technology companies have spent billions in large part to prevent patent suits from  
competitors.  I have also seen various reports that efforts by intellectual property legal  
experts to discuss the negative impacts ofthis policy change with the DOJ have been  
refused. While I support the DOJ’s review ofwhether current policy is consistent with  
U.S. antitrust laws, it is imperative that any action taken by the DOJ does not  
unintentionally undermine the rights and competitiveness ofU.S. inventors.  
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a.  Can you provide an update to my office regarding the DOJ’s position and plan to  
move forward with a BLR that appears to be contrary to U.S. law, and on what  
appears to be a de facto  change ofU.S. policy without prior backing from the  
Executive or Congress, and based purely on the DOJ Antitrust Division staff  
opinion?  

b.  Has the DOJ in its BLR reviewed the fact that the Board ofDirectors ofIEEE-
USA, the US-based branch ofthe organization, voted on November 21  expressing  
its concerns about the proposed policy changes?  

RESPONSE  e  (b) (5)

32. The Computer Crime and Intellectual Property Section, or CCIPS, implements DOJ’s  
strategies for enforcing the theft ofintellectual property (IP). Established in 1991  with  
only five prosecutors, CCIPS plays a crucial role in protecting our nation’s IP.  More than  
20 years later, it is safe to say computer and intellectual property theft has become more  
sophisticated, consisting ofinternational networks targeting U.S. innovations and  
content.  The Computer Hacking/Intellectual Property (CHIP) Unit is another tool in the  
Department’s chest to prosecute cybercrimes and assist in investigations.  

a.  Ifconfirmed, will you commit to this Committee that you will ensure CCIPS and  
the CHIP Units are operating at full strength with the necessary resources to carry  
out its missions?  

RESPONSE:  (b) (5)

(b) (5)
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(b) (5)

(b) (5)

33. During your confirmation hearing, you stated that you do not support the legalization of  
marijuana.  As youmay know, DC is continuing to proceed with implementation ofthe  
initiative even though language preventing DC frommoving forward with legalization  
efforts was included in the bill.  

a.  What is your position on DC’s Initiative 71  given the passage ofHR 83, the  
Consolidated and Further Continuing Appropriations Act, which was signed into  
law by the President on December 16, 2014?  
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RESPONSE  (b) (5)

b.  As the chieflaw enforcement official ofthe Executive Branch, will you enforce  
federal law including the Controlled Substance Act and the Anti-Deficiency Act  
in DC given marijuana is a Schedule 1  controlled substance and not subject to the  
Cole Memo since DC is not a state?  Ifnot, why not?  

RESPONSE  (b) (5)

34. AU.S.  News  &WorldReport article dated August 27, 2014 titled “School Prayer Fight  
Begins Anew:  T  and North Carolina implement religious expression laws in  ennessee  
public schools,” highlights the increasing number ofattacks on the presence ofprayer in  
public schools by special interest advocacy groups like Americans United for Separation  
ofChurch and State. Several states, including Louisiana and North Carolina, have passed  
laws to clarify students’ rights to engage in prayer and religious activity in  
school. Furthermore, many states have laws that allow the school day to start with a  
moment ofsilence for students to quietly pray to themselves, and even these laws are  
facing aggressive action from anti-prayer groups.  

a.  In your opinion, should American public schools begin every daywith a prayer?  

RESPONSE:  (b) (5)

(b) (5)
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(b) (5)

b.  Should public schools permit the allowance ofa moment ofsilence at the beginning  
ofthe day so that students can pray quietly to themselves?  

RESPONSE  (b) (5)

c.  Ifyou are confirmed as U.S. Attorney General, would you assist secular advocacy  
groups in attacking states’ laws that clarify students’  rights to engage in prayer and  
religious activity in school?  

RESPONSE:  (b) (5)

d.  What will you do to protect states’  laws from secular attacks on students’  rights to  
prayer in school?  

RESPONSE  (b) (5)
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QUESTIONS FROMSENATORPERDUE  

1.  As a career federal prosecutor, I know you are familiar with the concept ofprosecutorial  
discretion.  What, ifany, are the limits ofthe President’s discretion to enforce federal  
law?  

RESPONSE  (b) (5)

2.  With respect to the President’s executive action on immigration, please explain the legal  
basis for your beliefthat the Office ofLegal Counsel memorandum setting forth the  
argument for the President’s action is constitutional and “reasonable.”  

RESPONSE  

e  

(b) (5)

3.  Please explain your view on how, or whether, the President’s executive action on  
immigration comports with the Constitution’s Take Care Clause and Congress’s Article I  
authority over immigration and naturalization.  

RESPONSE  (b) (5)

4.  At your confirmation hearing, Senator Sessions asked whether you agreed that “someone  
who enters the country unlawfully” has a “civil right” to work.  You responded:  

I believe that the right and the obligation to work is one that is shared by everyone in  
this country, regardless ofhow they came here.  And certainly ifsomeone is here,  
regardless ofstatus, I would prefer that they be participating in the workplace than  
not participating in the workplace.  

a.  Please explain the legal basis for your assertion that all persons, including persons  
having entered the United States illegally, have “the right…to work.”  

RESPONSE  (b) (5)
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(b) (5)

b.  Please explain whether you believe your assertion that all persons present in the  
United States have a right to work conflicts with provisions ofT  itle 9, specifically  
8 U.S.C. § 1324a et seq.  

RESPONSE  (b) (5)

5.  It is now indisputable that the Internal Revenue Service (“IRS”) targeted conservative  
organizations that were seeking to obtain tax-exempt status.  Senate investigators with the  
Permanent Subcommittee on Investigations found that over 80% ofthe targeted groups  
had a conservative political ideology.  T  or  he Department ofJustice (“DOJ”  
“Department”) responded by initiating a criminal probe led by a Civil Rights Division  
attorneywho had contributed to President Obama’s campaign in 2012.  Little, ifany,  
progress has been made in this investigation thus far.  

a.  With respect to IRS targeting ofindividuals and organizations who ostensibly  
identifywith a conservative or T Party viewpoint, will you commit to  ea  
reassignment ofthe DOJ’s investigation to a special prosecutor ifyou are  
confirmed?  

RESPONSE:  (b) (5)

(b) (5)

(b) (5)
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e  

(b) (5)

b.  Do you believe it was appropriate to assign management ofthe DOJ’s  
investigation ofIRS targeting to a DOJ lawyer who contributed to President  
Obama’s campaign?  

RESPONSE  

e  

(b) (5)

(b) (5)
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c.  Do you believe that assigning management ofthe DOJ’s investigation ofIRS  
targeting to a DOJ lawyer who contributed to President Obama’s campaign could  
reasonably be expected to create the appearance ofpartiality or lack ofobjectivity  
on the part ofthe DOJ?  

RESPONSE:  (b) (5)

(b) (5)

d.  Ifyou are confirmed, will you commit to keeping Congress informed in a more  
timelyway than the current DOJ leadership has about the status ofthe  
investigation?  

RESPONSE  (b) (5)
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6.  National security is always ofparamount importance for the AttorneyGeneral.  The  
recent Paris attack and the rise ofISIS are episodes that show two emerging national  
security threats that you will confront, ifconfirmed:  foreign fighters and so-called “lone  
wolf” attacks.  

a.  In your view, does the recent emergence ofthese threats have any impact on the  
debate over the impending renewal ofthe Foreign Intelligence Surveillance Act of  
1978 (“FISA”)?  

RESPONSE:  

e  

(b) (5)

b.  Do you believe that the current “bulk collection” regime under FISA Section 215  
is lawful?  

RESPONSE  (b) (5)

c.  Do you believe that the incidental collection provision, Section 702, is lawful?  

RESPONSE  
e  

(b) (5)

95  

Document  ID:  0.7.10663.25451-000001  



Grassley-Hatch-Lee-Vitter-Perdue – DRAFT2-7-2015,  9:30 pm  

(b) (5)

d.  President Obama has indicated that he supports a legislative reform ofSection  
215 bulk collection regime.  What are your thoughts on amending Section 215?  

RESPONSE  (b) (5)

e.  Do you think law enforcement currently has sufficient investigative and legal  
authority to address the increasing threat from foreign fighters and “lone wolves”?  

RESPONSE:  (b) (5)

7.  Ifyou are  confirmed, would the FBI, AT  F, or any other DOJ agencies be permitted to  
allow criminals to obtain firearms as part ofinvestigations undertaken by your Justice  
Department?  Ifso, please describe the circumstances under which you believe such  
operations would be appropriate.  

RESPONSE:  (b) (5)

8.  Are you committed to transparency between the DOJ and Congress, and will you commit  
to prompt, complete, and truthful responses to requests to information from Congress  
about outstanding issues related to Operation Fast and Furious?  

RESPONSE  (b) (5)
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9.  The DOJ announced two weeks ago that two Yemeni nationals charged with conspiring  
to murder American citizens abroad and providing material support to al-Qaeda will be  
prosecuted by your office in the Eastern District ofNewYork.  What specific  
circumstances that you can address here lead you to believe that civilian courts are a  
more appropriate or effective venue than military tribunals for the prosecution ofthe  
Yemeni nationals that have been charged by your office?  

RESPONSE  (b) (5)

(b) (5)

10. Do you believe that detainees currently being held at the United States Naval Base at  
Guantanamo Bay, Cuba, are entitled to criminal trials in the civilian court system within  
the United States?  

RESPONSE  (b) (5)

11. In 2013, the DOJ intervened in litigation over the Louisiana Scholarship Program, a state  
initiative that provides school vouchers to low-income families.  An analysis by the State  
ofLouisiana found that the program promoted diversity in Louisiana schools and actually  
assisted in speeding up federal desegregation efforts.  Most ofthe schoolchildren who  
benefit from this program are  members ofminority groups.  T  more  than 13,000  his year,  
students applied and nearly 7,500 schoolchildren were awarded a scholarship voucher.  
T  now get the chance to  excel and attend high-quality schools that their  hese children  
parents can choose for them because ofthe program.  Ultimately, after public pressure,  
the Justice Department backed offtrying to kill the program entirely, but still insisted that  
the state provide demographic data about the students to a federal judge overseeing the  
lawsuit.  Accordingly now Louisiana has to provide data for the upcoming school year  
and for every school year as long as the program is in place.  

a.  Do you agree with the DOJ’s decision to intervene in this case?  
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b.  Ifconfirmed, will you use Justice Department resources, like your predecessor  
has, in an effort to obstruct, monitor, or regulate school-choice programs?  

c.  Will you commit to asking the federal district court with jurisdiction over this  
case to discontinue the reporting requirement ifyou are confirmed?  

RESPONSE  (b) (5)

12. A 2013  report by the DOJ’s Inspector General revealed disturbing systemic problems  
related to the operation andmanagement ofthe DOJ’s Civil Rights Division.  If  
confirmed, will you commit to implementing the recommendations made by the Inspector  
General in that report?  

RESPONSE  (b) (5)

13. At your confirmation hearing, I asked you about the Francois Holloway case and why  
you consented to an order by Eastern District ofNewYork Judge John Gleeson vacating  
two ofMr.  Holloway’s convictions for armed carjacking.  In your response, you mention  
“a judicial proceeding before the court at that time” that “the court wanted us to take a  
second look at.”  

a.  Please describe what you meant by the term “judicial proceeding before the  
court.”  

RESPONSE  (b) (5)

b.  Which party initiated the “judicial proceeding before the court” that you referred  
to in your answer?  

RESPONSE  (b) (5)

c.  You stated that “our view was that we had to look at the case consistent with  
many ofthe initiatives that we were being put in place now by the DOJ certainly  
with respect to clemency and with respect to how we look at offenders who have  
served significant time.”  Please state the DOJ initiatives you consulted in your re-
examination ofthe Holloway sentence and identify any initiatives on which you  
based your decision to consent to Judge Gleeson’s order vacatingMr. Holloway’s  
armed carjacking sentences.  
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RESPONSE  (b) (5)

d.  Please identify anyDOJ initiatives that provide for early release for violent  
offenders or recidivist violent offenders like Mr.  Holloway.  

RESPONSE  (b) (5)

e.  You testified that you reconsidered whether to consent to an order to vacate Mr.  
Holloway’s sentence “numerous times.”  Please explain why you ultimately  
consented to the vacatur after initially refusing to and suggesting to the court that  
Mr. Holloway contact the Office ofthe Pardon Attorney or seek executive  
commutation ofhis sentence.  

RESPONSE  (b) (5)

f.  Mr. Holloway’s case had achieved a remarkable degree offinality  his appeal  
was rejected by the Supreme Court and he had been sentenced decades before  
Judge Gleeson released him, effectively, for time served.  Please state the legal  
and policy basis for your decision to re-examine the case given the degree of  
finality it had achieved.  

RESPONSE  (b) (5)

g.  You stated that your office had “the ability to let the judge review [Mr.  
Holloway’s]  sentence again by keeping it in the court system.”  Please explain  
your understanding ofthe circumstances under which federal prosecutors should  
consent to review by a federal judge ofsentences which have achieved finality  
and explain when federal prosecutors should act, as you testified, to “keep[]”  
those sentences “in the court system.”  
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RESPONSE  (b) (5)

h.  Do you agree with Judge Gleeson, who wrote in his May 14, 2014, memorandum  
in the Holloway case, that your prosecutors from the Eastern District ofNew  
York employ “ultraharsh mandatoryminimum provisions to annihilate a  
defendant who dares to go to trial,” like Mr. Holloway?  

RESPONSE  (b) (5)

i.  Do you believe that the prosecutors who triedMr.  Holloway employed  
“ultraharsh minimum sentences to annihilate” him because he exercised his  
constitutional right to a jury trial?  

RESPONSE  (b) (5)

j.  Do you agree with the recommendation ofthe U.S. Sentencing Commission in its  
2011  report to Congress,MandatoryMinimum  Penalties  in  the Federal Criminal  
Justice System, that Congress should amend 18 U.S.C. § 924(c) to confer on  
federal district judges the discretion to impose concurrent sentences under that  
provision?  

RESPONSE  (b) (5)

k.  Please describe with particularity  citing case numbers, captions, etc.  any other  
cases in which your office, during your tenure as U.S. Attorney consented to an  
order vacating convictions under 18 U.S.C. § 924 or any other criminal  
conviction.  

RESPONSE  (b) (5)
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14. As a U.S. Attorney and the Chair ofthe Attorney General’s Advisory Committee, you are  
no doubt familiar with DOJ’s recent “Smart on Crime” Initiative, which addresses a  
number ofcriminal justice issues like prioritizing prosecutions, sentencing disparities,  
recidivism, and incarceration ofnon-violent offenders.  AttorneyGeneral Holder has  
advocated reduction ofthe federal sentencing guideline levels that apply to most drug-
trafficking offenses, including trafficking ofhard drugs like heroin.  The Holder Justice  
Department also announced a new clemency initiative last year that invites clemency  
petitions from offenders who meet a number ofcriteria.  Thousands ofoffenders,  
including drug traffickers, fall within those criteria.  

a.  What are your views on those DOJ initiatives and proposals?  

RESPONSE  (b) (5)

b.  Do theymake the work offederal prosecutors harder?  

RESPONSE  (b) (5)

c.  Do theymake the American people safer?  

RESPONSE  (b) (5)

d.  Are you going to continue them ifyou are confirmed as AttorneyGeneral?  

RESPONSE  (b) (5)
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e.  Do you believe that these or other DOJ initiatives should be expanded to  
encompass early release for violent offenders who have served a substantial  
portion ofthe sentences?  

RESPONSE  (b) (5)

f.  Do you believe that these or other DOJ initiatives should be expanded to  
encompass early release for offenders who have received so-called “stacked” or  
consecutive mandatory minimum sentences under 18 USC 924 or other provisions  
offederal law?  

RESPONSE  (b) (5)

15. The 2013 Cole Memorandum explains the DOJ’s priorities on enforcement offederal law  
regarding marijuana offenses.  Several jurisdictions have recently legalized cultivation  
and distribution ofmarijuana for personal use, in effect, initiating a series ofstate  
regulatory regimes that contravene federal drug laws.  

a.  Do you agree with the current DOJ enforcement policies and priorities outlines in  
the Cole Memorandum?  

RESPONSE:  (b) (5)
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b.  Do you consider the DOJ’s policy, as it is being implemented now, to reflect  
legitimate enforcement discretion consistent with the Take Care Clause?  

RESPONSE  (b) (5)

c.  Ifyou are confirmed, how do you plan to measure the effect ofthe DOJ’s policy  
on the federal interest in enforcement ofdrug laws?  

RESPONSE:  (b) (5)

16. The recent hacking ofSony’s computers has demonstrated that a major area of  
vulnerability to our national security and infrastructure is cyber attacks, often by foreign  
hackers or governments.  

a.  In your view, what are the greatest threats we face from cyber terrorism?  

RESPONSE:  

,  

(b) (5)
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b.  What tools does law enforcement need, based on your experience as a U.S.  
Attorney, to protect networks and critical infrastructure?  

RESPONSE:  ,  (b) (5)

17. In recent years, the DOJ has aggressively pursued states that have enacted a wide array of  
voter ID provision.  You have made a number ofpublic comments about the DOJ’s  
litigation in this area ofthe law and have pledged to continue litigation that Attorney  
General Holder has initiated.  Please describe, which particularity, examples ofvoter ID  
provisions that a state could enact which you believe would pass statutory and  
constitutional muster.  

RESPONSE  (b) (5)

18. A number ofcommentators have expressed the opinion that voter fraud simply doesn’t  
exist or the alternative opinion, that, ifit does, it is minor problem with no real effect on  
the integrity ofelections.  

a.  Do you agree that voter fraud does not exist or is so insignificant that it does not  
threaten the integrity ofelections?  

RESPONSE  (b) (5)
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b.  Do you think that voter fraud is a bona fide issue that states should be entitled to  
address with voter ID laws?  

RESPONSE:  (b) (5)

19. You previously stated in the context ofNorth Carolina’s voter ID law that:  

Fifty years after the March onWashington, 50 years after the Civil Rights  
Movement, we stand in this country at a time when we see people trying to take  
back so much ofwhat Dr. King fought for….People try and take over the State  
House and reverse the goals that have been made in voting in this country….But  
I’m proud to tell you that the Department ofJustice has looked at these laws, and  
looked at what’s happening in the Deep South, and in my home state ofNorth  
Carolina [that] has brought lawsuits against those voting rights changes that seek  
to limit our ability to stand up and exercise our rights as citizens.  And those  
lawsuits continue.  

Do you believe that North Carolina’s voter ID law is a pretext for, or was motivated by,  
racial discrimination?  

RESPONSE  (b) (5)

20. First Amendment freedoms that protect the press became a lot more tenuous duringMr.  
Holder’s administration ofthe DOJ.  InMay 2013, the Department obtained phone  
records for the Associated Press (“AP”) without the knowledge ofthat organization,  
reportedly as part ofan investigation ofan AP story on CIA operations in Yemen.  It then  
came to light that in 2010 the Holder Justice Department obtained a warrant to search the  
emails ofa Fox News reporter James Rosen  the Department claimed Rosen was a  
potential co-conspirator with a State Department contractor in violation ofthe Espionage  
Act.  Since then the DOJ has issued new guidelines governing how it obtains evidence  
from journalists.  The guidelines maintain in that notice ofa subpoena may be withheld  
only ifnotifying the journalist would present a “clear and substantial threat” to an  
investigation or to national security.  

a.  Do you agree that the Department’s treatment ofjournalists has been heavy-
handed and that reform ofDOJ practices was necessary?  

RESPONSE  I  (b) (5)
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(b) (5)

b.  Do you believe that the DOJ investigations described above pose a serious risk of  
chilling free speech?  

RESPONSE  I  (b) (5)

(b) (5)

c.  Do you support the new guidelines?  

RESPONSE  (b) (5)

d.  As a federal prosecutor, you are no doubt aware ofthe balance between individual  
liberties and the need to conduct thorough and effective investigations.  Do the  
guidelines strike the right balance?  

RESPONSE  (b) (5)

e.  Howwould the Lynch Justice Department distinguish itselffrom the Holder  
Justice Department when it comes to the investigation ofjournalists?  

RESPONSE  (b) (5)
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21. There have been significant developments recently at the DOJ regarding policies on civil  
asset forfeiture in response to abuses byU.S. Attorney’s Offices and federal and state  
agencies.  AttorneyGeneral Holder just announced that the DOJ will end the Equitable  
Sharing Program, which essentially apportions billions ofdollars in seized assets between  
federal, state, and local authorities  a huge pool ofmoney that clearly created a risk of  
encouraging aggressive, ifnot unlawful, seizures form individuals who are not charged  
with a crime, have not been indicted and have not enjoyed any due process whatsoever.  
Your office in the Eastern District ofNewYork alone has seized over $100 million in  
recent years.  

a.  Do you believe that there have been inappropriate or excessive seizures by your  
office or by the DOJ with respect to civil asset forfeitures, adoptive seizures, and  
equitable sharing practices?  Ifso, please describe with particularity any such  
cases.  

RESPONSE  

e  

e  

(b) (5)

(b) (5)

(b) (5)

b.  After inquiries bymembers ofChairman Grassley’s staff, a company in your  
district, Hirsch Brothers, was recently returned $500,000 that your office seized  
from it as part ofa civil asset forfeiture.  Please explain the basis for the seizure  
and the reason why the funds were returned only after a congressional inquiry was  
initiated.  

RESPONSE  (b) (5)
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(b) (5)

(b) (5)

(b) (5)

(b) (5)

c.  Has your office implemented the reforms announced by AttorneyGeneral  
Holder?  

RESPONSE  (b) (5)

d.  What steps are you taking in your office to ensure that no additional individuals or  
companies like Hirsch Brothers will have their assets wrongfully seized?  

RESPONSE  (b) (5)
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(b) (5)

e.  What steps do you plan to take, ifconfirmed, to ensure that the DOJ returns  
wrongfully seized assets promptly and does not continue to seize assets  
wrongfully?  

RESPONSE  (b) (5)
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QUESTIONS  FROM  SENATOR  SESSIONS  

1.  Do you believe that President Obama has exceeded his executive authority in any way?  
If so, how?  

RESPONSE:  
.  

(b) (5)

2.  On August 6, 2014, just a few months before President Obama announced his executive  
amnesty,  he  said:  “I think that I never have  a green light [to push the limits of executive  
power].  I’m bound by the  Constitution; I’m bound by separation ofpowers.  There are  
some  thing  can’t do.  Cong  ress  ress  s  we  has  the  power ofthe  purse,  for example…  Cong  

has to pass a budget  and authorize spending  a  reen  lig  .  So I don’t have  g  ht.”  

Do you agree with that statement?  

RESPONSE:  
.  

(b) (5)

3.  Do you agree that Congress has a duty not to fund programs that are unconstitutional?  

RESPONSE: s  
.  

(b) (5)

4.  Do you agree that Congress has the power to fund programs it agrees with, and not to  
fund programs it disagrees with or considers to be unlawful?  

RESPONSE:  
.  

(b) (5)

5.  On January 20, 2014, it was reported that two Yemini nationals, Saddiq al Abbadi and  
Ali Alvi, members of al Qaeda, had been charged with conspiracy to murder U.S.  
nationals abroad and providing material support to al Qaeda, and will be tried in United  
States federal court in your district, the Eastern District of New York.  Both men fought  
against U.S. military forces on multiple occasions, and Al  Abbadi allegedly led an attack  
against U.S. forces in Afghanistan during which a U.S. Army Ranger was killed and  
several others were seriously wounded.  On January 23, 2014, it was reported that Faruq  
Khalil Muhammad ‘Isa,  accused oforchestrating an attack that killed five U.S.  soldiers  in  

Iraq, will also be tried in the Eastern District of New York.  It is undisputed that these  
individuals are foreign terrorists, captured abroad while engaged in armed conflict against  
U.S. forces.  Do you agree that these individuals are unlawful enemy combatants and, as  

1 

Document  ID:  0.7.10663.25455-000001  



-

such, could be tried before a military commission and detained for the duration of  
hostilities under the law of war?  

RESPONSE:  l  
ll  

e  
s  

g  

c  

(b) (5)

6.  If an individual is charged with violations of the laws of war and appears to be an active  
and committed member of al Qaeda or another terrorist organization that has threatened  
the United States or its allies, would you support the detention of that individual as a  
prisoner of war so long as al Qaeda or that terrorist organization continues to threaten  
acts of  war or terrorism against the United States or its allies?  

RESPONSE:  l  

.  

(b) (5)

7.  Does the president have the power to detain terrorism suspects without trial in the United  
States?  If so, for how long?  

RESPONSE:  (b) (5)

8.  Do you agree that, under the laws of war and controlling case law, the United States  
military has the ability to detain enemy combatants until the end of hostilities without  
bringing charges?  

RESPONSE: . 
t 

(b) (5)
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(b) (5)

9.  Do you agree that in the civilian justice system, defendants are required to be told they  
have the right to remain silent and that interrogation must stop if they invoke that right,  
and that there is no such requirement in the military system for enemy combatants?  

RESPONSE:  

t  
t  

f  

l  

(b) (5)

10.  Do you agree that in the civilian justice system, when a suspect is interrogated, he has a  
right to counsel, the interrogator must tell him of that right, and the interview must cease  
until a lawyer arrives if the request is made, and that there is no corresponding right in the  
military system for enemy combatants?  

RESPONSE: t 

t 

t 
t 

. 

(b) (5)
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11.  Do you agree that in the civilian justice system, an individual must be brought promptly  
before a judge and be charg  a crime  or released (formerly known as  ed with  the  “48  hour  
rule”),  and that there  is  no such requirement in the  military system for enemy  

combatants?  

RESPONSE:  (b) (5)

12.  Do you agree that, in the civilian justice system, the Speedy Trial Act sets strict  
guidelines on how long after arrest a  prosecutor has to present a case to a grand jury, and  
that there is no similar timeline by which the military must charge an enemy combatant  
who is detained during wartime?  

RESPONSE:  t  

.  

(b) (5)

13.  In May 2011, in a speech before the American Association of Professional Law  
Enforcement, you stated:  

“Military commissions  have  been streng  you agree  or  thened,  and whether  disagree with  
[the] Congressional action that restricted Guantanamo Bay detainees to military  
commissions, the fact is there is no longer the presumption that terrorism cases will  
automatically be tried in federal court.”  

In 2009, President Obama signed legislation passed by a Democratic  controlled Congress  
strengthening the Military Commissions Act of 2006.  While you have acknowledged  
that military commissions have been strengthened, you appear to be continuing to operate  
under the presumption that foreign terrorists captured abroad should be brought into the  
United States and put in a civilian judicial system.  If confirmed, will you continue  
Attorney General Holder’s  policy that there  is a presumption that foreig terrorists  should  n  

be tried in Article III courts?  

RESPONSE: l (b) (5)
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f  

(b) (5)

.  

14.  Do you believe that it should be the policy of the United States to negotiate with  
terrorists?  

RESPONSE:  t  
.  

(b) (5)

15.  Ifconfirmed,  will you advise the president to  keep in place the United States’  
longstanding policy of not negotiating with terrorists?  

RESPONSE:  
t  

(b) (5)

16.  Do you support a permanent extension of the intelligence  gathering authorities under the  
Foreign Intelligence Surveillance Act (50 U.S.C. § 1805(c)(2)(B), 50 U.S.C. §§ 1861  2,  
and 50 U.S.C. § 1801(b)(1)(c)), which are set to expire on June 1, 2015?  

RESPONSE:  f  

t  

t  

(b) (5)

17.  During your hearing, you were asked a number of legal questions to which you demurred  
on the grounds that you needed more information, had not studied the issue, or were not  
sufficiently familiar with the “leg  overning particular question.  But  al framework”  g  a  
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when asked by the Ranking Member, you testified without hesitation that  
“waterboarding is  torture  .  .  .  and thus  illeg  al.”  Please take this  opportunity to explain the  
basis for your conclusion, including what steps you took prior to your testimony to form a  
reasoned opinion, and why you were more familiar with this area of the law than the  
subjects on which you declined to answer.  

RESPONSE: (b) (5)

” 

18.  Section 8 of the Military Commissions Act of 2006, Pub. L. No. 109  366, 120 Stat. 2600  
(Oct. 17, 2006), provides protection from prosecution for U.S. personnel involved in  
certain detentions and interrogations of enemy combatants occurring between September  
11, 2001, and December 30, 2005.  Please explain your understanding of the scope of this  
immunity.  

RESPONSE:  (b) (5)

19.  Did you participate in the drafting of or provide input for the October 28, 2014 Executive  
Office for United States  Attorneys’  policy memo  directing that U.S.  Attorneys  should  

pursue only the most egregious marijuana offenses on Indian reservations that are  
growing and selling marijuana, even if those reservations are located within states where  
marijuana is illegal under state (and federal) law?  If so, what was the scope and  
substance of your participation and/or input?  

RESPONSE:  
r  

t  

.  

l  

(b) (5)

20.  If confirmed, what actions would you direct a U.S. Attorney to take if an Indian  
reservation, located in a state where marijuana use is illegal under state law, legalized  
marijuana?  

RESPONSE: 
l 

(b) (5)
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. 
(b) (5)

21. If confirmed, what actions would you direct a U.S. Attorney to take if an Indian 
reservation, located in a state where marijuana use is legal under state law, criminalized 
marijuana? 

RESPONSE: (b) (5)

22. In his August 2013 memo to U.S. Attorneys, Deputy Attorney General Cole announced 
the Justice Department would essentially cease prosecutions in states that had legalized 
marijuana, as long as those states have “strong and effective regulatory and enforcement 

systems that will address the threat those state laws could pose to public safety, public 
health, and other law enforcement interests.” As Chairwoman ofthe AttorneyGeneral’s 
Advisory Committee, were you involved in drafting that memo? If so, please explain 
your involvement, including what you advised the Attorney General with regard to the 
policies set forth in the memo. 

RESPONSE: (b) (5)

23. Attorney General Holder has advocated for reducing mandatory minimum sentences for 
drug trafficking, and has endorsed legislation that would reduce by at least half the 
mandatory minimum sentences for trafficking in heroin, methamphetamine, cocaine, 
LSD, PCP, marijuana, and other opiates. A number of law enforcement groups, 
including the National Association of Assistant U.S. Attorneys (NAAUSA), the Federal 
Law Enforcement Officers Association, and the National Narcotic Officers’ 

Associations’ Coalition opposed that legislation. It was also reported that several other 
g  the Fraternal Order ofPolice, the National Sheriffs’ Association, theroups, including  

International Association of Chiefs of Police, the National Association of Police 
Organizations, the Major County Sheriffs’ Association and the National District 
Attorneys Association were very concerned that cutting mandatory minimums in half will 
severely impact their ability to secure a defendant’s cooperation in indicting the “bi ger 
fish” in a drug conspiracy. In a January 31, 2014 letter to this Committee, NAAUSA 

which represents the interests of the 5,400 Assistant U.S. Attorneys nationwide wrote: 

“Mandatory minimums serve as an indispensable tool in enabling law enforcement and 
prosecutors to secure offender cooperation and dismantle criminal organizations. The 
current system of mandatory minimum penalties is the cornerstone in the ability of 
Assistant United States Attorneys and federal law enforcement agents to infiltrate and 
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dismantle large  scale drug trafficking organizations and to take violent armed career  
criminals off the streets.  Mandatory  minimums deter crime and help gain the  
cooperation of defendants in lower  level roles in criminal organizations to pursue higher  

level targets.  They have been demonstrably helpful in reducing crime. Time and  
again,  Assistant United States Attorneys have solved crimes and secured justice through  
the deterrent power of mandatory minimum sentences.”  

a.  Do  you ag  with NAAUSA’s  statement?  ree  

. 

RESPONSE:  
e  

e  

(b) (5)

b.  Do you agree that drug trafficking is a serious offense that is deserving of equally  
serious mandatory minimums in order to deter such behavior?  

.  

RESPONSE: e  
d  

e  

(b) (5)

24.  As a United States Attorney, what types of drug offenders have been your priority  
targets?  

.  

RESPONSE:  (b) (5)

25.  If a member of a drug trafficking ring is apprehended while in possession of such a  
substantial amount of drugs so as to trigger a mandatory minimum sentence, and the  
individual cooperates, it is very common for the prosecutor to file a motion for  
“substantial assistance,” which means that person will not receive a mandatory minimum  
even though they were carrying enough drugs to trigger the mandatory minimum.  How  
often would you estimate this occurs in your office?  
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RESPONSE: (b) (5)

. 

26. Congress’s purpose in creating  uidelines was to ensure that the sentencesentencin g  a 

defendant received for a particular crime did not depend on the judge he or she happens 
to draw a reality that has been characterized as “luck ofthe draw.” Under the Supreme 
Court’s decision in United States v. Booker, however, the federal sentencing guidelines 
are now advisory, rather than mandatory. Now that judges are no longer required to 
follow the guidelines, we are seeing the very disparities, including racial disparities, in 
sentences that Congress sought to correct. According to a 2012 report from the United 
States Sentencing Commission, “unwarranted disparities in federal sentencing appear to 
be increasing.” Ifconfirmed, will you commit to work with Congress to ensure that 

federal courts take sentencing guidelines into account in every case to avoid unwarranted 
sentencing disparities? 

. 

RESPONSE: (b) (5)

27. The Supreme Court in United States v. Rita held that appellate courts may regard 
properly calculated within guidelines sentences as presumptively reasonable. In view of 
this holding, do you believe it would improve compliance with the guidelines and 
thereby reduce disparities to adopt an appellate standard in line with the Rita 

decision? If you disagree, please cite the basis for your view. 

RESPONSE: 

t 

s 

r 
I 

(b) (5)
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28.  As United States Attorney, you must have been contacted about the possibility of  
clemency in cases handled by your office.  Did you ever endorse any of these suggestions  
(i.e., did you ever agree that clemency was warranted in any case your office  

prosecuted)?  If yes, please provide examples.  If no, please explain why not.  

RESPONSE: 
t 

e 

, 
.  

(b) (5)

29.  Do you agree that robust enforcement of existing criminal laws deters the use of a gun  
during a criminal act?  

RESPONSE
t  

:  (b) (5)

30.  Do you agree that before enacting new laws that restrict the constitutional rights of law  
abiding citizens, we should enforce the laws already in place that apply to criminals?  

e  

RESPONSE  d:  (b) (5)

31.  If confirmed, will you commit to enforce existing criminal laws and not to seek new  
authorities that limit the rights of law  abiding Americans?  

RESPONSE: (b) (5)
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32.  In April 2013, the Senate rejected measures that would have instituted a ban on so called  
“assault weapons” and larg capacity mag  azines, required universal background checks,  e 
and created new unnecessarily high criminal penalties for firearm offenses.  In October  
2014,  Attorney General Holder referred to these  as  “really reasonable  g safety  un  

measures.”  

Do  you ag  with Attorney General Holder’s  statement?  ree  

. 

RESPONSE: t  (b) (5)

33.  Do you personally favor allowing concealed carry permits for law abiding citizens?  

.  

RESPONSE: t  (b) (5)

34.  Do you acknowledge that as head of the Justice Department the Attorney General has the  
responsibility to ensure that federal immigration laws are enforced?  

RESPONSE:  (b) (5)

35.  According  U.S.  Immig  ration and Customs  Enforcement’s  FY2014 Enforcement and  to  
Removal Operations  Report,  ICE’s  efforts in removing convicted criminal aliens  have  
been adversely impacted by “an increasing number ofstate and local jurisdictions  that are  
declining to honor ICE detainers,” resulting in the release ofcriminal aliens  into the  

community.  The report states that since January 2014, state and local law  enforcement  
agencies have refused to honor 10,182 detainers.  It is my understanding that through  
September 2014, the recidivism rate for this group was a stunning 25 percent, including  
5,425 subsequent arrests and 9,316 criminal charges.  It is also my  understanding that  
litigation by individuals and advocacy groups are a major factor in this non  cooperation.  
If confirmed, will you commit to devote Justice Department resources to put a stop to this  
dangerous practice?  

f  

.  

RESPONSE: (b) (5)
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36.  Pursuant to the Prison Rape Elimination Act (PREA), the Justice Department routinely  
withholds grants to state and local jurisdictions for noncompliance.  If confirmed, would  
you support withholding State Criminal Alien Assistance Program (SCAAP) grants to  
jurisdictions that refuse to honor ICE detainers?  

RESPONSE:  e  

p  
e  

.  

(b) (5)

37.  Do you agree that the decision to release criminal aliens in general poses an unnecessary  
and unreasonable risk to the public safety?  

RESPONSE: 

, 

(b) (5)

38.  Do you support a role for state and local law enforcement, consistent with federal law, in  
enforcing federal immigration laws?  Please explain your answer.  

.  

RESPONSE:  (b) (5)

39.  The 287(g) program, which trains local law enforcement to determine whether an  
individual is lawfully present, has been extremely successful.  The website for U.S.  
Immigration and Customs  Enforcement (ICE)  once  touted the prog  ram’s  success:  “Since  

January 2006, the 287(g) program is credited with identifying more than 304,678  
potentially removable aliens  mostly at local jails.  ICE has trained and certified more  
than 1,300 state  and local officers  to  enforce  immig  aration law.”  In  statement last  

October,  an  ICE spokesperson said the  287(g  ram  as  a) prog  “acts  force multiplier for the  
agency and enhances public safety in participating jurisdictions by  identifying potentially  
dangerous criminal aliens and ensuring they are removed from the United States and not  
released back into our communities.”  Nevertheless,  the  Obama administration has  
systematically dismantled the program, cancelling agreements with local law  
enforcement and slashing funding for the program, largely because amnesty advocates  
oppose the program.  If confirmed, will you commit to working with Congress to rebuild  
the 287(g) program, and devote the necessary Justice Department resources to the  
program?  
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RESPONSE:  I  (b) (5)

40.  If confirmed, will you commit to reinstating Operation Streamline prosecutions and  
ensure that the Justice Department has or requests the resources necessary to expand the  
program across the entire southwest border?  

.  

RESPONSE:  (b) (5)

41.  Is accurately reporting one’s  income and properly filing one’s  income tax return an  

obligation shared by everyone in this country?  If so, do you agree that someone who  
fails  to do so  lacks  “g  as  ood moral character”  required under the various  provisions  in the  

Immigration and Nationality Act?  If not, please explain why not.  

e 

.  

RESPONSE: e  (b) (5)

42.  To my knowledg  arding  the president’s  al Counsel opinion reg  e,  the Office ofLeg  

executive action on immigration does not identify any statutory authority for the  
provision of Employment Authorization Documents to the majority of the individuals  
eligible for either the Deferred Action for Childhood Arrivals or the Deferred Action for  
Parents of Americans and Lawful Permanent Residents programs.  Please identify the  
legal authority for the provision of Employment Authorization Documents to these  
individuals.  If you find that such authority does not exist, will you ask the Office of  
Legal Counsel to revise its opinion?  

RESPONSE:  (b) (5)

43.  If confirmed, will you commit to conducting a thorough review of pending cases within  
the Executive Office for Immigration Review (EOIR)  the Immigration Courts and the  
Board of Immigration Appeals  to identify the source of the backlog in the system, and  
to providing the results of that review to this Committee within 60 days?  
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RESPONSE: (b) (5)

44.  It is my understanding that EOIR has provided members of the Board of Immigration  
Appeals with an extremely generous, and perhaps questionable, teleworking program.  
If confirmed, will you provide a description of this policy to the Committee within 60  
days?  

.  

RESPONSE:  (b) (5)

45.  Last year, the Board of Immigration Appeals issued a published decision in the Matter  

of  Chairez, 26 I&N Dec.  349 (2014),  which held that the  United States Supreme Court’s  

decision in Descamp v.  United  States, 133 S. Ct. 2276 (2013), applies to the analysis of  s  

criminal convictions in immigration proceedings.  Descamps, and its predecessor cases  
(Taylor  v.  United  States, 495 U.S. 575 (1990); Shep  ard  v.  United  States, 544 U.S. 13  
(2005)), arose out of concerns regarding the Sixth Amendment in the criminal sentencing  
context.  Do  you ag  with the Board’s  decision?  Ifso,  why should  a strict,  technical  ree  

analysis, which can only benefit aliens with serious criminal convictions, be applied to  
civil immigration proceedings, where the Sixth Amendment does not apply?  Is the safety  
of our communities more important, or the ability of a criminal alien to remain in this  

country?  

RESPONSE:  (b) (5)

46.  8 U.S.C. §1229a clearly states that an alien has the right of  being represented  at no  
expense to the government  in removal proceedings.  The Board of Immigration  
Appeals  has  a “Pro  Bono  Project,” in which it secures  counsel for previously  

unrepresented aliens  in cases on appeal with the Board.  

a.  Do you believe that this program complies with federal law?  
b.  If confirmed, will you direct the Board to stop using taxpayer resources to find  

counsel for aliens and eliminate this program?  
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RESPONSE: ” 

It  

t  
.  

(b) (5)

47.  The Department of Justice has provided federal funds for an AmeriCorps program to  
provide attorneys to aliens in immigration proceedings.  

a.  Do you believe that this program complies with federal law?  
b.  If confirmed, will you cease using taxpayer resources to provide attorneys for aliens  

in immigration proceedings and eliminate the program?  

RESPONSE:  (b) (5)

48.  In the 2001 case Zadvydas  v.  Davis,  the Supreme Court held that the government can  
detain an alien ordered removed for the initial 90 days allowed by 8 U.S.C. §1231(a)(2),  
and thereafter only for a period reasonably necessary to secure the alien’s  removal.  It is  

presumptively reasonable for the government to detain the alien for six months or less,  
but after that time the government must show a significant likelihood of removal in the  
reasonably foreseeable future.  Unfortunately,  due  to either the alien’s  actions  or the  alien  
home  country’s  lack of“cooperation,”  the government,  even  ifacting  diligently,  often  

cannot repatriate the alien.  This has resulted in the release of thousands of criminal aliens  
back into the general public, where they often re  offend, in many cases committing even  
more heinous crimes.  Would you support legislation to fix the problems caused by this  
case?  

t 

g  
.  

RESPONSE:  (b) (5)

49.  Similarly, in the 2013 case of Rodriguez  v.  Robbins, the U.S. Court of Appeals for the  
Ninth Circuit held that criminal and arriving aliens held in mandatory detention under 8  
U.S.C. §§1226(c) and 1225(b), respectively, must be provided with a bond hearing after  
six months detention.  In other words, the detention of criminal and arriving aliens is only  
mandatory for six months, after which the government is required to show that the aliens  
in custody are either a flight risk or a danger to public safety in order to continue  
detention.  This  is true  ardless  ofthe  detainee’s adjudication status.  Like  Zadvydas,reg  

this case could contribute to the release of dangerous criminal aliens back into  
communities.  Would you support legislation to fix the problems caused by this case?  
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RESPONSE: 

t 

,  

(b) (5)

50.  8 U.S.C.  §1228(a) states  that the Attorney General “shall provide  for the availability of  
special removal proceeding at certain Federal,  State,  and local correctional facilities” fors 

certain criminal aliens.  Conducting hearings in such a manner reduces the cost of future  
detention at taxpayer expense.  Do you support the expansion of this program, and if so,  
how will you sure its implementation by EOIR?  Will you coordinate with the  
Department of Homeland Security to ensure that, where applicable, as many removal  
hearings as possible will be conducted in this manner?  

.  

RESPONSE: t  
t  

(b) (5)

51.  The 1940s  reg  ulation that created the “Fairness  Doctrine”  was  held unconstitutional in a  

1986 Federal Communications Commission decision.  The following year, the  
Department of Justice advised the president to veto legislation that would have codified  
the doctrine in statute.  Do you believe that the Fairness Doctrine is constitutional?  

.  

RESPONSE:  (b) (5)

52.  Please list which programs within the Justice Department, if any, you believe can be  
eliminated because they are ineffective, duplicative, unnecessary, or have outlived their  
purpose.  

. 

RESPONSE: (b) (5)
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53.  I am told that litigating attorneys within Main Justice are paid significantly more than  
similarly  situated federal prosecutors within the 93 U.S. Attorney Offices across the  
country.  This pay variance is especially large at the entry level, and can differ as much as  
$30,000 between similarly situated Assistant U.S. Attorneys and Justice Department trial  
attorneys.  I am also told that the Department has the authority to correct the problem  
because it arises out of the uneven treatment in pay of Assistant U.S. Attorneys, covered  
under the specialized Administratively Determined pay schedule for Assistant U.S.  
Attorneys, and the pay of all other Department attorneys, covered under the government  
wide General Schedule.  In your capacity as  chair ofthe  Attorney General’s  Advisory  

Committee, what have you done to address this problem, and what will you do to correct  
it, if you are confirmed as Attorney General?  

s  
f  

RESPONSE: (b) (5)

54.  On January 16, 2014, Attorney General Holder announced a new policy that prohibits  
federal agency forfeiture of assets seized by state and local law enforcement agencies.  
Would you agree that these forfeitures are important tools that enable law enforcement to  
effectively investigate, disrupt, and dismantle criminal organizations?  If confirmed, will  
you continue Attorney General Holder’s  policy?  

RESPONSE:  
t  

. s  

.  

t  
f  

ll  

(b) (5)
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55.  Have you ever expressed an opinion on whether the death penalty is unconstitutional?  If  
so, what was that opinion?  If not, do you have such an opinion and what is it?  

RESPONSE:  
l  

(b) (5)

56.  When Attorney General Holder announced that the administration would no longer  
defend the Defense of Marriage Act (DOMA), he claimed that by doing so, it was acting  
consistent with the  Justice Department’s  “longstanding practice ofdefending the  

constitutionality of duly  enacted statutes if reasonable arguments can be made in their  
defense.”  Do you agree that there are several reasonable arguments in defense of  
DOMA, including that the law is rationally related to legitimate government interests in  
procreation and childrearing, or do you agree with the administration that it is not  
rationally related to those ends?  

RESPONSE: d  (b) (5)

h  
,  
,  

f  
.  

e  

r  

57.  Do you acknowledge that the George W. Bush administration successfully defended  
DOMA on the basis that the law is rationally related to legitimate government interests in  
procreation and childrearing?  

RESPONSE:  (b) (5)

58.  Do you acknowledge that those same arguments had been relied on by federal and state  
courts  in upholding  states’  traditional marriage laws?  
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RESPONSE:  
d  

(b) (5)

59.  Do you agree that the Executive Branch has a clear and unwavering duty to vigorously  
defend the constitutionality of any law for which a reasonable defense may be made?  

RESPONSE:  (b) (5)

h  

e  

.  (b) (5)

60.  Do you agree that there is a difference between refusing to defend a law that the  
administration regards as unconstitutional and refusing to defend a law that the  
administration opposes on policy grounds?  

RESPONSE:  

61.  Do you agree that if an administration refuses to defend clearly constitutional laws based  
on its own policy views, it is violation of the oath to protect and defend the Constitution  
and the laws of the United States?  

RESPONSE:  
l  

(b) (5)

.  

62.  According to the questionnaire that you submitted to the Committee, in February 2006,  
you spoke at the Federal Bar Council Winter Bench and Bar Conference on whether  
international law should be considered by United States courts.  You indicated that you  
did not have lecture notes and that no transcript of the event is available.  Please describe  
the substance of your remarks at that conference.  
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RESPONSE:  (b) (5)

63.  Have you ever expressed a view regarding whether it is appropriate for a United States  
judge to rely on foreign law?  If so, what was that opinion?  If not, do you have such an  
opinion?  

RESPONSE:  (b) (5)

n  

64.  Have you ever expressed a view regarding whether it is appropriate for a United States  
judge to rely on foreign law in deciding the meaning of the U.S. Constitution?  If so, what  
was that opinion?  If not, do you have such an opinion?  

RESPONSE:  

r  

(b) (5)

65.  Do you think that the jurisdiction of the International Criminal Court is based in  
customary international law, or solely on ratification of the Rome Statute?  

RESPONSE:  (b) (5)

66.  In April 2009, a Spanish judge began an investigation into alleged torture at the detention  
facility at Guantanamo Bay.  Speaking to reporters in Berlin a few days later, Attorney  
General Holder was asked whether the Justice Department would cooperate with such an  

investigation.  He said:  “Obviously,  we  would look at any request that would come from  
a court in any country and see how and whether we should comply with it . . . This is an  
administration that is determined to conduct itself by the rule of law and to the extent that  
we receive lawful requests from an appropriately created court, we would obviously  
respond to it.”  He  later clarified his statement by saying that he  was  talking only about  
“evidentiary requests.”  Ifconfirmed,  how would you respond to such investigations  and  

evidentiary requests?  
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RESPONSE: (b) (5)

21  

Document  ID:  0.7.10663.25455-000001  



 

 

 

QUESTIONS  FROM  SENATOR  CRUZ  

Questions  on  Executive  Amnesty  

I.  Deferred  Action  

 On two occasions, the Obama Administration has granted amnesty (otherwise known as  
“deferred action” because it suspends removal proceedings otherwise required by law) to  
entire classes of illegal immigrants:  

o Deferred Action for Childhood Arrivals (“DACA”):  In a June 2012 memorandum,  
then Secretary of Homeland Security Janet Napolitano announced that certain illegal  
immigrants under the age of 31 who came to the United States as children could  
apply for deferred action.1 

o Deferred Action for Parental Accountability (“DAPA”):  In a November 2014  
memorandum, the current Secretary of Homeland Security Jeh Johnson expanded the  
DACA program to include childhood arrivals who are now over the age of 30 and  
announced a new program that would allow certain parents of children who are either  
citizens or lawful residents of the United States to apply for deferred action.  This  
most recent program would grant amnesty to an estimated 5 million illegal  
immigrants.2 

In a subsequent legal memorandum issued by the Department of Justice’s Office of Legal  
Counsel (OLC), the Administration justified the legality of its decision to grant deferred  
action to a class of 5 million illegal immigrants as a legitimate exercise of its  
prosecutorial discretion.3 

1.  Based  on  the  material  and  information  contained  in  the  OLC  opinion,  please  
answer  each  of the  following  questions  separately:  

a.  Do  you  agree  or  disagree  with  the  legal  conclusions  in  the  OLC  opinion?  

RESPONSE:  
e 

e 

(b) (5)

1 Janet Napolitano, Exercising  Prosecutorial  Discretion  with  Respect  to  Individuals  Who  Came  to  the  United  States  

as  Children  (Jun. 15, 2012).  
2 Jeh Johnson,  Exercising  Prosecutorial  Discretion  with  Respect  to  Individuals  Who  Came  to  the  United  States  as  

Children  and  with  Respect  to  Certain  Individuals  Who  Are  the  Parents  of  U.S.  Citizens  or  Permanent  Residents  

(Nov. 20, 2014).  
3 U.S.  Department  of  Justice,  Office  of  Legal  Counsel,  The  Department  of  Homeland  Security’s  Authority  to  
Prioritize  Removal  of  Certain  Aliens  Unlawfully  Present  in  the  United  States  and  to  Defer  Removal  of  Others  (Nov.  

19, 2014).  
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b.  Cite  the  specific  provisions  of the  United  States  Code  that  authorize  the  
President  to  grant  deferred  action  to  illegal  alien  childhood  arrivals  and  the  
illegal  alien  parents  of U.S.  citizens.  

RESPONSE:  (b) (5)

c.  Define  prosecutorial  discretion.  

RESPONSE:  

d 

. 

. 

(b) (5)

d.  Are the President’s actions a proper  exercise  of prosecutorial  discretion  as  
you  have  defined  it  and  why?  

RESPONSE:  (b) (5)

f 

e.  Does  the  fact  that  Congress  has  expressly  authorized  deferred  action  for  
certain  classes  of removable  aliens4 but  not  for  the  classes  covered  by  DACA  
and  DAPA  establish  that  there  is  no  authority  for  the  President  to  grant  
deferred  action  under  DACA  and  DAPA?  

RESPONSE:  (b) (5)

4 e.g.,  8  U.S.C.  1154(a)(1)(D)(i)(II),  (IV)  (providing  that  certain  individuals  are  “eligible  for  deferred  action”);  8  

U.S.C. 1227(d)(1) (authorizing an  “administrative stay of a final order of removal” for T and U visa applicants who  

can  demonstrate  a  prima  facie  case  for  approval);  115  Stat.  272,  361  (authorizing  “deferred  action” for  certain  
family  members  of  lawful  residents  killed  on  9/11);  117  Stat.  272,  361  (authorizing  “deferred  action” for  certain  

family members of certain U.S. citizens killed in combat).  
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 Article II, Section 3 of the United States Constitution states that the President “shall take 
Care that the Laws be faithfully executed.” Although it may not be feasible for the 
President to enforce every law in every case, there is a difference between declining to 
enforce a law for an entire class of people (which is nothing more than rewriting the law) 
and declining to enforce a law based on the facts and equities of a particular case (which 
is a legitimate exercise of prosecutorial discretion). 

2. Is it a violation of the Take Care Clause for the President to refuse to enforce the 
immigration laws for a distinct class of individuals who are not otherwise 
exempted by Congress? 

RESPONSE: (b) (5)

3. Do you believe the President has the authority to exercise executive discretion to: 
a. categorically exempt a class of people from enforcement of the A fordable 

Care Act? 
b. categorically exempt a class of people from enforcement of federal 

environmental laws? 
c. categorically exempt a class of people from enforcement of the Internal 

Revenue Code? 

R :ESNOPSE (b) (5)
t 

. 

In the lawsuit that Texas and more than 20 other states have brought against the United 
States challenging the President’s actions,5 the United States Government has taken the 
position that its deferred action decisions are judicially unreviewable non enforcement 
decisions.6 

3. Do you agree that the President’s decision to defer removal actions for certain 

categories of illegal aliens is unreviewable by Article III courts? If your answer 
is yes, please provide a detailed explanation as to why. 

RESPONSE: (b) (5)

5 See, e.g., https://www.texasattorneygeneral.gov/files/epress/files/20141203ImmigrationExecutiveOrderLawsuit.pdf (last 

viewed Feb. 5, 2015). 
6 Pl.’s Reply in Support of Mot. for Preliminary Inj., United States v. Texas, No. 1:14-cv-254 (S.D. Tex.) 

(“Plaintiffs’ redress . . . is through the political process, not the courts.” (quoting Def. Opp. at 29)). 
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Questions on Executive Amnesty 

II. Work Authorization 

 Under both DACA and DAPA, illegal immigrants granted deferred action would be 
eligible to apply for work authorization in the United States. 

1. Do you agree or disagree that the President lacks the authority to grant work 
authority to illegal aliens who are eligible for deferred action under DACA or 
DAPA? If you disagree with this statement, please provide a detailed 
explanation as to why, including citations to the relevant statutory authority. 

RESPONSE: (b) (5)

2. Do you agree or disagree that a firmatively granting illegal aliens the right to 
work is not an exercise of prosecutorial discretion? If you disagree with this 
statement, please provide a detailed explanation as to why. 

. 

RESPONSE: (b) (5)

 In his November 20, 2014 memorandum on DAPA, Secretary Johnson cites Section 
274A(h)(3) of the Immigration and Nationality Act (8 U.S.C. 1324a(h)(3)) as the basis 
for his authority to grant work authorizations to illegal aliens.7 For purposes of 
determining work authorization, that provision defines the term “unauthorized alien” as 
an alien who is not “(A) an alien lawfully admitted for permanent residence, or (B) 
authorized to be so employed by this chapter or by the Attorney General” (emphasis 
added). (Note: The language referencing the Attorney General represents unchanged 
“legacy” language that has not been changed since the Department ofHomeland Security 
was first authorized in 2002.) 

3. Do you agree or disagree that the statutory language cited above means that the 
Secretary of Homeland Security has complete discretion to grant work 
authorizations to any alien? If you agree with this statement, please provide a 
detailed explanation as to why. 

7 Jeh Johnson, Exercising Prosecutorial Discretion with Respect to Individuals Who Came to the United States as 

Children and with Respect to Certain Individuals Who Are the Parents of U.S. Citizens or Permanent Residents 

(Nov. 20, 2014). 
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RESPONSE:  (b) (5)

4.  Do  you  agree  or  disagree  that  the  statutory  language  cited  above  gives  the  
Secretary  of Homeland  Security  complete  discretion  to  grant  work  
authorizations  to  all  aliens?  If you  agree  with  this  statement,  please  provide  a  
detailed  explanation  as  to  why.  

RESPONSE:  (b) (5)

Questions  on  Executive  Amnesty  

III.  Advance  Parole  as  Pathway  to  Citizenship/Benefits  

 INA Section 212(d)(5) (8 U.S.C. 1182(d)(5)) authorizes the Secretary of Homeland  
Security to parole otherwise inadmissible immigrants “on a case  by case basis for urgent  
humanitarian reasons or significant public benefit.” INA Section 245(a) (8 U.S.C.  
1255(a)), in turn, allows an alien to have his status adjusted to legal permanent resident if  
that alien was  “admitted or paroled”  into the  United States.  

1.  Do  you  agree  or  disagree  that  the  Secretary  of Homeland  Security  lacks  the  legal  
authority  to  grant  “advance  parole” to  illegal  aliens  covered  by  DAPA  (i.e.,  the  
parents  of U.S.-born  children  who,  but  for  their  unlawful  presence,  would  be  
eligible  for  green  cards)?  If you  disagree  with  this  statement,  please  provide  a  
detailed  explanation  as  to  why.  

. 

RESPONSE:  r (b) (5)

2.  If you  think  that  the  Secretary  of Homeland  Security  does  have  the  legal  
authority to grant “advance parole” to illegal aliens covered by DAPA,  do  you  
agree  or  disagree  that  granting  advance  parole  could  allow  the  Secretary  of  
Homeland  Security  to  then  grant  lawful  permanent  resident  status  to  those  
aliens,  thereby  placing  them  on a “path to citizenship”?  If you  agree  with  this  
statement,  please  provide  a  detailed  explanation  as  to  why.  

RESPONSE:  r (b) (5)
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(b) (5)

Questions  on  Executive  Amnesty  

IV Driver’s Licenses  to  .  DACA and DAPA Recipients  

1.  Do you think that federal law compels states to issue driver’s licenses to DACA and  

DAPA  recipients  who  are  in  the  United  States  illegally?  Whether  you  answer  yes  or  
no,  please  provide  a  detailed  explanation  as  to  why.  

RESPONSE:  (b) (5)

. 

Questions  on  DOJ  Legal  Positions  and  Practices  

I.  Attorney  General’s  Advisory  Committee  

 It is our understanding that you have served on the Attorney General’s Advisory  
Committee of U.S. Attorneys (Advisory Committee) almost since the start of your second  
tenure as United States Attorney for the Eastern District of New York.  Specifically, since  
assuming your duties as United States Attorney on May 3, 2010, you were appointed by  
Attorney General Eric Holder, also in May 2010, to serve on the Advisory Committee.8 

In September 2011, you were appointed by Attorney General Holder to serve as vice  
chair of the Advisory Committee.9 In January 2013, you were appointed by Attorney  
General Holder to serve as chair of the Advisory Committee,10  and you continue to hold  
that chair.  

The Advisory Committee, according to regulation, appears to provide very broad latitude  
in terms of the type and scope of input the Advisory Committee and its members may  
provide to the Attorney General, the Deputy Attorney General, and the Associate  
Attorney General.11  The regulation provides (with emphasis added):  

(b) The Committee shall make recommendations to the Attorney General,  
to the Deputy Attorney General and to the Associate Attorney General  

8 U.S. Department of Justice Press Release,  U.S.  Attorneys  Paul  J.  Fishman  and  Loretta  E.  Lynch  to  Lead  Attorney  

General’s  Advisory  Committee  (Sept. 1, 2011) (noting your initial appointment to the Advisory Committee in May  

2010).  
9 Id.  
10  CNN Library, Loretta  Lynch  Fast  Facts,  CNN (Dec. 5, 2014) (noting your appointment as chair of the Advisory  
Committee in January 2013).  
11  28 CFR 0.10(b).  
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concerning any matters which the Committee believes to be in the best 
interests of justice, including, but not limited to, the following: 

(1) Establishing and modifying policies and procedures of the 
Department; 

(2) Improving management, particularly with respect to the relationships 
between the Department and the U.S. Attorneys; 

(3) Cooperating with State Attorneys General and other State and local 
officials for the purpose of improving the quality of justice in the United 
States; 

(4) Promoting greater consistency in the application of legal standards 
throughout the Nation and at the various levels of government; and 

(5) Aiding the Attorney General, the Deputy Attorney General and the 
Associate Attorney General in formulating new programs for 
improvement of the criminal justice system at all levels, including 

proposals relating to legislation and court rules.12 

1. Do you agree or disagree that the subject matter scope of the Advisory 
Committee, as provided for in the above regulatory language, is essentially 
limitless? If you disagree with this statement, please provide a detailed 
explanation as to why. 

RESPONSE: 

t 

i 
t 

(b) (5)

2. Have you, in any of your capacities on the Advisory Committee (i.e., as an 
entering member, vice chair, or chair) provided any written or verbal advice, 
feedback, or information, or communicated in any direct or indirect way, via 
o ficial or non-o ficial channels, with either the Attorney General, the Deputy 
Attorney General, or the Associate Attorney General, on any of the following 
subjects: 
a. Any aspect of the Administration’s immigration policy, including executive 

amnesty for illegal aliens or work authorization for illegal aliens? 

12 28 C.F.R. 0.10(b). 

28 

Document ID: 0.7.10663.25455-000001 

https://proposalsrelatingtolegislationandcourtrules.12


 

f
f f

b. Any aspect of the Administration’s approach to the Defense of Marriage Act 
(DOMA), including the Administration’s decision to no longer defend 
DOMA in federal court? 

c. Any aspect of the Administration’s enforcement of the Voting Rights Act or 
other federal laws pertaining to voting rights, including its resistance to 
states’ efforts to enhance or enact voter identification laws or its selective 

enforcement of voting rights protections? 
d. Any aspect of the Administration’s enforcement of federal drug laws, 

including its executive decisions to not pursue enforcement in states that have 
legalized marijuana for recreational use? 

e. Any aspect of the Internal Revenue Service’s (IRS) political targeting of  
private organizations seeking tax-exempt status, including the decision to not 
appoint a special prosecutor to investigate that targeting? 

f. Any aspect of Operation Fast and Furious, including Attorney General 
Holder’s contempt finding or the litigation related to that contempt finding? 

g. Any aspect of the Department of Justice’s surveillance of reporters? 
h. Any aspect of the Department of Justice’s application of the Foreign Corrupt 

Practices Act (FCPA), including discussion of potential FCPA targets? 
i. Any aspect of the Administration’s response to the terrorist murder ofU.S. 

citizens in Benghazi, Libya, on September 11, 2012, including decisions 
regarding the post-incident investigation by the Federal Bureau of  
Investigation? 

j. Any aspect of the Administration’s decision to close the Guantanamo Bay 
Detention Facility (GTMO), including the decision to transfer detainees out 
of GTMO? 

k. Any aspect of the Administration’s decision to close its O fice of Political 
A fairs (OPA) in January 2011, including discussion with the U.S. O fice of  
Special Counsel regarding the investigation into OPA? 

RESPONSE: (b) (5)
t 

Questions on DOJ Legal Positions and Practices 

II. DOJ Refusal to Defend DOMA 

 According to Attorney General Eric Holder, it is the longstanding practice of the 
Department of Justice to defend “the constitutionality of duly enacted statutes if 
reasonable arguments can be made in their defense.” Yet, in February 2011, the Attorney 
General announced that the Department would no longer defend the constitutionality of 
Section 3 of the Defense of Marriage Act, which defined marriage under federal law as 
the union of one man and one woman. The Attorney General offered two reasons for this 
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decision:  (1) the Department does not consider the arguments in defense of DOMA to be  
“reasonable,” and (2) the President concluded that DOMA was unconstitutional.13  

1.  Do  you  agree  or  disagree  with  Attorney  General  Holder  that  no  “reasonable” 
arguments  could  be  made  in  defense  of a  law  that  defines  marriage  as  limited  to  
the  union  of one  man  and  one  woman?  If you  agree  with  his  position,  please  
provide  a  detailed  explanation  as  to  why.  

RESPONSE:  

, 
, 

f 

r 

(b) (5)

2.  Do  you  agree  or  disagree  with  the  Attorney  General’s  decision  to  not  defend  
DOMA?14  If you  agree  with  his  decision,  please  provide  a  detailed  explanation  
as  to  why.  

RESPONSE:  (b) (5)

r 

3.  Do  you  agree  or  disagree  with  Attorney  General  Holder  that  the  President  can  
refuse  to  defend  a  law  in  court  that  the  President  believes  is  unconstitutional?  If  
you  agree  with  his  position,  please  provide  a  detailed  explanation  as  to  why.  

RESPONSE:  (b) (5)

13  Press  Release,  Statement  of  the  Attorney  General  on  Litigation  Involving  the  Defense  of  Marriage  Act,  Dept.  of  
Justice (Feb. 23, 2011).  
14  United  States  v.  Windsor, 133 S. Ct. 2675 (2013) (Slip op. at 12, 6 n.2.).  
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t 
’ 

(b) (5)

Questions  on  DOJ  Legal  Positions  and  Practices  

III.  DOJ  Refusal  to  Enforce  Federal  Marijuana  Laws  

 The Obama Administration arguably refuses to fully enforce federal drug laws with  
respect to marijuana, which is still listed as a Schedule I controlled substance in  
accordance with the Controlled Substance Act.  Marijuana continues to be listed under  
Schedule I because it has long been considered by federal law enforcement and medical  
authorities to be both dangerous and without medicinal value.  

1.  Do  you  agree  or  disagree  with  the  federal  position  that  marijuana  is  a  dangerous  
controlled  substance?  If you  disagree  with  the  federal  position,  please  provide  a  
detailed  explanation  as  to  why.  

RESPONSE:  

it  
f  

e  (b) (5)

.  

2.  Do  you  agree  or  disagree  with  the  federal  position  that  marijuana  has  no  
medicinal  value?  If you  disagree  with  the  federal  position,  please  provide  a  
detailed  explanation  as  to  why.  

RESPONSE:  (b) (5)

f 

3.  Do  you  agree  or  disagree  with  the  statement  that  states  that  have  legalized  
marijuana  for  recreational  use  have  done  so  in  violation  of federal  law?  If you  
disagree  with  this  statement,  please  provide  a  detailed  explanation  as  to  why.  

RESPONSE:  , (b) (5)
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4.  Do  you  agree  or  disagree  with  the  statement  that  states  that  have  legalized  
marijuana  for  medicinal  use  have  done  so  in  violation  of existing  federal  law?  If  
you  disagree  with  this  statement,  please  provide  a  detailed  explanation  as  to  why.  

RESPONSE:  (b) (5)

5.  Do  you  agree  or  disagree  with  the  statement  that  federal  prosecutors  possess  the  
prosecutorial  discretion  to  refuse  to  prosecute  all federal  marijuana  cases  as  a  
class  or  group?  If you  agree  with  this  statement,  please  provide  a  detailed  
explanation  as  to  why.  

RESPONSE:  

I 

(b) (5)

d 
s 

6.  Do  you  agree  or  disagree  with  the  statement  that  federal  prosecutors  possess  the  
prosecutorial  discretion  to  refuse  to  prosecute  federal  marijuana  cases  where  the  
amount  of marijuana  at  issue  falls  below  a  certain  threshold?  If you  agree  with  
this  statement,  please  provide  a  detailed  explanation  as  to  why.  

RESPONSE:  (b) (5)

 In April 2013, the Drug Enforcement Administration (DEA) released a report15  that  
reaffirmed the following: (1) that marijuana remains a dangerous controlled substance,  

15  U.S. Drug Enforcement Administration, The  DEA  Position  on  Marijuana  (Apr. 2013).  
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and that its continued listing in Schedule I was entirely appropriate,16  and (2) that many  
(if not all) major American medical association, including the American Medical  
Association, the American Society of Addiction Medicine, the American Cancer Society,  
and the American Academy of Pediatrics, reaffirm the view that marijuana does not have  
medicinal value.17  The DEA’s position on marijuana continues to be echoed by Dr. Nora  
Volkow, Director of the National Institutes of Health’s National Institute on Drug Abuse,  
who is on record stating that marijuana is a harmful, non  medicinal substance.18  

7.  Please  read  the  cited  DEA  report  and,  based  on  the  material  and  information  
contained  in  that  report,  answer  each  of the  following  questions  separately:  
a.  Do  you  agree  or  disagree  with  any  statement  within,  or  portion  of,  the  DEA  

April  2013  report?  If you  disagree  with  any  statement  within,  or  portion  of,  
the  DEA  report,  please  provide  a  detailed  explanation  as  to  why.  

. 
i 

I 

. 

RESPONSE:  (b) (5)

b.  Do  you  agree  or  disagree  with  any  of the  American  medical  associations  that  
marijuana  has  no  medicinal  value?  If you  disagree  with  any  of these  
American  medical  associations,  please  provide  a  detailed  explanation  as  to  
why.  

RESPONSE:  (b) (5)

c.  Are  you  aware  of any  domestic  medical  associations  that  maintain  that  
marijuana  is  either  medicinal,  not  harmful,  or  otherwise  beneficial  to  users?  

RESPONSE:  (b) (5)

16  Id.  at 1  (noting that “[m]arijuana  is  properly categorized under Schedule  I ofthe  Controlled Substances  Act,”  that  

[t]he clear weig  ht ofthe currently available evidence supports this classification,”  and that “there is  a  eneral lack of  g  
accepted safety for its use even under medical supervision”).  
17  Id.  at  2-4  (citing  these  and  other  medical  associations  and  organizations  that  reject  the  notion  that  smoked  

marijuana has any medicinal value).  
18  e.g., New England Journal of Medicine,  Adverse  Health  Effects  of  Marijuana  Use  (Jun. 5, 2014) (co-authored by  

Dr.  Volkow,  and  discussing  the  short- and  long-term  harmful  effects  of  smoking  marijuana,  which  can  include  

neurological  impairment);  American  Psychological  Association,  Marijuana  addiction  a  growing  risk  as  society  

grows  more  tolerant  (May  2011)  (noting Volkow’s  comments  about  how  smoking marijuana  has  the  potential  to  

interfere with cognitive development and function, particularly in developing brains).  
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8. Please read Dr. Volkow’s cited New England Journal of Medicine article and, 
based on the material and information contained in that article, answer each of  
the following questions separately: 
a. Do you agree or disagree with the premise that smoked marijuana is harmful 

to a person’s health? If you disagree with this statement, please provide a 
detailed explanation as to why. 

RESPONSE: (b) (5)

b. Do you agree or disagree with Dr. Volkow’s professional assessment about 
the potential short- and long-term e fects of marijuana usage? If you 
disagree with Dr. Volkow’s professional assessment, please provide a detailed 
explanation as to why. 

RESPONSE: (b) (5)
. 

 Four states Colorado, Washington, Oregon, and Alaska have now legalized the 
cultivation, distribution, and sale of marijuana for purely recreational use, thereby 
creating a legalized and regulated market for the illegal controlled substance within their 
respective states. These states have taken these internal actions to promote marijuana, 
despite the fact that the cultivation, distribution, and sale of marijuana remain illegal 
under federal law.19 Some of these states’ efforts may have at least been encouraged by 
the Obama Administration’s recent executive declarations about new federal marijuana 
related enforcement priorities.20 Colorado’s legalization ofthe cultivation, distribution, 
and sale of marijuana has triggered at least one lawsuit by adjacent states, which now 
trace current marijuana enforcement difficulties to Colorado’s legalization ofmarijuana.21 

19 Governing, State Marijuana Laws Map (Jan. 20, 2015) (identifying Colorado, Washington, Oregon, and Alaska as 

recreational use states). 
20 James M. Cole, Guidance Regarding Marijuana Enforcement (Aug. 29, 2013), identifying the eight following 

federal priorities regarding the enforcement of federal law against marijuana:(1) preventing the distribution of 

marijuana to minors; (2) preventing revenue from the sale of marijuana from going to criminal enterprises, gangs, 

and cartels; (3) preventing the diversion of marijuana from states where it is legal under state law in some form to 
other states; (4) preventing state-authorized marijuana activity from being used as a cover or pretext for the 

trafficking of other illegal drugs or other illegal activity; (5) preventing violence and the use of firearms in the 

cultivation and distribution of marijuana; (6) preventing drugged driving and the exacerbation of other adverse 

public health consequences associated with marijuana use; (7) preventing the growing of marijuana on public lands 

and the attendant public safety and environmental dangers posed by marijuana production on public lands; and (8) 

preventing marijuana possession or use on federal property. 
21 Denver Post, Nebraska and Oklahoma sue Colorado over marijuana legalization (Dec. 18. 2014) (citing the 

multi-state lawsuit and the interstate ramifications of intrastate legalization). 
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f

9. Before you are confirmed to serve as the next Attorney General, what steps will 
you take to require these states to cease and desist their support of the 
cultivation, distribution, and sale of marijuana, or to otherwise bring these states 
into compliance with existing federal controlled substance law? 

RESPONSE: (b) (5)

10. Do you agree or disagree with the statement that state laws that a firmatively 
authorize the cultivation, distribution, or sale of marijuana and that attempt to 
regulate it are preempted by the Controlled Substances Act or other federal 
statutory law? If you disagree with this statement, please provide a detailed 
explanation as to why. 

RESPONSE: (b) (5)

11. Do you agree or disagree with the statement that federal statutory law, by virtue 
of the fact that it unequivocally declares marijuana to be a Schedule I controlled 
substance, preempts state law on the subject of marijuana, and therefore 
necessarily precludes states from creating a marketplace for the cultivation, 
distribution, and sale of marijuana under state law? If you disagree with this 
statement, please provide a detailed explanation as to why. 

RESPONSE: (b) (5)

12. Do you agree or disagree with the Obama Administration’s decision to 
e fectively suspend enforcement of the federal ban on marijuana (except with 
respect to certain enforcement priorities) in states that have legalized the 
cultivation, distribution, and sale of marijuana? If you agree with this decision, 
please provide a detailed explanation as to why. 

RESPONSE: 
, 

(b) (5)
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. 
(b) (5)

13.  Do  you  agree  or  disagree  with  the  statement  that  it  violates  the  Take  Care  
Clause  for  the  Administration  to  enforce  marijuana  laws  only  in  states  that  have  
not  legalized  the  use  of marijuana  in  some  way?  If you  disagree  with  this  
statement,  please  provide  a  detailed  explanation  as  to  why.  

RESPONSE:  

 Reports indicate that there are arguably significant banking irregularities among  
Colorado’s  legalized marijuana  related businesses, which raise the significant possibility  
that these businesses may be improperly avoiding the reporting of marijuana  related  
revenue in order to avoid paying federal income taxes.22  

14.  Before  you  are  confirmed  to  serve  as  the  next  Attorney  General,  can  you  commit  
or  not  commit  to  dedicating  the  resources  of the  Department  of Justice  to  
investigating  the  degree  to  which  these  Colorado-based  marijuana-related  
businesses  may  be  avoiding  the  payment  of federal  income  taxes?  If you  will  not  
commit  to  investigating  the  tax  compliance  of these  businesses,  please  provide  a  
detailed  explanation  as  to  why.  

RESPONSE:  t 
I 

t 
t 

(b) (5)

Questions  on  DOJ  Legal  Positions  and  Practices  

IV.  DOJ  Refusal  to  Appoint  Special  Prosecutors  for  IRS  Matters  

 In May 2013, the Treasury Inspector General for Tax Administration (“TIGTA”)  
confirmed that the IRS had used inappropriate criteria to identify potential political  

22  Denver  Post,  IRS  fines  unbanked  pot  shops  for  paying  federal  payroll  tax  in  cash  (Jul.  2,  2014)  (noting  how  
marijuana-based  businesses  are  frequently  unable  to  use  legitimate  banks  because  of  the  illicit  nature  of  their  

business).  
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organizations applying for tax exempt status under Section 501(c)(4).23 In the months 
since, the President Obama has publicly discussed the severity of the situation,24 and 
Attorney General Holder has asserted an intention to launch a criminal investigation into 
the above IRS abuses. To date, however, there are no outward signs of an active criminal 
investigation; the individual appointed to lead the internal Department of Justice 
investigation into the IRS had contributed heavily to President Obama and the 
Democratic Party;25 and Attorney General Holder has refused requests to appoint a 
special prosecutor for an investigation into IRS.26 

1. Do you agree or disagree with Attorney General Holder’s decision to not appoint 
a special prosecutor? If you agree with his decision, please provide a detailed 
explanation as to why. 

2. Before you are confirmed to serve as the next Attorney General, will you or will 
you not commit to appoint a special prosecutor for the purpose of conducting an 
investigation into the potential criminal wrongdoing in connection with the 
IRS’s above documented conduct? If you will not commit to appointing a 
special prosecutor, please provide a detailed explanation as to why. 

RESPONSE: f 
o 

(b) (5)

d 

i 

ll 

5, 
. 

t 

I 

23 Treasury Inspector General For Tax Administration, Ina propriate Criteria Were Used to Identify Tax-Exempt 

A plications for Review (May 14, 2013). 
24 Press Release, Statement by the President, White House (May 14, 2013). 
25 Katie Pavelich, BREAKING: New Emails Show Lois Lerner Was in Contact With DOJ About Prosecuting Tax 

Exempt Groups, TownHall (Apr. 16, 2014). 
26 Letter from Principal Deputy Assistant Attorney General Peter J. Kadzik to Senator Ted Cruz (March 10, 2014). 
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(b) (5)
e 

e 
f 
e 

 There have also been allegations that the IRS has shared thousands of pages’ worth of 
confidential taxpayer information with the White House.27 Such sharing may have 
violated federal laws designed to protect the confidentiality of taxpayer information. 

3. Before you are confirmed to serve as the next Attorney General, will you or will 
you not commit to appoint a special prosecutor for the purpose of conducting an 
investigation into any alleged sharing of confidential taxpayer information with 
the White House? If you will not commit to appointing a special prosecutor, 
please provide a detailed explanation as to why. 

RESPONSE: . (b) (5)

Questions on DOJ Legal Positions and Practices 

V. Operation Fast and Furious 

 On August 19, 2009, the Obama Administration created a new strategy (dubbed 
“Operation Fast and Furious”) to ostensibly stem the flow of illegal weapons from the 
United States to Mexican drug cartels by putting an emphasis on identifying the 
trafficking networks rather than arresting straw purchasers of illegal weapons. 28 This, of 
course, required federal law enforcement to allow weapons to be illegally purchased and 
then trafficked. Unfortunately, the weapons were not tracked (or were not tracked 
successfully), which allowed many of these weapons to enter the stream of commerce 
and trafficking and be used in the commission of crimes, including violent crimes. The 
full extent of the damage done by Operation Fast and Furious may never be known. 

1. Do you agree or disagree that Operation Fast and Furious was e fective in 
tracking and monitoring how Mexican drug cartels obtain firearms? If you 
agree with this statement, please provide a detailed explanation as to why. 

27 Robert W. Wood, In ‘Lost’ Trove Of IRS Emails, 2,500 May Link White House To Confidential Taxpayer Data , 

Forbes (Nov. 27, 2014). 
28 Office of National Drug Control Policy, National Southwest Border Counternarcotics Strategy Implementation 

Update, White House (Jan. 7, 2010). 

38 

Document ID: 0.7.10663.25455-000001 

https://confidentialtaxpayerinformationwiththeWhiteHouse.27


 

RESPONSE:  

l 

(b) (5)

2.  Do  you  agree  or  disagree  that  operations  of this  kind  pose  inherent  risks  to  the  
safety  and  security  of not  only  the  American  public,  but  also  to  American  
federal,  state,  and  local  law  enforcement?  

RESPONSE:  
. 

(b) (5)

 The House of Representatives has tried for years to acquire information from the  
Department of Justice about Operation Fast and Furious.  The Department’s refusal to  
provide that information29  on grounds of executive privilege led to the U.S. House of  
Representatives holding Attorney General Holder in contempt of Congress in 2012.  This  
represented the first time in U.S. history that an Attorney General was held in contempt  
of Congress.30  Because the Department refused to enforce the contempt citation, the  
Committee on Oversight and Government Reform (OGR) filed suit in federal district  
court.  The court ordered the Department to begin producing documents by November 3,  
2014.31  Approximately 64,000 pages of documents were finally produced, although the  
Department continues to assert privilege over others.32  

3.  Please  provide  your  legal  understanding  of the  origins,  nature,  and  purpose  of  
the  doctrine  of executive  privilege.  

RESPONSE:  

t 
. 

(b) (5)

4.  Do  you  agree  or  disagree  that  the  doctrine  was  designed  only  to  protect  the  
confidentiality  of a  president’s inner circle ofadvisors, rather than to provide a 
general right of the President’s cabinet officers to  withhold  information  from  the  

29  Deputy Attorney General James Cole, Letter  to  Chairman  Issa,  Department of Justice (Jun. 20, 2012).  
30  Alan Silverleib, House  Holds  Holder  in  Contempt, CNN (Jun. 29, 2012).  
31  Josh Gerstein, Judge  won’t  allow  Holder  appeal  now  in  contempt  case,  Politico, Nov. 18, 2013; Jennifer  Koons,  

In  Loss  for  Department  of  Justice,  Judge  Rules  Fast  and  Furious  Lawsuit  Can  Proceed, MainJustice.com (Sept. 30,  

2013).  
32  Susan  Ferrechio,  Department  of  Justice  Dumps  64,000  Pages  Related  to  Fast  and  Furious , Washington  Times  

(Nov. 4, 2014).  
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public?  If you  disagree  with  this  statement,  please  provide  a  detailed  
explanation  as  to  why.  

RESPONSE:  

s 

. 

(b) (5)

5.  Before  you  are  confirmed  to  serve  as  the  next  Attorney  General,  will  you  or  will  
you  not  commit  to  turning  over  to  both  chambers  of Congress  any  and  all  
remaining  documents  that  Attorney  General  Holder  has  refused  to  provide  
during  the  prior  congressional  investigations  into  Operation  Fast  and  Furious?  
If you  will  not  commit  to  turning  over  any  and  all  remaining  Operation  Fast  and  
Furious  documents,  please  provide  a  detailed  explanation  as  to  why.  

RESPONSE:  (b) (5)

6.  Before  you  are  confirmed  to  serve  as  the  next  Attorney  General,  will  you  or  will  
you  not  commit  to  preserving  the  entire  amount  of Operation  Fast  and  Furious  
documents  in  the  possession  of the  Department  of Justice,  in  order  to  permit  a  
subsequent  Administration  or  federal  court  the  opportunity  to  review  those  
documents?  If you  will  not  commit  to  preserving  unreleased  Operation  Fast  and  
Furious  documents  for  future  review,  please  provide  a  detailed  explanation  as  to  
why.  

. 
RESPONSE:  (b) (5)

Questions  on  DOJ  Legal  Positions  and  Practices  

VI.  DOJ  Interference  with  Freedom  of the  Press  

 Under Attorney General Holder, the Department of Justice obtained warrants to search  
the phone records of the Associated Press33  and the personal e mail account of Fox News  
Chief Washington Correspondent James Rosen34  in connection with stories that they  
published containing classified information, all without informing the target of the  
search.  In testimony before the House Judiciary Committee, Federal Bureau of  
Investigation Director Robert Mueller testified that investigations of “criminal co  

33  Mark Sherman, Gov’t  Obtains  Wide  AP  Phone  Records  In  Probe, Associated Press (May 13, 2013).  
34  Ann E. Marimow, A  rare  peek  into  a  Department  of  Justice  leak  probe,  Washington Post (May 19, 2013).  
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conspirators,” as Rosen was labeled in the search warrant under which the surveillance  
was conducted, were used “quite often” without anticipating prosecution.35  

1.  Do  you  agree  or  disagree  that  it  is  inappropriate  for  the  Department  of Justice  to  
label  a  journalist  as  a  “criminal  co-conspirator” and  then  routinely  conduct  
surveillance  of that  person  without  seeking  to  prosecute  him  or  her,  when  there  
is  no  evidence  that  the  journalist  is  doing  anything  other  than  engaging  in  well-
accepted  journalistic  practices?  If you  disagree  with  this  statement,  please  
provide  a  detailed  explanation  as  to  why.  

RESPONSE:  

f 

, 

(b) (5)

Questions  on  DOJ  Legal  Positions  and  Practices  

VII.  DOJ  Foreign  Corrupt  Practices  Act  Abuses  

 In much the same way as civil forfeiture, critics of the FCPA note that the Department of  
Justice collects and retains for use (without further congressional approval or disbursal  
from the Treasury) fines paid in settlement of federal FCPA investigations.  This ability  
to retain FCPA fines incentivizes not only a vigorous application of the FCPA, but also  
“creative”  leg  can  lead to  al theories (which  investigations of companies for potentially  
innocuous behavior).  Critics  ofthe FCPA, and the Department’s  pursuit ofFCPA  

investigations, point out that the combination of investigation and potential litigation  
expenses frequently drive what may be innocent companies to settle, which both cements  
the revenue source for the Department and prevents federal judges from having  
opportunities to interpret provisions of the FCPA.  

1.  Do  you  agree  or  disagree  with  the  claim  that  the  ability  of the  Department  of  
Justice  to  keep  and  use  FCPA  settlement  fines  incentivizes  application  of the  
FCPA?  If you  disagree  with  this  claim,  please  provide  a  detailed  explanation  as  
to  why.  

35  FBI  Oversight  Hearing  Before  the  H.  Comm.  on  the  Judiciary,  113  Cong.  (2013)  (Statement  of  Dir.  Mueller,  

Chairman).  
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RESPONSE: 
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(b) (5)

2. Has your o fice actually tried any FCPA cases to a verdict in federal court? If  
the answer is yes, please provide details about these cases. 

RESPONSE: t 
it 
1) 

(b) (5)

 As you know, the Criminal Division’s Fraud Section is charged with investigating and 
enforcing the criminal provisions of the FCPA. Recently, Andrew Weissmann was 
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selected to be the Chief of the Fraud Section.  Mr. Weissmann is a former prosecutor and  
FBI general counsel.  In private practice, however, Mr. Weissmann has been an  
outspoken critic ofDOJ’s  FCPA prog  a report  36  ram.  Specifically,  in  Mr. Weissmann  
drafted for the U.S.  Chamber ofCommerce’s  Institute for Legal Reform, he has  
recommended that:  (1) a compliance defense to the FCPA should be added; (2) a  
company’s  liability should be  limited for the prior actions  ofa company it has  acquired;  
(3) a “willfulness” element should be added for corporate  criminal liability; (4) a  
company’s  liability should be  limited for the actions  ofa subsidiary;  and (5)  the  
definition of“foreign official” under the FCPA should be changed.  

3.  Do  you  agree  with  any,  some,  or  all  of Weissmann’s proposals for reforming the  

FCPA?  

RESPONSE:  n 

e 
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d 
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e 

. 

e 
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(b) (5)

36  U.S.  Chamber  Institute  for  Legal  Reform,  Restoring  Balance:  Proposed  Amendments  to  the  Foreign  Corrupt  

Practices  Act  (Oct. 26, 2010).  
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4.  Which  of these  changes  (if any)  do  you  think  could  be  done  administratively,  as  
opposed  to  legislatively?  

. 
RESPONSE:  (b) (5)

 In 2004, then  Deputy Attorney General (and current director of the Federal Bureau of  
Investigation) James Comey stated that “[the Department of Justice wants] real time  
enforcement, so that the public and potential white collar criminals see that misdeeds are  
swiftly punished.”  Despite this statement, the 2014 OECD Foreign Bribery Report noted  
that “the  average time taken (in years)  to conclude  foreig bribery cases has steadily  n 

increased over time, [from an average of 1.3 years in 2004] peaking at an average of 7.3  
years  taken to conclude  the  42  cases  in 2013.”37  Lengthy federal investigations not only  
place a tremendous financial burden on the targeted corporations and their shareholders,  
but also on  taxpayers  who shoulder the  ag  ency’s  expenses  for conducting  the  
investigation.  

5.  Do you agree or disagree with Director Comey’s statement regarding the value  

of real-time  law  enforcement?  If you  disagree  with  this  statement,  please  
provide  a  detailed  explanation  as  to  why.  

RESPONSE:  g 
i 

e 

(b) (5)

n 

e 
t 

,  

37  Organization  for  Economic  Cooperation  and  Development,  OECD  Foreign  Bribery  Report:  An  Analysis  of  the  

Crime  of  Bribery  of  Foreign  Public  Officials  (Dec. 2, 2014).  
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. 
(b) (5)

6.  Given that the FCPA Unit within the Department’s Fraud Section has expanded  

its  personnel  from  2004  to  today,  and  given  that  the  Department  receives  even  
more  international  cooperation  today  than  it  did  in  2004,  do  you  agree  or  
disagree  that  the  Department  should  be  witnessing  reduced investigative  
timelines  for  FCPA  investigations  rather  than  increased  timelines?  If you  
disagree  with  this  statement,  please  provide  a  detailed  explanation  as  to  why.  

RESPONSE:  

d 
e 

i 

n 

s 
, 

r 

l 

(b) (5)

7.  Before  you  are  confirmed  to  serve  as  the  next  Attorney  General,  will  you  or  will  
you  not  commit  to  dramatically  reducing  the  timeline  of FCPA-related  Fraud  
Unit  investigations,  in  order  to  reduce  the  financial  burden  on  potentially  
innocent  corporations  and  reduce  investigation-related  taxpayer  expenses?  If  
you  will  not  commit  to  reducing  these  investigative  timelines,  please  provide  a  
detailed  explanation  as  to  why.  

RESPONSE:  (b) (5)
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(b) (5)

 Often, many of the countries with corrupt officials are the same countries that harbor  
terrorists, that seek to undermine U.S. foreign policy, and that have rampant bid rigging  
and illegal cartel conduct.  On the opposite side of the equation, there are an increasing  
number of countries that have passed new anti  bribery statutes in the hope of curbing  
their own internal corruption problems and spurring legitimate economic growth.  

8.  How  will  you  marshal  the  criminal  justice  resources  of the  Department  of Justice  
to  enforce  the  FCPA  in  a  way  that  helps  in  the  fight  against  terrorism,  cartel  
conduct,  and  international  money  laundering?  Please  provide  a  detailed  
explanation,  based  on  your  current  experience  as  United  States  Attorney  for  the  
Eastern  District  of New  York,  of how  you  intend  to  tackle  the  problem.  

RESPONSE:  (b) (5)
, 

t 

t 

r 

9.  Given  that  more  and  more  countries  are  enacting  and  enforcing  anti-bribery  
statutes,  would  you  agree  or  disagree  that  the  FCPA  ought  to  be  amended  to  
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restrict  FCPA  jurisdiction  to  countries  that  do  not  have  a  prima  facie  anti-
corruption  infrastructure?  If you  disagree  with  this  statement,  please  provide  a  
detailed  explanation  as  to  why.  

RESPONSE:  

n 

. 

e 

i (b) (5)

 The Department of Justice generally emphasizes the benefit of voluntary self  disclosure  
to, and voluntary cooperation with, FCPA investigations.  Corporations are increasingly  
questioning the benefit, however, of rushing toward self  disclosure without  
demonstration of some sort of legal or cost benefit for doing so.  To address this, some  
practitioners have suggested that the  FCPA should contain a “safe  harbor” from criminal  
prosecution for corporations that (1) have robust compliance programs, (2) self  disclose  
potential FCPA violations, and (3) cooperate fully with the Department’s  investigation,  

akin to what the Antitrust Division has for cartel enforcement.38  (The Department would,  
of course, be able to continue to obtain non  criminal penalties for violations.)  

10.  Do  you  agree  or  disagree  with  the  statement  that  there should be an FCPA “safe  

harbor provision” to help corporations that are trying to do the right thing?  If  
you  disagree  with  this  statement,  please  provide  a  detailed  explanation  as  to  why.  

l(b) (5)RESPONSE:  
t 

t  

38  Christopher M. Matthews, Terwilliger  to  Propose  New  Rules  for  FCPA  Disclosure, Just Anti-Corruption (Jun. 22,  

2010).  

47  

Document  ID:  0.7.10663.25455-000001  

https://Disclosure,JustAnti-Corruption(Jun.22
https://akintowhattheAntitrustDivisionhasforcartelenforcement.38


 

d 
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lf  
r  

.  

(b) (5)

11.  If you  agree  with  the  concept  of an  FCPA  safe  harbor  provision,  please  describe  
what  the  structure  or  contours  of such  a  safe  harbor  provision  should  be,  and  
how  you  would  implement  that  provision.  Please  provide  a  detailed  explanation,  
based  on  your  current  experience  as  United  States  Attorney  for  the  Eastern  
District  of New  York,  of how  you  would  write  and  implement  such  a  provision.  

. 
RESPONSE:  (b) (5)

 Members of the business community, practitioners, commentators, and even members of  
Congress have expressed frustration with the Department of Justice’s  failure to publicize  

declined FCPA prosecutions, even where there is public knowledge that a particular  
corporation is under investigation.  This practice may have several negative effects,  
including preventing corporations from having clarity about what type of conduct is  
considered acceptable.  Given the Department’s  financial incentive  to ensure  robust  

application of the FCPA, there is concern that this refusal to publish decline  to  prosecute  
information is intended to protect the FCPA fine  based revenue source for the  
Department.  

12.  Would  you  agree  or  disagree  with  the  statement  that  FCPA  decline-to-prosecute  
decisions  should  be  made  available  to  the  public?  If you  disagree  with  this  
statement,  please  provide  a  detailed  explanation  as  to  why.  

RESPONSE:  n 
l 

d 
e 

(b) (5)
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(b) (5)

13.  Before  you  are  confirmed  to  serve  as  the  next  Attorney  General,  will  you  or  will  
you  not  commit  to  publishing  information  about  the  FCPA  cases  that  the  
Department  has  decided  not  to  pursue  or  prosecute?  If you  will  not  commit  to  
publishing  this  information,  please  provide  a  detailed  explanation  as  to  why.  

RESPONSE:  

e 

I 

(b) (5)
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f

Questions on DOJ Legal Positions and Practices 

VIII. DOJ Civil Asset Forfeiture Abuses 

 There has been recent congressional concern about the Department of Justice’s use of 
civil asset forfeiture, which has historically allowed federal prosecutors to seize cash and 
property from an individual before that individual is charged with a crime (and, in many 
circumstances, in the absence of any criminal charges or due process hearings).39 It is 
also our understanding that you have been an aggressive user of civil asset forfeiture as 
United States Attorney for the Eastern District of New York, with your office receiving 
more than $113 million in civil forfeiture proceeds from 123 cases between 2011 and 
2013.40 

1. Please confirm the above number of civil asset forfeiture actions and the sum of  
civil asset forfeiture revenue taken in by your o fice during your recent tenure as 
United States Attorney (and, if these figures are incorrect, please provide the 
correct or updated figures). 

RESPONSE: (b) (5)

2. Of the total number of civil asset forfeiture actions that have occurred in the 
Eastern District of New York during your recent tenure as United States 
Attorney, how many of those actions resulted in formal criminal charges: 
a. against the person from whom the assets were originally seized? 
b. against another person (such as an accomplice in criminal activity)? 

RESPONSE: (b) (5)

t 

t 
. 

39 Loretta Lynch’s Money Pot, Wall Street Journal (Nov. 21, 2014). 
40 Id. 
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i (b) (5)
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 On Friday, January 16, 2015, Attorney General Holder issued an order restricting the  
practice whereby the federal government “adopts” state and local law enforcement  
seizures of property that might otherwise violate state civil asset forfeiture laws.  Under  
the stated policy, this practice would be limited to state and local seizures of only  
“firearms, ammunition, explosives, and property associated with child pornography.”41  

41  Eric Holder, Prohibition  on  Certain  Federal  Adoptions  of  Seizures  by  State  and  Local  Law  Enforcement  Agencies,  

Department of Justice (Jan. 16, 2015).  
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While the order appears to be a step in the right direction, it also appears to be very  
limited in scope.  For one, the order does not restrict in any way the federal government’s  
ability to engage in unlimited civil asset forfeiture.  Nor does it restrict any joint federal  
state civil asset forfeiture.  

3.  Do  you  agree  or  disagree  that  the  federal  government’s  ability  to  engage  in  civil  
asset  forfeiture  presents  due  process  concerns?  If you  disagree,  please  provide  a  
detailed  explanation  as  to  why.  

RESPONSE:  f (b) (5)

t 

4.  Before  you  are  confirmed  to  serve  as  the  next  Attorney  General,  will  you  or  will  
you  not  commit  to  reducing the Department ofJustice’s  use  of civil  asset  
forfeiture  in  the  absence  of formal  criminal  charges?  If you  will  not  commit  to  
reducing  civil  asset  forfeiture  in  the  absence  of formal  criminal  charges,  please  
provide  a  detailed  explanation  as  to  why.  

RESPONSE:  . (b) (5)

 Critics of civil asset forfeiture have highlighted the Department of Justice’s ability under  
current law to collect in an offsetting account and use (without further congressional  
approval or disbursal from the Treasury) revenue derived from civil asset forfeiture  
proceeds for Department activities.  Because the Department has the freedom to keep and  
use this revenue without additional steps, critics maintain that the Department has every  
incentive to continue, and even expand, its use of civil asset forfeiture (and, for all intents  
and purposes, can self  fund certain agency functions, outside of the normal  
appropriations framework).  One proposed solution for eliminating the incentive to  
engage in civil asset forfeiture is to change federal law to require that any proceeds  
collected as a result of civil asset forfeiture be deposited directly into the general fund of  
the Treasury.  

5.  Do  you  agree  or  disagree  that  the  Department’s ability to keep and use proceeds  

from civil asset forfeitures incentivizes the Department’s use ofcivil asset  

forfeiture?  If you  disagree  with  this  statement,  please  provide  a  detailed  
explanation  as  to  why.  

RESPONSE:  (b) (5)
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(b) (5)

6.  Do  you  agree  or  disagree  that  it  would  be  more  appropriate  for  the  
Department’s proceeds from civil asset forfeiture to be deposited directly into  

the  general  fund  of the  Treasury?  If you  disagree  with  this  statement,  please  
provide  a  detailed  explanation  as  to  why.  

RESPONSE:  (b) (5)

 Frequent deposits beneath the $10,000 threshold can trigger federal scrutiny on suspicion  
the depositors are seeking to evade federal oversight for crimes like money laundering or  
drug trafficking.  On occasion, such deposits  are seized using the Department ofJustice’s  
civil asset forfeiture capacity.  Frequent, small deposits, however, are a common habit of  
legitimate small businesses, which rely on small injections of revenue and adequate  
account levels to ensure smooth bill payment and operations.  

7.  Do  you  agree  or  disagree  that  the  Department  should  exercise  greater  care  when  
it  attempts  to  seize  bank  accounts  of individuals  and  entities  that  could  be  sole  
proprietors  or  legitimate  small  businesses?  If you  disagree  with  this  statement,  
please  provide  a  detailed  explanation  as  to  why.  

RESPONSE:  (b) (5)

8.  Do  you  agree  or  disagree  that  there  should  be  a  “loser  pays” policy  in  which  the  
federal  government  would  pay  for  the  legal  expenses  of individuals  whose  
property  is  ultimately  determined  by  a  federal  court  to  have  been  seized  
inappropriately  (or  if there  is  some  other  demonstrable  failure  of due  process)?  
If you  disagree  with  this  statement,  please  provide  a  detailed  explanation  as  to  
why.  
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RESPONSE: (b) (5)

Questions on National Security Issues 

I. Obama Administration’s Criminal Justice Approach to Terrorism 

 The Department of Justice recently announced the prosecution of two separate cases in 
the Eastern District of New York involving attacks by terrorists on U.S. troops in 
overseas theaters of operation. 

The first case, announced on January 20, 2015, charged two Yemeni nationals who are 
members of al Qaeda, Saddiq Al Abbadi and Ali Alvi, with conspiring to murder U.S. 
nationals abroad and providing material support to al Qaeda. The complaint alleges that 
the two men engaged in attacks against U.S. forces in Afghanistan, in which an Army 
Ranger was killed and several others were seriously wounded. One of the defendants 
also engaged in attacks against U.S. forces in Iraq. The complaint states that the alleged 
conduct occurred between 2003 and 2008. The defendants were arrested in Saudi Arabia 
and then extradited to the United States.42 

The second case, announced on January 23, 2015, charged the defendant Faruq Khalil 
Muhammed ‘Isa, who is identified as a member of a multinational terrorist network, with 
conspiring to kill U.S. nationals abroad and providing material support to a terrorist 
conspiracy to kill U.S. nationals abroad. The complaint alleges that the defendant 
assisted in orchestrating a suicide attack that killed five U.S. soldiers. The defendant was 
extradited from Canada.43 

1. Do you agree or disagree with the Obama Administration’s decision to bring to 
the United States terrorist fighters who engaged in combat against our troops 
overseas and to try them as civilian criminals entitled to all the procedural 
protections of our criminal justice system? If you agree with this decision, please 
provide a detailed explanation as to why. 

RESPONSE: 
l 

s 

(b) (5)

42 Press Release, Two Yemeni Nationals Charged with Conspiring to Murder United States Nationals Abroad and 

Providing Material Su port to al Qaeda, U.S. Department of Justice (Jan. 20, 2015). 
43 Press Release, Alleged Terrorist, Charged With Murder of Five American Soldiers, Extradited to United States, 

U.S. Department of Justice (Jan. 23, 2015). 
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(b) (5) -
2. Do you agree or disagree that these fighters should be treated as unlawful enemy 

combatants subject to indefinite detention and trial by military commission fo r 
violations of the laws of war? If you disagree with this decision, please provide a 
detailed explanation as to why. 

RESPONSE: (b) (5) 

3. Are you concerned that by bringing terrorists to the United States for trial, 
Administration policy might draw terrorists here and expose the public to 
danger ? 

RESPONSE: 

Questions on National Securitv Issues 

TT. Obama Administration's Guantanamo Bay Detention Facility Policy 

• It has been reported that, of the 620 detainees released from U.S. military's Guantanamo 
Bay Detention Facility (GTMO), at least 180 of these detainees have returned (or are 
suspected ofhaving returned) to the battlefield to fight against U.S. forces and allies. 
According to U.S. officials, of those 180 confirmed or suspected recidivists, 20 to 30 
have either joined ISIS or other militant groups in Syria.44 There are now only 122 
detainees at GTMO.45 

l. Do you agree or disagree with the President's decision to close GTMO? If you 
agree, please provide a detailed explanation as to why. 

RESPONSE: (b) (5) 

•• Justin Fishel & Jenner Griffin, Sources: Former Guantanamo detainees suspected ofjoining ISIS, other groups in 
Syria, Fox News (Oct. 30, 2014). 
•• Fact Sheet, Guantanamo by the Number.s , Human Rights First (Jan. 15, 20 15). Of the 242 detainees at the start of 
the Obama presidency, 116 have been transferred, repatriated, or resettled. Id 
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2. If you agree, please provide your view on what to do with the remaining 122 
detainees. 

RESPONSE: (b) (5) 

3. Is it illegal fo r the United States government to detain terrorists indefinitely at 
GTMO? 

RESPONSE: (b) (5) 

4. Is it illegal fo r the United States government to detain terrorists indefinitely at 
any other facility? 

RESPONSE: (b) (5) 

5. Do you or do you not have concerns about what seems to be the Obama 
Administration's policy of t ransferring GTMO detainees to other governments' 
custody, regardless of whether these governments a re willing or able to 
demonstrate their intent or capacity to continue to detain the transferred 
individuals? 

RESPONSE: (b) (5) 
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6.  If it  is  illegal  for  the  United  States  government  to  detain  terrorists  indefinitely  at  
GTMO  or  any  other  facility,  why  is  it  legal  or  permissible  for  the  United  States  
government  to  transfer  detainees  to  another  government  for  indefinite  
detention?  

RESPONSE:  . (b) (5)

7.  Will  you  or  will  you  not  commit  to  reviewing  the  Administration’s policy  of  
transferring  detainees  to  foreign  governments  in  light  of the  evidence  of  
recidivism  of transferees?  If you  will  not  commit  to  reviewing  this  policy,  please  
provide  a  detailed  explanation  as  to  why.  

RESPONSE:  

r 

. 

(b) (5)

Questions  on  National  Security  Issues  

III.  Obama Administration’s U.S. Citizen Domestic  Drone  Strike  Policy  

 In February 2013, a “White Paper” from the Department of Justice was released  
explaining that the government has the authority to kill U.S. citizens in a foreign country,  
outside the area of hostilities, if they are senior operational leaders of al Qaeda, provided  
that certain conditions are met, including that they present an “imminent” threat.46  

1.  Do  you  agree  or  disagree  that  it  would  violate  the  Due  Process  Clause  of the  
United  States  Constitution  if the  President  ordered  the  killing  of a  U.S.  citizen  on  
U.S.  soil  without  judicial  process  if that  U.S.  citizen  does  not  present  an  
imminent  (meaning  immediate)  threat  of death  or  serious  bodily  injury  to  
others?  If you  disagree  with  this  statement,  please  provide  a  detailed  
explanation  as  to  why.  

RESPONSE:  

.  

(b) (5)

46  Office  of  Legal  Counsel,  Lawfulness  of  a  Lethal  Operation  Directed  Against  a  U.S.  Citizen  Who  is  a  Senior  

Organizational  Leader  of  Al  Qaeda  or  an  Associated  Force,  Department of Justice.  
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 The Administration’s 2013 White Paper, which applied only to targeted killings of  
Americans overseas, explained that an “imminent” threat “does not require the United  
States to have clear evidence that a specific attack on U.S. persons and interests will take  
place in the immediate future.”47  

2.  Do  you  agree  or disagree with this White Paper’s definition of“imminent”?  If  
you  agree,  please  provide  a  detailed  explanation  as  to  why.  

RESPONSE:  e 

e 
. d 

e 

. 

(b) (5)

Questions  on  Voting  Rights  

I.  The  Voting  Rights  Act’s Preclearance Requirement  

  In Shelby  County  v.  Holder, 133 S. Ct. 2612 (June 25, 2013), the Supreme Court  
invalidated Section 4 of the Voting Rights Act, which had established the formula for  
determining which states and localities must obtain preclearance from the Department of  
Justice before implementing any changes to their respective election laws.  

1.  Do  you  agree or disagree with the Supreme Court’s holding in Shelby  County  
that  the  Voting  Rights  Act  formula  based  on  social  conditions  in  1965  no  longer  
accurately reflected today’s social  conditions?  Ifyou disagree with the Court’s  

holding,  please  provide  a  detailed  explanation  as  to  why.  

RESPONSE:  . e (b) (5)

2.  Do  you  agree  or  disagree  with  the  view  that  the  imposition  of a  federal  
preclearance  requirement  for  changes to a state’s election laws violates  the  
Tenth  Amendment  of the  United  States  Constitution?  If you  disagree  with  this  
view,  please  provide  a  detailed  explanation  as  to  why.  

47  Id.  
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RESPONSE: (b) (5)

3. Do you agree or disagree with the view that the preclearance requirement of the 
Voting Rights Act is obsolete in modern America? If you disagree with this 
view, please provide a detailed explanation as to why. 

. 

RESPONSE: (b) (5)

Questions on Voting Rights 

II. Voter Identification Laws and Legislation 

 In November 2014 after President Obama nominated you to serve as Attorney General 
you were recorded in a video48 speaking to an audience in Long Beach, California. 

You were highly critical ofstates’ voter identification laws. In the course of giving this 
speech, you made the following comments: 

o “Fifty years after the march on Washington, 50 years after the Civil Rights 

Movement, we stand in this country at a time when we see people trying to take back 
so much ofwhat Dr. King foug  … People try and take overht for. the State House and 

reverse the goals that have been made in voting in this country.” 

o “But I’m proud to tell you that the Department ofJustice has looked at these laws, 

and looked at what’s happening in the Deep South, and in my home state of North 
Carolina [that] has brought lawsuits against those voting rights changes that seek to 
limit our ability to stand up and exercise our rights as citizens. And those lawsuits 
will continue.” 

o “There’s still more work to do. People tell us the ‘dream’ is not realized because 
dreams never are. [Nelson] Mandela and [Martin Luther] King knew we had to 
continue working and I’d be remiss ifI didn’t tell you, that under this president and, 

under this attorney general, that the Department of Justice is committed to following 
through with those dreams.” 

o Your comments during this video mirror the comments of Attorney General Holder, 
who has used the Department of Justice’s resources to block state voter identification 
laws or state efforts to pass new voter identification laws. Attorney General Holder 
has openly used his authority to pursue an “a gressive” assault ofstates’ laws or 

48 Drew MacKenzie, Loretta Lynch Attacks Voter ID Laws in Video, Newsmax (Nov. 10, 2014). 
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efforts to pass laws, claiming that these laws or efforts are attempts “disenfranchise  

American citizens of their most precious rights.”49  

1.  Do  you  agree  or  disagree  that  states  voter  identification  laws  have  legitimate,  
franchise-protecting  purposes  and  are  not  aimed  at  disenfranchising  U.S.  
citizens?  If you  disagree  with  this  statement,  please  provide  a  detailed  
explanation  as  to  why.  

RESPONSE:  l 

e 

t 

e 
l 
f 

. 

(b) (5)

2.  Do  you  agree  or  disagree  that  states  have  a  legitimate  right  to  prevent  non-
citizens  from  voting  in  their  respective  elections?  If you  disagree  with  this  
statement,  please  provide  a  detailed  explanation  as  to  why.  

RESPONSE:  . (b) (5)

3.  Do  you  agree  or  disagree  that  states  have  a  legitimate,  constitutionally  sound  
interest  in  preventing  fraudulent  votes  from  being  cast  in  their  respective  
elections?  If you  disagree  with  this  statement,  please  provide  a  detailed  
explanation  as  to  why.  

RESPONSE:  . (b) (5)

4.  Do  you  agree  or  disagree  that  the  millions  of people  who  support  voter  
identification  laws  have  no  racial  animus  whatsoever?  If you  disagree  with  this  
statement,  please  provide  a  detailed  explanation  as  to  why.  

49  Sari Horwitz, Eric  Holder  vows  to  aggressively  challenge  voter  ID  laws, Washington Post (Jul. 10, 2012).  

60  

Document  ID:  0.7.10663.25455-000001  



 

f

RESPONSE: . (b) (5)

5. Do you agree or disagree that state e forts to pass voter identification laws are an 
assault on the goals and achievements of the Civil Rights Movement? If you 
agree with this statement, please provide a detailed explanation as to why. 

RESPONSE: . (b) (5)

Questions on Voting Rights 

III. Selective Voting Rights Enforcement 

 There is concern that the Department of Justice under Attorney General Holder has 
embraced the view that federal voting rights laws should not be enforced in a race neutral 
manner but should only be enforced to protect the rights of minority voters. Reports 
produced by the U.S. Commission on Civil Rights, in addition to feedback from the 
Commission’s membership, indicate that the Department has incorporated this view into 
its policy and strategy.50 

1. Do you agree or disagree that federal voting rights laws are intended to 
protect and that the Department of Justice should protect the rights of all 
voters regardless of race? If you disagree with this view, please provide a 
detailed explanation as to why. 

RESPONSE: (b) (5)
e 

, 

s 

d 

, 

r 

50 See U.S. Commission on Civil Rights, Letter from Commissioner Peter Kirsanow to Chairman Charles Grassley, 

1-4 (Feb. 3, 2015) (detailing Department conduct, including that of former Deputy Attorney General Julie 
Fernandes, with respect to the Civil Rig  cases involving  htshts Division’s removal of white voters from Civil Rig  

Division consideration and citing specific Commission reports that explore this subject in depth). 
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f2. Will you commit or not commit to rea firming that it is the policy of the 
Department of Justice to pursue voting rights cases on behalf of all voters, 
regardless of their color, ethnicity, religion, or any other factor? If you will not 
commit to this specific step, please provide a detailed explanation as to why. 

RESPONSE: (b) (5)
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Gaston,  Molly  (OAG)  

From:  Gaston,  Molly  (OAG)  

Sent:  Monday,  February  9,  2015  4:05  PM  

To:  Richardson,  Margaret  (OAG);  Cheung,  Denise  (OAG);  Mizer,  Benjamin  (OAG);  

Phillips,  Channing  D.  (OAG);  Franklin,  Shirlethia  (OAG);  Werner,  Sharon  (OAG)  

Subject:  QFR  Submi onssi  

Attachments:  Lynch  - QFR  SUBMISSION  (2-9-2015).zip  

FYI:  final  form.  Thanks  again  for  all  of  your  work  on  these!  
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Nomination  of Loretta  E.  Lynch  to  be  Attorney General  of  the  United States  
Questions  for  the  Record  

Submitted February 9,  2015  

QUESTIONS FROM SENATOR PERDUE  

1.  As  a  career  federal  prosecutor,  I  know  you  are  familiar  with  the  concept  of  prosecutorial  
discretion.  What,  if  any,  are  the  limits  of  the  President’s  discretion  to  enforce  federal  
law?  

RESPONSE:  That  is  a  question  best  suited  for  the  Office  of  Legal  Counsel,  based  upon  the  
facts  of  a  particular  case.  I  would  not  want  to  prejudge  any  issue  that  the  Department  may  be  
presented  with  in  the  future,  should  I  be  confirmed  as  Attorney  General.  There  are,  of  course,  
recognized  constitutional  limitations  on  the  President’s  authority.  

2.  With  respect  to  the  President’s  executive  action  on  immigration,  please  explain  the  legal  
basis  for  your  belief  that  the  Office  of  Legal  Counsel  memorandum  setting  forth  the  
argument  for  the  President’s  action  is  constitutional  and  “reasonable.”  

RESPONSE:  As  I  noted  during  my  testimony  before  Committee,  the  opinion  by  the  Office  of  
Legal  Counsel  is  based  upon  a  thorough  review  of  precedent,  prior  actions  by  Congress,  as  well  
as  the  discretionary  authority  of  the  Department  of  Homeland  Security  to  prioritize  the  removal  
of  the  most  dangerous  aliens  within  the  United  States  and  recent  border  crossers.  Accordingly,  
the  legal  analysis  by  the  Office  of  Legal  Counsel  appears  reasonable.  

3.  Please  explain  your  view  on  how,  or  whether,  the  President’s  executive  action  on  
immigration  comports  with  the  Constitution’s  Take  Care  Clause  and  Congress’s  Article  I  
authority  over  immigration  and  naturalization.  

RESPONSE:  It  is  my  understanding  that  this  issue  is  currently  the  subject  of  pending  litigation  
and  that  this  issue  has  been  addressed  in  a  brief  filed  by  the  Department.  I  would  respectfully  
refer  you  to  the  Department’s  brief  for  a  full  discussion  of  this  issue.  

4.  At  your  confirmation  hearing,  Senator  Sessions  asked  whether  you  agreed  that  “someone  
who  enters  the  country  unlawfully”  has  a  “civil  right”  to  work.  You  responded:  “I  
believe  that  the  right  and  the  obligation  to  work  is  one  that  is  shared  by  everyone  in  this  
country,  regardless  of  how  they  came  here.  And  certainly  if  someone  is  here,  regardless  
of  status,  I  would  prefer  that  they  be  participating  in  the  workplace  than  not  participating  
in  the  workplace.”  
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a.  Please  explain  the  legal  basis  for  your  assertion  that  all  persons,  including  persons  
having  entered  the  United  States  illegally,  have  “the  right…to  work.”  

RESPONSE:  I  was  stating  my  personal  belief  that  it  would  be  better  for  individuals  in  this  
country  to  be  working  to  support  themselves  and  their  families  and  contributing  to  our  economy  
than  remaining  unemployed.  But  it  is  my  understanding  that  only  citizens  and  those  duly  
authorized  to  seek  employment  by  the  Department  of  Homeland  Security  are  legally  able  to  
work.  

b.  Please  explain  whether  you  believe  your  assertion  that  all  persons  present  in  the  
United  States  have  a  right  to  work  conflicts  with  provisions  of  Title  9,  specifically  
8  U.S.C.  §  1324a  et  seq.  

RESPONSE:  As  I  previously  indicated,  only  United  States  citizens  and  non-citizens  who  have  
been  duly  authorized  to  seek  employment  by  the  Department  of  Homeland  Security  have  a  legal  
ability  to  work  in  the  United  States.  

5.  It  is  now  indisputable  that  the  Internal  Revenue  Service  (“IRS”)  targeted  conservative  
organizations  that  were  seeking  to  obtain  tax-exempt  status.  Senate  investigators  with  the  
Permanent  Subcommittee  on  Investigations  found  that  over  80%  of  the  targeted  groups  
had  a  conservative  political  ideology.  The  Department  of  Justice  (“DOJ”  or  
“Department”)  responded  by  initiating  a  criminal  probe  led  by  a  Civil  Rights  Division  
attorney  who  had  contributed  to  President  Obama’s  campaign  in  2012.  Little,  if  any,  
progress  has  been  made  in  this  investigation  thus  far.  

a.  With  respect  to  IRS  targeting  of  individuals  and  organizations  who  ostensibly  
identify  with  a  conservative  or  Tea  Party  viewpoint,  will  you  commit  to  
reassignment  of  the  DOJ’s  investigation  to  a  special  prosecutor  if  you  are  
confirmed?  

RESPONSE:  I  believe  that  it  is  very  important  that  all  investigations  by  the  Department  of  
Justice  are  conducted  in  a  fair,  objective,  professional,  and  impartial  manner,  without  regard  to  
politics  or  outside  influence.  We  must  follow  the  facts  wherever  they  lead,  and  must  always  
make  our  decisions  regarding  any  potential  charges  based  upon  the  facts  and  the  law,  and  
nothing  more.  That  is  what  I  have  always  done  as  a  United  States  Attorney,  and  it  is  what  I  will  
do  if  I  am  confirmed  as  Attorney  General.  

In  the  many  years  that  I  have  worked  at  the  Department  of  Justice,  I  have  developed  tremendous  
faith  in  the  ability  of  career  prosecutors  and  professional  law  enforcement  agents  to  conduct  
investigations  in  a  fair,  objective,  professional,  and  impartial  manner,  without  regard  to  politics  
or  other  outside  influence.  As  the  Attorney  General  and  his  predecessor  have  stated  in  
memoranda  directed  to  all  Department  employees  during  election  years,  “[s]imply  put,  politics  
must  play  no  role  in  the  decisions  of  federal  investigators  or  prosecutors  regarding  any  
investigations  or  criminal  charges.”  See  Memorandum  of  The  Attorney  General  to  All  
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Department  Employees  Regarding  Election  Year  Sensitivities  (March  9,  2012,  and  March  5,  
2008).  I  am  committed  to  those  principles.  

It  is  my  understanding  that  the  investigation  into  IRS  targeting  of  certain  tax-exempt  
organizations  is  being  conducted  by  career  prosecutors  in  the  Department’s  Criminal  Division  
and  Civil  Rights  Division,  working  alongside  professional  law  enforcement  agents  with  the  FBI  
and  the  Treasury  Inspector  General  for  Tax  Administration  (TIGTA).  I  also  understand  that  the  
Attorney  General  has  committed  that  those  career  professionals  will  carry  out  this  investigation  
thoroughly  and  fairly,  and  he  has  determined  that  there  is  no  need  for  the  appointment  of  a  
Special  Counsel  under  the  Department’s  regulations,  28  C.F.R.  §  600.1.  Under  those  
regulations,  which  I  understand  have  been  used  very  rarely,  the  Attorney  General  has  the  
discretion  to  appoint  a  Special  Counsel  if  an  investigation  or  prosecution  by  the  Department  of  
Justice  would  present  a  conflict  of  interest,  or  in  other  extraordinary  circumstances  such  that  the  
public  interest  would  be  served  by  such  an  appointment.  I  have  no  reason  to  question  the  ability  
of  our  dedicated  career  prosecutors  and  law  enforcement  agents  to  conduct  the  IRS  investigation  
fairly  and  professionally.  At  the  same  time,  I  assure  the  Committee  that,  if  I  am  confirmed  as  
Attorney  General,  I  will  apply  the  Special  Counsel  regulations  faithfully  and  will  exercise  my  
discretion  as  Attorney  General  in  an  appropriate  manner.  

b.  Do  you  believe  it  was  appropriate  to  assign  management  of  the  DOJ’s  
investigation  of  IRS  targeting  to  a  DOJ  lawyer  who  contributed  to  President  
Obama’s  campaign?  

RESPONSE:  As  stated  above,  in  the  many  years  that  I  have  worked  at  the  Department  of  
Justice,  I  have  developed  tremendous  faith  in  the  ability  of  career  prosecutors  and  professional  
law  enforcement  agents  to  conduct  investigations  in  a  fair,  objective,  professional,  and  impartial  
manner,  without  regard  to  politics  or  other  outside  influence.  As  the  Attorney  General  and  his  
predecessor  have  stated  in  memoranda  directed  to  all  Department  employees  during  election  
years,  “[s]imply  put,  politics  must  play  no  role  in  the  decisions  of  federal  investigators  or  
prosecutors  regarding  any  investigations  or  criminal  charges.”  See  Memorandum  of  The  
Attorney  General  to  All  Department  Employees  Regarding  Election  Year  Sensitivities  
(March  9,  2012,  and  March  5,  2008).  I  am  committed  to  those  principles.  

It  is  my  understanding  that  the  investigation  into  IRS  targeting  of  certain  tax-exempt  
organizations  is  being  conducted  by  career  prosecutors  in  the  Department’s  Criminal  Division  
and  Civil  Rights  Division,  working  alongside  professional  law  enforcement  agents  with  the  FBI  
and  the  Treasury  Inspector  General  for  Tax  Administration  (TIGTA).  I  understand  that  this  is  a  
team  of  many  investigators  and  prosecutors  who  have  worked  together  to  investigate  the  matter  
thoroughly  and  professionally  for  more  than  a  year  and  a  half.  I  also  understand  that  the  
Attorney  General  has  committed  that  those  career  professionals  will  carry  out  this  investigation  
thoroughly  and  fairly,  and  he  has  determined  that  there  is  no  need  for  the  appointment  of  a  
Special  Counsel  under  the  Department’s  regulations,  28  C.F.R.  §  600.1.  Under  those  
regulations,  which  I  understand  have  been  used  very  rarely,  the  Attorney  General  has  the  
discretion  to  appoint  a  Special  Counsel  if  an  investigation  or  prosecution  by  the  Department  of  
Justice  would  present  a  conflict  of  interest,  or  in  other  extraordinary  circumstances  such  that  the  
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public  interest  would  be  served  by  such  an  appointment.  I  have  no  reason  to  question  the  
ability  of  our  dedicated  career  prosecutors  and  law  enforcement  agents  to  conduct  the  IRS  
investigation  fairly  and  professionally.  At  the  same  time,  I  assure  the  Committee  that,  if  I  am  
confirmed  as  Attorney  General,  I  will  apply  the  Special  Counsel  regulations  faithfully  and  will  
exercise  my  discretion  as  Attorney  General  in  an  appropriate  manner.  

c.  Do  you  believe  that  assigning  management  of  the  DOJ’s  investigation  of  IRS  
targeting  to  a  DOJ  lawyer  who  contributed  to  President  Obama’s  campaign  could  
reasonably  be  expected  to  create  the  appearance  of  partiality  or  lack  of  objectivity  
on  the  part  of  the  DOJ?  

RESPONSE:  As  stated  above,  in  the  many  years  that  I  have  worked  at  the  Department  of  
Justice,  I  have  developed  tremendous  faith  in  the  ability  of  career  prosecutors  and  professional  
law  enforcement  agents  to  conduct  investigations  in  a  fair,  objective,  professional,  and  impartial  
manner,  without  regard  to  politics  or  other  outside  influence.  As  the  Attorney  General  and  his  
predecessor  have  stated  in  memoranda  directed  to  all  Department  employees  during  election  
years,  “[s]imply  put,  politics  must  play  no  role  in  the  decisions  of  federal  investigators  or  
prosecutors  regarding  any  investigations  or  criminal  charges.”  See  Memorandum  of  The  
Attorney  General  to  All  Department  Employees  Regarding  Election  Year  Sensitivities  
(March  9,  2012,  and  March  5,  2008).  I  am  committed  to  those  principles.  

It  is  my  understanding  that  the  investigation  into  IRS  targeting  of  certain  tax-exempt  
organizations  is  being  conducted  by  career  prosecutors  in  the  Department’s  Criminal  Division  
and  Civil  Rights  Division,  working  alongside  professional  law  enforcement  agents  with  the  FBI  
and  the  Treasury  Inspector  General  for  Tax  Administration  (TIGTA).  I  understand  that  this  is  a  
team  of  many  investigators  and  prosecutors  who  have  worked  together  to  investigate  the  matter  
thoroughly  and  professionally  for  more  than  a  year  and  a  half.  I  also  understand  that  the  
Attorney  General  has  committed  that  those  career  professionals  will  carry  out  this  investigation  
thoroughly  and  fairly,  and  he  has  determined  that  there  is  no  need  for  the  appointment  of  a  
Special  Counsel  under  the  Department’s  regulations,  28  C.F.R.  §  600.1.  Under  those  
regulations,  which  I  understand  have  been  used  very  rarely,  the  Attorney  General  has  the  
discretion  to  appoint  a  Special  Counsel  if  an  investigation  or  prosecution  by  the  Department  of  
Justice  would  present  a  conflict  of  interest,  or  in  other  extraordinary  circumstances  such  that  the  
public  interest  would  be  served  by  such  an  appointment.  I  have  no  reason  to  question  the  
ability  of  our  dedicated  career  prosecutors  and  law  enforcement  agents  to  conduct  the  IRS  
investigation  fairly  and  professionally.  At  the  same  time,  I  assure  the  Committee  that,  if  I  am  
confirmed  as  Attorney  General,  I  will  apply  the  Special  Counsel  regulations  faithfully  and  will  
exercise  my  discretion  as  Attorney  General  in  an  appropriate  manner.  

d.  If  you  are  confirmed,  will  you  commit  to  keeping  Congress  informed  in  a  more  
timely  way  than  the  current  DOJ  leadership  has  about  the  status  of  the  
investigation?  

RESPONSE:  If  I  am  confirmed  as  Attorney  General,  I  am  committed  to  working  effectively  
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and  productively  with  Congress  and  this  Committee.  Although  I  am  not  familiar  with  the  
details  of  this  particular  investigation,  I  assure  you  that  I  will  provide  information  to  the  
Committee  within  the  parameters  permitted  by  law  and  consistent  with  the  Department’s  law  
enforcement  and  confidentiality  interests.  

6.  National  security  is  always  of  paramount  importance  for  the  Attorney  General.  The  
recent  Paris  attack  and  the  rise  of  ISIS  are  episodes  that  show  two  emerging  national  
security  threats  that  you  will  confront,  if  confirmed:  foreign  fighters  and  so-called  “lone  
wolf”  attacks.  

a.  In  your  view,  does  the  recent  emergence  of  these  threats  have  any  impact  on  the  
debate  over  the  impending  renewal  of  the  Foreign  Intelligence  Surveillance  Act  of  
1978  (“FISA”)?  

RESPONSE:  I  share  your  concern  regarding  the  emerging  national  security  threats  posed  by  
foreign  fighters  and  lone-wolf  attacks  and  believe  that  these  threats  should  inform  the  
congressional  debate  regarding  the  reauthorization  of  certain  provisions  of  FISA.  It  is  important  
that  our  intelligence  and  law  enforcement  professionals  have  the  full  panoply  of  investigative  
tools  and  techniq  to  deal  with  the  ever-evolving  threat  presented  by  terrorism  and  other  ues  
national  security  threats,  while  also  ensuring  that  we  use  those  tools  in  a  way  that  effectively  
protects  privacy  and  civil  liberties.  The  Administration  has  supported  the  USA  FREEDOM  Act,  
which  would  ensure  that  the  government  retained  the  authority  to  conduct  electronic  surveillance  
of  foreign  lone  wolf  terrorists.  If  I  am  confirmed  as  Attorney  General,  I  will  work  with  Congress  
to  pass  legislation  consistent  with  the  USA  FREEDOM  Act.  

b.  Do  you  believe  that  the  current  “bulk  collection”  regime  under  FISA  Section  215  
is  lawful?  

RESPONSE:  Yes.  The  “bulk  collection”  program  operates  pursuant  to  court  order,  has  been  
reviewed  and  approved  by  multiple  federal  judges,  and  is  subject  to  rigorous  oversight  by  all  
three  branches  of  government.  Our  collection  of  foreign  intelligence,  however,  needs  not  only  to  
be  lawful,  but  to  be  conducted  in  a  manner  that  best  protects  both  our  national  security  and  our  
privacy  and  civil  liberties.  I  understand  that,  based  on  recommendations  from  the  Department  of  
Justice  and  the  Intelligence  Community,  the  President  proposed  that  the  government  end  the  bulk  
collection  of  telephony  metadata  records  under  Section  215,  while  ensuring  that  the  government  
has  access  to  the  information  it  needs  to  meet  its  national  security  req  uirements.  The  
Administration  supported  the  USA  FREEDOM  Act  as  a  means  of  enacting  this  proposal,  and,  if  
confirmed,  I  would  work  with  Congress  to  reform  Section  215  in  a  manner  consistent  with  the  
President’s  proposal.  
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c.  Do  you  believe  that  the  incidental  collection  provision,  Section  702,  is  lawful?  

RESPONSE:  Yes.  My  understanding  is  that  Section  702  may  only  be  used  to  target  non-United  
States  persons  located  outside  the  United  States  and  may  not  be  used  to  target  foreigners  for  the  
purpose  of  acquiring  Americans’  communications.  Some  communications  of  Americans,  
however,  may  be  incidentally  collected  when  an  American  communicates  with  a  702  target  
located  outside  the  United  States.  I  understand  that  such  communications  are  governed  by  
“minimization  procedures”  that  have  been  found  lawful  by  both  the  courts  and  the  Privacy  and  
Civil  Liberties  Oversight  Board.  If  I  am  confirmed  as  Attorney  General,  I  will  ensure  that  702  
collection  continues  in  a  lawful  manner  that  meets  our  national  security  needs  and  appropriately  
protects  privacy  and  civil  liberties.  

d.  President  Obama  has  indicated  that  he  supports  a  legislative  reform  of  Section  
215  bulk  collection  regime.  What  are  your  thoughts  on  amending  Section  215?  

RESPONSE:  If  I  am  confirmed  as  Attorney  General,  I  will  work  with  Congress  to  amend  
Section  215  in  a  manner  consistent  with  the  President’s  proposal  in  order  to  strengthen  the  
privacy  and  civil  liberties  protections,  while  preserving  essential  authorities  that  our  intelligence  
and  law  enforcement  professionals  need.  

e.  Do  you  think  law  enforcement  currently  has  sufficient  investigative  and  legal  
authority  to  address  the  increasing  threat  from  foreign  fighters  and  “lone  wolves”?  

RESPONSE:  It  is  important  that  our  intelligence  and  law  enforcement  professionals  have  the  
full  panoply  of  investigative  tools  and  techniq  to  deal  with  the  ever-evolving  threat  presented  ues  
by  terrorism  and  other  national  security  threats,  while  also  ensuring  that  we  use  those  tools  in  a  
way  that  effectively  protects  privacy  and  civil  liberties.  If  I  am  confirmed  as  Attorney  General,  I  
will  work  with  law  enforcement  and  Congress  to  evaluate  any  gaps  in  existing  authorities  and  to  
ensure  all  appropriate  tools  are  brought  to  bear  to  respond  to  these  threats.  

7.  If  you  are  confirmed,  would  the  FBI,  ATF,  or  any  other  DOJ  agencies  be  permitted  to  
allow  criminals  to  obtain  firearms  as  part  of  investigations  undertaken  by  your  Justice  
Department?  If  so,  please  describe  the  circumstances  under  which  you  believe  such  
operations  would  be  appropriate.  

RESPONSE:  The  Department’s  law  enforcement  components  and  the  United  States  
Attorneys’  Offices  take  seriously  the  need  to  ensure  that  investigations  and  prosecutions  are  
conducted  in  a  way  that  preserves  public  safety  as  well  as  officer  safety.  Accordingly,  the  
Department  has  provided  guidance  to  all  United  States  Attorneys’  Offices  and  Department  
law  enforcement  components  regarding  risk  assessment  and  mitigation  for  law  enforcement  
operations  in  criminal  matters.  

6  

Document  ID:  0.7.10663.25486-000013  



8.  Are  you  committed  to  transparency  between  the  DOJ  and  Congress,  and  will  you  commit  
to  prompt,  complete,  and  truthful  responses  to  requests  to  information  from  Congress  
about  outstanding  issues  related  to  Operation  Fast  and  Furious?  

RESPONSE:  I  am  committed  to  transparency  between  the  Department  and  Congress  and,  if  I  
am  confirmed  as  Attorney  General,  I  will  work  to  promote  such  transparency  while  also  
preserving  the  Executive  Branch’s  proper  functioning  and  the  separation  of  powers.  

9.  The  DOJ  announced  two  weeks  ago  that  two  Yemeni  nationals  charged  with  conspiring  
to  murder  American  citizens  abroad  and  providing  material  support  to  al-Qaeda  will  be  
prosecuted  by  your  office  in  the  Eastern  District  of  New  York.  What  specific  
circumstances  that  you  can  address  here  lead  you  to  believe  that  civilian  courts  are  a  
more  appropriate  or  effective  venue  than  military  tribunals  for  the  prosecution  of  the  
Yemeni  nationals  that  have  been  charged  by  your  office?  

RESPONSE:  I  believe  strongly  that  the  United  States  government  must  use  every  available  
tool,  including  detention  of  unlawful  enemy  combatants  and  military  commission  trials,  as  well  
as  Article  III  prosecutions,  to  protect  the  American  people.  In  any  particular  case,  
representatives  of  the  agencies  who  are  tasked  with  protecting  the  American  people,  including  
the  Department  of  Defense,  the  Department  of  Homeland  Security,  the  Department  of  Justice  
and  agencies  in  the  Intelligence  Community,  work  together  to  determine  the  most  effective  tools  
to  apply  in  that  case,  based  on  the  particular  facts  and  applicable  law.  As  the  United  States  
Attorney  for  the  Eastern  District  of  New  York,  my  role  to  date  has  been  limited  to  determining  
whether  or  not  there  was  a  prosecutable  federal  case,  not  which  was  the  appropriate  tool  to  
employ.  

Because  the  cases  to  which  you  refer  are  ongoing  prosecutions,  I  cannot  comment  on  the  
specific  facts  or  decision-making  processes  in  those  matters,  other  than  to  indicate  that  the  
process  described  above  was  observed.  

10.  Do  you  believe  that  detainees  currently  being  held  at  the  United  States  Naval  Base  at  
Guantanamo  Bay,  Cuba,  are  entitled  to  criminal  trials  in  the  civilian  court  system  within  
the  United  States?  

RESPONSE:  It  is  lawful  for  the  United  States  to  detain  enemy  combatants  at  the  military  
facility  at  Guantanamo  Bay  without  criminal  charge  or  trial  for  the  duration  of  the  conflict,  
consistent  with  the  2001  AUMF,  as  informed  by  the  law  of  war,  and  subject  to  review  of  their  
detention  by  the  courts.  

11.  In  2013,  the  DOJ  intervened  in  litigation  over  the  Louisiana  Scholarship  Program,  a  state  
initiative  that  provides  school  vouchers  to  low-income  families.  An  analysis  by  the  State  
of  Louisiana  found  that  the  program  promoted  diversity  in  Louisiana  schools  and  actually  
assisted  in  speeding  up  federal  desegregation  efforts.  Most  of  the  schoolchildren  who  
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benefit  from  this  program  are  members  of  minority  groups.  This  year,  more  than  13,000  
students  applied  and  nearly  7,500  schoolchildren  were  awarded  a  scholarship  voucher.  
These  children  now  get  the  chance  to  excel  and  attend  high-q  uality  schools  that  their  
parents  can  choose  for  them  because  of  the  program.  Ultimately,  after  public  pressure,  
the  Justice  Department  backed  off  trying  to  kill  the  program  entirely,  but  still  insisted  that  
the  state  provide  demographic  data  about  the  students  to  a  federal  judge  overseeing  the  
lawsuit.  Accordingly  now  Louisiana  has  to  provide  data  for  the  upcoming  school  year  
and  for  every  school  year  as  long  as  the  program  is  in  place.  

a.  Do  you  agree  with  the  DOJ’s  decision  to  intervene  in  this  case?  
b.  If  confirmed,  will  you  use  Justice  Department  resources,  like  your  predecessor  

has,  in  an  effort  to  obstruct,  monitor,  or  regulate  school-choice  programs?  
c.  Will  you  commit  to  asking  the  federal  district  court  with  jurisdiction  over  this  

case  to  discontinue  the  reporting  req  uirement  if  you  are  confirmed?  

RESPONSE:  I  cannot  comment  on  this  issue  because  it  is  my  understanding  that  it  is  in  active  
litigation.  It  is  my  understanding  that  the  Department  has  not  taken  a  position  against  school  
voucher  programs.  That  would  continue  to  be  my  position  if  I  am  confirmed  as  Attorney  
General.  

12.  A  2013  report  by  the  DOJ’s  Inspector  General  revealed  disturbing  systemic  problems  
related  to  the  operation  and  management  of  the  DOJ’s  Civil  Rights  Division.  If  
confirmed,  will  you  commit  to  implementing  the  recommendations  made  by  the  Inspector  
General  in  that  report?  

RESPONSE:  If  I  am  confirmed  as  Attorney  General,  I  will  commit  to  ensuring  that  all  
Department  components  are  responsive  to  recommendations  made  by  the  Office  of  
Inspector  General.  

13.  At  your  confirmation  hearing,  I  asked  you  about  the  Francois  Holloway  case  and  why  
you  consented  to  an  order  by  Eastern  District  of  New  York  Judge  John  Gleeson  vacating  
two  of  Mr.  Holloway’s  convictions  for  armed  carjacking.  In  your  response,  you  mention  
“a  judicial  proceeding  before  the  court  at  that  time”  that  “the  court  wanted  us  to  take  a  
second  look  at.”  

a.  Please  describe  what  you  meant  by  the  term  “judicial  proceeding  before  the  
court.”  

RESPONSE:  A  motion  had  been  filed  pursuant  to  the  Federal  Rules  of  Civil  Procedure  to  
reopen  the  defendant’s  habeas  corpus  proceedings.  

b.  Which  party  initiated  the  “judicial  proceeding  before  the  court”  that  you  referred  
to  in  your  answer?  
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RESPONSE:  The  defendant  initiated  the  proceeding  by  filing  the  motion  referenced  
above.  

c.  You  stated  that  “our  view  was  that  we  had  to  look  at  the  case  consistent  with  
many  of  the  initiatives  that  we  were  being  put  in  place  now  by  the  DOJ  certainly  
with  respect  to  clemency  and  with  respect  to  how  we  look  at  offenders  who  have  
served  significant  time.”  Please  state  the  DOJ  initiatives  you  consulted  in  your  re-
examination  of  the  Holloway  sentence  and  identify  any  initiatives  on  which  you  
based  your  decision  to  consent  to  Judge  Gleeson’s  order  vacating  Mr.  Holloway’s  
armed  carjacking  sentences.  

RESPONSE:  The  Department  of  Justice’s  Smart  on  Crime  initiative  calls  upon  federal  
prosecutors  to  ensure  that  finite  Department  resources  including  finite  corrections  
resources  are  devoted  to  the  most  important  law  enforcement  priorities,  to  promote  fairer  
enforcement  of  the  law  and  eliminate  unwarranted  sentencing  disparities,  and  to  ensure  that  the  
punishment  for  all  offenders  fits  the  crime.  

d.  Please  identify  any  DOJ  initiatives  that  provide  for  early  release  for  violent  
offenders  or  recidivist  violent  offenders  like  Mr.  Holloway.  

RESPONSE:  Federal  prosecutors  must  evaluate  the  circumstances  of  each  offense  and  each  
offender  in  order  to  determine  what  sentence  to  seek.  Ultimately,  of  course,  it  is  up  to  the  
sentencing  judge  to  impose  sentence,  and  to  decide  any  application  to  reduce  a  sentence  after  it  
has  been  imposed.  

e.  You  testified  that  you  reconsidered  whether  to  consent  to  an  order  to  vacate  Mr.  
Holloway’s  sentence  “numerous  times.”  Please  explain  why  you  ultimately  
consented  to  the  vacatur  after  initially  refusing  to  and  suggesting  to  the  court  that  
Mr.  Holloway  contact  the  Office  of  the  Pardon  Attorney  or  seek  executive  
commutation  of  his  sentence.  

RESPONSE:  After  studying  the  facts  of  the  case,  the  conduct  of  Mr.  Holloway  during  his  
twenty  years  of  incarceration,  and  soliciting  the  view  of  the  victims  of  the  crime,  I  decided  
not  to  oppose  Mr.  Holloway’s  request  that  Judge  Gleeson  reconsider  his  sentence.  

f.  Mr.  Holloway’s  case  had  achieved  a  remarkable  degree  of  finality  his  appeal  
was  rejected  by  the  Supreme  Court  and  he  had  been  sentenced  decades  before  
Judge  Gleeson  released  him,  effectively,  for  time  served.  Please  state  the  legal  
and  policy  basis  for  your  decision  to  re-examine  the  case  given  the  degree  of  
finality  it  had  achieved.  

RESPONSE:  After  examining  the  facts  of  the  case,  the  defendant’s  motion,  and  after  
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receiving  input  from  the  victims,  I  decided  that  it  was  appropriate  not  to  oppose  the  Court  
reconsidering  the  sentence  imposed.  This  decision  was  in  keeping  with  the  obligation  of  
all  prosecutors  to  seek  just  outcomes,  and  to  carefully  weigh  the  facts  and  circumstances  of  
each  offense  and  offender.  

g.  You  stated  that  your  office  had  “the  ability  to  let  the  judge  review  [Mr.  
Holloway’s]  sentence  again  by  keeping  it  in  the  court  system.”  Please  explain  
your  understanding  of  the  circumstances  under  which  federal  prosecutors  should  
consent  to  review  by  a  federal  judge  of  sentences  which  have  achieved  finality  
and  explain  when  federal  prosecutors  should  act,  as  you  testified,  to  “keep[]”  
those  sentences  “in  the  court  system.”  

RESPONSE:  Federal  prosecutors  must  uest  for  resentencing  based  on  evaluate  any  req  a  
thorough  review  of  the  facts  and  circumstances  of  the  case,  the  conduct  of  the  defendant  both  
before  and  after  conviction,  and  the  applicable  laws  governing  the  defendant’s  application.  

h.  Do  you  agree  with  Judge  Gleeson,  who  wrote  in  his  May  14,  2014,  memorandum  
in  the  Holloway  case,  that  your  prosecutors  from  the  Eastern  District  of  New  
York  employ  “ultraharsh  mandatory  minimum  provisions  to  annihilate  a  
defendant  who  dares  to  go  to  trial,”  like  Mr.  Holloway?  

RESPONSE:  Federal  prosecutors  in  the  Eastern  District  of  New  York,  like  those  throughout  
the  country,  strive  to  seek  just  penalties  that  are  commensurate  with  the  severity  of  the  crime  and  
the  characteristics  of  the  offender.  

i.  Do  you  believe  that  the  prosecutors  who  tried  Mr.  Holloway  employed  
“ultraharsh  minimum  sentences  to  annihilate”  him  because  he  exercised  his  
constitutional  right  to  a  jury  trial?  

RESPONSE:  The  prosecutors  who  tried  Mr.  Holloway  sought  to  hold  him  accountable  
for  the  serious  crimes  he  had  committed.  As  United  States  Attorney,  it  is  my  obligation  to  
consider  defendants’  applications  based  on  a  careful  review  of  all  of  the  circumstances  that  
exist  at  the  time  such  application  is  made.  

j.  Do  you  agree  with  the  recommendation  of  the  U.S.  Sentencing  Commission  in  its  
2011  report  to  Congress,  Mandatory  Minimum  Penalties  in  the  Federal  Criminal  

Justice  System,  that  Congress  should  amend  18  U.S.C.  §  924(c)  to  confer  on  
federal  district  judges  the  discretion  to  impose  concurrent  sentences  under  that  
provision?  

RESPONSE:  If  I  am  confirmed  as  Attorney  General,  I  look  forward  to  continuing  the  
dialogue  between  the  Department,  the  Sentencing  Commission,  and  Congress  regarding  
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the  important  issue  of  mandatory  minimums.  It  would  be  premature  for  me  to  opine  on  
that  specific  recommendation  before  soliciting  input  from  all  relevant  stakeholders.  

k.  Please  describe  with  particularity  citing  case  numbers,  captions,  etc.  any  other  
cases  in  which  your  office,  during  your  tenure  as  U.S.  Attorney  consented  to  an  
order  vacating  convictions  under  18  U.S.C.  §  924  or  any  other  criminal  
conviction.  

RESPONSE:  I  am  not  aware  of  any  such  cases.  

14.  As  a  U.S.  Attorney  and  the  Chair  of  the  Attorney  General’s  Advisory  Committee,  you  are  
no  doubt  familiar  with  DOJ’s  recent  “Smart  on  Crime”  Initiative,  which  addresses  a  
number  of  criminal  justice  issues  like  prioritizing  prosecutions,  sentencing  disparities,  
recidivism,  and  incarceration  of  non-violent  offenders.  Attorney  General  Holder  has  
advocated  reduction  of  the  federal  sentencing  guideline  levels  that  apply  to  most  drug-
trafficking  offenses,  including  trafficking  of  hard  drugs  like  heroin.  The  Holder  Justice  
Department  also  announced  a  new  clemency  initiative  last  year  that  invites  clemency  
petitions  from  offenders  who  meet  a  number  of  criteria.  Thousands  of  offenders,  
including  drug  traffickers,  fall  within  those  criteria.  

a.  What  are  your  views  on  those  DOJ  initiatives  and  proposals?  

RESPONSE:  The  Smart  on  Crime  initiative  is  designed  to  ensure  finite  public  safety  
resources  are  devoted  to  the  most  important  law  enforcement  priorities;  to  promote  fairer  
enforcement  of  the  laws  and  alleviate  disparate  impacts  of  the  criminal  justice  system;  to  
ensure  just  punishments  for  all  offenders;  to  improve  prevention  and  reentry  efforts  to  
reduce  reoffending;  and  to  strengthen  protections  for  vulnerable  populations.  I  support  these  
goals.  I  also  fully  the  support  the  ongoing  effort  to  identify  for  the  President  worthy  
candidates  for  clemency  to  assist  him  in  properly  executing  the  President’s  constitutional  
responsibility  in  this  area.  

b.  Do  they  make  the  work  of  federal  prosecutors  harder?  

RESPONSE:  The  role  of  the  federal  prosecutor  is  to  see  that  justice  is  done.  Every  day,  
federal  prosecutors  across  the  country  seek  to  improve  public  safety,  reduce  crime  and  do  
justice.  I  believe  the  Smart  on  Crime  initiative  is  designed  to  be  consistent  with  these  goals.  
I  think  the  initiative  supports  the  work  of  federal  prosecutors.  
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c.  Do  they  make  the  American  people  safer?  

RESPONSE:  Yes.  By  ensuring  finite  public  safety  resources  are  devoted  to  the  most  
important  law  enforcement  priorities,  by  reducing  reoffending  and  by  preventing  crime,  the  
Smart  on  Crime  initiative  will  make  the  American  people  safer.  

d.  Are  you  going  to  continue  them  if  you  are  confirmed  as  Attorney  General?  

RESPONSE:  If  I  am  confirmed  as  Attorney  General,  I  will  review  the  Smart  on  Crime  
initiative  and  evaluate  its  impact.  I  will  continue  the  parts  of  it  that  are  effective  and  consider  
new  initiatives  to  further  the  goals  of  public  safety  and  justice.  

e.  Do  you  believe  that  these  or  other  DOJ  initiatives  should  be  expanded  to  
encompass  early  release  for  violent  offenders  who  have  served  a  substantial  
portion  of  the  sentences?  

RESPONSE:  As  I  indicated  above,  if  I  am  confirmed  as  Attorney  General,  I  will  review  
these  initiatives  and  evaluate  their  impact.  I  will  continue  those  that  are  effective  and  
consider  new  initiatives  to  further  the  goals  of  public  safety  and  justice.  I  do  not  support  
release  of  violent  offenders  for  no  corrections  or  public  safety  purpose.  However,  I  believe  
sentencing  and  corrections  policies  should  be  reviewed  periodically  to  ensure  that  just  
punishment  is  meted  out  for  all  offenders,  that  reoffending  is  minimized  through  
programming  and  other  corrections  policies,  that  those  considering  criminal  activity  are  
deterred  to  the  greatest  extent  possible,  and  that  the  purposes  of  punishment,  as  set  out  in  the  
Sentencing  Reform  Act,  are  otherwise  served.  

f.  Do  you  believe  that  these  or  other  DOJ  initiatives  should  be  expanded  to  
encompass  early  release  for  offenders  who  have  received  so-called  “stacked”  or  
consecutive  mandatory  minimum  sentences  under  18  USC  924  or  other  provisions  
of  federal  law?  

RESPONSE:  In  an  era  of  advisory  guidelines,  I  believe  mandatory  minimum  sentencing  
statutes  remain  important  to  promote  the  goals  of  sentencing  and  public  safety.  At  the  same  
time,  I  recognize  that  some  reforms  of  existing  mandatory  minimum  sentencing  statutes  are  
needed.  I  understand  that  Members  of  Congress  have  introduced  various  bills  in  the  113th  
Congress  to  reform  mandatory  minimum  sentencing  statutes.  If  I  am  confirmed  as  Attorney  
General,  I  look  forward  to  working  with  these  Members  of  Congress  to  identify  those  
mandatory  minimum  statutes  that  need  reform  and  to  enact  legislation  to  do  so.  

15.  The  2013  Cole  Memorandum  explains  the  DOJ’s  priorities  on  enforcement  of  federal  law  
regarding  marijuana  offenses.  Several  jurisdictions  have  recently  legalized  cultivation  
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and  distribution  of  marijuana  for  personal  use,  in  effect,  initiating  a  series  of  state  
regulatory  regimes  that  contravene  federal  drug  laws.  

a.  Do  you  agree  with  the  current  DOJ  enforcement  policies  and  priorities  outlines  in  
the  Cole  Memorandum?  

RESPONSE:  As  United  States  Attorney,  and  if  I  am  confirmed  as  Attorney  General,  I  am  
committed  to  enforcing  the  Controlled  Substances  Act  (CSA).  The  Cole  Memorandum  sets  out  
eight  priority  areas  for  federal  marijuana  enforcement.  The  Cole  Memo  also  acknowledges  the  
importance  of  examining  the  particular  circumstances  of  each  case  and  the  authority  of  the  
Department  to  pursue  investigations  and  prosecutions  that  otherwise  serve  an  important  federal  
interest.  Accordingly,  the  Department's  focus  is  on  applying  its  limited  investigative  and  
prosecutorial  resources  to  enforcing  the  CSA  in  a  manner  that  addresses  the  most  significant  
threats  to  public  health  and  safety.  

b.  Do  you  consider  the  DOJ’s  policy,  as  it  is  being  implemented  now,  to  reflect  
legitimate  enforcement  discretion  consistent  with  the  Take  Care  Clause?  

RESPONSE:  In  all  areas  of  civil  and  criminal  enforcement,  the  Department  uses  its  
discretionary  enforcement  authority  in  a  manner  that  seeks  to  focus  limited  investigative  and  
prosecutorial  resources  to  address  the  most  significant  public  health  and  public  safety  threats.  In  
every  instance,  prosecutors  must  make  decisions  about  how  limited  resources  are  brought  to  bear  
to  best  confront  those  threats.  The  Department’s  policies,  including  in  the  area  of  marijuana  
enforcement,  are  crafted  to  provide  guidance  on  doing  so  in  an  effective,  consistent  and  rational  
way,  while  giving  prosecutors  discretion  within  the  constraints  of  that  guidance  to  take  into  
account  the  circumstances  of  each  case.  

c.  If  you  are  confirmed,  how  do  you  plan  to  measure  the  effect  of  the  DOJ’s  policy  
on  the  federal  interest  in  enforcement  of  drug  laws?  

RESPONSE:  If  I  am  confirmed  as  Attorney  General,  the  Department  will  continue  to  consider  
data  of  all  forms  including  existing  federal  surveys  on  drug  usage,  state  and  local  research,  and,  
of  course,  feedback  from  the  community  and  from  federal,  state,  and  local  law  enforcement  on  
the  degree  to  which  existing  Department  policies  and  the  state  systems  regulating  marijuana-
related  activity  protect  federal  enforcement  priorities  and  the  public.  The  Department  will  
continue  to  collect  data  and  make  these  assessments  through  its  various  components  and  will  
continue  to  work  with  the  Office  of  National  Drug  Control  Policy  and  other  partner  agencies  
throughout  the  government  to  identify  other  mechanisms  by  which  to  collect  and  assess  data  on  
the  effects  of  these  state  systems.  

16.  The  recent  hacking  of  Sony’s  computers  has  demonstrated  that  a  major  area  of  
vulnerability  to  our  national  security  and  infrastructure  is  cyber  attacks,  often  by  foreign  
hackers  or  governments.  
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a.  In  your  view,  what  are  the  greatest  threats  we  face  from  cyber  terrorism?  

RESPONSE:  As  I  mentioned  during  my  testimony  before  the  Committee,  a  cyber  attack  
carried  out  on  behalf  a  terrorist  entity  is  one  of  the  greatest  fears  of  any  prosecutor,  and  we  
must  be  nimble  in  our  efforts  to  prevent,  to  detect  and  to  disrupt  such  a  threat.  My  
impression,  based  on  my  experience  as  United  States  Attorney,  is  that  while  terrorist  groups  
have  generally  not  reached  the  skill  level  of  nation-state  actors,  we  cannot  ignore  their  
expressed  desires  to  attack  us  through  any  means,  including  through  cyber  attacks.  
Regardless  of  the  specific  adversary  at  issue,  they  could  cause  significant  damage  and  
destruction  through  cyber  attacks  in  particular,  through  attacks  on  systems  that  support  our  
critical  infrastructure,  including  industrial  control  systems,  hospitals,  government  networks  
and  similarly  essential  systems.  If  I  am  confirmed  as  Attorney  General,  I  plan  to  use  the  full  
extent  of  our  authorities  to  identify  and  disrupt  whether  through  prosecution  or  other  
means  at  our  disposal  those  who  would  threaten  our  country  by  seeking  to  attack  these  
systems  or  to  position  themselves  to  do  so  in  future.  

b.  What  tools  does  law  enforcement  need,  based  on  your  experience  as  a  U.S.  
Attorney,  to  protect  networks  and  critical  infrastructure?  

RESPONSE:  In  my  experience  as  the  United  States  Attorney  for  the  Eastern  District  of  
New  York,  I  believe  a  comprehensive  approach,  including  a  collaborative  relationship  
between  government  and  private  sector,  is  necessary  to  protect  networks  and  critical  
infrastructure.  Emphasis  on  the  prevention  and  detection  of  this  threat  is  critical  and,  if  I  am  
confirmed  as  Attorney  General,  I  would  work  to  ensure  that  our  law  enforcement  
community  has  the  technological  resources  and  legal  authorities  needed  to  stay  ahead  of  this  
threat,  and  strengthen  the  relationship  between  government  and  private  industry.  

17.  In  recent  years,  the  DOJ  has  aggressively  pursued  states  that  have  enacted  a  wide  array  of  
voter  ID  provision.  You  have  made  a  number  of  public  comments  about  the  DOJ’s  
litigation  in  this  area  of  the  law  and  have  pledged  to  continue  litigation  that  Attorney  
General  Holder  has  initiated.  Please  describe,  which  particularity,  examples  of  voter  ID  
provisions  that  a  state  could  enact  which  you  believe  would  pass  statutory  and  
constitutional  muster.  

RESPONSE:  I  do  not  have  any  categorical  views  on  these  issues  in  the  abstract.  My  
general  understanding  is  that  the  Department  considers  questions  of  the  validity  of  voting  
practices,  such  as  uirements  of  the  state  voter  identification  laws,  based  on  the  particular  req  
federal  law  being  enforced,  based  on  the  particular  facts  of  the  practice  being  investigated  
and  based  on  the  particular  laws  and  facts  in  the  jurisdiction.  

As  the  Supreme  Court  held  in  Crawford  v.  Marion  County  Election  Board,  voter  identification  
laws  are  not  per  se  unconstitutional.  Nor  do  they  necessarily  violate  the  Voting  Rights  Act.  I  
understand  that  before  the  Shelby  County  decision,  the  Department  did  preclear  some  voter  
identification  laws,  such  as  in  Virginia  and  New  Hampshire.  
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However,  the  analysis  of  a  voter  ID  law  is  very  specific  to  the  particular  law,  the  particular  
jurisdiction,  and  a  wide  range  of  factors  that  Congress  has  identified  as  relevant  to  determining  
whether  a  particular  voting  practice  comports  with  the  Voting  Rights  Act.  As  such,  it  is  difficult  
for  me  to  comment  on  the  merits  of  any  law  (or  in  the  abstract)  without  a  full  understanding  of  
how  the  law  actually  operates  in  a  particular  jurisdiction.  

18.  A  number  of  commentators  have  expressed  the  opinion  that  voter  fraud  simply  doesn’t  
exist  or  the  alternative  opinion,  that,  if  it  does,  it  is  minor  problem  with  no  real  effect  on  
the  integrity  of  elections.  

a.  Do  you  agree  that  voter  fraud  does  not  exist  or  is  so  insignificant  that  it  does  not  
threaten  the  integrity  of  elections?  

RESPONSE:  I  am  not  personally  familiar  with  the  specifics  of  studies  regarding  these  
issues,  nor  do  I  have  any  categorical  views  on  these  issues  in  the  abstract.  One  of  the  
important  responsibilities  of  the  Department  of  Justice  is  to  investigate  and  prosecute  
violations  of  the  federal  criminal  laws,  including  those  federal  laws  that  criminalize  various  
types  of  election  fraud.  If  I  am  confirmed  as  Attorney  General,  I  am  committed  to  
enforcing  all  of  the  federal  laws  within  the  Department’s  jurisdiction,  including  the  federal  
criminal  laws  regarding  election  fraud,  according  to  their  terms,  in  a  fair  and  even-handed  
manner.  

b.  Do  you  think  that  voter  fraud  is  a  bona  fide  issue  that  states  should  be  entitled  to  
address  with  voter  ID  laws?  

RESPONSE:  As  stated  above,  I  do  not  have  any  categorical  views  on  these  issues  in  the  
abstract.  My  general  understanding  is  that  the  Department  considers  questions  of  the  
validity  of  voting  practices,  such  as  state  voter  identification  laws,  based  on  the  particular  
requirements  of  the  federal  law  being  enforced,  based  on  the  particular  facts  of  the  practice  
being  investigated  and  based  on  the  particular  law  and  facts  in  the  jurisdiction.  

As  the  Supreme  Court  held  in  Crawford  v.  Marion  County  Election  Board,  voter  identification  
laws  are  not  per  se  unconstitutional.  Nor  do  they  necessarily  violate  the  Voting  Rights  Act.  I  
understand  that  before  the  Shelby  County  decision,  the  Department  did  preclear  some  voter  
identification  laws,  such  as  in  Virginia  and  New  Hampshire.  

The  analysis  of  a  voter  ID  law  is  very  specific  to  the  particular  law,  the  particular  jurisdiction,  
and  a  wide  range  of  factors  that  Congress  has  identified  as  relevant  to  determining  whether  a  
particular  voting  practice  comports  with  the  Voting  Rights  Act.  As  such,  it  is  difficult  for  me  to  
comment  on  the  merits  of  any  law  (or  in  the  abstract)  without  a  full  understanding  of  how  the  
law  actually  operates  in  a  particular  jurisdiction.  
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19.  You  previously  stated  in  the  context  of  North  Carolina’s  voter  ID  law  that:  

Fifty  years  after  the  March  on  Washington,  50  years  after  the  Civil  Rights  
Movement,  we  stand  in  this  country  at  a  time  when  we  see  people  trying  to  take  
back  so  much  of  what  Dr.  King  fought  for….People  try  and  take  over  the  State  
House  and  reverse  the  goals  that  have  been  made  in  voting  in  this  country….But  
I’m  proud  to  tell  you  that  the  Department  of  Justice  has  looked  at  these  laws,  and  
looked  at  what’s  happening  in  the  Deep  South,  and  in  my  home  state  of  North  
Carolina  [that]  has  brought  lawsuits  against  those  voting  rights  changes  that  seek  
to  limit  our  ability  to  stand  up  and  exercise  our  rights  as  citizens.  And  those  
lawsuits  continue.  

Do  you  believe  that  North  Carolina’s  voter  ID  law  is  a  pretext  for,  or  was  motivated  by,  
racial  discrimination?  

RESPONSE:  My  general  understanding  is  that  the  Department  has  brought  suit  
challenging  certain  aspects  of  North  Carolina’s  2013  omnibus  election  law  as  racially  
discriminatory  in  purpose  and  result.  Because  this  matter  is  the  subject  of  pending  
litigation  by  the  Department,  I  cannot  comment  further.  

20.  First  Amendment  freedoms  that  protect  the  press  became  a  lot  more  tenuous  during  Mr.  
Holder’s  administration  of  the  DOJ.  In  May  2013,  the  Department  obtained  phone  
records  for  the  Associated  Press  (“AP”)  without  the  knowledge  of  that  organization,  
reportedly  as  part  of  an  investigation  of  an  AP  story  on  CIA  operations  in  Yemen.  It  then  
came  to  light  that  in  2010  the  Holder  Justice  Department  obtained  a  warrant  to  search  the  
emails  of  a  Fox  News  reporter  James  Rosen  the  Department  claimed  Rosen  was  a  
potential  co-conspirator  with  a  State  Department  contractor  in  violation  of  the  Espionage  
Act.  Since  then  the  DOJ  has  issued  new  guidelines  governing  how  it  obtains  evidence  
from  journalists.  The  guidelines  maintain  in  that  notice  of  a  subpoena  may  be  withheld  
only  if  notifying  the  journalist  would  present  a  “clear  and  substantial  threat”  to  an  
investigation  or  to  national  security.  

a.  Do  you  agree  that  the  Department’s  treatment  of  journalists  has  been  heavy-
handed  and  that  reform  of  DOJ  practices  was  necessary?  

RESPONSE:  Because  my  Office  was  not  involved  in  the  investigations  described  above,  I  
cannot  address  those  specific  matters.  

I  agree  that  the  revisions  to  the  Department’s  policies  and  practices  regarding  the  use  of  certain  
law  enforcement  tools  to  obtain  information  from,  or  records  of,  members  of  the  news  media  
were  appropriate.  In  my  view,  the  revised  policies  and  practices  strike  the  proper  balance  
between  law  enforcement  and  free  press  interests.  Significantly,  the  revised  policies  and  
practices  cover  law  enforcement  tools  and  records,  and  ensure  robust,  high-level  consideration  
of  the  use  of  those  tools  to  obtain  information  from,  or  records  of,  members  of  the  news  media.  
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b.  Do  you  believe  that  the  DOJ  investigations  described  above  pose  a  serious  risk  of  
chilling  free  speech?  

RESPONSE:  Because  my  Office  was  not  involved  in  the  investigations  described  above,  I  
cannot  address  those  specific  matters.  

As  a  general  matter,  I  believe  that  persons  entrusted  with  safeguarding  information  related  to  
our  national  security  should  be  held  accountable  when  they  breach  that  trust.  I  also  believe  that  
a  free  press  plays  a  critical  role  in  ensuring  government  accountability.  In  my  view,  the  
Department’s  revised  media  policies  and  practices  strike  the  proper  balance  between  law  
enforcement  and  free  press  interests.  

c.  Do  you  support  the  new  guidelines?  

RESPONSE:  Yes,  I  believe  the  revised  policies  and  practices  strike  the  proper  balance  
between  law  enforcement  and  free  press  interests.  

d.  As  a  federal  prosecutor,  you  are  no  doubt  aware  of  the  balance  between  individual  
liberties  and  the  need  to  conduct  thorough  and  effective  investigations.  Do  the  
guidelines  strike  the  right  balance?  

RESPONSE:  Yes,  in  my  view,  the  Department’s  revised  policies  and  practices  strike  the  
proper  balance  between  law  enforcement  and  free  press  interests.  

e.  How  would  the  Lynch  Justice  Department  distinguish  itself  from  the  Holder  
Justice  Department  when  it  comes  to  the  investigation  of  journalists?  

RESPONSE:  Given  the  essential  role  that  members  of  the  news  media  play  in  our  society,  I  
believe  that  federal  investigators  and  prosecutors  should  view  the  use  of  certain  law  enforcement  
tools  to  obtain  information  from,  or  records  of,  non-consenting  members  of  the  news  media  as  an  
extraordinary  measure,  not  a  standard  investigatory  practice.  If  I  am  confirmed  as  Attorney  
General,  I  would  give  careful  consideration  to,  and  closely  scrutinize,  any  req  for  uest  
authorization  to  obtain  information  from,  or  records  of,  a  member  of  the  news  media;  or  to  
investigate  or  prosecute  a  member  of  the  news  media.  In  my  view,  the  revised  media  policies  
and  practices  both  provide  an  appropriate  framework  with  which  to  conduct  this  critical  analysis,  
and  strike  the  appropriate  balance  between  law  enforcement  and  free  press  interests.  

21.  There  have  been  significant  developments  recently  at  the  DOJ  regarding  policies  on  civil  
asset  forfeiture  in  response  to  abuses  by  U.S.  Attorney’s  Offices  and  federal  and  state  
agencies.  Attorney  General  Holder  just  announced  that  the  DOJ  will  end  the  Equitable  
Sharing  Program,  which  essentially  apportions  billions  of  dollars  in  seized  assets  between  
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federal,  state,  and  local  authorities  a  huge  pool  of  money  that  clearly  created  a  risk  of  
encouraging  aggressive,  if  not  unlawful,  seizures  form  individuals  who  are  not  charged  
with  a  crime,  have  not  been  indicted  and  have  not  enjoyed  any  due  process  whatsoever.  
Your  office  in  the  Eastern  District  of  New  York  alone  has  seized  over  $100  million  in  
recent  years.  

a.  Do  you  believe  that  there  have  been  inappropriate  or  excessive  seizures  by  your  
office  or  by  the  DOJ  with  respect  to  civil  asset  forfeitures,  adoptive  seizures,  and  
equitable  sharing  practices?  If  so,  please  describe  with  particularity  any  such  
cases.  

RESPONSE:  First  of  all,  to  clarify,  I  understand  that  Attorney  General  Holder’s  January  16,  
2015,  Order  generally  prohibited  the  practice  of  federal  adoptions  of  assets  seized  by  state  and  
local  law  enforcement.  It  did  not  end  the  Equitable  Sharing  Program.  That  said,  the  adoption  
Order  came  as  part  of  the  Department’s  comprehensive,  ongoing  review  of  the  Asset  Forfeiture  
Program,  including  the  Equitable  Sharing  Program.  

I  can  speak  with  regard  to  the  seizures  made  in  connection  with  civil  forfeiture  actions  
prosecuted  in  the  Eastern  District  of  New  York,  and  I  believe  they  have  been  appropriate.  Every  
seizure  in  my  district,  and  indeed  across  the  country,  must  be  based  on  probable  cause  that  the  
property  is  connected  to  crime,  and  is  often  pursued  only  after  a  federal  judge  issues  a  warrant  
based  on  such  a  finding.  That  probable  cause  is  the  same  burden  of  proof  req  uired  to  arrest  
someone.  In  any  contested  forfeiture,  the  government  must  prove  by  a  preponderance  of  the  
evidence,  in  federal  court,  that  the  property  is  connected  to  a  crime.  

As  indicated  by  my  Office’s  forfeiture  records,  adoptive  seizures  represent  a  tiny  fraction  of  the  
Eastern  District  of  New  York’s  forfeiture  litigation.  An  internal  review  revealed  that  
approximately  thirty-four  adoptive  seizures,  representing  a  total  asset  value  of  roughly  $2.95  
million  in  seized  assets,  were  referred  by  federal  agencies  to  the  Office  since  2010.  Further,  of  
these  thirty-four  adoptive  seizure  referrals,  my  Office  declined  to  accept  half  based  upon  its  own  
assessment  of  the  merits  of  the  seizure.  

b.  After  inquiries  by  members  of  Chairman  Grassley’s  staff,  a  company  in  your  
district,  Hirsch  Brothers,  was  recently  returned  $500,000  that  your  office  seized  
from  it  as  part  of  a  civil  asset  forfeiture.  Please  explain  the  basis  for  the  seizure  
and  the  reason  why  the  funds  were  returned  only  after  a  congressional  inq  was  uiry  
initiated.  

RESPONSE:  31  U.S.C.  §  5324  provides  that  “[n]o  person  shall,  for  the  purpose  of  evading”  
certain  statutory  reporting  requirements  primarily  set  forth  in  31  U.S.C.  §§  5313(a),  5325  and  
5326  “cause  or  attempt  to  cause  a  domestic  financial  institution  to  fail  to  file  a  report”  for  the  
deposit  of  amounts  in  excess  of  $10,000.00.  In  May  2012,  my  Office  presented  evidence  to  a  
federal  magistrate  judge  that  the  Hirsch  brothers’  business,  Bi-County  Distributors,  Inc.  (“Bi-
County”),  had  deposited  over  $1.4  million  in  cash  in  what  the  evidence  indicated  was  likely  a  
“structured”  manner,  intended  to  evade  federal  currency  reporting  requirements.  Based  upon  this  
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showing,  the  federal  magistrate  judge  found  that  there  was  probable  cause  for  the  seizure  of  the  
structured  deposits  and  issued  a  warrant  to  seize  Bi-County’s  account.  

Immediately  after  the  seizure,  my  Office  notified  Bi-County  and  its  then-attorney  of  the  
seizure.  From  May  2012  to  May  2014,  the  parties  engaged  in  settlement  discussions,  during  
which  Bi-County  organized  its  records  relating  to  its  cash  receivables,  provided  them  to  the  
government  and  produced  a  forensic  accounting  of  its  cash  business.  As  discussions  with  Bi-
County’s  prior  attorney  did  not  result  in  a  resolution  of  the  matter,  Bi-County  retained  new  
attorneys  who,  in  October  2014,  filed  an  action  seeking  return  of  the  seized  funds.  In  response,  
and  to  avoid  further  litigation,  my  Office  renewed  its  efforts  to  resolve  this  matter  with  Bi-
County’s  new  attorneys.  

After  Bi-County  filed  its  action  and  upon  completion  of  the  investigation  and  exchange  of  
information,  my  Office  determined  that  the  settlement  represented  an  appropriate  resolution  of  
this  matter.  These  efforts  culminated  in  a  mutually  agreeable  settlement  in  principle  of  the  
action.  The  parties  ultimately  memorialized  their  settlement  in  a  publicly-filed  stipulation.  As  
with  all  settlements,  both  parties,  represented  by  their  counsel,  negotiated  aspects  of  a  settlement  
upon  which  they  could  agree.  The  stipulation  also  sets  forth  a  mutually  agreed  upon  description  
of  the  procedural  history  of  the  negotiations  between  the  parties  and  includes,  among  other  
things,  an  acknowledgment  by  Bi-County  and  its  principals  that  they  have  been  advised  of  the  
laws  against  structuring.  

The  Bi-County  settlement  was  negotiated  and  resolved  in  the  ordinary  course  of  litigation.  The  
parties  had  drafted  and  agreed  upon  a  final  settlement  stipulation,  which  the  Hirsch  brothers  and  
their  counsel  already  had  signed  before  my  Office  received  Senator  Grassley’s  January  20,  2015  
correspondence  containing  an  inq  uiry  about  the  Bi-County  case.  

c.  Has  your  office  implemented  the  reforms  announced  by  Attorney  General  
Holder?  

RESPONSE:  My  Office  has  implemented  and  is  in  compliance  with  the  reforms  that  Attorney  
General  Holder  recently  announced  with  respect  to  adoptive  forfeitures.  

d.  What  steps  are  you  taking  in  your  office  to  ensure  that  no  additional  individuals  or  
companies  like  Hirsch  Brothers  will  have  their  assets  wrongfully  seized?  

RESPONSE:  As  noted  above,  the  action  against  Bi-County’s  assets  was  commenced  pursuant  
to  a  seizure  warrant  issued  by  a  United  States  Magistrate  Judge  based  upon  an  independent,  
judicial  determination  of  probable  cause  to  believe  that  Bi-County  had  deposited  over  $1.4  
million  of  United  States  currency  in  a  “structured”  manner,  in  violation  of  31  U.S.C.  §  5324.  

In  all  cases  like  the  Bi-County  case,  where  bank  accounts  are  seized,  such  seizures  can  be  
effectuated  only  after  the  review,  approval  and  authorization  of  a  United  States  Magistrate  
Judge.  Before  seizure  warrants  even  are  submitted  for  judicial  authorization,  my  Office  carefully  
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reviews  all  available  information  which  has  resulted  in  the  declination  of  many  civil  asset  
forfeiture  cases  presented  for  prosecution.  These  judicial  safeguards,  in  conjunction  with  my  
Office’s  internal  vetting  process,  have  prevented  wrongful  seizures  in  the  past  and  will  prevent  
them  in  the  future.  If,  following  a  seizure,  my  Office  is  presented  with,  or  obtains  information  
that  leads  to  a  determination  that  the  forfeiture  of  the  seized  asset  should  not  be  pursued  on  the  
merits,  then  my  Office  has,  and  will  continue  to,  consider  settlement  or  a  return  of  the  asset,  as  
appropriate.  

e.  What  steps  do  you  plan  to  take,  if  confirmed,  to  ensure  that  the  DOJ  returns  
wrongfully  seized  assets  promptly  and  does  not  continue  to  seize  assets  
wrongfully?  

RESPONSE:  I  am  keenly  aware  of  concerns  about  civil  asset  forfeiture,  and  I  take  those  
concerns  very  seriously.  As  mentioned  above,  the  Department  has  embarked  on  an  ongoing  
review  of  its  Asset  Forfeiture  Program  (which  has  so  far  resulted  in  the  policy  change  on  
adoptions)  and  if  I  am  confirmed  as  Attorney  General,  I  look  forward  to  continuing  that  review,  
to  ensure  that  Asset  Forfeiture  tools  are  used  effectively  and  appropriately  to  take  the  profit  out  
of  crime  and  return  assets  to  victims,  while  safeguarding  civil  liberties  and  the  rule  of  law.  
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Lynch,  Loretta  (USANYE)  

From:  Lynch,  Loretta  (USANYE)  

Sent:  Thursday,  February 19,  2015 4:50  PM  

To:  Gaston,  Molly (OAG);  O'Brien,  Alicia  C (OLA);  Kadzik,  Peter J  (OLA);  Miller,  

Marshall;  Werner,  Sharon  (OAG)  

Subject:  Lynch  - Sessions QFR  (2-20-2015)  

Attachments:  Lynch  - Sessions QFR  (2-20-2015).docx  

Sessions  comments  only one  on  th  

Thanks  all.  

Loretta  

(b) (5)
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Nomination of Loretta E. Lynch to be Attorney General of the United States 
Questions for the Record 

Submitted February 20, 2015 

QUESTIONS FROM SENATOR SESSIONS 

1. In Question 1, you were asked whether you believe that President Obama has exceeded 

his executive authority in any way and, if so, how. You responded: “As the United States 

Attorney for the Eastern District of New York, I have not been charged with determining 

when and whether the President has exceeded his executive authority.” While I 

understand that you may not have been charged with making such determinations in your 

capacity as United States Attorney, the question did not ask whether you were charged 

with such determinations. Should you be confirmed as Attorney General, you will be 

responsible for such determinations. In order to properly evaluate your nomination, it is 

important for members to know your views in that regard. Please take this o portunity to 

consider and respond to the original question. 

RESPONSE: s 

t 

e 

f 

. 

(b) (5)

2. In Question 5, you were asked whether Saddiq al Abbadi, Ali Alvi, and Faruq Khalil 

Muhammad ‘Isa are unlawful enemy combatants and, as such, could be tried before a 

military commission and detained for the duration of hostilities under the law of war. 

You responded: 

“I believe strongly that the United States government must use every available 

tool, including detention of unlawful enemy combatants and military commission 

trials, as well as Article III prosecutions, to protect the American people. In any 

particular case, representatives of the agencies who are tasked with protecting the 

American people, including the Department of Defense, the Department of 

Homeland Security, the Department of Justice and agencies in the Intelligence 

Community, work together to determine the most effective tools to a ply in that 

case, based on the particular facts and a plicable law. As the United States 

1 
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Attorney for the Eastern District of New York, my role to date has been limited to 

determining whether or not there was a p  not which wasrosecutable federal case, 

the appropriate tool to employ.” 

You also said that because the cases referred to in Question 5 are ongoing prosecutions, 

you “cannot comment on the specific facts or decision making processes in those matters, 

other than to rocess described above wasindicate that the p  observed.” The question did 

not ask you to disclose details about the decision making process in the above cases nor 

did it address your role in the decision to prosecute the individuals in Article III courts. 

Instead, it asked whether the individuals qualify as unlawful enemy combatants and, as 

such, could be tried before a military commission and detained for the duration of 

hostilities. Please take this o portunity to answer that question. 

RESPONSE: 

. 

ls 

(b) (5)

. 

3. In your responses to Question 9, which asked about the distinctions between the civilian 

and military justice systems with regard to interrogation and the right to remain silent; 

Question 11, which asked about the distinctions between the civilian and military justice 

systems with regard to bringing an arrestee before a judge; and Question 12, which asked 

about the distinctions between the civilian and military justice systems with regard to 

charging timelines, you included in your answer the following: “I have not had the 

occasion as a United States Attorney to examine the requirements under the military 

commission system, but, if confirmed as Attorney General, I would su port using all 

lawful tools of national power, including the military commission system, to rotectp  the 

nation from terrorism.” However, in response to Question 5, you stated that you “believe 

strongly that the United States government must use every available tool,” including 

military commission trials, to protect the American people. If you believe that military 

commissions are one ofthe “tools” available to the government to protect the American 

p  le, you must have some familiarity with the military commission system.eop  

Accordingly, please take this o portunity to answer the original questions posed by 

Questions 9, 11, and 12. Please also explain what you mean by the phrase “national 

power.” 

2 
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RESPONSE: , (b) (5)

, 

t 

t 

t 

n 

. 

t  

i  

t  

,  

d  

t  

.  

e  

4.  In  Questions  14  and  15,  you  were  asked  whether  you  believe  it  should  be  the  policy  

of  the  United  States  to  negotiate  with  terrorists  and,  if  confirmed,  whether  you  will  advise  

the  president  to keep in place the U  olicy  of  not  negotiating  nited States’  longstanding  p  

with  terrorists.  In  your  response  to  each  question,  you  stated:  “It  is  my  understanding  

that  it  is  the  policy  of  the  United  States  not  to  grant  concessions  to  terrorists.  If  

confirmed, I would support that policy.” Please  explain  what you mean by “grant  

3  
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concessions.” Please also explain the difference between “negotiating” with terrorists and 

“granting concessions” to terrorists. 

e 

. 

RESPONSE: e (b) (5)

5. In Question 16, you were asked whether you su p  a ermanent extension of a numberort p  

of intelligence gathering authorities under the Foreign Intelligence Surveillance Act 

(FISA), which are set to ire on June 1, 2015. You respexp  onded: 

“Although I have not had the occasion to consider these particular provisions of 

the Foreign Intelligence Surveillance Act (FISA) as a United States Attorney, I 

believe that it is important that our rofessionalsintelligence and law enforcement p  

have the full panoply of tools to deal with evolving national security threats like 

international terrorism, while ensuring that we use those tools in a way that 

effectively p  rivacy and civil liberties. As I mentioned during the hearing,rotects p  

as a prosecutor, I am quite familiar with the invaluable benefits provided by 

roving wiretap in narcotics p  s to conductings rosecutions; those wiretap are critical 

electronic surveillance against those attempting to evade it and are only issued 

after judicial review. 

I understand that the Administration su ported the USA FREEDOM Act, which 

would have extended these three p  rovidingrovisions of FISA while also p  

additional privacy p  rohibiting bulk collection under Sectionrotections, including p  

215. If confirmed as Attorney General, I look forward to working with this 

Committee, as well as the Intelligence committees, on legislation to counter 

serious national security threats in a manner rotects the pthat also p  rivacy and 

civil liberties ofour citizens.” 

While I a preciate your view that it is important for intelligence and law enforcement 

p  ly of tools to deal with evolving national securityrofessionals have the full panop  

threats, your resp  did not address whether you would su port a p  extensiononse ermanent 

of intelligence gathering authorities under 50 U.S.C. § 1805(c)(2)(B), 50 U.S.C. §§ 1861 

o portunity to ond to the original2, and 50 U.S.C. § 1801(b)(1)(c). Please take this resp  

question. 

R :ESNOPSE (b) (5)

. 
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6. In Question 18, you were asked to explain your understanding of the scope of the 
immunity provided to U.S. personnel involved in certain detentions and interrogations of 
enemy combatants between September 11 , 2001 and December 30, 2005. You 
responded: "I have not had occasion to address that statute in my role as a United States 
Attorney, but I have reviewed the statute and believe that it describes in plain terms the 
scope of immunity." Please take this opportunity to familiarize yourself with the statute 
and provide an answer to the original question. 

RESPONSE: (b) (5) 

7. In Question 23(b), you were asked if you agree that drug trafficking is a serious offense 
that is deserving ofequally serious mandatory minimums in order to deter such behavior. 
In response, you stated: 

"As I noted in my testimony before the Committee, with respect to the 
enforcement ofthe narcotics Jaws that contain mandatory minimums Jaws 
which I have had occasion to use on numerous occasions as a career prosecutor 
and United States Attorney those Jaws are being followed not just by my Office 
but throughout the United States Attorney community. Every United States 
Attorney's Office retains and exercises the discretion to seek a mandatory 
minimum sentence. We also look at the nature ofthe crime and narcotics 
problems in our particular districts to determine whether a mandatory minimum 
sentence would be appropriate under the particular facts ofeach case." 

This statement did not answer the question. Please take this opportunity to do so. 

(b) (5) 
5 
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(b) (5)

8. In Question 32, you were asked if you agree with Attorney General Holder’s statement 

that a ban on so called “assault weapons” and large capacity magazines, universal 

background checks, and new enalties for firearm offensesunnecessarily high criminal p  

are “really reasonable gun safety measures.” You responded: 

of my highest p  p“As a United States Attorney, one riorities has been to rotect 

Americans from violent crime, including violent gun crime. I understand that the 

Administration su ports passage of legislation that would strengthen and enhance 

the now sunsetted 1994 Public Safety and Recreational Firearms Use Protection 

Act. If confirmed, I look forward to working with Congress on any ropa p  riate 

legislation toward that end. 

This statement did not answer the question. Please take this o portunity to do so. 

RESPONSE: t (b) (5)

t 

. 

9. In Question 35, you were asked whether, if confirmed, you would commit to devote 

Justice Department resources to put a stop to the practice ofstate and local jurisdictions’ 

refusal to onded:honor ICE detainers. You resp  

engage with artners to“I su port efforts to state and local law enforcement p  

achieve consistent policies for the a prehension, detention, and removal of 

undocumented aliens. If confirmed as Attorney General, I will continue the 

Department’s efforts to work closely with the Department ofHomeland Security 

and state and local law enforcement partners to ensure that national security and 

p  are our top riorities in the enforcement of our immigration laws.”ublic safety p  

This statement did not answer the question. Please take this o portunity to do so. 

RESPONSE: 

t 

s 

. 

(b) (5)
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10. In Question 36, you were asked whether, if confirmed, you would su port withholding 

State Criminal Alien Assistance Program (SCAAP) grants to jurisdictions that refuse to 

honor ICE detainers. You responded: 

“I understand that while the Prison Rape Elimination Act provides that certain 

grant funds will be withheld from states that are liant, a similar statutorynoncomp  

penalty is not resentp  in the State Criminal Alien Assistance Program (SCAAP). 

If confirmed as Attorney General, I will work closely with leadership of the 

Bureau of Justice Assistance, which administers SCAAP, and my colleagues at 

the Dep  of Homeland Security examine ways imp  SCAAP.”artment to to rove 

While I a p  to examining ways to rove SCAAP ifreciate your commitment imp  

confirmed, your resp  does not whether you would su port withholdingonse answer 

SCAAP grants to jurisdictions that refuse to honor ICE detainers. Please take this 

o portunity to resp  toond the original question. 

i RESPONSE: 

s 

t 

(b) (5)

11. In Question 39, you were asked if you will commit to working with Congress to rebuild 

the 287(g) program, and devote the necessary Justice Department resources to the 

p  onded:rogram. You resp  

“In my position as the United States Attorney for the Eastern District ofNew 

York, I have had no role in addressing ICE’s implementation ofthe 287(g) 

p  to more about the 287(g) program and other ICErogram. I look forward learning 

programs directed at public safety, ifI am confirmed as Attorney General.” 

While I understand that as United States Attorney you have had no role in addressing 

ICE’s implementation ofthis program, the question asked simply whether you would 

commit to work with Congress rogram and devote the necessary Justiceto rebuild the p  

Dep  resources to rogram. Please take this o p  to ond toartment the p  ortunity resp  the 

original question. 

RESPONSE: 

t 

f 

t 

. 

(b) (5)
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12. In Question 40, you were asked if you will commit to reinstating Operation Streamline 

and ensure that the Justice Department has or requests the necessary resources to expand 

the p  across the southwest border. You resprogram onded: 

“As the U  notnited States Attorney for the Eastern District ofNew York, I have 

stood in the shoes of the Southwestern Border United States Attorneys as they 

have set their priorities. While I have great confidence in those United States 

Attorneys, if confirmed as Attorney General, I will p  a close lookersonally take at 

the p  rosecution of illegal border crossers to ensure that thoseolicies governing p  

p  are best protecting the security ofthe Uolicies nited States and its citizens.” 

While I understand that you have not had a role in setting the priorities of the 

Southwestern Border United States Attorneys, in order to ropp  erly evaluate your 

nomination, it is important for members to know how you would prioritize Department 

resources if confirmed. Accordingly, p  o portunity to ond to thelease take this resp  

original question. 

RESPONSE: e 

t 

d 

e 

(b) (5)

13. Question 42 states that the Office of Legal Counsel (OLC) opinion regarding the 

president’s executive action does not identify any statutory authority for the provision of 

Emp  the majority of the individuals eligible forloyment Authorization Documents to 

either the Deferred Action for Childhood Arrivals or the Deferred Action for Parents of 

Americans and Lawful Permanent Residents p  torograms. The question asked you 

identify the legal authority for the p  loyment Authorization Documentsrovision of Emp  to 

these individuals. You responded: “It is my understanding that this issue is currently the 

subject of pending litigation and that it has been addressed in a brief filed by the 

Department. I would respectfully refer you to the Department’s brieffor a full discussion 

ofthis issue.” The question did not ask you to comment on matters subject to endingp  

litigation, but rather asked you to cite a legal authority for the basis for OLC’s analysis 

an analysis which you repeatedly characterized as “reasonable” during your testimony 

before this Committee. Please take this o p  to respond to the original question.ortunity 

RESPONSE: (b) (5)

8 
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(b) (5)

14. In Question 45, you were asked specific questions about the Board of Immigration 

A p  (BIA) decision in the Matter of Chairez,eals’ 26 I&N Dec. 349 (2014). You 

responded: 

“As the U  notnited States Attorney for the Eastern District ofNew York, I have 

been involved in any matters pending before the Board of Immigration A peals, 

and I have not had the opportunity to review the Board’s decision in Matter of 

Chiarez [sic]. If confirmed as Attorney General, I look forward to learning more 

about these important issues.” 

While I a preciate your willingness to learn more about these issues if confirmed, this 

statement does not answer the question. The decision(s) to which I refer are available on 

the Justice Department’s website: http://www.justice.gov/eoir/vll/intdec/vol26/3807.pdf; 

http  df.://www.justice.gov/eoir/vll/intdec/vol26/3825.p  Please familiarize yourself with 

this case and take this o p  to respond to the original questions.ortunity 

RESPONSE: 

. 

e 

t 

t 

r 

l (b) (5)

15. In Questions 46(a) and 46(b), you were asked whether the BIA’s “Pro Bono Project” 

which is housed within the Justice Department complies with 8 U.S.C. §1229a and 

to stop  ayer resources to findwhether, if confirmed, you will direct the BIA using taxp  

counsel for aliens and eliminate the p  onded:rogram. You resp  

9 
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“The government does not have a constitutional obligation to provide counsel in 

this context. I am not personally familiar with p  or programs olicies through which 

the government p  roceedings. If confirmedrovides counsel in removal p  as 

AttorneyGeneral, I look forward to learning more about this important issue.” 

Please take this o p  to familiarize yourself with this program and p  anortunity rovide 

answer to the original question. 

RESPONSE: (b) (5)

16. In Questions 47(a) and 47(b), you were asked whether a federally funded AmeriCorps 

p  “justice AmeriCorps” that p  aliens in immigrationrogram rovides attorneys to 

p  lies with federal law. You wereroceedings comp  also asked whether, if confirmed, you 

ayer rovide attorneys for aliens in immigrationwill cease using taxp  resources to p  

proceedings and eliminate the p  onse, you stated:rogram. In resp  

“The government does not have a constitutional obligation to provide counsel in 

this context. I am not personally familiar with p  or programs olicies through which 

the government p  roceedings. If confirmedrovides counsel in removal p  as 

AttorneyGeneral, I look forward to learning more about this important issue.” 

Please take this o portunity to rogram and providefamiliarize yourself with this p  an 

answer to the original question. 

RESPONSE: (b) (5)

10 
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17. In Question 51 , you were asked whether you believe that the Fairness Doctrine is 
constitutional. You responded: 

"I have not had occasion to encounter this issue in my role as a United States 
Attorney. IfCongress is considering legislation that would codify the fairness 
doctrine, I would welcome, if confirmed as Attorney General, the opportunity for 
the Department of Justice to evaluate the constitutionality ofsuch legislation." 

While it is not surprising that you have not had occasion to encounter this issue in your 
role as United States Attorney, this statement does not answer the question. Please take 
this opportunity to do so. 

RESPONSE: (b) (5) 

18. In Question 55, you were asked ifyou have ever expressed an opinion on whether the 
death penalty is unconstitutional, and whether you have such an opinion. In response, you 
stated: "As I testified before the Committee, I believe the death penalty is an effective 
penalty. In bringing such cases, I will be guided, as I was during my time as a federal 
prosecutor, by the evidence and the law." While I appreciate your view that the death 
penalty is an effective penalty, the statement did not answer the question. Please take this 
opportunity to do so. 

(b) (5) 
19. In Question 57, you were asked whether you acknowledge that the George W. Bush 

administration successfully defended the Defense ofMarriage Act (DOMA) on the basis 
that the law is rationally related to legitimate government interests in procreation and 
childrearing. You responded: 

"The Supreme Court has addressed the constitutionality ofSection 3 of the 
Defense ofMarriage Act (DOMA), and held that it is unconstitutional under the 
Equal Protection component ofthe Due Process Clause. Accordingly, arguments 

II 
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in defense of the statute were rejected. I have not reviewed the filings the 

Department made before the Attorney General’s letter to Speaker Boehner in 

February 2011. In any event, the Sup  Court has nowreme resolved the 

constitutionality of Section 3 ofDOMA.” 

This statement does not answer the question. Please take this o portunity to do so. 

RESPONSE: e 

. 

e 

e 

(b) (5)

20. In Question 64, you were asked if you have ever expressed a view regarding whether it is 

a p  riate for a United States judge to rely on foreign law in deciding the meaning ofrop  

the United States Constitution and whether you have such an opinion. You responded: 

“Although I have not had occasion to address this question in my role as United States 

Attorney, if confirmed as Attorney General, I will be guided by a plicable Supreme 

Court precedent.” While I appreciate your commitment to follow precedent, this 

statement does not ond to the question. Please take this ortunity to do so.resp  o p  

. 

r 

R :ESNOPSE (b) (5)

21. In Question 65, you were asked whether you think that the jurisdiction of the 

International Criminal Court is based in customary international law, or solely on 

ratification of the Rome Statute. You responded: “I have not had occasion to 

encounter questions concerning the jurisdiction of the International Criminal Court in my 

role as a United States Attorney, and as a result, I do not have develop  oned views this 

issue at this time.” While I understand you have not had occasion to encounter such 

questions in your role as United States Attorney, this statement does not answer the 

question. Please take this o p  to do so.ortunity 

RESPONSE: 

t 
(b) (5)

, 
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Werner,  Sharon  (OAG)  

From:  Werner, Sharon (OAG)  

Sent:  Monday, March 16, 2015 9:58 PM  

To:  (b)(6) Sharon Werner

Subject:  Fwd: LEL Transcript  

Attachments:  2015-1-28 SJC Confirmation Hearing - Full Final Transcript.docx; ATT00001.htm;  

2015-1-28 SJC Confirmation Hearing - Full Final Transcript.pdf; ATT00002.htm  
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From:  "Gaston, Molly (OAG)"  

To:  "Werner, Sharon (OAG)"  

>  

>  

(b) (6)
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Subject:  LEL  Transcript  

Molly Gaston  

Office of the Attorney General  
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Senate  Judiciary Committee  Holds  Confirmation  Hearing  on  the  
Nomination  ofLoretta  Lynch  for U.S.  Attorney General,  Day  1,  

Panel  1,  Morning  Session  

LIST  OF  PANEL  MEMBERS  AND  WITNESSES  

GRASSLEY:  
Good  morning.  

I  welcome  everyone  to  this  very,  very important hearing.  

Before  we  start,  I'd like  to  state  a  few  things.  These  are  some  ground  rules,  pretty  much  the  same  as  what  
former chairman  and  my friend Senator  Leahy and  others  have  done  -- stated  in  the  past.  

I  want  everyone  to  be  able  to  watch  the  hearing  without obstruction.  Ifpeople  stand  up  and  block the  view  of  
those  behind them,  or speak out  ofturn,  it's  not fair  or  considerate  to  others.  So  officers  would  then  remove  
those  individuals.  

I  know  that there's  a  lot to  protest  regarding  this  administration's  policies,  but this  isn't  the  time  or  place  to  do  
it.  

Before  I  turn  to  our  opening  statements,  I  wanted to  go  over  a couple  ofhousekeeping  items,  and  explain  how  
we're  going  to  proceed.  Senator  Leahy and I  will  give  our  opening  statements.  Then  I  will  call  on  Senators  
Schumer andGillibrand to  introduce  the  nominee.  

GRASSLEY:  
Following  Ms.  Lynch's  opening  remarks,  we'll  begin  with  the  first  round  ofquestions,  in  which  each  senator  
will  have  10  minutes.  After  the  first  round,  we're  going  to  do  eight  minute  rounds  ofquestions.  

I  want  everyone  to  know  that I'm  prepared to  stay here  as  long  as  members  have  questions  that they'd like  to  
ask.  I  think this  is  a  most fair  way to  proceed,  both  to  the  responsibilities  ofthe  Senate  and  senators,  and,  most  
importantly,  to  the  nominee  who  has  to  sit here  through  all  ofthis  and  answer  our questions.  

And I  think  we  all  know  that this  is  a very important position  in  the  Cabinet,  and  we  should do  what  we  can  to  
move  it  along  within  our rules.  We  have  a  lot  ofground  that  we  want to  cover  in  live  questioning.  

One  final  note  on  scheduling.  I  would like  to  take  a short break  ofmaybe  45  minutes  sometime  around  12:30  
or  1:00.  And I  know  that we  have  a series  ofstacked  votes  this  afternoon,  and in  regard  to,  I  think,  18  
amendments  we  have  to  vote  on,  the  plan  right  now  is  to  keep  this  hearing  going,  even  though  it  may be  a very  
chaotic  way to  do  things,  and  maybe  not  as  respectful  to  the  position  ofattorney general  as  it  ought to  be,  but I  
don't know  how  else  to  get through  the  process,  to  get  every question  asked that  wants  to  be  asked.  

So  I  would  ask that  all  ofmy  colleagues  remain  very flexible  and  keep  it going.  And  that  means  some  
accommodation  by  members  on  my side  ofthe  aisle  to  chair when  I  can't be  here,  over  there  voting.  

With  that,  I'm  going  to  turn  to  my  opening  statement,  then  immediately go  to  Senator Leahy.  

Ms.  Lynch,  I've  had  a chance  to  talk to  you  privately  on  two  occasions.  I  welcome  you  to  the  Senate  Judiciary  
Committee.  It's  a  very big  day for  you,  and  especially for  family and friends  that  are  proud  ofyou.  

Document  ID:  0.7.10663.29392-000001  



I  congratulate  you  on  your nomination.  You've  already been  confirmed  by the  Senate,  as  U.S.  attorney.  But the  
process  involved to  serve  as  the  83rd  attorney general  is  a  bit  more  rigorous.  For  one  thing,  U.S.  attorneys  
don't  even  have  hearings,  let  alone  one  like  this.  

So  I'm  -- my hope  is  that we  discuss  some  ofthe  most important matters  facing  our nation,  and  in  the  process  
ofdoing  that,  then  we'll  get to  know  you  a bit better.  

The  fact  ofthe  matter  is,  this  nomination  comes  at  a pivotal  time  for  the  Department  ofJustice  and  for  our  
country.  And  as  I  discuss  some  ofthose  things,  those  are  probably things  you  have  had  nothing  to  do  with.  But  
you  have  an  opportunity to  make  some  changes.  

The  next  attorney general  will  face  some  very difficult  challenges,  from  combating  cyber  crime  to  protecting  
our  children  from  exploitation,  to  helping  fight the  war  on terror.  

But I'm not just  concerned  about the  tough decisions  that come  with  the  office,  there  are  challenges  facing  the  
Department  ofJustice  that go  to  the  heart ofour  system  ofgovernment.  How  about  restoring  faith  in  the  
bedrock principles  like  respect for  the  rule  oflaw  and the  fair  and  even-handed  application  ofthose  laws?  How  
about  restoring  respect for the  he  coequal  branches  ofgovernment?  How  about  taking  care  that the  law  is  
faithfully  executed  and  not  rewritten?  

How  about the  Department  ofJustice  honoring,  once  again,  its  long-standing  duty to  vigorously defend  our  
nation's  laws,  even  when  political  appointees  disagree  with  the  policy?  

Then  there  is  the  Office  ofLegal  Counsel.  I'm interested  in  returning  that  office  to  its  rightful  place  as  the  
impartial  crown  jewel  ofthe  Justice  Department.  Its  opinion  should be  firmly  rooted in  the  Constitution's  text,  
neutral  interpretation  ofstatutes,  and  sound  judicial  precedent.  

They shouldn't be  transparently self-serving  attempts  to  justify  whatever  the  president  or  an  attorney general  
wants  to  do  for political  reasons.  

And let  me  say it  right here:  The  Office  ofLegal  Counsel  should be  sharing  with  the  American  public  the  
opinions  it's  providing  to  the  president,  especially  when  they supposedly sanction  the  unprecedented  authority  
that the  president claims  to  possess.  

And I'm  going  to  work to  see  that it does.  The  public's  business  ought to  be  public.  Transparency,  I  believe,  
and in  fact does  bring  accountability.  These  ideals  and principles  are  foundational  to  the  republic.  

GRASSLEY:  
But ideals  and principles  aren't  simply  academic.  And  they don't  exist in  a vacuum.  

Over  the  last few  years,  public  confidence  in  the  department's  ability to  do  its  job  without  regard to  politics  has  
been  shaken  with  good  reason.  It's  not just Republicans  who  see  the  problem  or  who  recognize  it  as  a  real-
world  affects  on  our own  fellow  Americans.  The  department's  own  inspector  general  listed  as  one  ofits  top  
management  challenges,  quote,  "restoring  confidence  in  the  integrity,  fairness  and  accountability ofthe  
department,"  end  ofquote.  

The  I.G.  cited  several  examples,  including  the  department's  falsely denying  basic  facts  in  the  "Fast  and  
Furious"  controversy.  The  inspector  general  concluded this,  quote,  "resulted  in  an  erosion  oftrust in  the  
department,"  end  ofquote.  

In  that fiasco,  our  government knowingly allowed firearms  to  fall  into  the  hands  ofinternational  gun  
traffickers,  and it led  to  the  death  ofpatrol  agent  -- patrol  agent Brian  Terry.  
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And then,  after Congress  called  on  the  leadership  ofthe  department to  account for  this  foolish  operation,  what  
did they do?  Did they  apologize  to  the  family  and  rush  to  uncover  the  truth?  Quite  the  opposite.  They denied,  
spun  and hid the  facts  from  Congress  and the  American  people.  They bullied  and  intimidated  whistle-blowers,  
members  ofthe  press,  and  anyone  who  had  audacity to  investigate  and to  uncover  the  truth.  

The  department has  also  failed to  hold  another  government  agency accountable,  the  Internal  Revenue  Service.  
We  watched  with  dismay as  that powerful  agencywas  weaponized  and turned  against individual  citizens.  And  
why?  What  exactly did  these  fellow  citizens  do  to  make  their  government target them?  They had the  courage  
to  get  engaged  and  speak out in  defense  offaith,  freedom andOur  constitution,  and forwhat?  They then  were  
targeted  by the  IRS.  

What  was  the  Justice  Department's  reaction  to  the  targeting  ofcitizens  based  on  political  beliefs?  Well,  they  
appointed  a  campaign  donor to  lead  an  investigation  that hasn't gone  anywheres  and  call  it then  a  day.  That  
simply isn't good  enough.  

Meanwhile,  the  department's  top  litigator,  the  nation's  solicitor  general  is  arguing  in  case  after  case  for  
breathtaking  expansion  offederal  power.  

I'd  like  to  have  you  consider  this.  Had the  department prevailed in  just  some  ofthe  arguments  that it pressed  
before  the  Supreme  Court in the  last  several  years,  there  would  be  essentially no  limit  on  what the  federal  
government could  order states  to  do  as  a  condition  for  receiving  federal  money.  

Another case,  the  Environmental  Protection  Agency could be  fining  a  homeowner  $75,000  a  day for  not  
complying  with  an  order,  and then  turn  around  and  deny that homeowner any right to  challenge  the  order  or  
those  fines  in  court  when  the  order is  issued.  

The  federal  government could  review  decisions  by religious  organizations  regarding  who  can  serve  as  a  
minister.  The  federal  government  could  ban  books  that expressly advocate  for  the  election  or  defeat  ofpolitical  
candidates.  

And the  Fourth  Amendment  wouldn't have  anything  to  say  about  a  police  attaching  aGPS  device  to  a  citizen's  
car without  a  warrant  and  constantly tracking  their every  movement for  years  -- or  for  months  and  years.  

These  positions  aren't  mainstream,  in  my judgment.  At the  end  ofthe  day,  the  common  thread  that binds  all  
these  challenges  together  in my  judgment is  a Department  ofJustice  that is  very deeply politicized.  But that's  
what happens  when  an  attorney general  ofthe  United  States  views  himself,  and these  are  his  own  words,  as  the  
president's  wingman.  

I  don't  expectMs.  Lynch  and I  will  agree  on  every issue,  but I,  for  one,  need to  be  persuaded  that  she  will  be  
an  independent  attorney general,  and I  have  no  reason  to  believe  at this  point  she  won't be.  The  attorney  
general's  job  is  to  represent the  American  people.  Not just the  president  and  not just the  executive  branch.  

So  todaywe  will  hear from  Ms.  Lynch.  As  far  as  I  know,  Ms.  Lynch  has  nothing  to  do  with  the  Department of  
Justice  problems  that  I  just  outlined.  But  as  new  attorney general,  she  can  fix  them.  

Tomorrow  we'll  hear from a  second  panel  ofwitnesses,  many ofwhom  will  speak directly to  the  many  
challenges  facing  the  Justice  Department.  As  I  listen  to  both  panels  I'll  be  considering  whether  Ms.  Lynch  has  
what it takes  to  fix  the  Obama  Justice  Department.  We  need to  get back then  to  first principles,  and that  starts  
with  the  depoliticizing  the  Department  ofJustice.  Because  the  American  people  deserve  better.  

So  I  hope,  Ms.  Lynch  can  fix  these  flaws.  

Senator  Leahy?  
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LEAHY:  
Thank you.  I  won't  speak  as  long,  because  I  just  want to  focus  on  Loretta  Lynch,  and  not  on  all  the  problems  
that  some  may see  in  this  country.  

It  is  a  pleasure  to  welcome  her  to  this  committee.  She's  smart,  she's  tough,  she's  hard-working,  independent.  
She's  a prosecutor's  prosecutor.  And her qualifications  with  beyond  reproach.  She's  been  unanimously  
confirmed  by the  Senate  twice  before  to  serve  as  the  top  federal  prosecutor  based  in  Brooklyn,  New  York.  And  
I  hope  we  have  another swift  confirmation  forMs.  Lynch.  

As  U.S.  attorney for the  Eastern  District  ofNewYork,  she's  brought terrorists  and  cyber criminals  to  justice.  
She's  obtained  convictions  against  corrupt public  officials  from both  political  parties.  She's  fought tirelessly  
against  violent  crime  and  financial  fraud.  She's  remained  determined to  protect the  rights  ofvictims.  

Ms.  Lynch  has  worked  hard to  improve  the  relationships  between  law  enforcement  and  the  communities  they  
serve.  And probably that's  one  ofthe  reasons  why her  -- her nomination  enjoys  strong  support from  both.  

She  has  prosecuted  those  who  have  committed  crimes  against police  officers,  as  well  as  police  officers  who  
committed  crime.  

Her record shows  that  as  attorney general  Ms.  Lynch  will  effectively,  fairly and  independently enforce  the  law.  
I  hope  we  all  remember  that  she  is  the  nomination  for  attorney general,  and that's  why I'm  focusing  on  her.  

She  was  born  in  North  Carolina,  the  daughter  ofa  Baptist preacher  and  a  school  librarian.  And  we're  honored  
to  have  members  ofher  family here  with  us  today.  

And I  know  you'll  be  introducing  them  later.  

She  grew  up  hearing  her  family  speak  about living  in  the  Jim  Crow  South,  but  she  never lost faith  that the  way  
to  obtain  justice  is  through  our  legal  system.  

And her nomination  is  historic.  When  she's  confirmed  as  the  83rd  attorney general  ofthe  United States,  she'll  
be  the  first African- American  woman  to  lead  the  Department  ofJustice.  Really,  I  can't think  ofanyone  more  
deserving  ofthat honor.  

She's  going  to  lead  a Justice  Department that faces  complex  challenges.  Nearly one-third  ofits  budget goes  to  
the  Bureau  ofPrisons,  and that  drains  vital  resources  from  nearly all  other  public  safety priorities.  Think  of  
that:  A  third  ofthe  budget goes  to  prisons.  

And a  significant factor  leading  to  this  budget imbalance  is  the  unnecessary creation  ofmore  and  more  
mandatory  minimum sentences.  Passing  new  mandatory  minimum  laws  has  become  a convenient  way for  
lawmakers  to  claim they're  tough  on  crime,  even  when  there's  no  evidence  that these  sentences  keep  us  safer.  

That's  one  ofthe  reasons  why  we  have  the  largest prison  population  in  the  world.  That's  why I  oppose  
mandatory  minimums.  I  hope  we  can  find  away to  face  this  mass  incarceration  problem.  

And the  Justice  Department  needs  strong  leadership  to  keep  up  with  the  rapid development  oftechnology.  We  
must  stay  ahead  ofthe  curve  to  prevent  and  fight threats  ofcyber-security and data  privacy.  Think  what it  
would have  been  like  the  last few  days  in  the  Northeast ifa  cyber  terrorist  could have  closed  down  all  our  
electrical  grids.  

The  growing threat  ofcyber  crime  is  very  real,  but  also  the  specter  ofunchecked government intrusion  in  our  
private  lives,  particularly dragnet  surveillance  programs  directed  at American  citizens.  
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The  intelligence  community faces  a  critical  deadline  this  June.  Three  sections  ofthe  Foreign  Intelligence  
Surveillance  Act  are  set to  expire.  I  believe  we  have  to  protect  our  national  security,  but  we  also  have  to  
protect  our  civil  liberties  which  make  us  unique  as  a  country.  So  we  have  to  reform  our  nation's  surveillance  
laws  so  we  can  realize  both goals.  

And the  next  attorney general  is  going  to  play  a central  role  in  protecting  all  Americans.  All  Americans.  

The  president's  selection  for  attorney general,  no  matter  who  the  president is,  deserves  to  be  considered  
swiftly,  fairly and  on  the  nominee's  own  record.  

I  believe  Americans  realize  that  a  role  this  important  cannot be  used just  as  just  one  more  sound bite  
Washington  political  football.  I'm  confident that  ifwe  stay focused  on  Ms.  Lynch's  impeccable  qualifications  
and fierce  independence,  she's  going  to  be  confirmed quickly by the  Senate.  

LEAHY:  
She  deserves  a  fair,  thoughtful  and  respectful  confirmation  process.  And the  American  people  deserve  an  
attorney general  like  Ms.  Lynch.  So  I  thank you  for  your  years  ofpublic  service.  I  look forward to  your  
testimony.  

GRASSLEY:  
For  those  ofyou  who  are  new  to  our  hearing,  it's  tradition  that  senators  from home  state  introduce  nominees  
from  their  state.  So  I'm  now  going  to  call  on  Senator  Schumer  and then  Senator Gillibrand,  senators  from  New  
York,  to  do  that.  

And  since  we're  under  such  a tight  schedule,  ifI  could  ask you  to  keep  it to  five  minutes,  it  would be  very nice.  
Thank you.  

SCHUMER:  
Thank you,  Mr.  Chairman.  I  want to  thank you  and  Ranking  Member Leahy and  the  members  ofthe  
committee.  It's  my great privilege  to  introduce  Loretta  Lynch,  a proudNewYorker and  the  nominee  to  be  the  
next attorney general  ofthe  United States.  

Born  in  North Carolina,  her father  was  a  fourth  generation  Baptist  minister,  a  man  who  grew  up  in  the  
segregated South.  And her  mother  picked  cotton  when  she  was  a  girl  so  her daughter would  never  have  to.  

Well,  their  daughter  grew  up  to  be  one  ofthe  keenest legal  minds  that  our  country has  to  offer,  someone  who  
has  excelled  at  every stage  ofher education  and her  career,  while  cultivating  a  reputation  as  someone  who  was  
level-headed,  fair,  judicious  and  eminently likable.  Ifthere's  an  American  dream  story,  Ms.  Lynch  is  it.  

And  adding  to  the  American dream  story,  Ms.  Lynch's  late  brother,  Lorenzo,  was  aNavy SEAL.  

Still,  despite  her  intellectual  and  career  achievements,  Ms.  Lynch  has  always  been  a nose-to-the-grindstone  
type,  rarely seeking  acclaim,  only  a job  well  done.  She  has  earned  a  reputation  for  keeping  her  head down  and  
avoiding  the  spotlight,  just like  me.  

(LAUGHTER)  

At just  over  5  foot  and  with her  consistent understated  approach  to  the  public  spotlight,  some  might  
underestimate  Ms.  Lynch.  But  as  hundreds  ofcriminals  have  learned the  hard  way,  looks  can  be  deceiving  and  
Ms.  Lynch  packs  a powerful  punch.  

When  you  look  at the  breadth  and depth  ofthe  cases  she's  handled,  it's  clear  Loretta  Lynch  is  law  
enforcement's  Renaissance  woman.  One  I  would  mention,  the  Abner  Louima  case,  where  she  convicted police  
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officers  who  horribly abused the  Haitian  immigrant.  As  we  have  seen,  these  types  ofcases  can  create  great  
tension  between  the  police  and the  community.  

But despite  the  high-running  emotions  that  accompanied this  notorious  case,  Ms.  Lynch  was  praised by  
lawyers  on  both  sides,  as  well  as  community leaders  and police  officials,  for  her judicious,  balanced  and  
careful  approach.  

Mr.  Chairman,  members  ofthis  committee,  in  this  age  ofglobal  terrorism,  the  A.G.'s  role  in  national  security  
has  never  been  more  important.  It  makes  apparent that the  confirmation  ofa  new  attorney general  cannot  and  
should  not be  delayed  any longer.  

Todaywe've  already heard  and  will  hear a  lot  more,  about issues  completely  unrelated  to  Ms.  Lynch's  
experience  and her qualifications.  Ifanything,  that just goes  to  show  how  qualified  she  is.  No  one  can  assail  
Loretta  Lynch  and  no  one  has,  who  she  is,  what  she  has  done  and how  good  an  attorney general  she  would be.  

So  instead,  some  are  trying  to  drag  extraneous  issues  -- executive  orders  on  immigration,  the  IRS  -- into  the  
fray to  challenge  her  nomination  because  they can't find  anything  in  her record to  point to.  

Let  me  be  clear,  attempts  to  politicize  this  nomination,  to  turn  this  exceptional  nominee  into  a  political  point-
scoring  exercise  are  a disservice  to  the  qualified  candidate  we  have  before  us  today.  

I  originally recommended  Loretta  Lynch  for the  position  ofU.S.  attorney in  1999  because  I  thought  she  was  
excellent.  Sure  enough,  she  was.  When  President Bush took  office,  she  went to  the  private  sector  to  earn  some  
money.  

But  when  I  had  the  opportunity to  recommend  a  candidate  to  President Obama  I  was  certain  I  wantedMs.  
Lynch  to  serve  again.  So  I  called her  on  a Friday afternoon.  

She  was  happywith  her  life  in  the  law  firm.  But I  was  confident that  with  the  weekend to  think it  over  she'd be  
drawn  to  answer the  call  to  public  service.  And  sure  enough,  her  commitment to  public  service  was  so  strong  
that  she  called  me  back  on  Monday to  say yes.  

She  passed  unanimously out  ofthe  Senate  twice  already.  

Wouldn't it be  nice  ifwe  could pass  her  unanimously out  ofthe  Senate  a third time?  

Based on  her  record,  we  should.  

Mr.  President,  ifwe  can't  confirm  Loretta  Lynch,  then  I  don't believe  we  can  confirm  anyone.  

And I  would  like  to  remind  my  colleagues  that the  president's  immigration  policies  are  not  seeking  
confirmation  today;  Loretta  Lynch  is.  When  we  move  to  vote,  hopefully sooner  rather  than  later,  you  won't be  
voting  for  or  against the  president's  policies,  you'll  be  voting  on  this  eminently qualified  law  enforcement  
professional,  first-rate  legal  mind  and  someone  who  is  committed  in  her bones  to  the  equal  application  of  
justice  for  all  people.  

Thank you,  Mr.  Chairman.  

GRASSLEY:  
Senator Gillibrand.  

GILLIBRAND:  
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Thank you,  Mr.  Chairman  and Ranking  Member  Leahy.  I  am honored to  be  here  today  with  Senator  Schumer  
to  introduce  United States  Attorney for the  Eastern  District  ofNew  York Loretta  Lynch  as  President Obama's  
nominee  to  serve  as  the  next  attorney general  for  the  United States.  

To  serve  as  United States  attorney general  requires  deep  experience  in  the  field  oflaw.  It  also  requires  a  
brilliant intellect  and  it  requires  a steady  moral  compass.  I  have  met with  Ms.  Lynch  two  months  ago  and  I  can  
tell  you,  she  meets  all  ofthose  -- all  ofthose  criteria.  She  is  strong,  tough,  independent and fearless.  

And as  one  ofour country's  most  accomplished  and distinguished  women  serving  in  law  enforcement,  I  urge  
my  colleagues  to  support her nomination.  She  is  an  outstanding  candidate  for  this  job.  

Ms.  Lynch  began  her service  as  the  U.S.  Attorney for the  Eastern  District  ofNew  York  in  1990,  where  she  
rose  quickly to  serve  as  chiefofthe  Long  Island  office  and then  deputy chiefofGeneral  Crimes  and  chiefof  
Intake  and Arraignments.  For  15  years  she  has  been  a prosecutor in  the  U.S.  Attorney's  office  for  the  Eastern  
District  ofNew  York  and  since  2010  she  has  served  admirably as  United  States  attorney for  the  Eastern  
District  ofNew  York.  

In  that position  she  has  demonstrated  a  superior  sense  ofjudgment  and  remarkable  legal  expertise.  

Ms.  Lynch  has  dealt with  an  impressive  array  ofcases  on  subjects  ranging  from  civil  rights  to  organized  crime  
to  terrorism.  These  are  each  issues  that  our new  attorney general  will  have  to  engage  with  constantly from  day  
one  ofher  tenure.  

Ms.  Lynch's  experience  as  a federal  prosecutor  in  NewYork  will  undoubtedly serve  her  exceptionally well  in  
Washington.  She  is  extraordinarily well  qualified  and I  believe  she  deserves  a quick  confirmation  process.  

Thank you,  Mr.  Chairman.  

GRASSLEY:  
Thank you,  Senator Gillibrand.  

It's  now,  just  as  soon  as  the  table  is  cleared,  it's  going  to  give  Ms.  Lynch  an  opportunity  to  come.  

And before...  

(OFF-MIKE)  

Before  you  seat yourself,  would  you  take  an  oath,  please?  

Would you  raise  your  hand?  And I'll  give  the  oath.  

Do  you  affirm that the  testimony you're  about to  give  before  the  committee  will  be  the  truth,  the  whole  truth  
and  nothing but the  truth,  so  help  you  God?  

LYNCH:  
I  do.  

GRASSLEY:  
Thank you.  

The  committee  welcomes  you  and I  know  that it's  an  honor  for  all  ofus  to  have  you  before  us.  But it's  also  an  
honor  for  you  to  be  selected by the  president  and it's  quite  an  honor  for your family.  
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So  I  would  ask if,  before  you  make  your  statement,  ifyou  would  like  to  introduce  anybody to  the  committee  
and  speak  about them anyway  you  want to.  

And then  ifthere's  people  that  aren't introduced by you  that  you  would like  to  have  their  name  in  the  record  
and you'd  submit their  names,  I'd be  glad to  include  that in  the  record.  

So  would  you  proceed  as  you  choose?  

LYNCH:  
(inaudible)...  

(CROSSTALK)  

GRASSLEY:  
Yes,  I  think the  microphone  is  not  automatic.  

LYNCH:  
Thank you,  Senator.  Let  me  introduce,  for the  record,  I'm  delighted to  welcome  numerous  family  and  friends  
here  with  me  today.  

I'd like  to  introduce  first  and  foremost  my father,  the  source  ofmy inspiration  in  so  manyways.  He's  to  my  
immediate  left,  the  Reverend  Lorenzo  Lynch.  

(UNKNOWN)  
Thank you.  

LYNCH:  
Immediately to  his  left is  my  husband,  Stephen  Hargrove,  who  has  supported  me  in  all  ofmy endeavors,  no  
matter  how  poor they  make  us.  

(LAUGHTER)  

Immediately to  his  left is  my  younger brother,  the  Reverend Leonzo  Lynch,  who  is  the  fifth  generation  of  
ministers  in  a direct line  in  my family,  and  my  sister-in-law  Nicole  Lynch  (ph).  

I'm  also  here  with  several  other  family  members  and  friends  whom  I  would  love  to  introduce,  but I  am  
informed that  you  have  a schedule  for  the  afternoon.  So  I  will  keep  to  that.  

But let  me  say to  all  ofthem  how  tremendously gratified I  am for  their  support,  not just today,  but  over  the  
years.  

Chairman  Grassley,  Senator  Leahy,  distinguished  members  ofthis  committee,  I'm  honored to  appear  before  
you  in  this  historic  chamber  among  so  many dedicated public  servants.  I  want to  thank  you  for  your  time  this  
morning,  and  I  also  want to  thank President Obama  for the  trust he  has  placed in  me  by  nominating  me  to  serve  
as  attorney general  ofthe  United States.  

It's  a  particular privilege  to  be  joined here  today by the  members  ofmy family that  I've  introduced,  as  well  as  
the  other  numerous  family  and friends  who  have  come  to  support  me  and  ofwhose  travel  and  service  I  am so  
appreciative.  

Mr.  Chairman,  one  ofthe  privileges,  and in  fact  one  ofmy favorite  things  in  my position  as  United States  
attorney for  the  Eastern  District  ofNew  York is  welcoming  new  attorneys  into  my  office  and  administering  to  
them  the  oath  ofoffice.  It is  a  transformative  moment in  the  life  ofa  young  prosecutor,  and  one  that I  actually  
remember  well.  
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And as they stand before me, prepared to pledge their honor and their integrity, I remind them that they are 
making their oath not to me, not to the office, not even to the attorney general, but to our Constitution, the 
fundamental foundation for all that we do. 

It is to that document and the ideals embodied therein that I have devoted my professional life. And, Senators, 
ifconfirmed as attorney general, I pledge to you today, and to the American people, that the Constitution, the 
bedrock ofour system ofjustice, will be my lodestar as I exercise the power and the responsibility ofthat 
position. 

I owe so much to those who have worked to make the promise ofthat document real for all Americans, 
beginning with my own family. All ofthem and so many others have supported me on the path that has 
brought me to this moment. Not only through their unwavering love and support which is so beautifully on 
display today, but through their examples and the values that have shaped my upbringing. 

My mother, Loreen (ph), who was unable to travel here today, is a retired English teacher and librarian for 
whom education was the key to a better life. She still recalls people in her rural North Carolina community 
pressing a dime or a quarter into her hands to help support her college education. As a young woman, she 
refused to use segregated rest rooms, because they did not represent the America in which she believed. She 
instilled in me an abiding love ofliterature and learning, and taught me the value ofhard work and sacrifice. 

My father, Lorenzo, who is here with me today, is a fourth generation Baptist preacher who in the early 1960s 
opened his Greensboro church to those planning sit-ins and marches, ,standing with themwhile carrying me on 
his shoulders. 

He has always matched his principles with his actions, encouraging me to think for myself, but reminding me 
that we all gain the most when we act in service to others. 

It was the values my parents instilled in me that led me to the Eastern District ofNew York. And frommy 
parents, I gained the tenacity and the resolve to take on violent criminals, to confront political corruption and 
to disrupt organized crime. They also gave me the insight and the compassion to sit with the victims ofcrime 
and share their loss. 

Their values have sustainedme, as I have twice had the privilege, indeed the honor, ofserving as United States 
attorney, leading an exceptional office, staffed by outstanding public servants. And their values guide and 
motivate me even today. 

Senators, should I be confirmed as attorney general, my highest priorities will continue to be to ensure the 
safety ofall ofour citizens, to protect the most vulnerable among us from crime and abuse, and to strengthen 
the vital relationships between America's brave law enforcement officers and the communities they are 
entrusted to serve. 

In a world ofcomplex and evolving threats, protecting the American people from terrorism must remain the 
primary mission oftoday's Department ofJustice. Ifconfirmed, I will work with colleagues across the 
executive branch to use every available tool to continue disrupting the catastrophic attacks planned against our 
homeland, and to bring terrorists to justice. 

I will draw upon my extensive experience in the Eastern District ofNewYork, which has tried more terrorism 
cases since 9/ 1 than any other office. We have investigated and prosecuted terrorist individuals and groups 
that threaten our nation and its people, including those who have plotted to attack New York City's subway 
system, John F. Kennedy airport, the Federal Reserve Bank ofNew York andU.S. troops stationed abroad, as 
well as those who have provided material support to foreign terrorist organizations. 

And I pledge to discharge my duties always mindful ofthe need to protect not just American citizens, but 
American values. 
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Ifconfirmed,  I  intend  to  expand  and enhance  our capabilities  in  order  to  effectively prevent  ever-evolving  
attacks  in  cyberspace,  to  expose  the  wrongdoers  and bring  those  perpetrators  to  justice,  as  well.  

In  my current position,  I'm  proud to  lead  an  office  that has  significant  experience  prosecuting  complex  
international  cyber crime,  including  high-tech  intrusions  at key financial  and public  sector  institutions.  

IfI  am confirmed,  I  will  continue  to  use  the  combined  skills  and  experience  ofour  law  enforcement partners,  
the  department's  Criminal  and National  Security Divisions,  and the  United  States  attorney community to  defeat  
and to  hold accountable  those  who  would imperil  the  safety and  security ofour citizens  through  cyber crime.  

I  will  also  do  everything  I  can  to  ensure  that  we  are  safeguarding  the  most  vulnerable  among  us.  During  my  
tenure  as  U.S.  attorney,  the  Eastern  District  ofNew  York has  led the  prosecution  against financial  fraudsters  
who  have  callously targeted hard-working  Americans,  including  the  deaf,  the  elderly,  and  stolen  not just their  
trust but their hard-earned  savings.  

We  have  taken  action  against abusers  in  over 100  child  exploitation  and  child  pornography cases.  And  we  have  
prosecuted brutal  international  human  trafficking  rings  that have  sold  -- sold  -- victims  as  young  as  14  and 15  
into  sexual  slavery.  

Ifconfirmed  as  attorney general,  I  will  continue  to  build  upon  the  department's  record  ofvigorously  
prosecuting  those  who  prey  on  those  most in  need  ofour protection.  And I  will  continue  to  provide  strong  and  
effective  assistance  to  survivors  who  we  must both  support  and  empower.  

Senators,  throughout  my career  as  a  prosecutor,  it has  been  my signal  honor  to  work hand in  hand  with  
dedicated  law  enforcement  officers  and  agents  who  risk their  lives  every day in  the  protection  ofthe  
communities  we  all  serve.  I  have  served  with  them.  I  have  learned  from  them.  I  am  a  better  prosecutor  because  
ofthem.  

Few  things  have  pained  me  more  than  the  recent  reports  oftension  and division  between  law  enforcement  and  
the  communities  we  serve.  Ifconfirmed  as  attorney general,  one  ofmy key priorities  would be  to  work to  
strengthen  the  vital  relationships  between  our  courageous  law  enforcement personnel  and  all  ofthe  
communities  we  serve.  

In  my career,  I  have  seen  this  relationship  flourish.  I  have  seen  law  enforcement forge  unbreakable  bonds  with  
community  residents.  And I  have  seen  violence-ravaged  communities  come  together to  honor officers  who  
have  risked  all  to  protect them.  And  as  attorney general  I  will  draw  all  voices  into  this  important discussion.  

In  that  same  spirit,  I  look forward  to  fostering  a  new  and  improved  relationship  with  this  committee,  the  United  
States  Senate  and the  entire  United States  Congress,  a  relationship  based  on  mutual  respect  and  constitutional  
balance.  

Ultimately,  I  know  we  all  share  the  same  goal  and  commitment to  protect  and  to  serve  the  American  people.  

Now  I  recognize  that  we  face  many challenges  in  the  years  ahead.  But I  have  seen  in  my  own  life  and  in  my  
own  family how  dedicated  men  and  women  can  answer  the  call  to  achieve  great things  for  themselves,  for  their  
country,  and  for  generations  to  come.  

My father,  that  young  minister  who  carried  me  on  his  shoulders,  has  answered that  call,  as  has  my  mother,  that  
courageous  young  teacher  who  refused  to  let JimCrow  define  her.  Standing  with  them are  my uncles  and  
cousins  who  served in  Vietnam,  one  ofwhom is  here  to  support  me  today.  And  my older  brother,  a Navy  
SEAL,  all  ofwhom answered that  call  with  their  service  to  our  country.  

LYNCH:  
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Senators,  as  I  come  before  you  today in  this  historic  chamber,  I  still  stand  on  my father's  shoulders  as  well  as  
on  the  shoulders  ofall  ofthose  who  have  gone  before  me  and  who  dreamed  ofmaking  the  promise  ofAmerica  
a  reality for  all,  and  worked to  achieve  that goal.  

I  believe  in  the  promise  ofAmerica,  because  I  have  lived  the  promise  ofAmerica.  And ifconfirmed to  be  
attorney general  ofthe  United States,  I  pledge  to  all  ofyou  and  the  American  people  that I  will  fulfill  my  
responsibilities  with  integrity  and  independence.  I  will  never  forget that  I  serve  the  American  people  from all  
walks  oflife,  who  continue  to  make  our nation  great,  as  well  as  the  legacy ofall  ofthose  whose  sacrifices  have  
made  us  free.  

And I  will  always  strive  to  uphold the  trust that has  been  placed  in  me  to  protect  and defend  our Constitution,  
to  safeguard  our  people  and to  stand  as  the  leader  and public  servant that they deserve.  

Thank you  all,  once  again,  for  your time  and  your consideration.  I  greatly  appreciate  this  opportunity to  speak  
with  you  today.  I  look forward  to  your questions  and to  all  that  we  may  accomplish  in  the  days  ahead,  together,  
in  the  spirit  ofcooperation,  shared  responsibility and justice.  Thank you  for  your time  today.  

GRASSLEY:  
And  thank you,  Ms.  Lynch,  for  that  statement.  

Before  my 10  minutes  starts  for  the  first  round,  I'd  like  to  talk to  my  colleagues  just  a  minute,  because  ofthe  18  
votes  that  are  coming  up  this  afternoon  and because  ofa  chaotic  situation  and the  most important thing  is  
getting  this  hearing  over  in  one  sitting,  in  one  day,  even  ifit goes  into  the  evening.  

I  hope  my  colleagues  will  be  cognizant  ofwhat we  normally do  between  Senator  Leahy  and I;  we're  fairly  
liberal  on  letting  people  go  over  and  whether  we  have  five-,  seven- or 10-minute  rounds,  in  any hearing,  my  
practice  is  generally ifyou  got  one  second left,  you  can  ask  a  question  and  -- but this  time  I  would  prefer  that  
you  kind  ofstick to  the  10  minutes.  

And I'm not  very good  at gaveling  people  down,  so  take  care  ofmy timidity,  will  you  please?  

Now  again,  before  the  first 10  minutes  starts,  I'd  like  to  make  something  clear just for  myself.  I  can't  speak for  
my  colleagues.  And  it takes  offon  two  things:  one,  what you  said  about you  wanted to  improve  relationships  
with  the  committee  and  with  Congress.  

I  -- we  welcome  that  very  much  and that will  be  very,  very helpful,  particularly in  regard  to  our  responsibilities  
ofoversight.  

Secondly,  taking  offon  something  Senator Schumer  said  and just  speaking  for  myself,  ifI  use  this  subject  or  
that  subject  or another  as  at  -- as  a basis  ofmaybe  questioning  what the  president  or an  attorney general  has  
done,  I  want it  clear  that that's  not the  issue  for me  now.  The  issue  is  whether  or  not the  Constitution  or  the  
laws  have  been  violated  or  whether the  Justice  Department has  acted in  an  appropriate  way.  

So  now  I  would  start  with  my questions.  

On  November the  20th  last year,  President Obama  announced that he  would defer  deportation  ofmillions  of  
individuals  in  the  country undocumented.  Not  only is  this  action  contrary to  our laws,  it's  a  dangerous  abuse  of  
executive  authority.  

Ifyou're  confirmed  as  the  next  attorney general,  before  you  take  office,  you  will  take  a oath.  You  will  raise  
your right hand  and  swear,  quote,  "support  and defend the  Constitution  ofthe  United States  and to  bear true  
and  false  faith  -- true  faith  and  allegiance  to  the  same,"  end  ofquote.  
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Your duty as  attorney general  is  not to  defend  the  president  and his  policies.  Your  duty is  your  oath  to  defend  
the  Constitution.  

So  my first question,  with  that  oath  in  mind,  I  ask  you,  do  you  believe  that the  president has  the  legal  authority  
to  unilaterally deford (ph)  deportations  in  a  blanket  manner  for  millions  ofindividuals  in  the  country illegally  
and grant them permits  and  other benefits,  regardless  ofwhat the  U.S.  Constitution  or  imitation  law  --
immigration  laws  say?  

LYNCH:  
Thank you  for the  question,  Senator.  And you  raise  a  very  important issue  ofhow  we  manage  the  issue  of  
undocumented  immigrants  here  in  our  country  while  still  welcoming  those  who  bring  such  great  value  to  our  
shores,  to  our  business  community  and  to  our  culture.  

Certainly I  was  not involved in  the  decisions  that led  to  the  executive  actions  that you  reference.  And I  am  not  
aware  of,  at this  point,  how  the  Department  ofHomeland Security has  set forth  regulations  to  actually  
implement that.  So  I  can't  comment  on  the  particulars  ofwhat will  happen.  

I  have  had  occasion  to  look  at the  Office  ofLegal  Counsel  Opinion  through  which the  Department  of  
Homeland Security  sought legal  guidance  there,  as  well  as  some  ofthe  letters  from constitutional  scholars,  
who've  looked  at the  similar  issue.  

And certainly it  seems  to  be  a  reasonable  discussion  oflegal  precedent,  the  relevant  statute,  congressional  
actions,  along  with  the  enforcement discretion  ofthe  -- ofthe  agency.  

And I  don't  see  any reason  to  doubt the  reasonableness  ofthose  views.  I  do  think,  however,  that the  ultimate  
responsibility ofthe  Department  ofJustice  is  to  always,  when  presented  with  issues  by the  White  House  or  any  
agency,  to  review  those  issues  carefully,  to  apply the  relevant law  and  make  a determination  as  to  whether  or  
not there's  a  legal  framework  that  supports  the  requested  action.  

And I  found it interesting,  as  I  was  reading  the  legal  counsel  opinion,  that  some  ofthe  proposals  that  were  --
that  were  set  forth  and  asked about,  the  Office  ofLegal  Counsel  opined did  not,  in  fact,  have  a  legal  
framework.  And I  don't believe  that those  were  actually implemented.  

So  I  do  think it is  very important that,  as  the  Department  ofJustice,  through  any ofits  agencies,  be  it the  Office  
ofLegal  Counsel  or  in  a direct  conversation  with  the  president  or  any other  member  ofCabinet,  always  ensure  
that they are  operating  from  a  position  ofwhether or  not there's  a legal  framework that  supports  the  requested  
action.  

And the  advice  provided  must be  thorough,  it  must be  objective  and it  must be  completely independent.  

GRASSLEY:  
Let  me  take  offon  one  word you  used:  discretion.  And  I  presume  that  may have  applied to  prosecutorial  
discretion  that  was  part  ofthe  president's  rationale.  

Ifthis  is  lawfully exercised  on  an  individual  basis,  depending  on  the  facts  ofa  specific  case,  it is,  in  fact,  case  
by case.  So  this  is  not  so  much  a philosophical  question  as  a  practical  thing.  

What it doesn't  allow  anybody to  do  is  tell  whole  categories  ofpeople  that the  law  won't  apply to  them  going  
forward.  No  one  seriously disputes  these  broad principles.  Even  the  Office  ofLegal  Counsel  Opinion  on  the  
president's  executive  action  accepts  them.  

So  let  me  ask  you  this.  

What  are  the  outer  limits  ofthe  doctrine  ofprosecutorial  discretion?  
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And  why don't  the  president's  actions  exceed those  boundaries  when  we're  talking  about  millions  ofpeople?  

How  does  this  action  realistically allow  for a  case-by-case  exercise  ofdiscretion?  

LYNCH:  
Senator,  as  I  reviewed the  opinion  and looked  at the  issues  presented therein,  from  the  perspective  ofmy  career  
as  a prosecutor and  as  a United States  attorney  and  applying  those  principles  ofthe  exercise  ofdiscretion,  I  
viewed  it  as  a way in  which  the  Department  ofHomeland  Security was  seeking  legal  guidance  on  the  most  
effective  way to  prioritize  the  removal  oflarge  numbers  ofindividual  -- individuals,  given  that their resources  
would  not permit  removal  ofeveryone  who  fell  within  the  respected  -- respective  category.  

And that  certainlywas  the  framework from  which  I  viewed  that.  In  looking  at it from  that perspective,  the  
Department  ofHomeland Security's  request  and  suggestion  that they,  in  fact,  prioritize  the  removal  ofthe  most  
dangerous  ofthe  undocumented immigrants  among  us,  those  who  have  criminal  records,  those  who  are  
involved  in  national  security  and  terrorism,  those  who  are  involved in  gang  activity,  violent  crime,  along  with,  
I  believe,  people  who  have  recently entered  and  could  pose  a threat to  our  system,  seem to  be  a reasonable  way  
to  marshal  limited  resources  to  deal  with  the  problem.  

As  a prosecutor,  however,  I've  had  experience  obviously in  doing  similar  things,  in  finding  the  best  way to  
attack  a  serious  problem  with  limited  resources.  

But as  a  prosecutor,  I  always  want the  ability to  still  take  some  sort  ofaction  against those  who  may not be  in  
my initial  category as  the  most serious  threat.  And  I  didn't  see  anything  in  the  opinion  that prevented  action  
being  taken  from  individuals  who  might  otherwise  qualify for the  deferral.  

Again,  I'm not  aware  ofhow the  department  will  actually  go  forward  and implement by  regulation  this  matter.  
I  haven't had the  occasion  to  study that.  And  I  don't know  if,  in  fact,  ifthose  are  out.  

Certainly,  ifI'm  confirmed  as  attorney general,  I  look forward to  learning  more  about that process  and  making  
sure  that  we're  using  all  ofour  resources  to  protect the  American  people,  particularly  against the  dangerous  
offenders  who  rightfully stand  at the  top  ofthe  removal  list.  

GRASSLEY:  
Yes.  Well,  I  think  you're  telling  me  that  you  can  do  it for  a  few  thousand or a  few  tens  ofthousands  ofpeople,  
that  maybe  have  committed  a crime  or something,  but it seems  to  me  to  be  common  sense  would dictate  that  
it's  -- that it's  impossible  to  do  prosecutorial  discretion  the  way it's  traditionally been  done  on  an  individual  
basis  for  the  millions  that are  left  over.  

GRASSLEY:  
Let's  move  on.  I'd  like  to  move  away from the  president's  refusal  to  enforce  the  law  and  talk  a little  bit  about  
this  administration's  failure  to  apply the  law  in  an  even-handed  way.  

According  to  the  -- this  goes  to  the  IRS  -- according  to  the  Treasury Department inspector  general  -- now,  
that's  not  me,  the  inspector  general  -- the  IRS  used  inappropriate  criteria  to  deny tax- exempt  status  to  
predominantly conservative  organizations,  ask  unnecessary questions  and  lastly,  slowed  approval  oftheir  
application.  

Initially,  President Obama  remarked that  any IRS  actions  to  -- to  target  conservatives  would  be,  quote  unquote,  
"outrageous."  Then  last February,  the  president  said there  wasn't,  quote,  "even  a smidgen  ofcorruption  in  what  
occurred  at the  IRS  -- a smidgen  ofcorruption,"  unquote.  

Yet  a few  months  later,  in  June,  the  director  ofthe  FBI,  Director  Comey,  testified before  the  House  Judiciary  
Committee  that there  was  a,  quote,  "very active,"  unquote,  ongoing  criminal  investigation  into  the  matter.  
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So  this  brings  me  to  these  questions.  I'd  like  to  know  how  to  reconcile  these  two  statements.  

Ifwhat the  president  said  was  accurate,  then  why in  the  world  would the  FBI  be  conducting  an  ongoing  
criminal  investigation?  A  rhetorical  question:  Would the  investigation  be  just for  show?  

I'd like  -- I'm  going  to  take  the  director  at his  word.  So  ifthere  is  an  ongoing  criminal  investigation  at the  FBI,  
then  how  could it be  possible  -- be  appropriate  for  the  president to  reach  the  conclusion  about the  facts  before  
Director Comey?  

LYNCH:  
Thank you,  sir.  

And let  me  state  at the  outset that  with  regards  to  the  actions  ofany ofthe  agencies  ofour government,  there  is  
certainly no  place  for  bias  or favoritism  or anything  other than  the  even-handed  application  ofthe  relevant laws  
and  regulations.  And certainly,  that has  always  been  my goal  as  a prosecutor  and  would be  my continued goal  
should I  be  confirmed.  

With  the  respect to  the  IRS  investigation,  I  am  generally  aware  that there  is  an  investigation  going  on,  but it's  
not  a  matter that is  either  being  conducted  by  my  office  or that I've  been  briefed  on as  United States  attorney.  
So  I'm  not able  to  comment  on  the  status  now  except to  state  that I...  

GRASSLEY:  
Based on  what you  just  said then,  I  can  shorten  this  up  by asking  you  this  question.  

You  spent  a career in  law  enforcement.  When  would  it  ever  be  appropriate  for  any president to  know  the  
results  ofa  criminal  investigation  and then  comment  on  it  publicly while  the  investigation  is  still  ongoing?  

LYNCH:  
Senator,  it  -- with  respect to  this  investigation  or any other,  I'm  not  aware  ofthe  context  or  the  basis  for  the  
president's  remarks,  so  I'm  not  able  to  determine  whether  or  not theywere,  in  fact,  done  after  any  evaluation  of  
the  investigation  or  whether theywere  a  matter  ofopinion.  So  I'm  not  able  to  comment  on  that  specific  remark.  

Certainly,  as  part ofthe  Department  ofJustice  exercise  ofits  powers,  whether at the  U.S.  attorney level  or  here  
in  Washington,  investigations  are  handled  independently  and  without provision  ofmaterials  or  information  
about them before  their conclusions  to  others  in  the  executive  branch  or other  agencies.  

GRASSLEY:  
Senator Leahy,  thank  you  very  much.  

LEAHY:  
Thank you,  Mr.  Chairman.  

I've  been  fortunate  that  my native  state  ofVermont has  allowed  me  to  serve  here  for  four  decades.  

I've  listened in  several  different committees  I've  been  on  to  a  lot  ofstatements  by nominees.  I  cannot think  of  
one  that is  so  moving  as  your statement,  and I  -- and  I  intend to  make  sure  I  have  -- send  copies  to  all  
members...  

(AUDIO  GAP)  

LYNCH:  
Yes.  Thank you,  Senator.  
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I  think you've  raised  one  ofthe  most important issues  facing  our  country today,  which  is  the  need to  resolve  
the  tensions  that  appear  to  be  discussed  and  appear  to  be  rising  between  law  enforcement  and  the  communities  
that  we  serve.  

In  my experience  as  a prosecutor  andUnited States  attorney,  these  tensions  are  best dealt  with  by having  
discussions  between  all  parties  so  that  everyone  feels  that their  voice  has  been  heard.  

With  respect to  our  brave  law  enforcement  officers,  we  ask  so  much  ofthem.  We  ask them  to  keep  us  safe.  We  
ask them to  protect  us  literally from  ourselves,  and  we  ask them  to  do  it  often  without the  resources  that they  
need to  be  safe  and  secure  themselves.  Yet they still  stand  up  every day and  risk their  lives  for  us.  

Many  ofour  community  residents,  because  ofa  host  offactors,  feel  disconnected  from government in  general  
today,  and  when  they interact  with  law  enforcement,  transfer  that feeling  to  them as  well,  even  ifsomeone  is  
there  to  help.  

What I  have  found  most  effective  is  getting  people  together and  simply listening  to  their concerns,  being  open,  
helping  them  see  that,  in  fact,  we  are  all  in  this  together  and that the  concerns  oflaw  enforcement,  a safe  
society,  a  free  society are  the  exact  same  concerns  ofevery  resident  ofevery community there.  

LEAHY:  
And  would you  agree  that that's  something  that has  to  be  considered by not  only federal  law  enforcement but  
by state  and local  law  enforcement  and  that the  federal  government  can  help  the  state  and local  law  
enforcement in  that  respect?  

LYNCH:  
Absolutely,  Senator.  

One  ofthe  most important  roles  that the  Department  ofJustice  plays  is  not  necessarily its  most  visible  role,  but  
it is  the  support that  we  provide  to  state  and local  law  enforcement partners  through  our grant program  and  
through  our  training  program.  We  try our  best to  provide  themwith  the  resources  that they  need to  carry out  
their  jobs  safely and  effectively.  

LEAHY:  
We  all  know  that no  prosecutor's  office  has  the  resources  to  prosecute  every single  crime  before  it,  and you  
have  to  decide  which  ones  have  priority.  

Let  me  take  -- let me  talk  about  one.  

In  state  court,  there  was  a case  where  a child  rapist  received two  years.  You  obviously disagreed  with  that,  you  
brought federal  charges,  and I  think Bill  O'Riley on  -- on  Fox  called  you  a hero  and  said,  quote,  "You  should  
be  respected by all  Americans  for  standing  up  to  gross  injustice,"  and I  agree  -- I  agree  with  Bill  O'Riley  on  
that.  

How  do  you  make  -- well,  let  me  back  up.  More  and  more,  the  Justice  Department's  budget,  as  I  said  earlier,  is  
going  now  into  our  federal  prison  system,  so  you  have  limited  resources.  

How  do  you  make  these  kind ofjudgments?  How  do  you  determine  which  cases  are  the  important  ones  you  
have  to  go  and  -- also  the  very difficult thing,  realizing  ifyou  go  after  certain  cases,  it means  you  don't have  
the  resources  to  go  after others.  

LYNCH:  
Certainly,  Senator.  
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One  ofthe  privileges  ofbeing  the  U.S.  attorney for  the  Eastern  District  ofNewYork has  been  the  ability to  
work  with  so  many ofmyUnited States  attorney colleagues  across  the  country.  

All  ofus  engage  in  this  process  every day,  and  we  start  with  a full  and frank  evaluation  with  our  law  
enforcement partners  ofthe  crime  issues  facing  our  particular  districts.  We  try and determine  what  are  the  
greatest threats  to  the  people  that  we  have  sworn  to  serve.  And that is  what I  do  in  the  Eastern  District  ofNew  
York  every day.  

We  then  look  at  our  resources  and  set  priorities  and goals  to  achieve  the  safest  communities  that  we  can.  

But Senator,  we  do  have  to  always  -- always  maintain  the  flexibility to  look  at  specific  cases,  such  as  the  
Goodman  case,  and determine  ifa  federal  interest  exists  and if,  in  fact,  a victim  has  not been  protected  and  has  
not been  heard  and  use  federal  resources  there  as  well.  

LEAHY:  
Well,  let  me  -- let  me  go  into  one  that takes  resources,  but we've  had  some  people  say that,  actually,  again,  
terrorists,  lock them  up  in  Guantanamo,  even  though  we  know  what that has  cost American  people,  both  in  
respect  abroad and in  dollars.  

You  successfully prosecuted  a number ofterrorism  cases  in  the  Eastern  District  ofNew  York,  cases  against  
individuals  that  you  said  plotting  against John  F.  Kennedy Airport,  Federal  Reserve  Bank  and  so  on.  Just this  
month,  you  charged  two  Al  Qaida  members  for attacking  American  troops  in  Afghanistan  and Iraq.  

LEAHY:  
I've  been  impressed  not  only in  your  district but  other parts  ofthe  countrywho  have  actually brought these  
terrorists  to  trial  in  our federal  courts.  We've  shown  the  rest ofthe  world  we  can  do  it.  There's  been  convictions  
ofsome,  Bin  Laden's  son-in-law  being  one.  And then  they've  been  locked  up.  

Now,  do  you  find the  criminal  justice  system  -- I  think I  know  your answer  -- an  important  counter  (inaudible).  

LYNCH:  
Senator,  it is  certainly an  important  counterterrorism  tool  in  the  arsenal  oftools  that  we  have  to  deal  with  this  
ever- growing  and  ever-evolving  threat.  

Let  me  say at the  outset,  my  view  is  that ifterrorists  threaten  American  citizens  here  or abroad,  theywill  face  
American  justice.  We  workwith  our  counterparts  throughout the  executive  branch  to  determine  based  on  every  
case  the  most  appropriate  venue  for  bringing  terrorists  to  justice,  as  our  primary goal  is  to  incapacitate  them  
and prevent further  destruction.  

Certainly,  within  my  own  career  as  U.S.  attorney,  when  cases  -- when  the  decision  has  been  made  that the  case  
should  be  handled by a  U.S.  attorney's  office,  we  proceed in  that fashion.  We  also  work  closely,  however,  with  
the  Office  ofMilitary Commissions  and  consult  with  them  and  share  information  to  make  those  decisions  as  to  
how  -- what is,  in  fact,  the  best  way to  manage  every case.  

LEAHY:  
The  -- and then,  as  these  cases  come  to  you,  I  want to  ask  you  a  question  I  asked  each ofthe  recent  attorney  
general  nominees.  And  I  say this  because  ofI  think  ofthe  tremendous  effort  ofthe  senator fromCalifornia,  
Senator Feinstein,  who's  sitting  here,  her tremendous  efforts  to  confront  acts  oftorture  carried  out in  our  
country's  name.  

Do  you  agree  that  waterboarding  is  torture  and that  it's  illegal?  

LYNCH:  
Waterboarding  is  torture,  Senator.  
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LEAHY:  
And thus  illegal?  

LYNCH:  
And thus  illegal.  

LEAHY:  
Thank you.  And  I  know  you're  gonna  be  asked  a lot  about immigration.  Well,  it's  -- it  makes  me  think  we  
should be  focusing  on  your qualifications  for  this  job.  It  might  even  -- asking  those  questions  might  speak  also  
to  some  ofthe  qualifications  ofCongress.  

We  worked  for  months  in  this  committee,  night  and  day,  hundreds  ofhours,  hearings,  markups,  debate,  andwe  
passed by a  strong  bipartisan  majority an  immigration  bill  that  referenced  so  many ofthese  things  that  we  now  
hear  discussed.  

In  my opinion,  there  were  votes  enough  to  pass  it in  the  House  ofRepresentatives,  but their leadership  decided  
not to  bring  it  up.  I  think that  was  a mistake.  

So  now  we  deal  with  the  question  ofexecutive  action.  You  didn't  write  the  executive  action.  You  weren't  
consulted  about it,  were  you?  

LYNCH:  
No,  I  was  not  aware  ofit  until  it  was  rendered.  

LEAHY:  
And  would you  say ifyou've  got  millions  ofpeople  in  this  countrywho  may not be  in  a valid  or legal  status,  it  
would perhaps  strain  our resources  to  think  about how  we  would deport 10  million  to  12  million  people.  
Would that be  a  fair  statement?  

LYNCH:  
I  believe  that  statement is  fair,  sir.  

LEAHY:  
Thank you.  

Thank you,  Mr.  Chairman.  

GRASSLEY:  
Senator Hatch  is  the  next  one.  But I  wanted to  inform all  the  committee  members  that  since  everybody on  the  
committee  was  here  at the  fall  ofthe  gavel,  it  will  be  done  on  a  seniority basis  as  opposed to  first  come,  first  
serve  basis.  

Senator Hatch  is  next.  

HATCH:  
Well,  thank you,  Mr.  Chairman.  I  appreciate  it.  

Ms.  Lynch,  welcome  to  the  Judiciary Committee.  

LYNCH:  
Thank you.  

HATCH:  
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Appreciate  the  service  you've  given  in  this  country.  I'm  impressed  with  your qualifications,  and  I  hope  I  can  
support your nomination.  It's  important to  hear what  you  understand your  role  and duty  will  be.  

Do  you  agree  that  when  the  constitutionality  ofa  law  is  challenged  the  attorney general  has  a  duty to  defend  
that law  ifreasonable  arguments  can  be  made?  

LYNCH:  
Senator,  I  believe  that  one  ofthe  first  and foremost duties  ofthe  Department  ofJustice  is  to  defend the  law  as  
it's  passed by this  body.  

HATCH:  
OK.  Now,  I'd like  you  to  answer these  questions.  I'm trying  to  get through  a  number  ofthem.  I  think  you  can  
answer  most  ofthem  yes  or  no,  ifyou  can.  

Ifyou  are  confirmed  will  you  commit to  enforce  and defend  the  laws  and the  Constitution  ofthe  United States  
regardless  ofyour personal  and  philosophical  views  on  them  -- on  any  matter?  

LYNCH:  
Absolutely,  sir.  

HATCH:  
Thank you.  I'm glad  you  said  that.  AttorneyGeneral  Holder  answered  that  same  question  in  the  same  way.  

The  Justice  Department hadmade  reasonable  arguments  that the  Defense  ofMarriage  Act is  constitutional,  but  
then  the  attorney general  chose  to  stop  making  those  arguments  because  ofhis  personal  views.  And by  
breaking  his  promise,  he  cast doubt  about  others  who  make  the  same  commitment  as  you  did today.  

Now,  I  don't doubt  your sincerity.  We've  met  together,  and I  have  a  high  opinion  ofyou.  But is  there  any  more  
assurance  that you  can  give  us  on  something  like  that?  

LYNCH:  
Senator,  it's  my  view  that  when  it  comes  to  the  position  ofthe  attorney general  and  the  role  ofthe  Department  
ofJustice  in  defending  the  statutes  as  passed by this  Congress,  the  issue  is  not  my personal  view  or  any issue  
ofbias  or  policy even,  but it is  the  duty and  responsibility  ofthe  Department  ofJustice  to  defend  those  statutes.  

Certainly,  as  we've  seen,  there  may be  rare  instances  where,  and  again  I  was  not involved  in  those  -- in  that  
analysis,  but there  may be  certain  circumstances  where  careful  legal  analysis  raises  constitutional  issues...  

HATCH:  
But that  would  be  rare.  

LYNCH:  
...  but I  anticipate  those  would be  few  and  far between.  I  also  think  should  we  reach  that point,  ifthere  is  a  
matter,  it's  a matter  that  I  would prefer  to  have  discussion  about.  

HATCH:  
OK.  I  appreciate  that answer.  

I'm  concerned  that the  administration  has  exceeded  its  lawful  authority in  several  ways  in  an  effort to  avoid  
working  with  us  up  here  in  Congress  -- now,  I  understand  why they  might  not  want to  work  with  Congress  
from  time  to  time,  but  unfortunately the  Constitution  requires  us  to  work together  -- and that the  Justice  
Department has  actually facilitated this  pattern  ofbehavior,  some  people  believe.  
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The  department has  done  so  in  a number ofways,  in  exceeding  and even  contravening  lawful  authority in  the  
programs  it helps  administer,  such  as  with  the  latest  executive  actions  on  immigration,  in  purporting  to  provide  
legal  justification  for  other  agencies  to  ignore  the  law,  as  apparently occurred  with  the  transfer ofTaliban  
terrorists  out ofGuantanamo  without  notifying  Congress,  which  is  an  obligation,  and in  taking  some  extreme  
litigation  positions,  which  by  my  count,  the  Supreme  Court has  unanimously rebuked  a  record 20  times.  

Now,  given  these  disturbing  pattern,  how  can  you  assure  us  that  you'll  be  independent,  that  you'll  say  no  to  the  
White  House  or other executive  branch  agencies  when  they  wish  to  act beyond  the  law  as  it's  written?  

LYNCH:  
Senator,  I  think  one  ofthe  most important functions  ofthe  Department  ofJustice  is  to  provide  a  legal  
framework,  ifit exists,  when  questions  are  raised.  

HATCH:  
Right.  

LYNCH:  
But  consistent  with  that,  every good lawyer  knows  you  must  also  provide  the  information  that indicates  that  
the  legal  framework  may not  exist for  certain  actions  that  someone  may  want to  take.  Every lawyer  has  to  be  
independent.  The  attorney general  even  more  so.  And I  pledge  to  you  that I  -- that  I  -- I  take  that independence  
very seriously.  

HATCH:  
Well,  you  did that in  my office,  and  I  appreciate  that because  I  think  you'll  be  a great  attorney general  ifyou'll  -
- ifyou'll  do  that.  

Last August you  gave  a  speech  in  Switzerland in  which  you  praisedAttorneyGeneral  Holder's  initiative  to  
limit  mandatory  minimum sentences  only to  some  ofthe  criminals  who  Congress  said should  receive  them.  
But prosecutors,  including  even  the  attorney general,  do  not have  authority to  decide  that  entire  categories  of  
defendants  will  not  receive  a  sentence  that the  Congress  has  mandated.  

Isn't that  another  example  ofusing  prosecutorial  discretion  to  really,  in  effect,  change  the  law  without  
Congress?  

LYNCH:  
Senator,  with  respect to  the  material  that you're  referring  to  when  I  did  give  that  speech,  I  was  referring  to  the  
department's  Smart  on  Crime  initiative,  which  seeks  to  manage  another  intractable  problem  ofthe  large  
number ofnarcotics  defendants  and the  limited  resources  that  we  have  to  handle  those  defendants  and  
prosecute  them.  

HATCH:  
I  want to  help  you  with  that.  

LYNCH:  
Sir?  

HATCH:  
I  want to  help  you  with  that.  

LYNCH:  
Yes.  And prosecute  them  effectively.  
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In  fact,  in  my own  experience,  both  as  an  assistant United States  attorney and  United States  attorney,  we've  
had to  deal  with  similar  issues  in  the  Eastern  District ofNew  York.  We've  had  tremendous  issues  with  
narcotics  importations  over  the  years.  And  we  have  had  to  work  out  ways  ofresolving  those  cases.  

Many  ofthem go  to  trial,  but  we  also  have  had to  prioritize  the  cases  that  we  will  seekmandatory  minimums  
for and  those  which  will  we  seek guidelines  sentences  for.  

But,  importantly,  with  respect to  the  Smart on  Crime  initiative,  as  pushed  out  and has  been  implemented  in  the  
field,  every prosecutor,  from  the  United States  attorney on  down  to  line  assistants,  are  encouraged to  still  
consider  cases  that might fall  into  a categorywhere  initially you  would  not  seek  a  mandatoryminimum,  but  
consider  whether  theywould  be  appropriate.  And  those  cases  have  occurred,  and theywill  continue  to  occur.  

HATCH:  
OK.  I  understand.  

As  currently written,  the  Electronic  Communications  PrivacyAct.  or  ECPA,  requires  only  a  subpoena  for  law  
enforcement to  access  e-mail  that has  been  opened,  even  though  a  search  warrant  would  be  required for a  
printout  ofthe  same  communication  sitting  on  a  desk.  To  make  matters  more  complicated,  ECPA  is  silent  on  
the  privacy  standard for  accessing  data  stored  abroad.  Without  an  actual  legal  framework in  place,  this  puts  the  
privacy ofAmerican  citizens  at  risk for intrusion  by foreign  governments.  

In  the  coming  days,  I  intend  to  reintroduce  the  LEADS  Act,  which  will  promote  international  comity  and law  
enforcement  cooperation.  

Will  you  commit to  working  with  me  on  this  important  subject,  because  it's  important  we  solve  these  
problems?  

LYNCH:  
Senator,  the  subject  ofelectronic  privacy is  central  to  so  many ofour  freedoms.  And  as  you  point  out,  in  an  era  
ofever- changing  technology,  we  have  to  be  vigilant to  make  sure  that  we  are  not  only providing  law  
enforcement the  tools  it  needs,  but protecting  our  citizens'  privacy.  And I  certainly  commit to  you  to  working  
with  you  on  this  important legislation  and  all  the  issues  that  will  flow  from  it.  

HATCH:  
Well,  thank you  so  much.  

Trade  secrets  are  among  the  most  valuable  assets  for American  companies  and  currently are  protected  under  
federal  criminal  law  by the  Economic  Espionage  Act  and by an  array ofstate  civil  laws.  Unlike  other  forms  of  
intellectual  property,  however,  there's  no  federal  civil  remedy for  trade  secret  owners.  I  will  reintroduce  the  
Defend Trade  Secrets  Act in  the  coming  days  with  Senator Coons  to  provide  an  efficient federal  remedy for  
trade  secret  owners.  

Do  you  agree  that trade  secret  owners  should  have  the  same  access  to  a federal  remedy  as  owners  ofother  
forms  ofintellectual  property?  

LYNCH:  
Senator,  I  think that the  issue  oftrade  secrets,  again,  particularly as  American  technology becomes  ever  more  
complex  and becomes  ever more  a  target from  those  both  in  the  U.S.  and  without  who  would  seek to  steal  it,  is  
an  increasingly important issue  and I  look forward to  working  with  you  to  consider  that  statute.  

I'm  not familiar  with  the  provision  that  you  raised,  but it  certainly touches  on  an  important issue  ofmaking  
sure  that  our  companies  and their technology are  protected.  

HATCH:  
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Well,  thank you  so  much.  I  am  today introducing  legislation  to  help  victims  ofchild  pornography receive  the  
restitution  that Congress  has  already said  they deserve.  The  Supreme  Court  said  last year  that the  current  
restriction  statute  enacted  more  than  20  years  ago  does  not  work for child pornography  victims  and this  
legislation  will  change  that.  

I  am joined by  more  than  30  senators  on  both  sides  ofthe  aisle,  including  14  on  this  committee.  

Do  I  have  your commitment that  under  your  leadership  the  Justice  Department  will  aggressively  prosecute  
child  pornography and  use  tools  like  this  legislation  to  help  victims  get the  restitution  they  need to  put their  
lives  back together?  

LYNCH:  
Senator,  throughout  my career,  I  have  -- I  have  expressed  a commitment to  prosecuting  those  who  would  seek  
to  harm our  children,  be  it through  child pornography or  the  actual  abuse  ofchildren,  which  often  go  hand  in  
hand.  

You  certainly raise  important issues  about how  can  we  make  these  victims  whole  and I  look forward to  
working  with  you  and the  members  ofthis  committee  in  reviewing  that legislation  as  well.  

(CROSSTALK)  

HATCH:  
Thank you  so  much.  Now  I  recently led  a powerful  -- read  a  powerful  book,  read it in  one  day.  It's  titled  
"License  to  Lie:  Uncovering  Corruption  in  the  Department  ofJustice."  

The  author  writes  about  many things,  including  the  debacle  that  occurred in  the  misguided prosecution  of  
Senator  Ted Stevens,  which I  thought  was  out-of-this-world bad.  I  was  one  ofthe  people  who  testified  as  to  his  
character  and he  was  a person  ofgreat  character.  And  as  you  know,  he  lost the  Senate  race  because  ofthis  type  
ofprosecution.  

I  know  that  case.  Ted Stevens  was  a dear  friend  ofmine  and  I  testified  on  his  behalf,  as  I  said.  Only  after  he  
was  convicted did  we  learn  that the  Justice  Department prosecutors  intentionally hid  exculpatory evidence  that  
could have  helped his  case.  

Now  there  were  not  -- these  were  not  mistakes.  They  were  corrupt  acts  that  violated  every prosecutor's  duty  
under  the  Brady v.  Maryland decision  to  turn  over  exculpatory evidence  so  that the  trial  will  be  fair.  

Now  I  recommend that  you  read this  book because  ifyou're  -- ifyou  -- ifeven  halfofit is  true  and I  believe  it  
is  true,  you  have  a lot  ofwork to  do  to  clean  up  the  -- that  department.  

Will  you  consider  doing  that for  me?  

LYNCH:  
Thank you,  sir,  I  will.  

HATCH:  
I  appreciate  it.  

Thanks,  Mr.  Chairman.  

GRASSLEY:  
Yes.  
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Before  I  call  on  Senator  Feinstein,  I'm  going  to  ask  just  as  soon  as  the  Finance  Committee  convenes,  I'm  going  
to  offer an  amendment.  So  I  would  ask the  most  senior  Republican  to  watch  the  time  and  call  on  the  next  
person  in  seniority order.  

Senator  Feinstein?  

FEINSTEIN:  
Thank you  very  much,  Mr.  Chairman.  

Ms.  Lynch,  I  sat through  six  opening  statements  by potential  attorneys  general  and  I  just  want to  tell  you  yours  
was  the  best.  

LYNCH:  
Thank you.  

FEINSTEIN:  
I  see  the  combination  ofsteel  and  velvet.  I  see  your  effectiveness  before  a  jury.  I  see  your  love  for  the  
Constitution  and I  see  the  determination  which  is  in  your  heart  and  I  think  your being.  And  it's  very,  very  
impressive.  

So  I  want to  thank you  for  really 30  years  ofservice...  

(CROSSTALK)  

LYNCH:  
Thank you,  Senator.  

FEINSTEIN:  
...  and I  hope  it  will  be  a lot longer.  

Mr.  Chairman,  I'd  like  to  place  in  the  record Los  Angeles  Police  Department's  Chief's  Charlie  Beckett's  written  
testimony on  the  subject  ofthe  president's  executive  action  on  immigration.  

GRASSLEY:  
Without  objection,  so  ordered.  

FEINSTEIN:  
Thank you  very  much.  

Ms.  Lynch,  I'm  going  to  ask you  three  questions.  The  first is  on  expiring  provisions  ofthe  Foreign  Intelligence  
Surveillance  Act,  which  will  come  to  this  committee  before  June  ofthis  year  and  also  before  the  Intelligence  
Committee,  on  which I  serve.  

A  question  about Office  ofLegal  Counsel  Opinions  and  a question  on  the  State  Secrets  Act.  

Let  me  begin  with  FISA.  The  three  provisions  that  are  going  to  expire  on  June  1 are  first the  roving  wiretap  
authority.  This  provision  enables  the  government to  maintain  surveillance  on  a  target  when  he  or  she  switches  
phone  numbers  or e-mail  addresses  without seeking  a new  court  order.  

The  second is  the  lone  wolfauthority,  which  enables  the  government to  conduct  surveillance  ofa  non-United  
States  person  engaged in  international  terrorism  without demonstrating  that they are  affiliated  with  a  particular  
international  terrorist group,  such  as  ISIS  or  Al  Qaeda.  
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And the  third is  the  business  records  authority,  which  carries  with  it Section  215  ofthe  National  Security  
Administration.  This  enables  the  government to  obtain  a  court  order  directing  the  production  of,  quote,  "any  
tangible  thing,"  end quote,  that's  relevant to  an  authorized  national  security investigation.  

Can  you  describe  for  us  the  importance  ofthese  three  provisions  and  what  would  be  the  operational  impact if  
the  three  were  allowed to  sunset in  June?  

LYNCH:  
Thank you,  Senator.  You  certainly raise  important issues  about the  need  to  have  a  full  panoply ofinvestigative  
tools  and techniques  to  deal  with  the  ever-evolving  threat that terrorism  presents  against  us.  

With  respect to  the  provisions  that  you  refer  to,  I  think it's  -- I  have  always  found it  most interesting  that the  
roving  wiretap  provision  is  actually a  provision  that  was  incorporated into  the  FISA  statute  after  being  utilized  
extensively for several  years  in  narcotics  prosecutions.  It  was  one  with  which  I  was  familiar  as  a  young  
prosecutor as  many ofmy  colleagues  across  the  country  were  as  well.  

And the  ability to  describe  to  a court the  nature  ofthe  offense,  the  nature  ofthe  activity  and the  use  ofattempts  
to  shield  one's  selffrom  electronic  surveillance,  which  is  part  ofwhat  must be  set forth  in  the  application,  have  
been  invaluable  tools.  

Ofparticular  importance  is  the  fact that  all  ofthis  must go  to  a  court  -- obviously in  the  narcotics  area  it  was  an  
Article  3  court;  in  the  FISA  area,  it goes  to  the  FISA  court  -- but there  is  judicial  review  for this  and it has  been  
an  important part ofthe  techniques  we  have  used in  the  war  on  terror,  as  have  the  other  two  provisions  that  you  
mentioned.  

I  do  think,  however,  that,  with  respect to  FISA,  there's  always  the  ability,  there's  always  the  need to  make  sure  
that  we  are  current not  just  with  technology but  with  the  most  effective  way to  protect  privacy as  we  go  
forward in  this  important  act.  I  know  that's  something  that  you  have  spent  a  great deal  oftime  on  as  well  as  
many ofyour colleagues  on  this  committee  as  well  as  on  the  Intelligence  Committee.  And I  look forward to  
continuing  those  discussions  with  you  should I  be  confirmed.  

With  respect to  the  lone  wolfprovision,  again,  I  think  we  have  to  obviously examine  it  carefully.  Recent  
events,  however,  have  underscored  the  importance  ofthis  as  an  issue  in  the  war  on  terror.  And  so  I  would  hope  
that  we  could  move  forward  with  any proposed  changes  to  FISA  with  a  full  and  complete  understanding  ofthe  
risks  that  are  -- that we  are  still  facing.  

And ifany changes  need  to  be  made,  again,  after full  and fair consideration  with  this  committee,  with  the  
Intelligence  Committee  and the  discussions  that  we  need to  have,  making  sure  that  we  can  still  provide  law  
enforcement  with  the  tools  that they need.  

Similarly  with  Section  215,  I  believe  that the  court  order provision  in  there  is  an  effective  check  and  certainly a  
necessary check  as  we  gather data  from  all  types  ofsources.  

As  I've  always  said,  I'm  certainly open  to  discussions  about how  they  can  be  best  modified ifwe  need to  
modify them consistent  with  the  goals  ofprotecting  the  American  people.  

And I  commit to  you,  Senator,  and indeed  to  all  ofthis  committee  that  I  will  always  listen  to  all  those  
concerns,  be  it  about the  FISA  statute  or  any ofthe  techniques  we  are  using  in  the  war on  terror.  

FEINSTEIN:  
Thank you  very  much.  
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As a member ofboth Judiciary and Intelligence, we have on both committees sought access to Office ofLegal 
Counsel opinions, called OLC opinions. And these opinions often represent the best and most comprehensive 
expression ofthe legal basis for intelligence activities Congress is actually charged with overseeing. 

So without these opinions, you don't really know the legal basis upon which an administration has made -- has 
based certain activities. And it's been very frustrating to us. 

In particular, executive branch officials have previously advised the committee ofthe existence ofa seminal 
OLC opinion written by Ted Olson decades ago governing the conduct ofcollection activities under Executive 
Order 12333. 

My question is, could we have your commitment that you will make a copy ofthis OLC opinion available to 
members ofboth the Intelligence and the Judiciary Committee? Probably your first tough question. 

LYNCH: 
Senator, I think that with respect to the OLC opinions, you are correct. They do represent a discussion, an 
analysis oflegal issues on a wide variety ofsubjects when a variety ofagencies come to the department for 
that -- that independent advice that we must provide them. 

Certainly, I'm not aware ofthe discussions that have been had about this previous opinion in terms of 
providing it. Certainly, I will commit to you to work with this committee, as well as the Intelligence 
Committee, to find a way to provide the information that you need, consistent with the department's own law 
enforcement and investigative priorities. 

FEINSTEIN: 
Thank you very much. This particular opinion is important. And it would be useful ifwe can review it. So 
thank you. 

On state secrets, on September 23, 2009, the attorney general issued a memorandum establishing new 
procedures and standards to govern DOJ's defense ofan assertion ofthe state secrets privilege and litigation. 
Among other things, the memorandum stated that the DOJ would provide the periodic reports to Congress on 
the exercise ofthese state secrets privilege. 

Since 2009, only one such report fromApril 20 1 has been provided. That report discussed the two cases in 
which the privilege had been invoked under the new policy. But those are no longer the only two cases. 

So I'd like to ask you ifyou could provide the appropriate Oversight Committees with the second periodic 
report on the exercise ofstate secrets privileges that discusses those cases which the privilege has been invoked 
on since April of20 1? 

LYNCH: 
Senator, you raised the important issue ofthe need to work with the Oversight Committee, be they this 
committee or Intelligence, in reviewing the actions ofthe Department ofJustice, not just so the committees can 
carry out their work, but so that the American people can be aware ofhow the department carries out its work. 

I'm not familiar with the reports that you refer at this point. I certainly look forward to reviewing this issue, and 
I certainly commit to you that I will do my best to ensure that the department lives up to its obligations that it 
has set forth. 

FEINSTEIN: 
Good. And I will come back. This is an important question to us, so I will come back, and hopefully can get 
this -- get an answer, yes or no, within the next couple ofweeks. So thank you very much. 

LYNCH: 
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Senator, I look forward to learning more about the issue, and I look forward to sharing that with you, should I 
be confirmed, as well as any issues ofconcern that this committee or others have. 

FEINSTEIN: 
Thank you very much. Thank you, Mr. Chairman. 

GRASSLEY: 
Thank you, Senator Feinstein. Now it's Senator Sessions' turn. 

SESSIONS: 
Thank you, Mr. Chairman. It is great to have you here. I appreciate the opportunity to have a good discussion, I 
think, in our office, and having had -- I think I just passed my time in the Senate longer than I spent in the 
Department ofJustice. It was a great honor to serve that. I have high ideals for this department. 

Andwe understand that the attorney general is a premier law enforcement officer, the senior law enforcement 
officer in America. He or she sets the tone for law in America, the commitment to law, andmust resist 
politicizing law, and do the right thing on a daily basis. 

On occasion, you're called upon to issue opinions. OLC works for you, the Office ofLegal Counsel, who 
issues these opinions. And you'll have to tell the president yes or no on something that he maywant to do. 

Are you able and willing to tell the president ofthe United States no ifhe asks permission or a legal opinion 
that supports an action you believe is wrong? 

LYNCH: 
Senator, I believe you've touched upon one ofthe most important responsibilities ofthe attorney general. And 
let me say also that I appreciate it very much the opportunity to meet with you and discuss these important 
issues. 

The attorney general's position, as a cabinet member, is perhaps unique from all ofthe cabinet members; yes, a 
member ofthe president's cabinet. But the attorney general has a unique responsibility to provide independent 
and objective advice to the president, or any agency, when it is sought; and sometimes perhaps even when it is 
not sought. 

With respect to the Office ofLegal Counsel... 

SESSIONS: 
And just -- so you understand that your role us such that on occasion you have to say no to the person who 
actually appointed you to the job, and who you support? 

LYNCH: 
Senator, I do understand that that is in fact the role and the responsibility ofthe attorney general, and in fact, a 
necessary obligation on their part. 

SESSIONS: 
Well, you know, people have agendas, and attorneys general sometimes do. And they have to guard against 
that and be objective, as you basically said to me now in committee. 

OnApril 24th of2013, AttorneyGeneral Holder said this -- and I'm raising this fundamentally because I think 
there's a lot ofconfusion about the -- how we should think about immigration in America, what are duties and 
what our responsibilities are. 

He said this, quote, "Creating a pathway to earn citizenship for the 1 million unauthorized immigrants in our 
country is essential. The way we treat our friends and neighbors who are undocumented by creating a 
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mechanism for them  to  earn  citizenship  and  move  out  ofthe  shadows  transcends  the  issue  ofimmigration  
status.  This  is  a  matter  ofcivil  and  human  rights."  

So  let  me  ask  you,  do  you  believe  that  a person  who  enters  the  country unlawfully,  that has  perhaps  used  false  
documents  or otherwise  entered here,  has  a civil  right to  citizenship?  

LYNCH:  
Well,  Senator,  I'm not familiar  with  the  context ofthose  comments.  I  certainly think that  you  do  touch  upon  the  
difficult issue  ofhow  do  we  handle  the  undocumented  -- undocumented immigrants  who  come  to  our  country.  
I  believe  for  the  life  that  we  offer,  I  believe  because  ofthe  values  that  we  espouse...  

SESSIONS:  
I  don't  want to  interrupt  you,  but just the  question  is,  do  you  agree  with  that  statement  about it's  a  matter of  
civil  rights,  and  citizenship,  and  work  authority,  right to  work in  America,  for someone  who  enters  the  country  
unlawfully?  That's  a civil  right?  

LYNCH:  
Senator,  I  haven't  studied  the  issue  enough  to  come  to  a  legal  conclusion  on  that.  I  certainly think that people  
who  come  to  this  country in  a  variety  ofways  can  rehabilitate  themselves  and  apply,  but that  would have  to  be  
something  that  would  be  decided  on  a case-by-case  basis.  

SESSIONS:  
I'd just like  to  hear  you  answer that.  Is  it  a  civil  right for a  person  who  enters  the  country unlawfully,  who  
would like  to  work  and like  to  be  a  citizen,  to  demand that,  contrary to  the  laws  ofthe  United States?  And  
when  Congress  doesn't pass  it,  is  that  a  right that they're  entitled to  demand?  

LYNCH:  
So  I  don't think  -- I  think that citizenship  is  a  privilege.  Certainly,  it's  a  right for  those  ofus  born  here.  I  think  
it's  a privilege  that has  to  be  earned.  Andwithin  the  panoply ofcivil  rights  that  are  recognized  by our  
jurisprudence  now,  I  don't  see  one  that you  -- as  such  that  you  are  describing.  

SESSIONS:  
I  certainly  agree.  I'm  a little  surprised  it took you  that long.  But the  attorney general  statement  was  
breathtaking  to  me.  Now,  Peter  Kirsanow,  who's  a  member  ofthe  U.S.  Commission  on  Civil  Rights,  responded  
to  that  some  time  ago.  

And here's  what he  said,  quote,  "To  equate  amnesty for  breaking  the  nation's  immigration  laws  with  civil  rights  
betrays  an  incoherent  and a  historical  understanding  ofthe  Civil  Rights  movement.  Law- abiding  black  citizens  
ofthe  United States  were  not seeking  exemption  from  law;  theywere  seeking  application  ofsuch laws  in  the  
same  manner  that  was  applied to  whites,"  closed quote.  

Would you  agree  with  Mr.  Kirsanow's  analysis?  

LYNCH:  
Well,  certainly,  I  think  with  respect to  the  Civil  Rights  movement,  and  the  role  ofAfrican  Americans  in  it,  it  
certainly was  a  movement designed to  assure  equal  access  to  law,  equal  application  oflaw.  

SESSIONS:  
Well,  on  the  50th  anniversary  ofthe  Selma  March  -- it's  approaching  -- people  were  denied,  systematically,  
fundamental  rights  as  citizens  ofUnited States  ofAmerica.  And that was  a historic  event.  It  changed America.  
I  think it's  important  that that  be  remembered.  
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But I  will  just tell  you  it's  quite  different,  as  I  thinkMr.  Kirsanow  points  out,  to  demand your  lawful  rights  as  
an  American,  and to  ask for -- insist that  civil  rights  apply to  those  who  enter the  country unlawfully,  to  have  
these  benefits.  

Well,  the  president's  action  would give  people  who  came  here  unlawfully the  right to  work,  the  right to  
participate  in  -- in  Social  Security andMedicare  when  Congress  has  not done  that,  allows  them to  stay for  at  
least  a  period lawfully.  

Let  me  ask  you  this:  In  the  workplace  ofAmerica  todaywhen  we  have  a  high  number ofunemployed,  we've  
had declining  wages  for many  years,  we  have  the  lowest  ofAmericans  working,  who  has  more  right to  a  job  in  
this  country?  A  lawful  immigrant  who's  here,  a  green-card holder  or  a citizen,  or  a person  who  entered  the  
country unlawfully?  

LYNCH:  
Well,  Senator,  I  believe  that  the  right  and the  obligation  to  work  is  one  that's  shared  by  everyone  in  this  
country regardless  ofhow  they came  here.  And  certainly,  ifsomeone  here,  regardless  ofstatus,  I  would prefer  
that they be  participating  in  the  workplace  than  not participating  in  the  workplace.  

With  respect to...  

SESSIONS:  
So  you  think that a  person  that's  -- anybody that's  here  lawfully or  unlawfully is  entitled to  work in  America?  

LYNCH:  
Senator,  I'm not  sure  ifI  know  -- ifI  understand  the  basis  for  your  question  as  -- as  to  whether  or not there's  a  
legal  basis  for  them to  work  or  not.  

SESSIONS:  
I  asked  you,  who  had  -- we're  talking  about  rights  -- who  has  the  most  rights?  Does  a  lawful  American  
immigrant  or  citizen  have  the  right to  have  the  laws  ofthe  United States  enforced  so  that they  might be  able  to  
work,  or  does  a  person  who  came  here  unlawfully have  a  right to  demand  a  job?  

LYNCH:  
Certainly,  the  benefits  ofcitizenship  confer greater  rights  on  those  ofwho  are  citizens  than  those  -- than  those  
who  are  not.  

SESSIONS:  
Well,  do  you  think  a person  that's  here  unlawfully is  entitled to  work in  the  United States  when  the  law  says  
that  employees  can't hire  somebody unlawfully in  America?  

LYNCH:  
I  believe  that  -- go  ahead.  

SESSIONS:  
Go  ahead.  

LYNCH:  
Sorry,  sir.  

I  think that  certainly the  provision  that you  refer  to  regarding  to  the  role  ofthe  employer  in  ensuring  the  legal  
status  ofthose  who  are  here  is  an  important  one  and that we  have  to  look  at  in  conjunction  with  this  issue  in  
terms  ofpreventing  undocumented  workers,  who,  as  you've  indicated  before,  are  seeking  employment.  
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Again,  we  want everyone  to  seek  employment,  but  we  have  in  place  at this  point in  time  a  legal  framework that  
requests  or  requires  employers  to  both  provide  information  about  citizenship  as  well  as  not hire  individuals  
without  citizenship.  

SESSIONS:  
Alright.  Do  you  think  that  someone  given  -- I  understand that  you  support the  -- the  executive  order andOLC's  
opinion.  Is  that  correct?  

LYNCH:  
I  don't believe  my  role  at this  point is  to  support  or not  support it.  My  review  was  to  -- to  see  whether or  not it  
did  outline  a  legal  framework for some  ofthe  actions  that  were  requested,  and  as  noted,  it indicated  there  was  
not  a  legal  framework for other  actions  that  were  requested.  

SESSIONS:  
Well,  just let  me  wrap  up  by asking  this:  Are  you  -- if-- ifa  person  comes  here  and is  given  a  lawful  right  
under  the  president's  executive  amnesty to  have  Social  Security and  a work  authorization  card,  what if  
somebody prefers  to  hire  an  American  citizen  first?  Would you  take  action  against them?  

Do  you  understand this  to  mean  that those  who  are  given  executive  amnesty  are  entitled  as  much  as  anybody  
else  in  America  to  compete  for a  job  in  America?  

LYNCH:  
Well,  I  don't believe  that it  would give  anyone  any greater  access  to  the  workforce,  and  certainly an  employer  
would be  looking  at the  issues  ofcitizenship  in  making  those  determinations.  

SESSIONS:  
Would you  take  action  against  an  employer  who  says,  "No,  I  prefer  to  hire  someone  that  came  to  the  country  
lawfully  rather  than  someone  given  executive  amnesty by the  president"?  Would Department  ofJustice  take  
action  against them?  

GRASSLEY:  
When  you  answer that,  I'll  move  on  then.  

LYNCH:  
Thank you,  sir.  

With  respect to  the  -- the  provision  about temporary deferral,  I  did  not  read  it  as  providing  a legal  amnesty,  that  
is,  that  permanent  status  there,  but  a temporary deferral.  

With  respect to  whether or  not those  individuals  would be  able  to  seek  redress  for  employment discrimination,  
if-- ifthat is  the  purpose  ofyour  question,  again,  I  haven't  studied that legal  issue.  

I  certainly think  you  raised  an  important point  and  would look forward to  discussing  it with  you  and  using  --
and  relying  upon  your  thoughts  and  experience  as  we  consider  that point.  

GRASSLEY:  
Thank you,  Senator  Sessions.  Now  Senator  Schumer.  

SCHUMER:  
Well,  thank you.  

And,  you  know,  I  think that  even  in  the  short  while  here,  it's  clear to  my  colleagues  why you  are  such  a  
tremendous  -- why  you've  been  such  a tremendous  U.S.  attorney in  my home  state  ofNew  York  and home  
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borough ofBrooklyn and why you'd make such a great attorney general. You've just, you know -- you're just 
knocking them out ofthe park. 

And speaking of... 

(LAUGHTER) 

... sports analogies, there's another point I'd like my colleagues to know, another testament to your 
perseverance, to your loyalty in the face ofincredible adversity. With all due respect to Mr. Tillis, you're not a 
Tar Heel or a Blue Devil; you're a Knicks fan. 

That takes... 

(LAUGHTER) 

It's a lot tougher being a Knicks fan than going through these questions here today. 

(LAUGHTER) 

But anyway, I have a couple of-- I'd like to just go over a couple points some ofmy colleagues made. 

First, on prosecutorial discretion, there's a myth out there that prosecutorial discretion policies are tantamount 
to an illegal failure to force the law, and we know that you have enforced the law aggressively and will 
continue to do so, as has the administration. 

My friends -- some ofmy friends across the aisle seem to be suggesting that the president's announcement of 
the enforcement policies for the Department ofHomeland Security is tantamount to an announcement that we 
won't enforce our immigration laws, but that's absurd. 

We know we have 1 million undocumented immigrants living in the United States. Congress, this body, only 
allocates enoughmoney for DHS to deport 400,000 ofthem. 1 million illegal immigrants, enough money to 
deport 400,000. 

Obviously, you have to make some choices here. And I'm sure when my dear friend, JeffSessions -- and he is 
a dear friend -- was U.S. attorney in Alabama, he used prosecutorial discretion. I know he did a good job going 
after violent drug dealers and criminals. 

Would we want our -- we want our prosecutors to go after the highest-level crimes ifthey don't have the 
resources to do all ofthem. Doesn't it make sense to have a general rule to prosecute -- in a prosecutorial office 
with limited resources, to go after bank robbers before you go after shoplifters? 

Now, obviously, there can be an occasional exception. As you mentioned, the president's executive order 
allows for that occasional exception. 

But this idea that going after -- having an office go after the higher-level, more dangerous crimes first is part of 
how law enforcement has gone on for hundreds ofyears, and it should. So I don't even get this idea that this is 
a -- an illegal act by the president. 

We arm our law enforcement officials with an array oflaws but limited resources. They have to make hard 
choices. And a straightforward allocation ofresources is not political activism; it's what prosecutors are doing 
in every jurisdiction ofthis land right now. 

Immigration is like any other issue. We have limited resources. It makes imminent sense to go after the 
hardened criminals before going after low-level offenders. 
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So  just let  me  ask  you  a  couple  ofquestions  here.  

Don't U.S.  attorney offices  all  over  the  country consistently have  to  make  these  general  type  ofprosecutorial  
decisions  on  a day- to-day basis,  and  how  do  -- how  do  you?  

LYNCH:  
Yes,  Senator.  

With  respect to  the  exercise  ofdiscretion  and the  setting  ofpriorities,  one  ofthe  privileges  that I  have  had  as  
being  the  U.S.  attorney in  the  Eastern District  ofNew  York  and  working  with  my colleagues  across  the  
country has  been  getting  to  know  them  and learning  about how  different  every district is,  how  a  crime  problem  
in  Brooklyn  may  not  even  appear  on  the  West Coast  and how  a  crime  problem in  the  Midwest  that has  seen  an  
increase  in  crime  due  to  the  happy accident  ofincreased oil  reserves  may present issues  that I  would  never face  
in  an  urban  environment.  

My colleagues  and I  work together,  and  we  share  our  thoughts  on  the  best  ways  to  deploy  our limited  resources  
to  deal  with  the  crime  problems  in  our  districts.  

My colleagues  that have  a  large  number  ofNative  American  reservations  in  their  districts,  for example,  have  a  
different base  ofproblems  than  I  do,  but they are  just  as  committed  and  just  as  focused on  keeping  those  
citizens  safe  as  well.  

So  all  ofus  look at the  crime  problems  in  our  districts.  To  do  that,  we  work  very closely  with  our  law  
enforcement partners  in  -- in  looking  at how  they have  determined the  nature  ofthe  threat,  be  it terrorism,  be  it  
narcotics,  be  it those  who  target  children.  

LYNCH:  
We  also  work  closelywith  our  state  and local  counterparts,  not just the  law  enforcement  counterparts  but  our  
prosecutive  counterparts  in  the  district attorneys'  offices.  

Many times  I  will  have  a matter  in  my  office  that is  subject to  both  federal  and state  jurisdiction  and it  may be  
more  appropriate  for  the  district  attorney to  prosecute  that type  ofcrime  because  ofthe  nature  ofthe  sentence  
that  can  be  achieved,  because  ofthe  impact  on  a particular  victim  or  community  or  because  ofa  legal  issue  
with  -- involving  proofand the  admissibility thereof.  

All  ofthese  things  go  into  the  consideration  ofhow  we  manage  individual  cases,  but  also  how  we  set priorities  
and then  deploy our  limited  resources  to  best protect the  people  ofour district.  

SCHUMER:  
Exactly.  Every prosecutor,  whether it's  the  Justice  Department,  the  U.S.  attorney's  office  sets  priorities  and has  
to  and that's  just  what the  president did,  in  my opinion,  in  the  executive  order.  

Next  one,  we're  hearing  a lot  about  executive  action  being  unconstitutional.  And  so  I'd like  to  just talk  about  
that.  That's  another  myth  that's  out there.  

Now  no  federal  court has  struck down  executive  action.  The  most  recent federal  court to  hand  down  a  decision  
supported it.  I've  heard it  suggested federal  courts  have  declared  executive  action  unconstitutional.  

So  happens,  in  fact,  dating  back to  ChiefJustice  Rehnquist the  Supreme  Court has  repeatedly bolstered  
executive  discretion  and  refused to  review  agency decisions  that  are  within  the  law.  

With  respect to  this  executive  action,  there  have  been  two  federal  cases  filed,  one  here  in  Washington  by  
SheriffArpaio,  a  notoriously  anti-immigration  activist;  that's  been  dismissed.  
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The  second  suit  was  filed in  Texas  and is  still  pending.  Now  we're  hearing  that  -- so  no  courts  have  struck  
down  executive  action.  

Now  we're  hearing  that Speaker  Boehner  andHouse  Republicans  will  be  suing  the  president  on  this  executive  
action.  I  don't think that's  a responsible  use  oftaxpayer  dollars,  but  at least Speaker Boehner  and I  agree  on  one  
thing.  

IfRepublicans  disagree  with  the  -- with  President Obama  over the  legality ofthis  policy,  they can  sue  him  and  
let the  courts  decide.  The  confirmation  ofAmerica's  highest law  enforcement  officer  is  not the  time  or  place  to  
vent frustration.  

So  let  me  just  ask  you  a  couple  ofquestions.  You've  answered  them,  but I  want to  underscore  them,  because  
some  people  are  concerned that the,  quote,  "rogue  Obama  administration  is  lawless."  

Will  you  commit to  following  court decisions  and legal  process?  

LYNCH:  
Absolutely,  Senator,  that's  my first point  ofreference.  

SCHUMER:  
And  specifically ifa  court happens  to  strike  down  executive  action,  will  you  respect that  court decision?  

LYNCH:  
I  will  respect that  court decision.  

SCHUMER:  
And let's  imagine  Congress  -- I  don't  think this  will  happen;  I  would try to  prevent it  as  best I  could  -- but let's  
say Congress  were  to  pass  a bill  explicitly  prohibiting  President Obama's  immigration  actions,  a  bill  I  find  hard  
to  imagine  the  president  would  sign.  But let's  just  imagine  for  the  sake  ofargument happened.  Ifthat  such  a  
bill  passed,  will  you  commit  to  following  the  new  law?  

LYNCH:  
I  will  commit  to  following  the  -- all  the  laws  duly executed by this  body.  

SCHUMER:  
Thank you.  

OK.  Just  one  other issue,  since  I  have  a little  more  time.  Work permits,  which  my good  friend,  again,  Jeff  
brought  -- Senator  Sessions  brought up.  

Some  have  suggested  it's  illegal  for the  administration  to  issue  work permits  for recipients  ofdeferred  action.  
Again,  they imply this  is  unprecedented.  That's  misleading.  

Guess  who  did  it in  1982?  

Ronald Reagan.  They published  INS  regulations  authorizing  work permits  for  recipients  ofdeferred  action  --
1982,  the  Reagan  administration.  That's  not to  sayworkplace  enforcement isn't  unnecessary  -- isn't  necessary;  
it is.  

And  in  fact,  isn't it true,  Ms.  Lynch,  that  you  have  a  strong  record  ofenforcing  workplace  immigration  rules?  

Jut tell  us  a little  about the  7-Eleven  Stores  case  that you  brought  on  Long  Island.  

LYNCH:  
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Thank you,  senator.  The  case  against the  7-Eleven  Stores  and  various  franchises  was  a very important  one  to  
my  office  because  it  was  one  in  which  we  saw  a  corporate  entity deliberately flouting  the  labor laws.  

Individuals,  mostly  ofa  particular ethnic  group  who  owned  franchises  at 7-Eleven,  were  reaching  out to  their  
own  community  members  and hiring  them  to  work in  the  stores.  This  would have  been  an  opportunity for  
individuals  to  earn  money for  their  families  and to  essentially become  part  ofthe  American  dream.  

Instead,  however,  the  workers  were  systematically  victimized.  Theywere  forced  to  work double  shifts,  triple  
shifts,  yet  only paid for working  part-time  hours.  Theywere  only given  their  money in  either a  7-Eleven  debit  
card  or  cash  as  deemed  appropriate  by  the  manager.  

More  -- even  worse  than  this  was  the  evidence  that  we  uncovered that the  stores  were  aware  that they  were  
violating  the  labor  laws  and simply flouting  them.  

They also  requested  -- they also  required the  workers  to  all  live  together  in  company-sanctioned  housing.  We  
essentially were  creating  a  modern-day plantation  system on  Long  Island  and  also  throughout the  Virginia  area  
with  co-conspirators  ofthese  franchise  -- ofthese  franchise  owners.  

We  spent  a  long  time  working  on  the  investigation  in  conjunction  with  our  law  enforcement partners.  The  
matter  is  still  being  reviewed  with  respect to  other  states  and  wherever  we  find  workers  being  victimized  and  
being  discriminated  against  certainly  my  office  has  never hesitated  to  take  action.  

SCHUMER:  
Thank you,  my time  has  expired,  Mr.  Chairman.  

(UNKNOWN)  
Thank you.  I  would  offer  for  the  record  a  consent that the  article  from  "The  Atlantic"  saying  the  headline  from  
David Frum ofReagan  andBush  offer no  precedent for Obama's  amnesty  order  and I  think that's  crystal  clear.  

Senator  Cornyn  -- Justice  Cornyn  is  next.  

CORNYN:  
Good  morning,  Ms.  Lynch.  

LYNCH:  
Good  morning.  

CORNYN:  
Congratulations  again  to  you  on  your  nomination  and thank you  for  coming  to  my office  last  -- I  guess  it  was  
last  Friday...  

LYNCH:  
Yes.  

CORNYN:  
...  to  visit  about this  hearing  and  I  should  say congratulations  to  you  for  an  outstanding  career as  a United  
States  attorney.  The  challenge  I  think that people  have  when  they come  to  Washington,  D.C.,  and they  assume  
jobs  that have  political  implications  is  that they sort  offorget their  basic  mooring  in  the  law  and they become  
politicians  masquerading  as  law  enforcement  officers  and that's  a  real  challenge.  And I  won't  claim  that it's  
only a  challenge  for Democrats.  It's  a  challenge  -- has  been  a  challenge  for  Republicans  as  well.  

But I  am  concerned  -- let  me  -- let  me,  for  Senator  Schumer's  benefit,  let  me  just  stipulate,  you're  not Eric  
Holder,  are  you?  
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LYNCH:  
No,  I'm not,  sir.  

(LAUGHTER)  

CORNYN:  
But  no  one  is  suggesting  that  you  are,  but  ofcourse,  AttorneyGeneral  Holder's  record  is  heavy on  ourminds  
now.  And I  agree  with  the  chairman  about his  concerns  when  the  attorney general  refers  to  himselfas  the  
president's  wingman,  suggesting  that he  is  not  -- does  not  exercise  independent legal  judgment as  the  chieflaw  
enforcement  officer  for the  country.  

You  wouldn't consider  yourselfto  be  a  political  arm ofthe  White  House  as  attorney general,  would  you?  

LYNCH:  
No,  Senator,  that  would be  a totally inappropriate  view  ofthe  position  ofattorney general.  

(CROSSTALK)  

CORNYN:  
I'm  sorry,  and you're  -- and  you'd be  willing  to  tell  your  friends  no  ifin  your judgment  the  law  required that?  

LYNCH:  
Sir,  I  think that  I  have  to  be  willing  to  tell  not just my friends  and  acquaintances  but  colleagues  no  ifthe  law  
requires  it.  

CORNYN:  
And that  would  be  the  -- include  the  President  ofthe  United States?  

LYNCH:  
I  think that the  obligation  ofthe  attorney general  is  to  when  presented  with  matters  by  the  president,  to  provide  
a  full,  thorough,  independent,  substantive  legal  analysis  and give  the  president the  best independent judgment  
that there  is.  

And that  may be  a  judgment  that  says  that there  is  a  legal  framework for certain  actions  and  it  may be  a  
judgment that  says  that there  is  not  a  legal  framework for certain  actions.  

CORNYN:  
And  while  we  have  stipulated  you're  not Eric  Holder,  Mr.  Holder's  record  is  certainly  on  our  minds  because  I  
can't think  ofan  attorney general  who  so  misevaluated the  independent  role  ofthe  chieflaw  enforcement  
officer  and  taken  on  that  aspect  ofthe  president's  wingman  and  operated  as  a politician  using  the  awesome  
power  conferred by our  laws  on  the  attorney general.  

The  attorney general  has  been  openly contemptuous  ofthe  oversight  responsibilities  ofa  coequal  branch  of  
government.  He's  stonewalled legitimate  investigations  by the  Congress,  including  the  investigation  into  the  
Fast  and  Furious  episode  that Senator  Grassley referred  to  earlier,  making  bogus  claims  ofexecutive  privilege  
in  order  to  keep  Congress  and the  American  people  from  finding  out the  facts.  

We  know  that the  attorney general  has  repeatedlymade  legal  arguments  that have  been  rejected  as  
unconstitutional  by the  United States  Supreme  Court  and he's  harassed  states  like  mine.  

And I  suspect you'll  hear from  another  colleague  about  his  state,  on  matters  like  voter  ID.  When  the  United  
States  Supreme  Court has  upheld the  validity  ofvoter  ID  as  a  means  to  protect the  integrity ofthe  ballot for  
people  who  were  qualified to  vote.  
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CORNYN:  
And at the  same  time,  the  attorney general  has  failed to  implement laws  that Congress  has  passed in  order  to  
provide  -- to  protect the  voting  rights  ofourmilitary deployed  overseas.  He's  also  politicized the  war  on  terror.  
He's  declassified top  secret legal  memos,  exposing  public  officials  in  the  intelligence  community to  not  only  
ridicule  but threats,  legal  and  otherwise,  for  performing  actions  that theywere  told by the  highest legal  
authorities  were  legal  and  necessary to  save  American  lives.  

And,  indeed,  he  reopened a  criminal  investigation  into  those  same  members  ofthe  intelligence  community  
after a  previous  investigation  had  not  revealed  any basis  for criminal  charges.  

So  how  do  we  know  you're  not going  to  perform  your  duties  ofoffice  as  attorney general  the  way Eric  Holder  
has  performed his  duties?  How  are  you  going  to  be  different?  

LYNCH:  
Senator,  ifconfirmed  as  attorney general,  I  will  be  myself.  I  will  be  Loretta  Lynch.  And  I  -- and I  would  refer  
you  to  my  record  as  United States  attorney on  two  occasions,  as  well  as  a practicing  lawyer,  to  see  the  
independence  that I've  always  brought to  every particular matter.  

I  certainly think that going  forward,  while  I'm  not familiar  with  the  particulars  ofthe  issues  that  you  raise,  they  
clearly are  ofconcern  to  you  and  perhaps  to  this  committee,  and I  do  pledge  to  this  committee  that  I  want to  
hear your  concerns,  I  want to  listen  to  your concerns,  and I  will  always  be  open  to  discussing  those  issues  with  
you.  

Senator,  I'm sure  that  as  we  go  forward,  should I  be  confirmed,  while  it  would  be  wonderful  to  think  that you  
would  agree  with  everything  that I  would do,  that  may  not be  the  case,  but I...  

CORNYN:  
You  may not  agree  with  everything  we  do.  

LYNCH:  
And that is  -- that is  perfectly  appropriate.  But,  Senator,  I  will  always  be  open  to  discussing  with  you  why I  
have  done  something  and the  basis  for which  I  have  made  an  action,  to  the  extent that I'm  able  to  do  so.  I  have  
found that to  be  the  most  effective  way,  ofnot just for  me  in  terms  oflearning  from  people  with  whom  I  
disagree,  but  also  working  effectively  with  people  with  whom  I  may disagree  on  various  points,  but  with  
whom,  like  you,  we  share  a  common  goal.  

CORNYN:  
Ms.  Lynch,  I've  been  married 35  years,  and  I  can  guarantee  you  that 100  percent  agreement is  an  impossible  
standard...  

(LAUGHTER)  

...  for  anybody to  comply  with.  So  we  don't  expect  -- we  don't expect that,  obviously.  

But I  want to  ask  you  about your  commitment to  working  with  the  committee  and  Congress  and  respecting  our  
congressional  oversight  authority.  A  recent letter sent to  Senator  Leahy on  behalfofAttorneyGeneral  Holder  
was  dated December  the  5th,  2014,  and  responds  to  questions  for  the  record that  arose  in  an  appearance  before  
this  committee  on  March  the  6th,  2013,  so  obviously about,  this  looks  roughly a  year  and  a half,  more  than  a  
year  and  a  halflater.  

Can  we  expect  a more  timely  response  from  you  and the  Department  ofJustice  to  the  legitimate  inquiries  of  
this  committee?  

LYNCH:  
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Certainly,  Senator.  I  believe  that the  oversight  responsibility ofthis  committee  is  important  not just for the  
functioning  ofthe  committee  but  also  to  the  American  people  in  terms  ofhelping  them understand  the  way in  
which  the  department  operates  and the  way in  which  we  all  work to  keep  them  safe.  

I  commit  to  you  absolutely that I  will  work  with  this  committee  to  ensure  that  we  provide  as  timely  a  response  
as  possible.  I'm  not  sure  ofthe  particulars  ofthe  matter that  you  raise,  so  I'm not  able  to  comment  on  that,  but  
certainly I  would  hope  to  be  able  to  provide  you  with  the  information  that  you  need in  as  timely a  manner  as  
possible  consistent  with  the  department's  litigation  and  enforcement  responsibilities.  

CORNYN:  
I  think it  would  make  ifpossible  for  you  to  be  a  more  effective  attorney general  and it  would  make  it possible  
for us  to  be  more  effective  in  our  respective  roles  as  a  member  ofCongress  exercising  our  responsibilities  as  
well.  

I  want to  just  ask  you  a  little  bit  about prosecutorial  discretion,  which  you've  heard  something  about here.  My  
only regret from  this  morning's  hearing,  is  that Senator Schumer,  the  senior senator  from  New  York  who  
introduced you  wasn't  available  for  cross- examination  by  members  ofthe  committee,  but  we'll  have  a  chance  
to  talk later.  

But he  was  -- seemed  somewhat  dismissive  ofconcerns  about this  massive  what  I  would  consider  in  essence  
refusal  to  enforce  existing  law  that is  involved in  these  executive  actions.  

There  is  a  difference  to  your  mind,  isn't there,  between  a  case- by-case  exercise  ofprosecutorial  discretion  and  
a  refusal  to  enforce  the  laws  that  are  on  the  books?  There  is  a difference,  isn't there?  

LYNCH:  
Senator,  there  is  a difference.  And I  do  not  view  the  Department  ofJustice,  certainly in  my  own  practice,  as  
refusing  to  enforce  laws  but rather  attempting  to  set priorities  and then  exercising  discretion  within  those  
priorities.  

CORNYN:  
Well,  let  me  ask  you  about that.  Isn't it incumbent  upon  the  Department  ofJustice  to  ask Congress  for the  
resources  to  do  the  job  that Congress  has  said  that the  department  must perform  before  you  can  come  back  and  
say,  well,  we're  just  not gonna  pursue  those  crimes  and those  offenses  because  we  don't have  enough  money.  

I  mean,  isn't  it  your  responsibility,  won't it be  your  responsibility  as  the  next  attorney general  to  come  to  us  and  
ask  us  for those  resources?  I  can't imagine  ifAttorneyGeneral  Holder or  the  president ofthe  United  States  or  
Secretary Johnson  or others  had  come  to  us  and said  we  don't have  the  resources  to  enforce  the  immigration  
laws,  so  we're  gonna  have  to  -- we're  gonna  to  have  to  in  essence  decline  to  enforce  them because  we  don't  
have  those.  

I  mean,  don't  you  have  that  responsibility to  ask for those  resources  before  you  decline  to  enforce  the  law  
based  on  lack  ofresources.  

LYNCH:  
Certainly,  Senator,  I'm not  aware  ofthe  Department  ofHomeland Security's  budget  request before  this  -- this  
body or  Congress  in  general.  

With  respect to  the  Department  ofJustice,  I  have  been  involved in  reviewing  the  budget  as  part  ofmywork  on  
the  attorney general's  advisory committee  and  certainly during  sequestration  spent  a great deal  oftime  looking  
at the  budget to  ensure  that we  did  maintain  the  appropriate  resources  to  carry  out our  core  mission  of  
protecting  the  American  people  within  the  constraints  that  were  placed  upon  us  at that time.  
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And it's  my  understanding  that  with  respect to  budget  requests  that the  Department  ofJustice  makes,  that those  
requests  do  include  information  about goals  and priorities  across  the  board as  a way ofexplaining  to  Congress  
why  specific  resources  are  needed.  

CORNYN:  
So  you  do  need  more  money?  

LYNCH:  
I  would probably join  all  ofmy  agencies  in  saying  that,  sir,  but I  can't  speak for them.  

(LAUGHTER)  

CORNYN:  
That's  what  I  thought.  Thank you.  

HATCH:  
Thank you,  Senator.  

Now,  Senator Durbin.  Then  the  next Republican  will  be  Senator  LindseyGraham.  

DURBIN:  
Ms.  Lynch,  thank you  for being  here.  I  will  be  objective,  although  I  am  deferential  to  women  named  Loretta.  
I've  been  married to  one  for 47  years.  And I'm glad  that  you're  here  today.  

When  your father  lifted  you  up  on  his  shoulders  at that Greensboro  church,  you  were  a young  girl  at the  time,  
but  a  witness  to  a moment in  history that changed  America  forever  and literally changed  your  life.  There  was  
no  way you  could  know  that.  

One  ofthe  central  issues  that was  raised during  the  civil  rights  movement  was  the  right  to  vote,  a  right  which  
ChiefJustice  Roberts  said,  sitting  in  that  very  same  place  and in  quoting  a court decision,  is  preservative  ofall  
rights.  

We  are  now  in  a unique  position,  some  50  years  later,  about to  celebrate  the  50th  anniversary ofthe  Voting  
Rights  Act.  The  Supreme  Court in  Shelby County v.  Holder  struck down  major provisions  ofthe  Voting  
Rights  Act.  And Congress,  which  historically had  renewed the  Voting  Rights  Act  on  a  bipartisan  basis,  is  now,  
with  few,  rare  exceptions,  split along  partisan  lines  as  to  whether  or  not there  will  be  a  renewal  ofsome  
sections.  

We  are  finding  states  across  the  nation,  many states,  that  are  changing  the  requirements  for  voting.  I  chaired  
the  Constitution  Subcommittee  ofJudiciary.  

I  took the  subcommittee  to  public  hearings  in  Ohio  and in  Florida  where  there  were  new  restrictions  placed  on  
voting  by state  legislatures.  I  called the  election  officials  ofboth  political  parties  in  those  states  and  asked them  
ifthere  was  any evidence  ofvoter fraud  or  voter abuse  that led to  these  legislative  changes.  And,  to  a person,  
they said  virtually  none.  

What has  happened is  that the  Department  ofJustice  has  stepped in  in  some  cases  that they consider  to  be  
extreme  and  unfair,  and  worked to  stop  the  implementation  ofthese  state  laws  that  restricted  the  right to  vote.  

As  you  embark  on  the  possibility  ofmaking  that decision  as  attorney general,  how  do  you  view  the  state  of  
voting  rights  in  America  today?  And  what do  you  view  as  your  responsibility,  should you  be  our  next  attorney  
general?  

LYNCH:  
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Thank you,  Senator.  Certainly,  I  believe  that the  right to  vote  is  the  cornerstone  ofa  free  democracy,  and  one  
that  every citizen  has  the  right  and,  in  fact,  some  would  argue  the  obligation  to  exercise.  

With  respect to  how  voting  rights  are  -- are  being  handled in  the  country  now,  I  think  we  are  in  a time  ofgreat  
debate  over  those  issues.  Those  are  important issues,  and I'm  certainly  open  to  hearing  all  sides  ofit.  

With  respect to  how  -- and  I  also  think that  every state  does  have  the  responsibility and  obligation  to  regulate  
the  voter  rolls  and to  ensure  that the  voting  is  carried  out freely and  openly and  fairly.  

And I  do  believe  that that is  the  goal  ofmany ofour elected  officials,  ifnot  most  ofour  elected  officials,  who  
deal  with  these  issues  every day.  

LYNCH:  
The  concerns  that  are  raised,  Senator,  are  when  acts  that  are  taken  with  a  goal  towards  protecting  and  
preserving  the  integrity ofthe  vote  act in  a  different  way  and  act to  suppress  the  vote  or in  some  way prevent  
people  from exercising  the  franchise.  

I  would hope  that  at the  first  outset,  through  the  political  discourse  and discussion,  that  we  could have  
conversation  about that  and  come  to  a  resolution  ofpractices  and procedures  that  would  ensure  the  right to  
vote  for  all  citizens  while  still  protecting  the  integrity ofeveryone's  ballot.  

Absent that,  I  believe  that  when  the  laws  are  passed,  the  Department  ofJustice  has  to  look  very carefully  at  
their impact in  making  a  decision  as  to  how  to  proceed.  

Certainly,  there  have  been  instances  when  voter  ID  laws  have  received  approval  from  the  department under  
what  was  previously known  as  pre-clearance,  because  they  sought to  simply  regulate  and  protect the  ballot  as  
opposed to  act in  a different way.  

But where  there  is  an  indication  that  -- that the  vote  will  somehow  be  harmed,  I  believe  the  Department  of  
Justice  certainly has  the  obligation  to  review  that  matter,  to  look  carefully at  all  ofthe  facts  and  evidence  and  
then  proceed  accordingly.  

DURBIN:  
I  couldn't  agree  with  you  more,  and I  find it ironic  and painful  that  at this  moment  in  our  history,  as  we  
celebrate  with  the  movie  "Selma"  and talk  about 50-year  anniversary ofthe  Voting  Rights  Act,  that  states  --
many states  on  a systematic  basis  are  making  it  more  difficult for  Americans  to  vote,  without  any evidence  of  
voter fraud  to  back  up  those  changes.  

In  one  Southern  state,  it's  estimated that  some  600,000  voters  were  basically precluded from  voting  in  election,  
because  ofnew  voter ID  requirements.  In  that  same  state,  a  93-year-old  veteran  was  turned  away,  a  73-year-
old doctor  turned away,  people  who  were  proud  to  vote,  wanted  to  vote  turned  away by  new  laws.  These  were  
people  who  had  a  right to  vote.  

And it troubles  me  that  amidst  all  the  celebration  ofthe  civil  rights  movement,  we  are  finding  a reversal  ofthe  
most fundamental  principle  in  preserving  that  right to  vote.  I  appreciate  you  had to  say  about it.  

I  would  say a  word  about the  Smarter  Sentencing  Act,  which  I  introduced  with  Senator  Lee,  who  may be  still  
here  today,  fromUtah,  a  bipartisan  measure  with  32  cosponsors  in  an  effort to  take  a  look  at the  reality that  not  
only does  the  United  States  have  more  prisoners  per capita  than  any other  nation,  but in  many instances,  
lengthy prison  sentences  do  not  serve  the  cause  ofjustices  and  deny us  resources  we  need  to  keep  our  
community  safe.  
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AttorneyGeneral  Holder,  who  is  not been  held in  the  highest  regard by some  members  ofthis  committee,  has  
been  an  outspoken  supporter ofthis  bipartisan  measure,  and I  hope  that you  would  consider  supporting  it too,  
although  I  won't put  you  on  the  spot to  do  that  without giving  you  a  chance  to  look  at it.  

Let  me  add  one  other  element.  As  chairman  ofthe  Constitution  andHuman  Rights  and Civil  Rights  
Committee,  which  was  its  name  before  this  new  Congress,  we  also  had  a hearing  on  solitary  confinement.  

It  turns  out the  United States  in  its  prison  system  has  more  prisoners  in  solitary confinement than  any other  
country,  and  we  had testimony from  those  who  had  spent 10  years  on  death  row  in  solitary  confinement in  
Texas,  an  even  longer period  oftime  in  solitary confinement  on  death  row  in  the  State  ofLouisiana,  and  
ultimately  exonerated.  They  were  not found to  be  guilty.  

The  devastating  impact that has  on  the  human  mind  and  spirit for  so  many  ofthese  people  who  served time  in  
solitary confinement,  many  ofwhom are  going  to  be  ultimately  released,  is  something  the  Federal  Bureau  of  
Prisons  is  now  addressing.  

You've  been  a  prosecutor  formany years.  What is  your  view  when  it  comes  to  incarceration  and  segregation  or  
solitary confinement?  

LYNCH:  
Senator,  you  raise  important issues  about the  management  ofour  prison  system,  which  are  chargedwith  the  
ultimate  -- being  the  ultimate  repository for  those  that  we  have  concluded  are  seeking  to  harm  Americans  but  
are  also  charged  with  doing  so  in  a  manner that is  constitutional,  that is  effective  and  that protects  the  safety of  
both  the  inmates  and  those  who  are  guarding  them.  

So  these  are  balances  that  we  have  to  strike.  And I  take  the  view  that  certainly,  as  we  look  at the  issues,  one  of  
the  benefits,  I  believe,  ofdiscourse  like  this  and that I  hope  to  have  going  forward  with  this  committee  is  
continued discussion  on  those  issues.  

There  are  a number of-- ofmunicipalities,  for  example,  that  are  looking  at  this  very same  issue.  New  York  
City is  looking  at it  with  respect to  juvenile  detention  and -- and  -- and  -- and looking  to  remove  solitary  
confinement  as  an  option  for juvenile  detention  as  well,  based  on  many ofthe  similar  studies  that  you  are  
talking  about.  

I  believe  we  have  to  look  at those  studies,  we  have  to  listen  to  the  evidence  that  comes  before  us  and  make  the  
best determination  about how  to  handle  what  can  be  a dangerous  prison  population,  but how  to  handle  that  
prison  population  in  away that's  both  constitutional  and  effective.  

DURBIN:  
Thank you  very  much.  

Thank you,  Mr.  Chairman.  

GRASSLEY:  
Senator  Lindsey  -- Senator  Graham  is  next.  

GRAHAM:  
Thank you.  

Thank you  very  much,  Ms.  Lynch,  and  congratulations  on  being  chosen  by the  president.  This  is  truly an  
honor,  I'm  sure.  

Do  you  support the  death  penalty?  
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LYNCH:  
Senator,  I  believe  that the  death  penalty is  an  effective  penalty.  In  fact,  my  office  most  recently was  able  to  
achieve...  

GRAHAM:  
How  about,  "Yes"?  

LYNCH:  
...  a death  verdict there.  

GRAHAM:  
Yes?  

LYNCH:  
So  we  have  sought it,  yes.  

GRAHAM:  
Yeah,  OK.  That's  good.  Well,  that's  good  from  my point  ofview.  I  don't know  about  other  people.  

Sequestration,  have  you  had  a chance  to  look  at the  impact  sequestration  will  create  on  your  ability to  defend  
this  nation  as  attorney general,  or  those  who  work for you?  

LYNCH:  
Senator,  with  respect to  sequestration,  I  have  had  an  opportunity to  review  that  matter  very closely through  my  
work  on  the  attorney general's  advisory committee  and  also  as  -- as  United  States  attorney dealing  with  the  
budgetary limits  that  -- that  came  down  with  the  implementation  ofsequestration.  

As  you  are  familiar  with  the  history probably perhaps  far  more  than  I,  it did  constrain  the  federal  budget  
greatly about  -- about 18  months...  

GRAHAM:  
Is  this  a  fair statement?  IfCongress  continues  to  implement  sequestration,  it will  devastate  the  Department  of  
Justice's  ability to  effectively defend  this  country.  

LYNCH:  
Senator,  I  believe  that that is  not  only a  fair  statement,  but it is  one  that  warrants  serious  discussion  about how  
we  manage  budgets  in  a responsible  manner,  which  I  know  is  important to  this  body,  but  also  giving  us  the  
tools  that  we  need to  protect the  American  people.  

GRAHAM:  
In  your time  in  this  business,  have  you  seen  more  threats  to  our country than  are  presented today?  

LYNCH:  
Certainly throughout my career  as  a  prosecutor  andU.S.  attorney,  we  are  seeing  an  increased  number  and  
probably the  highest  number  ofthreats  that I  have  seen  not just from  terrorist  activity,  but  the  increased activity  
in  terms  ofcyber  crime  is  one  that has  not  only increased  numerically but  -- but qualitatively in  the  type  of  
threat that  we  face.  

GRAHAM:  
So  we  need to  up  our game  in  the  cyber-security  area  fairly quickly.  Do  you  agree  with  that?  

LYNCH:  
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We do need to make sure we have the resources we need to keep up with cyber crimes and also to get ahead of 
these criminals in terms ofdetection, in terms ofprevention, even before we get to the apprehension ofthese 
criminals. 

GRAHAM: 
And there's just not criminals; terrorists also are in the cyber business. Is that correct? 

LYNCH: 
Senator, you've outlined perhaps the greatest fear ofany prosecutor, is the combination ofa cyber attack being 
carried out on behalfa terrorist entity, is one that we take great pains to prevent, to detect and to disrupt. 

But it is certainly an emerging threat and calls for resources beyond just mere personnel but in terms ofour 
own technology also. 

GRAHAM: 
Does it also cry out for Congress to take a comprehensive approach to our cyber problems in past legislation 
that would modernize our ability to deal with this threat? 

LYNCH: 
Certainly, a comprehensive approach is necessary. 

In my experience, both in the Eastern District ofNewYork and in talking to my colleagues, all ofus are struck 
by the prevalence ofcyber issues in every type ofcase that we prosecute now, muchmore so than even five or 
10 years ago. 

And so we must have not only a comprehensive approach but one that allows government to work with private 
industry as well to come up with ways to best protect us against this threat. 

GRAHAM: 
Could you give us an estimate, ifnot now, in the future, ofwhat it would cost to deport 1 million people? 

LYNCH: 
Certainly, Senator, I can -- I can -- I wouldn't be able to give you that estimate now and would probably have 
to reach out to the Department ofHomeland Security, who would be charged with that particular action, to see 
ifthey could provide that information to you. 

GRAHAM: 
OK. Do you have a role in the deportation ofpeople here illegally in the Department ofJustice? Do have any 
role at all there? 

LYNCH: 
Well, that role is initially -- in terms ofdeportation, the role is initially handled by the Department of 
Homeland Security. 

There is -- there are the immigration courts through which individuals can seek either asylum or redress from 
deportation orders that are handled by the Department ofJustice, but that would be simply -- actually further 
along in the process. 

GRAHAM: 
But that's part ofthe process? 

LYNCH: 
Yes, it is. 
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GRAHAM: 
Ifyou could maybe give us an estimate ofwhat it would take to deport 1 million people from your lane, call 
the Department ofJustice and see what they say, I think it'd be instructive to us to see what the bill actually 
would be. 

Now, do you think the national NSA terrorist surveillance program is constitutional as it is today? 

LYNCH: 
I'm sorry? 

GRAHAM: 
Do you think the NSA program, terrorist surveillance program, that we have in effect today is constitutional? 

LYNCH: 
Senator, I believe that it's not only -- it's -- it's constitutional and effective. 

I know that there are court challenges to it, and certainly, we will abide by those court regulations. 

GRAHAM: 
Right. 

LYNCH: 
But it has been a very effective tool in managing... 

GRAHAM: 
But you're OKwith it being constitutional from your viewpoint? 

LYNCH: 
Certainly constitutional and effective. 

GRAHAM: 
Thank you. Marijuana: There are a lot ofstates legalizing marijuana for personal consumption. Is it a crime at 
the federal level to possess marijuana? 

LYNCH: 
Marijuana is still a criminal substance under federal law. And it is still a crime not only to possess, but to 
distribute, under federal law. 

GRAHAM: 
Under the Doctrine ofPreemption, would the federal law preempt states who are trying to legalize the 
substance? 

LYNCH: 
Senator, I think you raised very important questions about the relation ofthe federal criminal systemwith the 
states and their ability to regulate criminal law that they also have, as there is concurrent jurisdiction, and in 
terms ofmatters in which citizens ofvarious states have voted. 

With respect to the marijuana enforcement laws, it is still the policy ofthe administration, and certainlywould 
be my policy, ifconfirmed as attorney general, to continue enforcing the marijuana laws, particularly with 
respect to the money-laundering aspect ofit, where we see the evidence that marijuana, as I've noticed in cases 
in my own district, brings with it not only organized crime activity, but great levels ofviolence. 

GRAHAM: 
Do you know a Michele Leonhart, the DEA Administrator? I don't know ifI said her name right. 
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LYNCH:  
She  is  the  administrator  ofthe  Drug  Enforcement Administration.  

GRAHAM:  
Have  you  ever  had  a  discussion  with  her  about her views  oflegalizing  marijuana?  

LYNCH:  
Michele  and I  have  not had that discussion;  although,  we  have  spoken  on  any number  ofother issues.  

GRAHAM:  
Could you  maybe  have  that  discussion  and  report back to  me  as  to  what the  results  were?  

LYNCH:  
Certainly,  Senator.  I  look forward to  speaking  to  not just Ms.  Leonhart,  but  with  you  on  this  issue.  

GRAHAM:  
AndAugust 29,  2013,  I  think DeputyAttorneyGeneral  James  M.  Cole  advised  all  U.S.  attorneys  that  
enforcing  marijuana  laws  against those  that  are  in  compliance  with  state  marijuana  laws  would  not be  a priority  
ofthe  DOJ.  Did you  get that  memo?  

LYNCH:  
All  U.S.  attorneys  received that  memo,  as  did  I.  

GRAHAM:  
Do  you  think that is  a  good policy?  

LYNCH:  
I  believe  that the  deputy attorney general's  policy seeks  to  try and  work  with  state  systems  that  have  chosen  to  
take,  admittedly,  a  different  approach  from the  federal  government  with  respect to  marijuana,  and determine  
the  most  effective  way to  still  pursue  marijuana  cases  consistent  with  the  states  and  the  choices  that  they have  
made.  

The  deputy attorney general's  policy,  as  both  -- as  I  understood it,  and has  been  implemented,  still  requires  
federal  prosecutors  to  seek prosecution  ofmarijuana  cases,  particularly where  we  have  situations  where  
children  are  at  risk,  where  marijuana  is  crossing  state  lines,  particularly where  you  have  marijuana  being  
trafficked from a  state  that has  chosen  a legal  framework,  into  a  state  that has  not  chosen  a legal  framework,  
and the  intended harms  therein,  as  well  as  those  who  are  driving  under  the  influence  ofthis.  

A  great  concern,  certainly within  the  department,  and those  ofus  who  are  looking  at these  issues,  is  the  
availability  ofthe  edible  products,  and the  risk  ofthose  falling  into  the  hands  ofchildren,  and  causing  great  
harm there.  

GRAHAM:  
Ifa  state  is  intending  to  try to  legalize  personal  consumption  ofa  small  level  ofmarijuana,  what  would  your  
advice  be  to  that  state?  

LYNCH:  
Well,  certainly,  I'm  not  sure  that  -- ifa  state  were  to  reach  out to  the  department for its  views,  I  don't know  if  
that's  happened  or what  advice  has  been  given,  but  certainly,  I  believe  the  department  would  have  an  
obligation  to  inform  them ofthe  current federal  status  ofnarcotics  laws,  and the  department's  position  that the  
federal  narcotics  laws  will  still  be  enforced by the  Department  ofJustice.  

GRAHAM:  
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In  2006,  you  signed  an  amicus  briefsupporting  Planned Parenthood's  opposition  ofpartial-birth  abortion  ban;  
is  that  correct?  

LYNCH:  
Yes.  That  was  one  ofa  number  offormer Department  ofJustice  officials;  although,  the  amicus  briefwe  signed  
was  focused  on  the  issue  ofthe  facial  issues  ofthe  law,  and  how  it  might impact the  perception  oflaw  
enforcement's  discretion  and independence.  

GRAHAM:  
The  only  reason  I  mentioned that is  that ifthere's  a  Republican  president in  the  future,  an  attorney general  
nominee  takes  an  opposite  view  on  an  issue  like  abortion,  I  hope  our friends  on  the  other  side  will  
acknowledge  it's  OK to  be  an  advocate  for  a  cause,  as  their lawyer.  That doesn't disqualify you  from serving.  

Same-sex  marriage,  the  courts  are  wrestling  with  this  issue.  Same-sex  marriage,  this  may go  to  the  Supreme  
Court  very soon.  Ifthe  Supreme  Court  rules  that  same-sex  marriage  bans  are  unconstitutional,  it  violates  the  
U.S.  Constitution  for a  state  to  try to  limit  marriage  between  aman  and  a  woman,  that's  clearly the  law  ofthe  
land,  unless  there's  a  constitutional  amendment  to  change  it.  

What legal  rationale  would be  in  play that  would prohibit polygamy?  What's  the  legal  difference  between  a  
state  -- a  ban  on  same-sex  marriage  being  unconstitutional,  but  a  ban  on  polygamy being  constitutional?  Could  
you  try to  articulate  how  one  could  be  banned  under the  Constitution,  and  the  other  not?  

LYNCH:  
Well,  Senator,  I  have  not been  involved  in  the  argument  or analysis  ofthe  cases  that have  gone  before  the  
Supreme  Court.  And  I'm  not  comfortable  undertaking  legal  analysis  without having  had  the  ability to  
undertake  a  review  ofthe  relevant facts  and the  precedent there.  

So  I  certainly would  not be  able  to  provide  you  with  that  analysis  at this  point in  time,  but  I  look forward to  
continuing  the  discussions  with  you.  

GRASSLEY:  
(OFF-MIKE)  fromRhode  Island  ask his  questions,  this  would be  my plan.  And you  tell  me  ifthis  will  give  
you  enough  time.  The  Rhode  Island  senator,  Senator  Lee,  and  then  Senator  Klobuchar;  that'll  take  us  until  
about 12:45.  Then  I  was  thinking  ofcoming  back about 1:30.  

LYNCH:  
Thank you,  Senator.  

GRASSLEY:  
Is  that going  to  give  you  enough  time?  

LYNCH:  
Yes,  indeed.  Thank you,  Senator.  

GRASSLEY:  
Senator from  Rhode  Island.  

WHITEHOUSE:  
Thank you,  Chairman.  Ms.  Lynch,  welcome  to  the  committee,  and  congratulations  on  your  nomination.  I  look  
forward to  working  with  you  on  a considerable  number  ofissues  as  we  go  forward.  

Since  there  has  been  a  significant  amount  ofcommentary  about the  president's  immigration  measures,  the  
ranking  member has  askedme  to  put into  the  record letters  from law  enforcement  leaders  in  Ohio,  Utah,  Iowa,  
Indiana  andWisconsin,  supporting  the  president's  policies  and  saying,  concluding,  "While  the  executive  
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reforms  improve  a  broken  immigration  system  that  can  achieve  only  a  fraction  ofwhat  can  be  accomplished  by  
broad  congressional  action,  we  continue  to  recognize  that  what  our broken  system  truly needs  is  a  permanent  
legislative  solution,  and  urge  Congress  to  enact  comprehensive  immigration  reform  legislation."  

There  is  a similar letter  from  the  member  organizations  ofthe  National  Task Force,  and Sexual  andDomestic  
Violence,  and  a similar statement for the  record  ofStan  Marek  ofTexas,  the  president  and  CEO  ofthe  Marek  
Family  ofCompanies.  IfI  may (ph)  ask  unanimous  consent that  those  be  made  a part ofthe  record?  

(UNKNOWN)  
Without  objection.  

WHITEHOUSE:  
There's  also  been  considerable  commentary about AttorneyGeneral  Holder  in  a  hearing  at  which  he  does  not  
have  the  opportunity to  defend  himself.  And it's  my  view  that  a significant  amount  ofthat commentary  would  
not  withstand his  ability to  defend himselfifhe  were  here.  

So  let  me  say in  response  to  that,  there  are  legal  arguments  and policies  that fall  outside  a  particular  political  
ideology.  That does  not  make  them outside  the  mainstream.  And  it does  not politicize  a  department to  make  
those  arguments  or  pursue  those  policies.  

I'd  argue,  actually,  that it's  the  effort to  constrain  (ph)  the  department  within  that ideology that  would  be  
politicizing.  I'd further note,  as  a  former United States  attorney,  that the  department that AttorneyGeneral  
Holder  inherited  was  in  a very grave  state  ofdisarray.  And  that's  not just  a  matter  ofopinion.  

The  Office  ofLegal  Counsel  wrote  opinions  that  were  so  bad,  so  ill-informed,  so  ill-cited to  the  case  law  that  
pertained,  that  when  theywere  finally exposed to  peer  review,  theywere  widely  ridiculed,  and ultimately  
withdrawn  by the  previous  administration.  

We  witnessed  efforts  to  manipulate  United States  attorneys.  And  I  know  that you  are  one,  Ms.  Lynch.  It caused  
a  very public  rebellion  among  sitting  U.S.  attorneys  at the  time,  and  that drew  in  past U.S.  attorneys  appointed  
by both  Republican  andDemocratic  presidents.  

WHITEHOUSE:  
We  were  exposed  to  hiring  practices  within  the  department that  were,  on  their  face,  overtly political,  and  had  
political  litmus  texts  for hiring,  a  first in  the  department's  history,  haven't gone  down  that  way before.  And  
ultimately,  a  series  ofother  issues,  as  well  as  those,  led to  the  resignation  ofthe  attorney general  ofthe  United  
States.  

So  it's  easy to  critique  AttorneyGeneral  Holder  and  blame  him  for  politicizing  the  department.  But I  think  
history's  calm  and dispassionate  judgment  will  reflect that  attorney general  actually brought the  department  
back from  a place  where  it had been  sadly politicized.  

And I  can  say firsthand that a  lot  ofmyU.S.  attorney colleagues,  both  fromRepublican  andDemocratic  
administrations  were  very,  very concerned  about  what  was  happening  to  the  department back then.  

So  I  shouldn't  waste  the  time  ofthis  hearing  on  that.  But with  all  the  things  that have  been  said  about Attorney  
General  Holder  without him  having  the  opportunity to  defend  and rebut,  I  wanted to  say that.  

So  some  ofthe  areas  I  think  we  need  to  work together,  Ms.  Lynch,  when  you're  confirmed,  which  as  I  hope  
you  will  be.  

Senator Graham  raised the  issue  ofcybersecurity.  And he  has  been  an  extraordinarily helpful  and  forward-
leaning  member  ofthe  Senate  on  protecting  our  country from  the  dangers  ofcyber  attacks,  whether  it's  
ordinary criminal  activity  or  the  theft  ofintellectual  property wholesale  on  behalfofChinese  industries,  or  the  
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really dangerous  threat  oflaying  in  the  cyber  sabotage  traps  that  can  be  detonated later on  in  the  event  ofa  
conflict.  

I'm  concerned  about the  structure  within  the  department for handling  cybersecurity.  At  an  investigative  level  
it's  spread  across  primarily the  FBI,  secondarily Secret Service  and  to  a degree  Homeland  Security.  Within  the  
department it falls  under  the  roofofboth  the  criminal  division  and  at the  national  security division.  

And  I  hope  that with  the  assistance  ofthe  Office  ofManagement and  Budget,  you  and  I  and the  Office  of  
Management  and Budget  and  other  interested  senators  can  continue  a conversation  about  what the  deployment  
ofresources  and  structure  should look like  against the  cybersecurity threat in  the  future.  Will  you  agree  to  
participate  in  such  a  process?  

LYNCH:  
Certainly,  senator.  I  think  you've  outlined  an  important issue.  And ifconfirmed  as  attorney general  I  look  
forward  to  working  with  you  and  all  ofthe  relevant partners  on  this  committee  and  throughout Congress  in  
making  sure  that the  department is  best  situated to  handle  this  growing  threat.  

WHITEHOUSE:  
There  is  considerable  bipartisan  legislation  in  the  Senate  on  the  subject,  and  I  hope  it's  one  where  we  can  get  
something  serious  accomplished in  the  months  ahead.  

Another area  where  there  is  considerable  bipartisan  legislation  is  on  sentencing  reform.  Senator Durbin  
mentioned his  and Senator  Lee's  legislation  that his  at the  front  end  ofthe  sentencing  end.  

Senator Cornyn  and  I  have  an  almost parallel  bill  that  relates  to  the  end  ofthe  sentence  and  how  to  encourage  
incarcerated people  to  get the  type  ofjob  training,  drug  and  alcohol  rehabilitation,  anger management,  mental  
health  care,  family  reconciliation,  job  training,  whatever  it  is  that they need  so  that  when  they're  put back into  
society they have  a  less  chance  ofgoing  back to  a life  ofcrime,  ofrecidivating  as  they  say.  

I  think  we've  made  a  lot ofprogress  on  that  and I  think  we  have  very good  legislation.  And I  hope  that you  and  
the  department  will  continue  to  be  supportive  ofour efforts.  

LYNCH:  
Certainly,  senator.  You've  raised  I  think the  next  challenge  as  we  look  at how  to  manage  our  prison  population  
and the  issue  ofcrime,  which  is  how  do  we  help  people  who  are  going  to  be  released  return  to  the  communities  
from  which  they came  and  become  productive  citizens,  as  opposed to  returning  to  the  prior  behavior,  criminal  
behavior  that  not  only landed them  in  prison  but  creates  new  victims.  And that  will  certainly be  an  important  
part  ofmy focus.  

Within  the  Eastern  District  ofNew  York  we  are  very strong  participants  in  reentry programs  that  are  sponsored  
by our  colleagues  at the  Brooklyn  District Attorney's  Office,  in  one  ofthe  most difficult  neighborhoods  in  my  
district,  in  Brownsville.  We  work  extensively with  those  reentry efforts.  

And those  reentry  efforts  work  exactly as  you  said,  in  focusing  on  job  training,  in  focusing  on  building  skills  
so  that those  coming  out  ofprisons  can  become  productive  members  ofsociety,  as  opposed to  those  who  will  
continue  to  harm  others  in  society.  So  you  certainly have  raised  very important issues  and I  look  forward to  
continuing  the  discussion  with  you  and people  on  this  committee  and throughout this  body on  those  issues.  

WHITEHOUSE:  
Thank you.  

Another piece  oflegislation  that  we'll  be  working  on,  thanks  to  the  courtesy and  care  ofour  chairman,  Senator  
Grassley,  is  a reauthorization  ofthe  Juvenile  Justice  andDelinquency Prevention  Act,  which  has  been  now  12  
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years  since  its  last  reauthorization.  And I  appreciate  very  much  that the  chairman  has  been  willing  to  work  on  
this  and  has  made  it  one  ofthe  priorities  for this  committee.  

Obviously the  way in  which  juveniles  are  treated in  our  correction  system  as  they're  detained has  been  an  
important issue  for  the  Justice  Department.  And  I  would  ask  again  for  your  cooperation  and  active  support  of  
our  process  going  forward to  reauthorize  JJDPA.  

LYNCH:  
Certainly,  senator.  I  think that the  way in  which  we  handle  juveniles  within  the  criminal  justice  system is  
something  that is  ofgreat  concern  to  me  in  terms  ofboth  my practice  in  the  Eastern  District  ofNew  York,  and  
also  talking  to  my colleagues,  the  otherU.S.  attorneys  across  the  countrywho  face  these  issues.  

I  believe  it  certainly is  incumbent  upon  all  ofus  to  look at the  latest  research  on  issues  ofhow  juveniles  
develop  and how  theymanage  their  -- themselves  in  certain  environments,  and  always  be  open  to  reviewing  
those.  I  look forward to  working  with  you  and  others  in  discussing  that  statute.  

WHITEHOUSE:  
In  my last  seconds,  you  and I  have  both  had the  experience  ofbeing  United States  attorneys.  And  I  suspect  we  
both  had  the  experience  offinding  people  who  were  targets  ofour  criminal  enforcement  efforts  who  ifwe  
looked back into  their past  might've  avoided  our attention  had they  managed their drug  or  alcohol  addiction...  

LYNCH:  
Certainly.  

WHITEHOUSE:  
...  or  gotten  the  mental  health  treatment that they  needed.  

And it's  sort  ofa  -- it's  almost  -- it's  a societal  sorrow  when  somebody like  that doesn't  get the  treatment that  
they need  and  ends  up  in  the  criminal  justice  system.  And it's  a  great burden  for  the  taxpayer.  

We  have  other  legislation,  the  Comprehensive  Addiction  RecoveryAct,  that I  hope  you  will  also  work  with  us  
on  to  try to  make  sure  that  where  we  can  intervene  with  appropriate  addiction  treatment  and  mental  health  
treatment,  we  can  move  people  to  more  appropriate  setting  rather  than  burden  the  criminal  justice  system  with  
what is  often  an  inappropriate  response  to  their  conduct  and to  their  condition.  

LYNCH:  
Certainly,  senator.  In  my own  district  our court has  been  very forward-thinking  and  very effective  in  setting  up  
diversion  programs  and  a  pretrial  opportunity program  that has  provided  great  support for  people  and  enabled  
them  to  provide  treatment  and learn  to  become  productive  members  ofsociety.  And therefore  escape  being  
trapped into  a  spiral  ofcriminal  behavior  and the  results  thereof.  

WHITEHOUSE:  
Thank you.  

Thank you,  Chairman.  

GRASSLEY:  
Yes.  Thank you  very  much.  

And now  Senator  Lee.  

LEE:  
Thank you,  Mr.  Chairman.  
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And  thank you,  Ms.  Lynch,  for  joining  us  today.  Thanks  for  your  service  to  our  country.  I  also  appreciated  our  
visit  recently when  you  came  to  my office  and  am  grateful  to  you  for  your support for  sentencing  reform.  The  
bipartisan  legislation  that  I'm  working  on  with  Senator  Durbin  that he  referenced a  few  minutes  ago  is  
important.  And I  appreciate  your  views  on  that  as  well.  

I  want to  speak  with  you  briefly going  back to  prosecutorial  discretion.  As  a former prosecutor  I'd  assume  
you'd  agree  with  me  that  there  are  limits  to  prosecutorial  discretion  in  the  sense  at least that it's  intended to  be  
an  exception  to  the  rule  and  not  to  swallow  the  rule  itself.  Would you  agree  with  me  that far,  that...  

LYNCH:  
Certainly,  sir.  I  believe  that  in  every instance  every prosecutor  has  to  make  the  best determination  ofthe  
problems  presented in  their  own  area,  in  my case  in  my district,  and  set priorities,  and  within  those  priorities  
exercise  discretion.  

LEE:  
Right.  So  prosecutors  inevitably have  limited  resources.  And  so  it's  understandable  why theywould  choose  
when  they've  got to  prioritize  to  perhaps  put  more  resources  into  punishing,  for example,  bank  robberies  than  
they do  into  punishing  pickpocketers.  And perhaps  theymight put  more  resources  into  going  after  
pickpocketers  than  they do  going  after people  who  exceed the  speed  limit.  

But at  some  point there  are  limits  to  this.  And  that doesn't  mean  that it  would  be  OK,  that it  would  be  a proper  
exercise  ofprosecutorial  discretion  to  issue  permits  for people  to  speed,  right?  

LYNCH:  
Certainly,  sir.  I  think  that ifyou  -- ifa  prosecutor  were  to  come  to  the  view  that they had to  prioritize  one  crime  
over another  you  would  always  still  want to  retain  the  ability,  even  ifit  was  an  area  that  was  not  an  immediate  
priority.  

If,  for example,  it became  one  because  a  particular  neighborhood  was  being  victimized  or,  again  to  use  your  
issue  ofspeeding,  there  were  deaths  resulting  from that.  You  would  want to  have  the  ability to  still,  ifyou  
could,  take  resources  and focus  on  that issue.  It  might  not be  the  first priority.  But  you  would  want to  have  the  
ability to  go  back  and deal  with that issue.  

LEE:  
For  that  reason  prosecutorial  authorities  or  law  enforcement  authorities  typically don't  go  out  and  saywe're  
only going  to  punish  you  for a  civil  violation  involving  a  traffic  offense  ifyou  speed  and then  it  results  in  an  
accident  with  injuries.  They leave  open  the  very real  possibility,  indeed the  likelihood,  that  someone  can  and  
will  be  brought to  justice  in  one  way or  another for  any civil  violation  they commit  while  speeding.  

LYNCH:  
Well,  certainly,  I  can't  speak to  all  law  enforcement  agencies.  I  know  that depending  upon  the  agency,  
sometimes  the  priorities  are  known,  sometimes  they're  expressed.  Every office  has  guidelines.  Certainly the  
law  enforcement  agencies  are  aware  ofcertain  guidelines  in  terms  of,  for  example,  a  dollar  amount involving  
certain  types  ofcrimes.  

LEE:  
But,  ifsomeone  went  out  and  said I'm  going  to  issue  a permit to  someone  saying  that they  may  speed,  saying  
they  may go  up  to  100  miles  an  hour  without  receiving  a ticket,  that  would  -- unless  that person  were  also  in  
charge  ofmaking  the  law  in  that jurisdiction,  that  would  be  a usurpation  ofthe  system  bywhich  our  laws  are  
made.  Would you  agree  with  that?  

LYNCH:  
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Again,  without knowing  more  about it,  I'm not  able  to  respond to  the  hypothetical.  It certainly doesn't  sound  
like  something  that  a  law  enforcement  official  would be  engaged in,  but,  again,  without knowing  more  ofthe  
facts  I'm  not  able  to  really respond to  your  hypothetical.  

LEE:  
OK.  Thank you.  

Let's  shift gears  for  a minute.  Do  you  agree  that  citizens  and groups  ofcitizens  should not be  targeted  by  
government,  should  not be  the  recipients  ofadverse  action  by the  government based  on  their  exercise  oftheir  
First Amendment  rights?  

LYNCH:  
Certainly,  I  think that the  First Amendment is  one  ofthe  cornerstones  ofa  free  society  and I  believe  that  our  
jurisprudence  has  set forth great protections  for individuals  as  well  as  groups  in  the  -- in  the  exercise  oftheir  
First Amendment  rights  to  make  sure  that they are  protected  and not targeted.  

I  also  would  say that  certainly,  as  a  -- as  a career  prosecutor andU.S.  attorney,  there  is  really  no  place  for  bias  
or  personal  view  in  terms  ofhow  we  approach  the  types  ofcrimes  that  we  pursue.  

LEE:  
And presumably you'd  say the  same  with  respect to  someone's  exercise  oftheir  rights  under  the  Fourth  
Amendment  or the  Fifth  Amendment  or the  Sixth  or  the  Seventh  or  the  Eighth.  Under any ofthose  protections,  
somebody  shouldn't be  punished by government for  exercising  their  rights  under  those  provisions  ofthe  
Constitution.  

LYNCH:  
Certainly I  believe  that there  are  safeguards  in  place  to  prevent that.  I  think  we  always  certainly have  to  
balance  that  with  some  -- with  the  possibility  ofan  extreme  situation  in  which  we  may have  to  move  quickly,  
for example,  to  protect  someone  or  there's  an  imminent threat therein,  but I  believe  that there  are  protections  
set  up  for  that  very purpose.  

LEE:  
SecondAmendment  rights  as  well,  presumably then,  right?  

LYNCH:  
I  believe  that  certainly  the  Supreme  Court has  set forth  clarity on  that issue,  and  so,  therefore  that,  regardless  of  
the  amendment,  that  -- that  certainly that  is  a  protected  right.  

LEE:  
Are  you  aware  that there's  a program called  Operation  Choke  Point  within  the  Department  ofJustice  and that  
through  this  program,  the  Department  ofJustice  and  some  other  federal  law  enforcement  agencies  have  on  
some  occasions  put financial  pressure  on  legal  businesses,  including  hard-working  Americans  who  happen  to  
be  involved  in  the  business  ofselling  firearms  and  ammunition,  by essentially telling  banks  not to  do  business  
with  them?  

LYNCH:  
I'm  generally familiar  with  the  name  "Operation  Choke  Point,"  and  my  understanding  ofit  with  respect  to  the  
Department  ofJustice  current  work,  again,  I  haven't been  involved in  either the  implementation  or the  creation  
ofit,  but  my general  understanding  ofit is  that it looks  to  target financial  institutions  that  are  involved in  
perpetrating  frauds  upon  consumers  and  where  there  might be  a  financial  institution  that is  facilitating,  for  
example,  consumer  bank  accounts  being  looted  or  consumers  essentially losing  their bank  accounts,  that that's  
the  target  ofthat.  
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Again,  I'm not familiar  enough  with  the  specifics  ofit to  know  about the  underlying  businesses  that the  
transaction  might have  -- might have  originated from,  but that's  my understanding  ofthe  program.  

LEE:  
OK.  I  assume  it's  safe  to  assume  that  should  you  be  confirmed  you'll  work  with  me  to  make  sure  that  
legitimate,  law- abiding  Americans  aren't targeted for  their  exercise  oftheir Second  Amendment  rights.  

LYNCH:  
On  that  and  any other  issue  ofimportance  to  you,  Senator,  I  look forward to  hearing  your  concerns  and  
working  with  you  on  them.  

LEE:  
Thank you.  Thank you.  

I  want to  talk  about civil  forfeiture  for  a minute.  Do  you  think it's  fundamentally just  and fair  for the  
government to  be  able  to  seize  property from  a  citizen  without having  to  prove  that the  citizen  was  guilty of  
any crime  and based  solely on  a  showing  that there  was  probable  cause  to  believe  that that property was  in  
some  way used in  connection  with  a  crime?  

LYNCH:  
Senator,  I  believe  that  civil  forfeiture,  civil  and  criminal  forfeiture,  are  very important  tools  ofthe  Department  
ofJustice  as  well  as  our  state  and local  counterparts  through  state  laws  in  essentially  managing  or taking  care  
ofthe  first order  ofbusiness,  which  is  to  take  the  profit  out  ofcriminal  activity.  

With  respect to  civil  forfeiture,  certainly as  implemented by the  department,  it is  done  pursuant to  supervision  
by a  court,  it is  done  pursuant to  court  order,  and I  believe  that the  protections  are  there.  What I  will  also  --
sorry.  

LEE:  
What ifyou  just  asked the  average  person  on  the  street  whether  they thought the  government  could  or should  
be  able  to  do  that,  should the  government be  able  to  take  your property absent  a  showing  that you  did  anything  
wrong,  thereafter requiring  you  as  a  condition  for  getting  your  property back,  whether it's  a  bank  account that's  
been  seized  or  frozen,  whether  it's  a  vehicle  that's  been  seized,  that you  would have  to  go  back and prove  your  
innocence.  

So  you're  guilty,  in  essence,  until  proven  innocent.  At least guilty in  the  sense  that your  property's  gone.  Do  
you  think  your  average  citizen  would  be  comfortable  with  that?  

LYNCH:  
Well,  I  certainly  can't  speak in  terms  ofwhat the  average  citizen  would  or would  not be  aware  ofthere.  I  
certainly understand that there  has  been  a lot  ofdiscussion  and  concern  over  -- over  asset forfeiture  as  a  
program,  as  expressed  by a  number ofpeople.  

LEE:  
And particularly at the  state  level,  such  that  some  states  have  adopted in  response  to  a pretty widespread  citizen  
outcry laws  significantly  restricting  the  use  ofcivil  forfeiture  proceedings  for  that  very  reason.  

Which  leads  to  why I  raise  this  with  you.  It's  my understanding  that the  Department  ofJustice  has  in  many  
instances  been  used  as  a conduit through  which  law  enforcement  officials  at the  state  and local  level  can  
circumvent  state  laws  restricting  the  use  ofcivil  forfeiture  within  the  state  court  system.  

In  other  words,  where,  under the  state  courts  -- state  law  established  system that kind  offorfeiture  is  
prohibited,  people  can  go  through  the  Department  ofJustice.  The  Department  ofJustice  will  take  out  a  fee,  
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maybe  20  percent  ofthe  value  ofthe  assets  seized,  and  then  those  can  be  returned.  It's  a process  known  as  
adoption.  

Don't  you  think  most Americans  would find  that  concerning,  ifthe  federal  government is  facilitating  efforts  to  
circumvent state  laws  that  are  designed to  prohibit the  very thing  that they're  doing?  

LYNCH:  
I  think that  a  number  ofpeople  would have  questions  about how  the  Department ofJustice  manages  its  asset  
forfeiture  program.  And  my  understanding  is  that those  questions  have  been  raised  about  various  aspects  ofit.  

My understanding  is  that the  department is  undertaking  a review  ofits  asset forfeiture  program.  

And certainly as  U.S.  attorney  I'm aware  ofthe  fact that the  adoption  program  that  you  have  just  described  
which  did  raise  significant  concerns  from a  number  ofparties  has  actually been  discontinued by the  
department,  that's  the  guidance  that  we  have  recently received,  with  some  exceptions  for  things  like  items  of  
danger,  explosives  and the  like.  

But it is  part  ofan  ongoing  review  ofthe  asset forfeiture  program.  And,  certainly,  should  I  be  confirmed,  I  look  
forward  to  continuing  that  review.  

I  would  also  say,  Senator,  that I  look forward to  continuing  these  discussions  with  you  as  you  express  concerns  
and interests  on  behalfofconstituents  or  others  as  an  important part  ofthe  department being  as  transparent  as  
possible  in  explaining  how  it  operates.  

Asset forfeiture  is  a wonderful  tool.  We  return  money to  victims.  We  take  the  profit  out  ofcrime.  But,  as  with  
everything  that  we  do,  we  want to  make  sure  that  we  are  being  as  responsive  as  possible  to  the  people  that  we  
are  serving.  

LEE:  
Thank you.  I  look forward to  those  additional  discussions.  

And I  see  my time's  expired.  Thank you  very  much.  

GRASSLEY:  
Thank you,  Senator Lee.  

Now,  Senator  Klobuchar.  

KLOBUCHAR:  
Well,  thank you  very  much.  

And thank you  so  much  to  you.  I  understand I  am  the  only thing  that  stands  between  you  and your  lunch  and  
this  entire  room and  their  lunch.  So  we  will  have  a good 10  minutes  here.  

Your dad  seemed to  enjoy that (inaudible).  

I  think  everyone  knows  you  have  an  impressive  resume.  And the  one  thing  that has  not been  brought  up  was  
something  I  actually read  this  weekend in  the  profile  about  you,  as  I  was  thinking  about this  old  saying  we  
have  in  our household that that  obstacles  on  life's  path  are  not just  obstacles,  they are  the  path.  And no  one  
represents  that better  than  you,  Loretta  Lynch.  

When  I  read  about the  story  ofyou  scoring  so  well  on  a  test in  elementary  school  that they didn't believe  that  
you'd taken  that test  and then  you  took it  again  and  scored even  higher...  
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(LAUGHTER)  

...  the  obstacles  are  the  path.  Or  the  time  that  you  became  the  valedictorian  ofyour  class  and the  school  
officials  said that it  would  be  too  controversial  ifyou  were  the  only  valedictorian  and  so  they added  some  other  
students  to  be  valedictorian.  

I  was  thinking  ofall  the  senators  in  this  building.  We  may have  more  than  a  few  valedictorians.  And I  don't  
think that  ever happened to  them.  

So  I  thank  you  for  your courage  and your  perseverance,  and your parents'  courage  and perseverance  that  
brought you  to  us  today.  

KLOBUCHAR:  
I  was  going  to  start  with  a  question.  I  know  you  touched  with  on  it  with  Senator Schumer.  

As  you  know,  I'm  a former  prosecutor  (inaudible)  office.  We  had about 400  people.  We  worked  really well  
with  the  U.S.  Attorney's  Office.  

Some  ofthe  U.S.  attorneys  you  know  that I  worked  with,  Todd Jones,  who's  now  the  head  ofour Bureau  of  
Alcohol,  Tobacco  and Firearms,  and then  also  TomHeffelfinger,  who  was  the  U.S.  attorney under Bush.  Now  
we  have  a guy named  Andy Luger,  who  you're  also  aware  of,  and it's  been  very important,  that  relationship  
that  we've  had  with  local  prosecutors  and the  U.S.  Attorney's  Office.  

I  wondered ifyou  would talk  a little  bit  more  about how  you  would  view  that  as  the  attorney general  in  terms  
ofhow  you  would like  your  U.S.  attorneys  to  work  with  the  local  prosecutors.  

You know,  it  can  be  very inundated  with  a  lot  ofcases,  and  sometimes  we  would  view  the  U.S.  Attorney's  
Office  as  getting  the  luxury to  spend  a lot  oftime  on  cases,  while  we  would be  handling  literally tens  of  
thousands  ofcases  coming  in  the  doors.  

LYNCH:  
Well,  thank you,  Senator.  

You  touch  upon  an  important part  ofmy practice.  One  ofthe  benefits  ofbeing  the  U.S.  attorney,  as  you  noted,  
is  getting  to  know  the  other prosecutors,  not just  my fellow  U.S.  attorneys  but  also  the  numerous  state  and  
local  prosecutors  with  whom  we  work  so  well.  

I'm  -- I  am so  privileged in  Brooklyn  to  have  a  strong  relationship  with  the  district  attorneys  in  my district in  
all  five  counties  but  also  even  outside  ofmy district,  into  Manhattan,  into  the  Bronx  and  beyond.  

We  talk  often  on  issues  affecting  the  community.  We  talk  often  on  issues  affecting  the  entire  district.  I  was  
privileged  to  be  able  to  share  starting  my prescription  drug  initiative  with  the  Brooklyn  District Attorney's  
Office  and also  work  closely  with  district attorneys  in  Nassau  and Suffolk County in  handling  the  problem of  
prescription  drug  abuse,  which  has  spiked,  unfortunately,  and  led to  violence  and,  in  fact,  deaths  in  Long  
Island.  

KLOBUCHAR:  
And I  think you  know  that the  -- the  stats  lately are  that four  out  offive  ofheroin  users  started  with  
prescription  drugs,  and  then  they turned to  heroin.  I  think people  are  shocked by that,  but  you  see  that  
connection  with  the  heroin  as  well.  

LYNCH:  
We  do,  indeed,  because  ofthe  opioid  substance  ofboth drugs,  and  we  are,  in  fact,  seeing  a resurgence  in  heroin  
not just in  my district but  unfortunately across  the  country.  
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This  problem,  like  so  many  others,  is  one  that  must be  dealt  with  in  a  cooperative  and  collaborate  manner.  And  
I  am incredibly proud to  say that  all  ofmyUnited States  attorneys,  colleagues  take  very  seriously the  
opportunity and  -- and the  privilege  to  work  with  our  state  and  local  counterparts  in  crafting  prescription  drug  
initiatives,  heroin  initiatives  along  with  our  violent  crime  initiatives.  

We  work  closelywith  our  state  and local  counterparts  to  determine  where  is  the  best place  for  a case  to  be  
brought.  We  look  at things  like  the  type  ofsentence  that  can  be  achieved  or  the  type  ofevidence  that is  
admissible  in  the  different proceedings.  And  we  cannot have  those  discussions  without building  on  a  positive  
working  relationship,  and it has  really been  a  hallmark  ofthis  U.S.  attorney community.  

Should  I  be  confirmed  as  attorney general,  I  intend  to  draw  upon  that  strength  ofmyU.S.  attorney colleagues  
as  well  as  all  ofmy  state  and local  counterparts  throughout the  country.  

People  who  are  at the  ground  zero  ofthese  problems  often  come  up  with  the  best  solutions.  They pull  in  the  
health  care  community,  they pull  in  parents,  they pull  in  community leaders,  and they  come  up  with  a  solution  
that  works  that  can  often  be  replicated  in  other  places.  

I've  seen  that happen  in  my  -- with  myU.S.  attorney colleagues  particularly in  the  area  ofheroin  abuse  and  
some  ofthe  initiatives  that  they are  working  on  as  well.  

So  ifconfirmed  as  attorney general,  I  intend to  rely  very heavily  on  my  -- my prosecutorial  colleagues.  

KLOBUCHAR:  
Well,  thank you  very  much  for  that  answer.  

And at  some  point,  I  think  we  talked  about this  before,  but Senator  Cornyn  and  I  did the  drug  take-back  bill,  
and  we've  finally gotten  the  rules  out from  DEA  on  that,  and  we  want to  -- would  look forward  to  working  
with  you  on  that.  

Something  else  I  -- I  think I'll  talk to  you  later about,  your work in  Rwanda  but the  fact that  you've  done  some  
very important international  work  as  well.  

But you've  also  done  prosecution  ofinternational  terrorists  here  at home.  Andwhat lessons  have  you  taken  
from  those  cases?  

I'll  tell  you  why this  is  important from  a home-state  perspective.  As  you  know,  we  have  -- our  U.S.  Attorney's  
Office  in  Minnesota  indicted and prosecuted  a number  ofal-Shabaab  members  who  had gone  over in  Somalia.  

We  also  had  -- the  first person  killed  in  Syria  fighting  with  ISIS  was  actually  aMinnesotan,  and ourU.S.  
attorney recently issued  some  indictments  against others  that have  been  recruited  to  fight  over  in  Syria.  

There's  a pilot  program that the  Justice  Department has,  involving  three  cities  -- L.A.,  Boston  and  
Minneapolis-Saint Paul.  There's  going  to  be  an  extremism  conference  coming  up.  

But could you,  one,  talk  about  your experience  with  these  kind  ofcases  and,  two,  how  you  think  that this  pilot  
program should be  funded?  

We're  concerned,  because  it's  coming  out ofgeneral  funds,  and  ifyou  would  support  some  kind  ofspecific  
funding  for the  program.  

Thank you.  

LYNCH:  
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Certainly,  just  -- just  -- just talking  initially  on  the  subject  ofcombating  violent  extremism,  one  ofthe  -- one  of  
the  most difficult things  to  see  are  young  men  and  increasingly,  young  women,  many  ofthem  American  
citizens,  who  are  turning  to  this  radical  brand  ofterror and  being  recruited to  go  overseas  and  become  trained  
and  are  being  sent back to  perpetrate  threats  against the  homeland.  

And the  sources  ofthis  and the  reasons  for  this  are  debated  endlessly,  and  I  think  we  need further  discussion  
about that.  But  we  must take  steps  to  combat this.  We  must take  steps  to  understand the  level  ofdisaffection  
that these  individuals  are  feeling  with  their  current  society  and  also  help  them and  their families  understand the  
risks  that they are  facing.  

Some  ofthe  most difficult  conversations  I  have  had  have  been  when  I  have  visited the  mosques  in  -- in  my  
district  and had,  frankly,  wonderful  interaction  with  the  participants  there  and  wonderful  interaction  with  the  
residents  there.  

But we've  talked  about  violent  extremism,  and  I've  talked to  parents  who  have  said to  me,  "You  know,  I  just  
don't  understand  why the  government is  targeting  my  youth."  And  we've  had  very frank discussions  about how  
it's  difficult for any parent to  know  what their  children  are  seeing  on  the  Internet  and how  they are  responding  
to  what is  being  put forth  on  the  Internet  and the  harm it does  not just to  our  society but  also  to  those  families,  
because  they lose  their children.  They absolutely lose  themwhen  they  are  sucked  up  by this  radical  extremism  
and  only to  come  back to  be  dealt  with,  as  theywill,  byAmerican  justice.  

Certainly,  with  respect to  the  number  of-- the  types  ofcases  that  my  office  have  seen,  we  have  seen  
individuals  who  started  offas  -- as  relatively peaceful  individuals  from  what  we  could tell  but  were  brought  --
were  dragged into  radical  extremism,  did travel  overseas,  were  recruited to  then  return  to  the  U.S.  and set  --
and perpetrate  attacks  there.  We've  seen  that  on  more  than  one  occasion.  

KLOBUCHAR:  
And the  funding,  you're  aware  ofthe  pilot program  that  we  have  going  in  the  twin  cities?  

LYNCH:  
Yes,  yes.  A  very important program given  the  nature  ofthe  -- ofthe  problems  that have  emanated from  that  
community and  how  -- the  devastation  that it has  -- that it  has  essentially wrought  within  those  families  and  
within  that  community.  I  think those  issues  are  very,  very important.  

Certainly,  I  look forward to  working  with  you  on  finding  the  most  effective  way to  fund  those  programs,  
because  they have  a  lot to  teach  all  ofus  who  are  working  in  this  issue.  

KLOBUCHAR:  
Thank you.  

And the  last thing  I'm  going  to  ask  about is  sex  trafficking.  And I  know  you've  done  an  impressive  job  of  
prioritizing  the  investigation  and the  prosecution  oftrafficking  cases.  

This  is  something  -- Senator  Cornyn  and I,  again,  have  a bill  on  sex  trafficking,  which  -- called  the  Safe  Harbor  
Bill,  which  is  supported  by a  lot  ofthe  groups,  which  creates  incentives  for  states  to  enact laws  which  treat the  
victims  ofsex  trafficking,  the  children,  as  true  victims  and  not  as  perpetrators  themselves.  We  think  we  can  
build better  cases  that way so  people  will  come  and testify  against those  that  are  running  the  sex  rings.  

Could you  talk  about the  -- your  work in  this  area  and how  you  view  these  safe  harbor  laws.  

LYNCH:  
Certainly,  I  think the  safe  harbor  laws  are  an  essential  next step  in  helping  the  victims  ofthis  horrible  scourge.  
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My office  has  been  privileged to  lead  the  -- lead  the  way  in  prosecuting  numerous  individuals  who  have  
essentially tricked  women  through  lies,  deceit,  also  coercion  and duress,  even  rape,  before  they're  brought to  
this  country and forced  to  work  here  as  sexual  slaves.  

It  is  a  tremendously degrading  process  to  these  women  and  one  in  which  they find it difficult to  escape,  
because  ofeither  a  language  barrier  or  the  fact that,  sadly,  often  their  children  are  being  held  in  their home  
country to  force  them  to  behave  and to  force  them  to  continue  this  activity.  

And  certainly,  some  ofthe  work that I'm  most proud  ofhas  been  the  efforts  my office  has  undertaken  with  the  
number oforganizations  that help  victims  ofhuman  trafficking  and also  with  other  governments  to  reunite  
these  children  with  their  mothers  after  the  cases  are  over.  

KLOBUCHAR:  
Thank you.  And  I  also  look forward to  working  with  you.  

We  have  a number ofdomestic  victims  that  -- I  think 80  percent  ofthe  victims  actually  are  from  the  U.S.  as  
well...  

LYNCH:  
Absolutely.  

KLOBUCHAR:  
...  especially when  you  get to  the  oil  patch  ofNorth Dakota  and those  kinds  ofplaces  where  the  U.S.  Attorney's  
Office  has  played  a  major  role.  

So  thank  you  very  much.  Thank you  for  your grace  under pressure  today,  and I  hope  the  chairman  will  let  you  
get  some  lunch.  

Thank you.  

LYNCH:  
Thank you,  Senator.  

GRASSLEY:  
It's  going  OKfor  you?  

LYNCH:  
Yes,  and  thank you  for  inquiring,  Mr.  Chairman.  

GRASSLEY:  
We  will  now  adjourn  until  1:35.  
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GRASSLEY:  
Welcome  back,  Ms.  Lynch.  Hope  you're  ready to  continue.  

LYNCH:  
Thank you,  Senator.  

GRASSLEY:  
OK.  

And according  to  the  seniority  arrangements  that we're  doing,  Senator Cruz  ofTexas  is  next.  

CRUZ:  
Thank you,  Mr.  Chairman.  

Good  afternoon,  Ms.  Lynch.  

LYNCH:  
Good  afternoon,  Senator.  

CRUZ:  
And congratulations  on  your  nomination.  Congratulations  to  your  family,  who  I  know  are  justifiably proud  of  
you  for  being  nominated to  this...  

LYNCH:  
Thank you,  sir.  

CRUZ:  
You  know,  I'll  note  a number ofmy friends  and  colleagues  who  practice  law  in  New  York have  reached  out to  
me  with  -- with  words  ofpraise  for  you,  describing  your  tenure  as  U.S.  attorney there  as  that  ofa  no-nonsense  
prosecutor and  as  aU.S.  attorney  who  honored and  respected the  law.  And  -- and  so  for  that I  congratulate  you.  

You began  your  remarks  by describing  how,  with  new  attorneys  in  your  office,  you  remind  them that they take  
an  oath  not to  the  attorney general  but to  the  Constitution.  

That  same  thing  is  true  for the  attorney general  ofthe  United  States,  and I  have  long  expressed  my  very deep  
concerns  with  the  conduct ofthe  current  attorney general,  Eric  Holder.  
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The  attorney general  has  a long  and distinguished history,  a bipartisan  history,  ofbeing  willing  to  stand  up  to  
the  presidents  who  appointed them.  

Attorneys  general  in  both  parties  have  demonstrated fidelity to  law  and to  the  Constitution,  even  when  it  meant  
telling  the  president  oftheir own  party,  "No."  Now,  that is  never  easy to  do.  But part  ofwhat's  made  the  
Department  ofJustice  special  is  that  attorneys  general,  both  Democrat  andRepublican,  have  honored that  
commitment,  as  you  noted to  your  young  lawyers,  to  the  Constitution,  not to  the  president  who  has  appointed  
me.  

My single  greatest  concern with  the  tenure  ofAttorneyGeneral  Eric  Holder  is  that I  do  not believe  he  has  
upheld that tradition.  I  believe  the  Department  ofJustice  has  behaved  more  like  a  partisan  operation  for  the  
president than  an  impartial  law  enforcement  agency.  

And  so  I  want to  ask you  at the  outset the  simple  question  of,  ifconfirmed,  how  would  your tenure  as  attorney  
general  differ from that  ofEric  Holder's?  

LYNCH:  
Well,  Senator,  I  think  you  have  raised  an  important issue  ofthe  role  ofthe  attorney general.  

As  we  discussed,  it is  an  incredibly important  cabinet  member,  but  -- but the  attorney general  is  a  cabinet  
member unlike  other  cabinet  members  in  that the  obligation  ofthe  attorney general  is  first  and foremost to  
represent the  American  people,  to  protect and defend the  Constitution  and to  faithfully  execute  the  laws  as  
passed by this  body.  

In  interacting  with  the  White  House  or any agency,  ifconfirmed  as  attorney general,  I  would  do  so  in  the  
manner in  which  I've  conducted  myselfas  United  States  attorney,  with  the  full  and  fair  evaluation  ofevery  
matter  brought before  me,  with  a  full  and  fair review  ofall  ofthe  relevant laws,  with  discussion,  with  career  
prosecutors  as  well  as  even  the  most junior people,  whom  I  have  found to  often  have  the  best insight into  
matters,  and  only then  will  I  make  the  determination  as  to  the  step  to  be  taken.  

Going  forward,  every attorney general  creates  their  own  path.  

You've  asked  how  I  will  be  different from  Eric  Holder.  I  will  be  Loretta  Lynch.  I  will  be  the  person  that I've  
always  been  as  I've  lead  my  office  through two  terms  as  United States  attorney,  focusing  solely on  the  
protection  ofthe  people  ofmy district,  and  ifconfirmed  as  attorney general,  on  the  protection  ofall  ofthe  
American  people.  

One  thing  I  do  wish  to  say,  Senator,  is  that  with  respect to  the  issues  that you  raised,  I  greatly appreciate  your  
sharing  themwith  me  both  now  and  during  the  discussion that  we  had  in  your  office.  

LYNCH:  
I  look forward to  more  discussions  with  you  and your  colleagues,  and  I  want to  pledge  to  you  now  that I  will  
always  listen  to  your  concerns.  I  will  consult  with  this  bodywhere  appropriate,  because  there's  a  great  
collective  wisdom  here  and  experience,  both  prosecutorial  and legal,  and  I  look forward  to  having  a dialogue  
with  you  and,  frankly,  crafting  a positive  relationship  not  just  with  this  committee  but  with  Congress.  

CRUZ:  
Ms.  Lynch,  I  thank  you  for that.  That  commitment is  -- is  welcome  and  -- and  would  mark  a  sharp  -- sharp  
break from  the  practices  ofthe  current Department  ofJustice.  

One  ofthe  frustrations  ofa  number  ofmembers  ofthis  committee  is  that the  department has  not  been  
responsive  to  this  committee's  requests,  and indeed that  -- were  that to  change,  that  would  be  highlywelcome.  
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Let  me  focus  on  one,  and iftime  allows,  two  specific  areas  where  I  believe  the  department has  gone  with  
partisan  politics  instead  ofupholding  the  law.  And let's  start  with  immigration,  which  has  been  a  topic  ofmuch  
discussion  already.  

You  mentioned  in  your opening  statement that  you  had  now  taken  the  opportunity  to  review  carefully the  OLC  
opinion  on  the  president's  executive  amnesty.  Do  you  agree  with  the  illegal  analysis  in  the  OLC  opinion  on  the  
president's  executive  amnesty?  

Do  you  agree  with  the  legal  analysis  in  the  OLC  opinion?  

LYNCH:  
Senator,  I  have  had  occasion  to  review  the  OLC  opinion  that dealt  with  the  Department  ofHomeland  Security's  
request for  a  legal  framework in  how  to  prioritize  removal  ofcertain  undocumented immigrants,  or  really  all  
the  undocumented immigrants,  under  their  jurisdiction.  

I  did  not  see  a  grant  ofamnesty there  or  a pathway to  citizenship.  Certainly,  as  I  reviewed  the  opinion,  as  well  
as  the  letters  from some  scholars  who  -- who  wrote  in  support ofit,  it  seemed to  be  a way to  look for  the  legal  
framework based  upon  case  law,  precedent,  prior  action  ofCongress  as  well  as  the  discretionary authority of  
the  Department  ofHomeland  Security to  prioritize  this  removal,  and  certainly,  placing  those  most dangerous  of  
the  undocumented immigrants  at the  top  ofthat list seemed  to  me  to  be  a  very reasonable  exercise.  

CRUZ:  
Ms.  Lynch...  

LYNCH:  
Certainly,  I  -- I  would  want to  hope  -- I  would hope  that the  protection  ofthose  communities  where  
undocumented  immigrants  involved in,  for  example,  violent crime,  gang  activity,  terrorism  would be  at the  top  
ofthe  list.  

CRUZ:  
Ms.  Lynch,  you  said  now  and before  in  your opening  statement that  you  found the  legal  analysis  reasonable.  

OLC  operates  in  the  place  ofthe  attorney general  ofthe  United  States,  and  an  OLC  opinion  operates  as  the  
legal  judgment  ofthe  attorney general  as  the  chieflegal  officer  for the  United States.  

And  so  my question  is  quite  simply,  do  you  agree  with  the  legal  analysis  in  that  memorandum?  Would it have  
been  your  legal  analysis  had  you  been  asked the  same  question?  

LYNCH:  
Well,  Senator,  I  certainly am  not  able  to  say at this  point  what  my  -- ifmy legal  analysis  would've  taken  the  
same  pathway and  same  steps,  because  I  have  not  reviewed  all  ofthe  cases  and  reviewed  all  ofthe  
memorandum  that  I'm  sure  went into  that.  

But what I  can  say is  that,  again,  as  the  opinion  seeks  to  talk  about the  exercise  ofexecutive  discretion,  it  
seemed to  be  looking  at precedent,  actions  ofCongress  as  well  as  the  immigration  laws  to  see  ifthere  was  a  
legal  framework for  the  requested  actions.  

And  what I  noted  was  that for  some  ofthe  actions,  the  Office  ofLegal  Counsel  found that there  was  a  legal  
framework for  some  ofthe  actions  that the  Department  ofHomeland Security wanted to  set in  place.  

But for  some  ofthe  requested  actions,  the  Office  ofLegal  Counsel  found there  was  not the  appropriate  legal  
framework for  some  ofthose  actions  and instead,  in  my understanding,  has  advised  the  Department of  
Homeland Security that they  -- they  should  not proceed  along  certain  -- certain  ways,  and  my understanding  is  
that that  advice  was  taken.  
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So I do believe that the Office ofLegal Counsel has the important obligation to look at the law, look at the 
facts, look at the action that is being brought before it and saywhere there is an appropriate legal framework as 
well as there is not an appropriate legal framework. 

CRUZ: 
Ms. Lynch, I would note that I've twice asked you ifyou agree with the analysis. And you are a very talented 
lawyer, and so I -- i suspect it is not an accident that twice, you have not answered that question. 

You have described what OLC did but not given a simple answer. Do you agree with that analysis or not? 

LYNCH: 
Senator, I've told you that I did find the analysis to be reasonable, I did find it to recognize the issues, and it did 
seem to provide a reasonable basis. 

CRUZ: 
Well, in 20 1, before the last election, President Obama said, quote, "With respect to the notion that I can just 
suspend deportations through executive order, that's just not the case, because there are laws in the books that 
Congress has passed." 

Now, do you agree with what President Obama said in 20 1? 

LYNCH: 
Senator, I don't know what legal opinion he was relying on at the time. 

Certainly, the subsequent legal opinion talks about the temporary deferral ofdeportation in a way that does 
provide a legal framework for it, but I don't know ifthe president was speaking ofthis exact same issue or not. 
I simply couldn't provide a legal opinion about the president's comments at this time. 

CRUZ: 
Now, the executive action, in my view, the OLC opinion has no legal basis whatsoever. It hinges upon the 
notion ofprosecutorial discretion, and you rightly described how any prosecutor will prioritize some cases 
over others, for example, focusing on more violent criminals. 

In your office as U.S. attorney, you certainly exercised prosecutorial discretion. Was it your practice for any --
any category ofcrimes to suggest to those who may have violated the criminal laws that they can come into 
your office and seek a written authorization exonerating them oftheir past crimes and authorizing them to 
continue carrying out crimes for a large categorical group ofoffenders? 

LYNCH: 
Senator, we would not have that type ofdirect dealing with offenders; theywould come to our attention as part 
ofan investigation or part ofan issue where theywould already be under suspicion ofsome sort of 
wrongdoing. 

So we would not -- we would not have that type ofdiscussion with someone who might be represented or 
might have other rights. We would not have that type ofdiscussion with someone. 

CRUZ: 
So that's not anything you ever did? 

LYNCH: 
No. 
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We  do  have  priorities  within  my  office.  We  do  have  guidelines  within  my office.  Those  are  shared  with  our  
law  enforcement  colleagues.  We  also  share  them  with  many ofour  state  and local  colleagues  as  we  -- as  we  
discuss  where  to  best place  certain  types  ofcases.  

GRASSLEY:  
Senator...  

CRUZ:  
Thank you  very  much,  and  -- and  we  will  continue...  

GRASSLEY:  
Thank you,  Senator  Cruz.  

CRUZ:  
...  later  on  in  the  day.  

GRASSLEY:  
Senator  Franken  now.  

FRANKEN:  
Thank you,  Mr.  Chairman,  and  congratulations  on  being  the  chairman.  

GRASSLEY:  
Thank you.  I'm glad  to  be  chairman.  I  can  tell  you  that.  

(LAUGHTER)  

FRANKEN:  
I  -- I  know  you  are.  

(LAUGHTER)  

Ms.  Lynch,  congratulations  on  your  nomination.  

LYNCH:  
Thank you,  Senator.  

FRANKEN:  
It  was  very  -- it  was  great  meeting  with  you.  Your  reputation  for  smart  and tough  precedes  you,  and  you  didn't  
disappointment in  ourmeeting,  and thank you  for the  wide-ranging  conversation  -- how  was  lunch?  

(LAUGHTER)  

LYNCH:  
Excellent.  Thank you,  sir.  

FRANKEN:  
Yeah.  You  enjoyed  lunch?  

LYNCH:  
Yes,  sir.  

FRANKEN:  
Good.  
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I  wanted  to  -- I  -- I  discussed  a  couple  things  -- number ofthings  when  -- when  you  were  in  my office,  and I  
want to  bring  them up  again,  talk  about them.  

One  is  our -- just  our  prison  system.  We  have...  

LYNCH:  
I'm  sorry,  sir?  I'm  sorry?  

FRANKEN:  
Our  prison  system,  I  want to  talk  about  our prison  system.  

We  have  -- the  United  States  has  5  percent  ofthe  world's  population,  25  percent  ofthe  prison  population.  

I  think one  ofthe  biggest problems  is  that  we've  used  our criminal  justice  system as  a substitute  for  a  well-
functioning  mental  health  system.  We  have  a  lot  ofpeople  in  prison,  in  jails  in  this  countrywho  shouldn't be  --
probably shouldn't be  there  and  who  -- it's  not  serving  anybody any purpose.  

We  have  young  people  with  -- and  others  with  mental  illness  who  are  in  solitary confinement,  and  it just  makes  
their -- their  mental  health  worse.  

So  what  I  -- what  I  want to  do  to  address  that is  something  called the  Justice  andMental  Health  Collaboration  
Act.  It's  a  reauthorization  ofMIOTRA,  which  the  Mentally Ill  Offender Treatment  and Rehabilitation  Act,  
which  has  been  very bipartisan  in  the  past  and  should be  -- in  fact,  it  is  bipartisan.  It's  been  carried by a  
Republican  in  the  House.  

And I  just  want to  ask you  for  your  support  as  we  go  forward in  making  sure  that  our  criminal  justice  system  
isn't  -- not just  wasting  money but  wasting  lives  and that  -- that  you  will  work together  with  me  on  that.  

LYNCH:  
Senator,  I  look forward to  working  together with  you  on  that  as  well  as  other  important issues.  

I  think  you've  highlighted  one  ofthe  most important developments  in  criminal  justice  research  and  literature  
has  been  the  ongoing  research  that has  been  done  into  the  root  causes  ofso  many  -- so  much  ofour criminal  
activity.  

In  particular,  where  the  mentally ill  are  involved,  we  continue  to  learn  more  and  more  about how  that illness  
impacts  them  as  they  make  their way through  the  criminal  justice  system.  And I  look forward to  taking  
advantage  ofthat  new  knowledge  with  you  and  working  with  you  on  that  and  other  important issues.  

FRANKEN:  
Yeah.  Some  ofthis  involves  -- I  don't know  ifyou  heard  ofcrisis  intervention  training,  but  crisis  intervention  
training  is  teaching  both  police  on  -- on  the  ground  and  corrections  officials  in  prisons  to  recognize  when  
they're  seeing  someone  with  -- with  a  mental  health  problem and  to  deal  with  it in  the  correct  way.  

LYNCH:  
Certainly.  Certainly,  because  I  think the  research  has  shown  -- and  certainly,  anyone  with  experience  with  a  
family  member  or a  friend  who  has  a mental  illness  knows  that  sometimes  conditions  may  manifest themselves  
in  ways  that  appear  to  be  disruptive  but  are,  in  fact,  a reflection  ofthe  illness.  

FRANKEN:  
And  so  what  -- what  I'll  be  doing  with  this  is  -- is  doing  mental  health  courts  so  that ifa  prosecutor,  an  
arresting  officer  and the  defense  attorney and the  judge  say,  "This  person  belongs  in  amental  health  court  and  
not"  -- so  they can  be  treated  and  not go  to  prison  where  it's  going  to  clog  up  the  prison  system  and  make  this  
person's  condition  worse,  then  we'll  do  that.  
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And also  to  do  veterans  courts,  because  we  have  so  many  veterans  that  are  coming  back  with  invisible  wounds.  

LYNCH:  
Yes.  

FRANKEN:  
And  sometimes  those  invisible  wounds  will  be  medicated by drugs  or  by alcohol,  and  instead  ofgoing  to  -- to  
prison,  maybe  it's  time  -- we  can  go  to  a veterans  court.  

LYNCH:  
Certainly,  Senator.  I  know  that  some  ofmyU.S.  attorney  colleagues  have  been  instrumental  in  working  on  the  
concept  ofveterans  courts  in  particular  as  part  ofthe  department's  strong  commitment  to  protecting  all  ofthe  
rights  ofveterans.  

You  are  so  correct.  We  ask so  much  ofour  men  and  women  in  uniform,  and  they come  back to  us  often  
different from  how  they left  with  wounds  that  we  can  see  and  wounds  that  we  often  cannot  see,  and I  believe  
we  have  an  obligation  to  provide  them the  best treatment to  thank them  for  their service  to  our country.  

FRANKEN:  
Fabulous.  I  look forward to  working  with  you  on  that,  should you  be  confirmed,  which  I  -- I  hope  you  will.  

Let  me  move  on  to  something  kind  ofspecific.  

I  -- I  was  chair  and  now  will  be  ranking  member  ofthe  Privacy Technology and  the  Law  Subcommittee,  and  
there's  a  lot  oftechnology out there  that's  new  that  we're  -- we're  learning  about  some  unforeseen  consequences  
ofit.  

There's  a thing  called  stalking  apps.  I  don't know  ifyou  know  about  -- we  -- we  discussed  this.  

And incredible  -- when  I  first did Location  Privacy Subcommittee  hearing,  my first hearing,  I  got  some  
testimony from the  Minnesota  Coalition  for BatteredWomen,  and  they told  a  story ofa  woman  who  had  an  
abusive  partner,  and  she  went to  a county building  in  -- it  was  in  St.  Louis  County in  northern  Minnesota,  and  
while  she  was  there  on  her phone,  she  got  a  text from  her  abuser,  "Why are  you  in  the  county building?  Are  
you  going  to  the  domestic  violence  place"?  

Well,  it  scared her  so  much,  they took her  to  the  courthouse  to  get to  -- file  an  order  against him.  While  she's  
there,  she  gets  from him saying,  "Why are  you  at the  courthouse?  Are  you  getting  a  restraining  order  against  
me"?  It's  terrified her.  

And  it turns  out -- we've  have  testimony on  this  -- this  is  very common.  

Now,  DOJ  does  have  the  authority  under  existing  wiretap  laws  to  prosecute  creator  ofapps  that  allow  stalkers  
to  listen  to  their  victims'  phone  calls,  intercept text  messages  or  otherwise  intercept  content from  victims'  
phones,  andDOJ  has  prosecuted  one  app  developer  who  created  an  app  to  do  this  thing,  and  I  ask that you  
continue  to  do  that.  

But looking  ahead,  would you  work  with  me?  I  have  a  bill  to  stop  these  things,  to  stop  the  marketing,  the  
manufacture  ofstalking  apps  and  also  would ask that DOJ  keep  data  on  this,  because  the  last  real  data  we  have  
on  this  is,  like,  from  2006.  I  don't know  how  much  you  keep  up  with  technology,  but  since  then,  a  lot  more  
people  have  these  smart phones,  and  this  is  a  real  problem.  

LYNCH:  
Senator,  you've  outlined  a  very important issue  as  it  relates  to  the  victims  ofdomestic  violence  or  anyone  who  
fears  that  someone  that they thought  was  close  to  them  might turn  on  them instead.  
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Certainly,  I  look forward to  working  with  you  and  keeping  you  apprised  not  only ofthe  department's  efforts  
and the  continued  prosecution  ofthese  matters  but to  look  at the  statute  with  you  and  provide  whatever  
assistance  we  can.  

FRANKEN:  
Thank you.  Look forward to  that  as  well.  

One  last thing  -- I  have  about two  minutes  -- I  am  very  concerned  about the  telecommunications  industry  
consolidating,  and I'm  specifically concerned  about the  telecommunications  industry consolidating,  and I'm  
specifically concerned  about Comcast's  proposed  acquisition  ofTime  Warner Cable.  

This  is  the  largest  cable  provider  and  the  -- second  largest  cable  provider.  It is  the  largest Internet  -- broadband  
Internet provider  -- the  third largest broadband Internet provider.  To  me,  this  is  just too  big,  and theywould  
have  unprecedented  power  in  the  telecommunications  industry.  

I  have  -- there's  been  a lot  ofcomment  on  this,  including  my  comment  on  this  to  the  Antitrust Division.  

Will  you  commit to  reviewing  the  serious  concerns  about the  proposed Comcast-Time  Warner  deal  that I  and  
so  many others  have  raised  and  just do  all  that you  can  to  ensure  that the  Antitrust Division  is  empowered to  
stand  up  to  telecommunications  giants  like  Comcast ifthat's  deemed  necessary?  

LYNCH:  
Certainly,  Senator.  

The  Antitrust Division  plays  an  extremely important  role  in  keeping  our  markets  competitive  and  open  for  
everyone.  And  I  look forward  to  learning  more  about this  case,  to  reviewing  those  issues  and to  working  with  
you  to  make  sure  that  all  the  concerns  about this  are  brought to  our  attention  so  that they can  be  dealt  with  by  
the  Antitrust Division  as  we  move  forward.  

FRANKEN:  
OK,  then  I'll  probably  vote  for  you.  

(LAUGHTER)  

Thank you.  Thank you,  Mr.  Chairman.  

GRASSLEY:  
Thank you,  senator  from  Minnesota.  

Now  Senator  we  go  to  Senator  Flake.  

FLAKE:  
Thank you,  Mr.  Chairman.  

Thank you,  Ms.  Lynch.  Appreciated hearing  your life  story  and  seeing  your  family here,  and  appreciated the  
meeting  we  had in  -- in  my  office  a few  months  ago  as  well.  

I  -- I  brought  something  up  there,  and I'll  bring  it  up  to  you  again,  with  regard to  the  border  situation  in  
Arizona.  

We  have  had,  obviously,  ongoing  problems  on  the  border.  We  share  such  a  large  border  with  Mexico,  but there  
have  been  some  considerable  successes.  
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And one  ofthe  successes  over the  past  several  years  has  been  in  the  so-called Yuma  sector,  where  we've  seen  
apprehensions  go  from  about 140,000  in  Fiscal  Year  2005  to  about  6,000  last year.  So  considerable  success.  

That  contrasts  with  the  Tucson  sector,  which  has  seen  a drop.  I  think because  ofthe  economy,  we've  seen  a  
drop  anyway but  not  nearly as  significant.  In  fact,  there  were  about 87,000  apprehensions  in  the  Tucson  sector.  

One  ofthe  things  that I  think just  about  everybody attributes  the  success  in  the  Yuma  sector to  is  something  
called Operation  Streamline,  and  it  allows  the  so-called  consequences  program  to  be  implemented,  where  first-
time  crossers  are  met  with  consequences.  

And it has  -- it's  -- it's  pointed  to  by certainly law  enforcement  organizations  in  Yuma  and  along  that  sector,  
and  -- and  just  about  everyone  else  recognizes  it's  been  successful.  

The  problem is  just last  year,  it looks  like  DOJ  has  said that they're  no  longer  going  to  implement parts  ofthat  
and that first-time  offenders,  unless  there's  some  other circumstance,  theywill  not be  prosecuted.  

What  -- what  are  the  specifics  ofthis  new  policy as  you  understand it  with  Operation  Streamline?  

LYNCH:  
Certainly,  Senator,  I've  had the  opportunity to  know  somewhat  about this  matter  from  my discussions  with  my  
colleagues,  the  U.S.  attorneys,  not just  along  the  Arizona  border  but also  in  Texas  and California,  and they  --
they  work hard  everyday to  keep  our borders  safe  and  essentially to  protect the  people  in  their  districts  but  also  
to  deal  with  this  -- this  ever-growing  problem.  

And I  believe  that -- again,  I'm not familiar  with  the  current  status  ofOperation Streamline,  but  as  it  -- as  it  --
as  it  relates  to  first-time  prosecutions  ofindividuals,  individuals  are  still  being  prosecuted.  

And to  the  extent that  a first-time  crosser  would  not be  prosecuted,  they still  would be  subject to  just pure  
removal  without there  being  a criminal  case  involved.  

And I  believe  that the  issues  in  managing  the  program have  had  a great deal  to  do  with  resources,  particularly  
with  the  budget  constraints  that  offices  have  found themselves  under  in  recent years.  

But I  can  assure  you,  Senator,  that the  commitment to  protect the  border is  strong,  not  only among  U.S.  
attorneys  who  work  on  the  border but throughout the  U.S.  attorney community  and the  department,  and  would  
be  one  ofmy priorities  also  as  attorney general.  

FLAKE:  
As  I  mentioned,  this  is  what  distinguishes  the  Yuma  sector from the  others,  is  the  success  with  this  program.  

Ifyou're  -- ifyou're  saying  now  that it's  a  budget issue,  why haven't  we  seen  concern  about the  budget  or  those  
budget  aspects?  Why hasn't  DOJ  come  to  Congress  and said,  "We  are  having  issues  here,  and  so  in  order to  
continue  with  this  program,  we're  going  to  need  additional  funding"?  

To  your  knowledge,  has  that happened?  

LYNCH:  
I'm  not  aware  ofwhat's  gone  into  the  specifics  ofthe  department's  budget.  I'm  generally aware  ofthe  budget  as  
it  relates  to  U.S.  attorneys  generally but  not the  department  as  a  whole  or  as  it  relates  to  specific  programs,  so  
I'm  not  able  to  provide  that information  to  you.  

I  certainly  -- it is  certainly  something  that  I  would be  working  closely on,  should I  be  confirmed  as  attorney  
general.  
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FLAKE:  
I  guess  I'll  put  it this  way:  Barring  budget issues,  is  this  a program  that  you're  committed  to,  or  do  you  have  
other  issues  with  it?  

LYNCH:  
Certainly,  it's  a program that  I  think has  been  effective.  I  think there  -- there  have  been  concerns  raised  about  
resources  and about the  way the  program  has  been  managed  from the  judiciary and  others.  We're  always  trying  
to  be  responsive  to  all  the  parties  involved in  these.  

But  with  respect to  the  issue  itself,  I'm  certainly  committed to  work  on  that issue  with you  and the  members  of  
the  committee,  be  it through  Operation  Streamline,  ifit  can  be  maintained,  or  in  an  equally effective  program.  

FLAKE:  
Well,  for the  record,  we've  not,  to  my knowledge,  received  any concerns  about budget issues  with  regard to  
Operation  Streamline.  It  seems  to  have  been  another  decision  that  was  made,  and  -- and  I  will  be  following  up  
with  you.  

We  want to  make  sure  that,  you  know  -- let  me  just  step  back.  I  -- I  believe  we  need  to  do  a  lot  with  regard to  
immigration  policy.  I'm  a  sponsor ofthe  comprehensive  bill  that  went through  the  Congress  last  -- two  years  
ago  through  the  House  -- I'm  sorry,  through  the  Senate  and didn't get through  the  House.  

So  this  isn't  all  we  need to  do,  but it's  a  significant part  ofwhat  we  need to  do,  andArizonans  have  paid the  
price,  a  disproportionate  price,  for  a  long  time  for the  federal  government's  failure  to  have  a  secure  border.  

And  so  when  we  have  programs  like  this  that  work  and  we  -- we  see,  you  know,  success  in  one  sector  and  --
and  everybody can  point to  that,  then  it's  very disturbing  when  DOJ  pulls  back  on  that.  

And  we  fear  that  -- that Yuma  sector,  as  the  economy kicks  up  again  and  crossings  are  -- are  more  frequent,  
that  we're  going  to  have  the  same  problems  that  we  had  a  few  years  ago,  and  that just  -- we  can't go  on  with  
that.  

Secretary Johnson  is  in  Arizona,  or  just  visited  Arizona,  visited  the  border.  He's  -- he's  done  that  a  few  times,  
met  with  the  ranchers  with  some  oftheir  concerns,  particularly in  the  Tucson  sector.  And there's  still  a  lot  that  
needs  to  be  done,  and  it's  going  to  require  a  real  partnership  between  a lot  ofpeople  to  make  sure  that it  works.  

Switching  gears,  some  ofmy  colleagues  have  mentioned trade  secrets  and economic  espionage,  but just to  
focus  specifically on  the  theft  oftrade  secrets  and foreign governments,  last May,  the  Department  ofJustice  
announced indictments  offive  Chinese  military hackers  for  foreign  theft  oftrade  secrets  and  economic  
espionage,  among  other  crimes.  

When  announcing  these  charge,  AttorneyGeneral  Holder said,  "The  administration  will  not tolerate  actions  by  
any nation  that  seeks  to  illegally sabotage  American  companies  and  undermine  the  integrity  offair  competition  
and free  markets.  This  case  will  serve  as  a  wakeup  call  to  the  seriousness  ofongoing  cyber  threat,"  he  said.  

Would you  agree  with  SecretaryHolder -- I'm  sorry,  AttorneyGeneral  Holder's  statement as  well  as  other  
statements  by the  executive  branch  that this  is  a growing  and persistent threat?  

LYNCH:  
Senator,  I  -- I  would  agree  with  those  statements,  and I  would  add  that I  have  seen,  through  cases  in  my own  
district,  that this  is  a  growing  and increasing  threat.  

My office  has  also  worked  on  matters  involving  foreign  nations  attempting  to  obtain  technology under  false  
pretenses.  
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We've  worked  closelywith  our  colleagues  in  other agencies  to  bring  these  cases  to  fruition.  I'm  very proud  of  
the  work that  we've  done.  

And it is  an  ever-growing  concern,  certainly  -- and has  been  also  expressed  by the  FBI  not  only under  the  -- the  
current director  but  under former  DirectorMueller.  

So  I  look forward  to  working  closelywith  our law  enforcement partners  and  with  this  body to  deal  with  the  
numerous  ways  that  we  have  to  fight this  problem.  

FLAKE:  
Last Congress,  I  introduced  the  Future  ofAmerica  Innovation  and  Research Act,  or  the  FAIRAct,  that  
provides  companies  with  a  legal  remedy to  -- when  their  trade  secrets  are  stolen  from  abroad.  

The  -- the  -- you  know,  the  concern  is  that,  you  know,  since  the  Economic  Espionage  Act  was  enacted  in  1996,  
I  think  there  have  only been  10  convictions  under Section  1831.  That's  -- that's  a lot  oftime  for  just  a  few  
convictions.  

Since  the  FBI  can't investigate  andDOJ  can't prosecute  every single  theft  oftrade  secrets,  does  it  make  sense  
that there  might be  a,  you  know,  federal  civil  action,  cause  ofaction  that  could help  these  companies  through  
another remedy?  Does  thatmake  any sense.  

LYNCH:  
Well,  certainly,  Senator,  from  my  experience  in  advising  companies,  boards  and  general  counsel,  I  understand  
the  importance  ofcorporations  being  empowered to  act  on  their  own  behalfand protect their  intellectual  
property and their trade  secrets.  

I  haven't had the  opportunity to  study the  bill  that  you  discussed,  but  I  certainly look forward to  doing  so  and  
having  further discussions  with  you.  

FLAKE:  
Well,  I  appreciate  that.  

Victims'  services,  another  area  that has  been  ofsome  concern.  Last year  Congress  passed the  victim  ofchild  
abuse  recognition  -- I'm  sorry,  Victim  ofChild Abuse  Act  re-authorization.  And I  was  pleased  that the  sponsor  
ofthe  bill  agreed  to  include  an  important provision  that  clarified Congress'  intent that  the  money from the  
crime  victims'  fund  should  only be  used to  assist  victims  ofcrime.  

Will  you  commit to  follow  that  new  law  and direct the  victim  advocates  in  the  U.S.  attorneys'  offices  that this  
money only be  used  for  victims?  In  the  past  we've  seen  it  used  for  witness  travel  and  other administrative  
duties  and  not  actually focus  on  the  victims.  

LYNCH:  
Certainly,  the  management  ofthe  issue  ofhow  to  provide  not  only restitution  but  support to  victims  is  an  
important  one  to  the  department  and to  me  as  United States  attorney.  

And I  think that  we'd have  to  work to  implement the  law  that  you  have  discussed.  My  understanding  is  that it is  
being  implemented,  certainly the  guidance  has  gone  out to  ensure  that the  victim  -- victim advocates  and  
offices  are  being  appropriately focused.  

I  know  in  my own  office,  we  have  victim advocates  who  work  closely with  the  victims  ofcrimes,  families  
who've  suffered incredible  loss,  and  provide  a great  support to  them.  And I  fully  support  empowering  those  
professionals.  
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So,  yes,  Senator,  I  believe  that  you  -- that the  law  that  you  mention  is  one  that is  being  implemented.  I  
certainly will  commit  to  ensuring  that it is  so.  

FLAKE:  
OK.  Thank you.  And  should you  be  confirmed,  I  look forward  to  working  with  you.  

LYNCH:  
Thank you,  sir.  

GRASSLEY:  
Next person  is  Senator  Blumenthal.  

And  when  Senator Coons  comes  back,  obviously we've  skipped  over  him,  I'll  call  on  him  as  the  next  
Democrat.  

BLUMENTHAL:  
Thank you,  Mr.  Chairman.  And thank you  for  your  courtesy and thoughtfulness  in  the  way that  you've  
conducted this  hearing.  And I'm  proud to  serve  under  you  as  chairman.  

GRASSLEY:  
Thank you.  

BLUMENTHAL:  
And,  thank you,  U.S.  Attorney Lynch  for  being  here  today  and  also  for having  your family  welcomed,  your  
husband,  Stephen  and your dad,  Lorenzo.  

The  two  most  common  words  I  think that have  been  used to  describe  you  are  smart  and  tough,  and  I  can  see  
from  your  dad  and  I'm  sure  it's  true  ofyour  mom that  you  come  by those  qualities  honestly.  

(LAUGHTER)  

LYNCH:  
Yes.  

BLUMENTHAL:  
In  the  best  sense  ofthe  word,  sir.  And you  should  be  very proud  ofyour  daughter.  

Your testimony has  been  among  the  most  accomplished  and impressive  that  I've  seen  as  a member  ofthis  
committee  and  I'm  sure  you've  done  yourselfa  lot  ofgood today,  not that  you  necessarily needed  it,  but thank  
you  for  your  very forthright  and  erudite  answers.  

I  want to  begin  by focusing  on  human  trafficking.  You  have  a great  record  on human  trafficking.  I  count 10  
major prosecutions  that  you've  done  while  United States  attorney,  focusing  particularly  on  targeted  sex  
trafficking  while  also  pursuing  labor  trafficking.  

And in  a  case  that you  brought  against the  7-Eleven  franchisees,  you  stated publicly that the  defendants  were  
running  a  modern-day plantation  system  and the  system looked  a lot like  modern-day  slavery  -- slavery.  

You  brought the  case  relying  on  statutes  relating  to  immigration  enforcement  and identity theft and  wire  fraud,  
not  on  the  statutes  that specifically focused  on  criminalizing  human  trafficking.  I  wonder whether  you  could  
relate  to  us  whether  you  think those  statutes  need to  be  strengthened.  

Ifyou  couldn't in  a sense  rely  on  them  to  bring  those  cases  based  on  human  trafficking,  whether we  should  
perhaps  strengthen  them?  And,  in  particular,  the  Trafficking  Victims  Protection  Act  of2000  provided  

Document  ID:  0.7.10663.29392-000001  



mandatory restitution  for  trafficking  victims,  a  provision  that is  unfortunately  more  unenforced than  enforced.  
In  fact,  rarely  enforced,  I  think,  to  provide  for  restitution.  

A  recent  study by the  Human  Trafficking Pro  Bono  Legal  Center  took  a look  at how  this  requirement  works  in  
practice,  and they found that only about 36.6  percent  ofthe  cases  did prosecutors  bother  to  request  restitution.  

So,  my question  is  really two-fold.  Number  one,  do  the  statutes  need to  be  strengthened?  

And,  number  two,  can  you  and  would you  do  more  to  make  sure  that  restitution  is  provided to  the  victims  of  
human  trafficking?  

LYNCH:  
Certainly,  Senator.  The  issue  ofrestitution  for the  victims  ofhuman  trafficking  is  an  important  one,  
particularly as  we  do  increase  the  number  ofcases  that  we  bring.  Certainly,  sometimes  there  are  situations  
where  a  court  may not impose  restitution  because  the  funds  are  not there  or  for other  legal  reasons,  but  where  
we  can,  we  always  do  seek  a restitution  order  for the  victims.  

We  in  particular  have  worked  with  other governments  to  provide  them  information.  Where  we  have  found,  for  
example,  that  certain  small  cities  in  Mexico  have  been  a prime  source  ofthose  who  would traffic  women  into  
the  United States,  into  the  Eastern  District ofNew  York,  we  have  worked  with  the  Mexican  government to  
provide  them  information  so  that they could possibly effect  seizures  that  we  could  not under our particular  
asset forfeiture  laws.  

So,  it's  a  very,  very important issue  to  me  as  United  States  attorney.  And  should I  be  confirmed  as  attorney  
general  would be  one  I  would  look forward  to  working  with  you  on  to  make  sure  that  all  ofthe  laws  involving  
victim  protection  are  as  strong  as  possible.  

With  respect to  the  7-Eleven  case,  we  did  not have  the  evidence  that the  workers  had  been  moved  across  state  
lines  to  effectuate  the  crime.  And  so,  therefore,  we  would not have  been  able  to  use  the  trafficking  laws  per  se.  
But  as  with  that  case,  with  every case,  we  look  at the  -- at the  relevant facts  and the  laws  and  bring  the  
strongest  case  that  we  can.  

And,  certainly where  we  have  seen  numerous,  numerous  incidences  ofchildren  and  women  being  trafficked  
from  within  the  United  States,  sometimes  even  simply just crossing  one  state  border,  as  well  as  from overseas,  
we've  never hesitated to  act.  And  should  I  become  attorney general,  it  will  be  one  ofmy priorities.  

BLUMENTHAL:  
I  would  welcome  that priority  very  much,  as  the  co- chairman  ofthe  human  trafficking  caucus  in  the  Senate.  
It's  a  very bipartisan  one,  the  co-chairman  is  Senator  Rob  Portman  ofOhio.  So  I  look forward to  working  with  
you  on  it.  

Let  me  ask  you,  and first  ofall,  welcome  your  comments  about the  invisible  wounds  ofwar.  Thank you  to  
your uncles  and  cousins  for  their  service  in  Vietnam and to  your  brother  for  his  service  as  a Navy SEAL.  I  say  
that  as  a dad  ofa  Marine  Corps  Reserve  veteran  who  served  in  Afghanistan  and  another  son  who  is  currently in  
the  Navy.  

And I  would hope  that you  will  continue  to  focus  on  those  issues  relating  to  post-traumatic  stress  and traumatic  
brain  injury as  they  may be  a  cause  ofcertain  kinds  ofconduct that  may be  unwelcome,  may even  be  criminal.  

Because  what  we've  found is  that  a  better understanding  ofthose  invisible  wounds  ofwar  and the  inner  
demons  that  many ofour  veterans  bring  back  with  them can  lead to  more  thoughtful  and humane  treatment  
through  our criminal  justice  system.  
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I  want to  ask  you,  finally,  in  the  time  that I  have,  about one  ofthe  criticisms  that has  been  made  ofthe  
Department  ofJustice  in  its  allegedly too  lenient treatment  ofcertain  corporate  defendants  as  being  too  big  to  
jail,  so  to  speak.  

In  remarks  that  you  made  after the  Department  ofJustice  entered into  a  settlement  with  HSBC  for  money  
laundering,  I'm sure  you  recall  it,  you  said that the  settlement had  deterred that  company,  but  you  weren't  sure  
that it  would deter  other companies.  

So  my question  is  whether  more  can  be  done  to  more  aggressively prosecute  white  collar crime,  corporate  
crime,  to  dispel  at least the  widespread  impression  or  perception  that perhaps  the  Department  ofJustice  has  
been  too  lenient?  And,  in  particular,  would  you  work  with  me  on  a  bill  that  I've  authored that  would  make  
certain  corporate  officers  criminally liable  ifthey are  aware  ofsignificant potentially deadly  risks  to  workers,  
workplace  safety problems,  and fail  to  act  or make  it public?  

So  this  bill  is  called  "Hide  No  Harm."  It's  a  bill  that's  designed  to  protect  workers  on  their  jobs,  and it focuses  
on  that part  ofthe  potential  wrongdoing  that  may be  committed by corporate  officers.  

But  also  -- again,  two-part question  -- would  you  consider  pursuing  more  aggressively  criminal  laws  that  may  
be  applied to  corporate  officers  who  are  involved in  malfeasance  or  violations  offederal  criminal  laws  
generally?  

LYNCH:  
Certainly,  Senator.  

When  it  comes  to  white-collar  crime  or  any kind  ofcrime,  as  a career prosecutor and  as  U.S.  attorney,  I've  
been  very aggressive  in  pursuing  those  types  ofcases.  

With  respect to  -- should I  become  confirmed  as  attorney general,  I  would  continue  that  and direct that the  
Department  ofJustice  continue  its  focus  on  examining  the  facts  ofevery case,  following  the  law  wherever  it  
took  us.  

At the  outset,  no  individual  is  too  big  to  jail,  and  no  one  is  above  the  law.  There  are  certain  situations  where  we  
may  come  to  a  different  resolution  or  may decide  that  a  civil  resolution  is  appropriate,  but that is  only  after  a  
full  and fair  analysis  ofall  ofthe  facts  and the  law  and the  relevant burdens  under  the  criminal  justice  system  
or  the  civil  system.  

But  that being  said,  Senator,  I  believe  ifyou  look  at the  record  ofthe  Eastern  District  ofNew  York,  we  have  
prosecuted  a number  ofcorporate  officers  for  -- for  insider  trading,  with  respect to  the  Brooks  case,  and  
corporate  malfeasance  in  other  cases  as  well  as  for  violations  ofthe  FCPA.  

We  have  struck  significant  -- wrung  significant  concessions  from  corporations  and  made  major  changes  in  the  
way in  which  corporations  and financial  institutions  are  structured  and  operate  that as  act  as  a deterrent.  

And  we  have  been  clear with  respect  to  the  industries  within  which  we  are  looking  that  should  a  corporation  
not  engage  in  preventive  behavior  or  should they not take  seriously the  type  ofinvestigation  we  bring,  that  
criminal  charges  will  be  brought.  

BLUMENTHAL:  
Thank you,  and  I  know  ofyour  very aggressive  and  distinguished  record in  this  area.  It's  one  ofthe  reasons  
why I  strongly support  you  and  I  look forward  to  voting  for  you  and  working  with  you  on  all  these  topics.  

And also  reform  ofthe  Foreign  Intelligence  Surveillance  Court...  

LYNCH:  
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Yes.  

BLUMENTHAL:  
...  as  you  know,  I've  advocated  a  public  advocate  to  defend  and  -- and  advocate  constitutional  liberties  in  the  
course  ofthis  secret proceeding,  the  Foreign  Intelligence  Surveillance  Court.  

I'm  not going  to  ask you  to  commit  on  that issue,  but I  hope  that you  will  work  with  me  on  it  as  well  as  these  
other issues,  and I  very  much  appreciate  your  being  here  today and  your  public  service  and  your  family's  
service.  

Thank you  very  much.  

Thanks,  Mr.  Chairman.  

LYNCH:  
Thank you,  Senator.  

GRASSLEY:  
Thank you,  Senator.  Now  I  go  to  Senator Vitter.  

VITTER:  
Thank you,  Mr.  Chairman.  

And  thank you,  Madam  U.S.  attorney.  And  thank you  for the  meeting  in  my office.  

As  I  told  you  at the  time,  I  was  very disappointed  and frustrated,,  because  you  didn't  respond directly to  any of  
my big  topics,  and  you  said  you'd  look into  these  matters  and  -- and  consider  them.  

And  -- and  as  I  promised,  I  restated the  big  questions  in writing,  and  -- and  I  was  further  disappointed  when  
yesterday,  I  got  a  letter  saying  there  would  be  no  response  to  that.  

But  -- but  maybe  the  third  time  is  a  charm  for  me  asking  them,  so  we'll  try here.  

As  I  told  you  in  my  office,  like  many,  many citizens  and  members  ofthe  Senate,  I  have  a huge  concern  
regarding  what I  think is  the  president's  illegal,  unconstitutional  executive  amnesty,  and I  have  a  huge  concern  
ofthe  fact that you  think it is  within  the  law.  And  we  were  talking  about that.  

So  I'm  going  to  put  up  what is  the  central  statutory argument that the  president's  lawyers  point to  in  terms  of  
his  allegedly having  authority for  this  executive  amnesty,  and it talks  about granting  parole  only on  a  case-by-
case  basis.  

So  I  guess  one  ofmy key questions,  which  we  talked  about in  my  office,  is,  do  you  really think his  granting  
this  amnesty,  this  new  status,  to  about five  million  illegal  aliens  is  acting  on  a case-by- case  basis  as  mandated  
by the  statute?  

LYNCH:  
Senator,  I  greatly appreciate  the  question  as  well  as  the  opportunity that  we  had to  discuss  the  matters  in  your  
office.  

With  respect,  again,  to  my review  ofthe  opinions  supporting  the  Department ofHomeland Security's  request  
for a  legal  basis  for  taking  certain  actions  and  prioritizing  removal,  as  indicated,  I  did find it to  be  reasonable  
that  we  would prioritize  removal  ofthe  most dangerous  undocumented immigrants  with  our limited  resources,  
particularly those  who  were  involved in  violent  crime,  terrorism,  recent  crossers,  those  with  criminal  records.  
That  seemed to  me  to  be  acting  in  the  interest  ofpublic  safety and  appropriate.  
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With  respect to  other individuals  who  may not be  as  high  on  that priority list,  my understanding  is  that that is  a  
status  that theywill  have  for  a briefperiod  oftime.  

And certainly,  as  you  look  at the  issue  ofexecutive  discretion  or  prosecutorial  discretion,  you  always  want  to  
have  the  ability to  still  look  at individuals  and  make  a determination  as  to  whether  or  not they  should be  in  that  
lower  priority,  and  I  didn't see  anything  in  the...  

VITTER:  
Ms.  Lynch,  as  we  -- as  we  talked  about in  my office,  though,  his  action  goes  well  beyond  setting  prosecutorial  
priorities,  doesn't it?  

Apart from that,  he  goes  further  in  granting  this  broad category offolks  a certain  status  for three  years  at  a  
time,  and then  he  takes  another  affirmative  step  in  giving  them a  work permit.  So  those  two  steps  are  going  
beyond  setting  priorities  for prosecution,  are  they not?  

LYNCH:  
Well,  certainly,  Senator,  as  relates  to  how  the  Department  ofHomeland Security manages  the  removal  process  
for those  in  the  low-priority  category,  however  they  may be  determined to  be,  again,  I'm not  aware  ifthose  
regulations  have  been  set forth  yet,  so  I  can't  comment  on  how  they'll  be  implemented...  

VITTER:  
Does  his  plan  go  beyond  setting  priorities  for prosecution  or not?  

Does  it  -- doesn't it,  in  fact,  go  beyond that by granting  these  folks  a parole  status  and giving  them a  work  
permit?  Isn't that  something  additional  to  simply  setting  internal  priorities  for  prosecution  ofthese  cases?  

LYNCH:  
Well,  Senator,  I  just  -- one  minor  point  at the  outset,  I  believe  that the  Department ofHomeland Security's  
action  refers  to  removal  and  not  necessarily prosecution.  

Certainly,  with  respect to  prosecution,  there  is  still  a  robust prosecution  under  the  immigration  laws,  and  in  my  
own  district,  they are  a  tool  I  use  quite  frequently.  

With  respect  also  to  what  would happen  to  those  individuals  who  would  be  in  a lower-priority status,  for  lack  
ofa  better  word,  again,  I'm not  sure  how  the  department  will  go  about implementing  that.  

My understanding  is  that the  issue  was,  was  there  a legal  framework for  establishing  such  a  -- a program?  And  
the  opinion  indicated that there  was.  

I  believe  individuals...  

VITTER:  
Do  you  agree  with  that  opinion?  

LYNCH:  
I  believe  individuals  still  have  to  apply,  at  which  point,  there  would  have  to  be  a  review  oftheir  eligibility and  
the  like.  

VITTER:  
Fundamentally,  do  you  agree  with  the  legal  opinion  we're  talking  about?  

LYNCH:  
I  thought that the  opinion  was  reasonable.  I  also  thought that it  made  distinctions  in  terms  of...  
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VITTER:  
Again,  going  back to  that legal  opinion,  this  -- put that back  up  -- this  is  a key element  ofit.  

So  do  you  think that  action  that's  applying  to  about 5  million  illegal  aliens  is  operating  on  a case-by-case  basis?  

LYNCH:  
Senator,  again,  I'm not familiar  with  how  the  Department  ofHomeland Security will  be  actually implementing  
the  orders  that it  will  be  -- that it'll  be  reviewing  and the  applications  that it  will  be  reviewing,  so  I'm not  able  
to  provide  you  with  specifics  on...  

VITTER:  
But you've  read the  orders.  Do  you  think that lays  out  a  system  that is  operated  on  a case-by-case  basis?  

LYNCH:  
With  respect to  my review  ofthe  Office  ofLegal  Counsel  opinion,  it did provide  a  reasonable  basis  both  for  
the  removal  and for  the  prioritization  ofcertain  people  as  it  came  to  removal.  

When  it  came  to  the  issue  ofwhether  or not there  could be  a  program  for  deferral,  it  seemed  to  refer to  legal  
precedent,  to  the  statute  itselfand  to  actions  by this  body,  among  others,  so  it  certainly  seemed  to  provide  a  
legal  framework for  that.  

And I  -- I  believe  also  what I  thought  was  -- was  noteworthy,  was  that  with  respect to  the  opinion,  some  ofthe  
requested  actions  by the  Department  ofHomeland  Security,  the  Office  ofLegal  Counsel  found  did  not have  
the  appropriate  legal  framework that  would  have  made  them something  that  could  be  carried  out  under  the  
current legal  system,  and  so  the  -- the  advise  was  not to  go  forward.  

VITTER:  
OK.  Well,  I'll  take  it  as  a  yes  that this  is  operating  on  a  case-by-case  basis,  and  I  -- and  I  just  think that's  really  
a  clear,  obvious  stretch  to  say that this  action  that's  going  to  affect 5  million  people  is  following  the  law  in  a  
case-by-case  basis.  

The  law  also  says  -- in  fact,  the  same  specific  citation,  it  says,  "This  decision  on  a  case-by-case  basis  has  to  be  
made  by the  attorney general."  

Now,  is  it your understanding  under the  president's  plan  that ifyou're  the  attorney general,  you're  going  to  be  
in  the  middle  ofthat process  making  those  decisions?  

LYNCH:  
Well,  Senator,  I'm not  aware  ofthe  -- the  regulatory framework  and  the  rules  that have  come  out  around  this  
statute  as  to  how  that  authority is  either  delegated  or  exercised,  so  I'm  not  able  to  give  you  an  exact  answer  
right  now  as  to  how  that  would  specifically be  implemented...  

VITTER:  
Well,  I've  read the  plan,  and the  plan,  as  I  read  it,  is  for  all  ofthat to  be  done  in  the  Department  ofHomeland  
Security.  So  my question  would be,  what is  the  statutory basis  to  allow  that  when  under the  statute,  not  some  
order,  not  some  legal  opinion,  the  statute,  the  law,  word byword,  it  says  the  attorney general  is  in  the  middle  
ofthat decision  on  a case-by-case  basis?  

LYNCH:  
So,  again,  Senator,  as  I  -- as  presented  to  me  by you,  today,  and thank you  for that information,  again,  I'm not  
familiar  with  the  ways  in  which  that  particular  authority has  been  exercised by the  attorney general,  whether  it  
has  been  delegated or  how  it is  shared  with  the  Department  ofHomeland  Security,  so  I'm  not  able  to  provide  
you  with  the  specifics  at this  point  as  to  how  I  would  exercise  that  authority.  
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VITTER:  
Well,  again,  I'll  have  to  be  following  up  for  a fourth  time,  but that'll  be  a central  question.  The  plan  is  not for  
the  attorney general  to  be  in  the  middle  ofthis  at  all.  The  statute  says  that the  attorney  general  is.  Why aren't  
we  following  the  statute?  

Let  me  go  to  another  case  that goes  to  following  the  law  which  Senator Hatch brought  up  earlier,  which  is  your  
comments  regarding  the  Department  ofJustice's  initiative,  Smart  on  Crime  initiative.  

Now,  as  I  read  it,  and based on  what I  know,  this  is  just  a  way to  clearly ignore  mandatory  minimums.  And  
there  are  crimes  that have  mandatory  minimums,  we  can  have  a  good debate  about  whether  those  should be  
lowered  in  some  cases  or  not,  but they  are  what they are.  They're  in  the  statute.  So  why  aren't  we  following  the  
statute  with  regard  to  crimes  with  mandatory  minimums?  

LYNCH:  
Well,  Senator,  with  respect to  the  enforcement  ofthe  narcotics  laws  that  contain  those  mandatory  minimums,  
laws  which  I  have  had  occasion  to  use  on  numerous  occasions  as  an  assistant U.S.  attorney,  as  a  career  
prosecutor and  as  U.S.  attorney,  those  laws  are  being  followed,  not just by  my office  but throughout the  U.S.  
attorney community.  

The  issue  with  Smart  on  Crime,  as  well  as  by a  number  ofoffices  who  have  sought to  prioritize  how  to  handle  
those  cases  in  an  area  -- in  an  era  oflimited  resources  is  focused  on  when  is  it best to  use  the  mandatory  
minimums  and  when  do  we  not necessarily have  to  use  them.  

But every office  still  retains  and  in  fact  exercises  the  discretion  to  impose  a  mandatory  minimum  sentence  
should  someone  who  may not  on  the  face  ofthe  policy fall  into  that  category,  but  upon  review  ofthe  case  
clearly does.  

VITTER:  
So,  when...  

LYNCH:  
That has  and is  being  done.  

VITTER:  
When  is  it best to  use  the  mandatory  minimums?  So  the  mandatory  minimums  aren't  mandatory?  

GRASSLEY:  
When  you  get done  with  that answer,  then  I'll  cull  on  Senator  Coons.  But go  ahead.  

LYNCH:  
Senator,  with  respect to  the  narcotics  policy,  certainly as  we  managed  -- as  we  handled  these  cases  in  the  
Eastern  District  ofNew  York,  we  rely heavily  on  the  mandatory  minimums  statutes  when  dealing  with  
numerous  drug  kingpins  that  we  have  built significant trafficking  cases  against,  many  ofwhom have  been  
extradited from  foreign  countries  or  have  been  operating  within  our  district.  

My fellow  U.S.  attorneys  use  the  mandatoryminimum  statutes  in  a similar way.  

We  all  look,  however,  at the  nature  ofthe  crime  problem in  our district  and  the  nature  ofthe  narcotics  problem  
in  particular  in  our  district.  And a  case  that  may  require  a  mandatory  minimum  in  my  district  may not  occur  in  
another part  ofthe  country.  Another part ofthe  country  may have  a different type  ofnarcotics  problem  and  
would have  a  different population  ofdefendants  than  you  would find in  Brooklyn  subject to  the  mandatory  
minimum statutes.  But they  are  still  being  utilized,  Senator.  

VITTER:  
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But,  Mr.  Chairman,  just in  closing,  I  just  observe  that  -- I  mean  that is  taking  all  meaning  out  ofthe  word  
"mandatory"  to  replacing  your  and your colleagues'  judgment for  the  judgment  offolks  who  wrote  the  law,  and  
that's  what this  whole  discussion  and debate  is  about.  

Thank you.  

GRASSLEY:  
And,  for  the  witness,  ifwe,  ifthere's  nobody here,  and you  want to  take  a break,  take  a break.  

LYNCH:  
Thank you.  

GRASSLEY:  
But just  as  soon  as  somebody gets  here,  I  hope  you  can  come  back  right  away.  

Senator  Coons?  

COONS:  
Thank you,  Chairman  Grassley.  

Ms.  Lynch,  congratulations  on  your  historic  nomination  and your very fine  conduct in  this  hearing  today.  

The  attorney general  ofthe  United  States,  one  ofthe  most important  offices  for  which  this  committee  has  
oversight  responsibility  and  consent responsibility.  The  current  attorney general,  Eric  Holder,  has  served  in  
that  office  with  distinction  under  very trying  circumstances.  

For  better or  worse,  the  attorney general  often  serves  as  a lightning  rod for  those  in  this  bodywith  complaints  
about the  administration,  and  I  think it takes  special  mettle  to  deal  with  that kind  ofconstant incoming  fire  
while  remaining  composed  and  focused  on  a constructive  and  forward-looking  agenda.  

I'm  interested in  hearing  from  you  about how  you  plan  to  carry forward  progress  on  some  ofthe  issues  that the  
Department  ofJustice  faces,  with  respect to  privacy,  collaboration  with  state  and local  law  enforcement,  I.T.  
protection,  and important  civil  rights  issues,  such  as  sentencing  reform,  voting  rights  and  racial  profiling.  

As  successful  as  AttorneyGeneral  Holder has  been,  there  remains  important progress  to  make  and  just two  
years  in  this  administration  to  make  it.  

First,  ifI  could,  about  state  and  local  law  enforcement.  Given  my previous  experience,  I'm  thrilled that  
someone  with  your  seasoned  and  senior experience  in  law  enforcement has  been  nominated  for  this  position.  

I  serve  as  co-chair  with  Senator Roy Blunt  ofthe  Senate  law  enforcement  caucus.  And the  Department  of  
Justice  plays  a central  role  in  supporting  state  and local  law  enforcement.  

Can  you  just  comment for  me,  ifconfirmed,  on  the  importance  you  would place  on  the  partnership  between  
federal,  state  and local  law  enforcement,  including  such  programs  as  the  bulletproofvest program,  the  Justice  
Reinvestment initiative,  the  Violence  Reduction Network,  which  is  particularly important to  me,  and  the  
information  sharing?  

And then,  second,  Senator Flake  asked  about this  previously,  but  could  you  just talk  about the  Victims  ofChild  
Abuse  Act programs  and  comment  on  what  experiences  you've  had  with  child  advocacy centers  and  how  they  
function  as  one  ofthe  partnership  undertakings  between  federal,  state  and local  law  enforcement?  

LYNCH:  
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Certainly,  Senator.  With  respect to  the  important partnership  between  the  Department  ofJustice  and  our state  
and local  law  enforcement  counterparts,  it will  be  one  ofmy highest priorities  to  ensure  that there  is  not  only  
collaboration  and  cooperation,  but  active  and  ongoing  discussion  about the  needs  that  we  can  help  fulfill  but  
also,  Senator,  what  we  can  learn  from our  state  and local  counterparts.  

It has  been  my  experience,  having  had the  benefit of,  frankly,  learning  from  some  ofthe  best law  enforcement  
agents  and police  officers  around,  that  no  one  knows  the  crime  problem like  the  cop  on  the  beat.  No  one  really  
understands  what's  going  on  in  a  community like  the  officer  who  walks  those  streets  every night  and knows  
those  residents  and  understands  those  issues.  

Similarly,  our  federal  law  enforcement  agency partners  have  outstanding  background effort  and  ability to  
manage  complex  cases.  Andwhen  we  combine  those  two,  we  have  been  -- we  have  been  able  to  achieve  
tremendous  results  for  victims  ofviolent  crime,  ofterrorism,  ofcyber  crime,  along  with  the  cases  you  
mentioned involving  vulnerable  victims  ofchild  abuse.  

So,  certainly I  feel  that  there  has  to  be  a collaborative  relationship,  but I  want to  essentially assure  you  that  in  
my  view  it  would be  one  where  we  would  not just provide  assistance  and  training  and grants  -- that is  very,  
very important  -- but  we  would  also  listen  and learn  as  well  from our  local  law  enforcement partners.  

COONS:  
Well,  thank you.  That's  both  a good  answer  and a  great  attitude.  And I  look  forward  to  working  with  you  on  
this  area  going  forward.  

The  U.S.  PATRIOT  Act,  and in  particular  its  Section  215  authority,  is  often  thought  ofas  a spying  program,  
which  in  some  ways  it  essentially is.  But it  also  is  and  can be  a tool  that DOJ  and  the  FBI  routinely use  in  the  
course  ofdomestic  law  enforcement  and  its  investigative  missions.  

Does  the  DOJ  use  Section  215  as  a  bulk collection  tool?  And could the  department  continue  to  make  effective  
use  ofSection 215  ifthe  enhanced  privacy protections,  the  limitations  on  bulk  collection  set forth  in  the  USA  
FREEDOM  Act  were  to  be  adopted?  

LYNCH:  
Well,  Senator,  Section  215,  as  I  understand it,  is  not  a  bulk  collection  tool  in  and  ofitself,  but a  way in  which  
the  government,  using  court  authority,  can  obtain  information  already gathered  that  might be  useful  in  ongoing  
national  security investigations.  

But certainly I  understand  that  as  we  work to  protect  our country from terrorists  who  seek to  attack  us  here  and  
abroad,  that we  have  to  be  mindful  ofour civil  liberties  and  the  privacy rights  ofanyone  who  may be  impacted  
by our  collection  procedures.  

And certainly I  look forward to  -- as  the  renewal  ofSection  215  comes  up,  I  look forward to  discussions  with  
you  and  the  other  members  ofthis  committee  about the  best  way in  which  to  keep  that  useful  tool  and  also  
reassure  this  body and  the  American  people  that it is  being  used  in  the  most  effective  way.  

COONS:  
I'm  also  concerned  about I.P.,  intellectual  property protections,  as  we  talked  about previously,  and trade  
secrets.  My understanding  is  several  other senators  have  also  asked  about this  issue,  so  I'll  try to  be  brief.  

I'm  concerned  about the  huge  transfer ofwealth  going  on  through  trade  secrets  theft  and  the  federal  crime  
under  the  Economic  Espionage  Act is  estimated to  be  responsible  for  up  to  $500  billion  annually in  terms  of  
losses  to  the  United States,  and yet there's  only one  or  two  cases  a  month,  federally,  brought by prosecutors.  

As  the  U.S.  attorney for  the  Eastern  District,  what's  been  your experience  in  investigating  or prosecuting  trade  
secret theft?  And  would  you  be  interested in  working  together  to  strengthen  the  resources  and  strengthen the  
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legal  authorities  for protecting  America  and  our  inventions  and  innovations  and  ensuring  that  we  stem  the  tide  
ofloss  through  trade  secret theft?  

LYNCH:  
Certainly,  Senator,  in  my experience  as  the  U.S.  attorney for  the  Eastern  District  ofNew  York,  I  don't believe  
we  have  any specific  indictments  around the  Trade  Secrets  Act.  

We  do,  however,  have  a number ofcases  where  we  have  -- we  have  intercepted foreign  actors  trying  to  obtain  
U.S.  information,  and  we  have  prosecuted them  under  other  statutes.  So  we  deal  with  very,  very  similar  issues.  

I  will  note  that these  cases  tend  to  be  complex  and  long-term.  They do  require  an  investment in  resources,  the  
devotion  oftime  on  the  part ofprosecutors  but  also  technological  resources  on  the  part  ofour  law  enforcement  
agencies.  

So  I  would  look forward  to,  should  I  be  confirmed,  working  with  you  and  this  committee  to  ensure  that  we  
have  the  appropriate  resources  we  need to  handle  these  cases.  

COONS:  
Well,  as  a  member ofthe  Appropriations  Subcommittee  responsible,  I  look forward to  working  with  you  on  
that.  I  think it's  vital  that  we  strengthen  the  protections  for America's  inventions  and inventors.  

I  want to  ask  about  criminal  justice  reform,  an  issue  that  I  think is  front  and  center and  -- and  important for  our  
country and for  our justice  system.  

We've  seen  in  a number  ofways  in  the  last  year  that  our criminal  justice  system is  broken  in  terms  ofhow  it  
deals  with  mass  incarceration  and its  impact,  in  particular,  on  drug  offenders  and  on  the  African  American  
population  ofour country.  

It's  not just  a civil  rights  problem but  also  a  fiscal  problem  and  social  problem,  and  ifyou  look  at the  numbers  
ofwho's  incarcerated,  for how  long  and  under  what  charges,  I  think there  is  a  significant inequality that  needs  
to  be  addressed.  

I  think we  need  legislation  through  this  committee  and in  this  body that  will  help  rationalize  overly  mandatory,  
overly long  drug  sentences  for  nonviolent  offenders.  

AttorneyGeneral  Holder  took  an  important  step  forward two  years  ago  when  he  issued revised  guidance  to  the  
field directing  prosecutors  not  automatically  charge  the  most  serious  mandatory  minimum triggering  levels  of  
drug  possession  against low-level,  nonviolent  offenders.  

I  wondered  whether  you  would  -- whether it's  your  intention  to  keep  in  place  Attorney General  Holder's  2013  
memorandum  or whether  you  would  look for other  or  additional  ways,  within  the  law,  within  the  Constitution,  
to  promote  the  equal  and just application  ofour criminal  laws  to  every person,  regardless  ofbackground,  of  
sex,  ofgender,  ofsexual  orientation,  race,  religion  or  nationality.  

LYNCH:  
Senator,  you  touch  on  the  important issue  ofmaking  sure  that  our criminal  justice  system  protects  the  
American  people  but does  so  in  a  way that's  fair  and  effective  and  also  protects  the  individual  rights  of  
everyone  who  has  to  pass  through  it.  It is  the  responsibility  ofa  prosecutor  not just to  win  convictions  but to  
bring  justice  to  every case,  no  matter  what the  result.  

Certainly,  with  respect to  Smart  on  Crime,  I've  found  it  similar  to  manyways  in  which  my  own  district has  had  
to  manage  an  ever- increasing  problem  ofnarcotics  prosecutions  oflow-level  offenders  and  -- and  work  with  
an  ever-growing  docket  oflarger narcotics  cases  also,  and I've  found it to  be  a  reasonable  approach  to  do  so  
and look forward to  continuing  that particular  initiative.  
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But I  also  look forward to  further  discussions  with  you  and your colleagues  on  these  issues  as  to  how  to  ensure  
that  our  criminal  justice  system  is  effective  and  yet  also  protects  the  people  who  have  to  go  through  it.  

That is  a  duel  responsibility  ofthe  prosecutor.  It's  one  I've  taken  seriously all  ofmy professional  career,  and I  -
- and  should  I  be  confirmed  as  attorney general,  I  look forward  to  working  with  you  as  we  explore  that issue  
together.  

COONS:  
Thank you,  Ms.  Lynch.  

As  -- as  he  said  at the  outset,  Senator Leahy remarked that  nearly a  third  ofthe  department's  budget  at this  
point is  dedicated  to  the  Bureau  ofPrisons.  

I  think  we  have  a pressing  civil  rights  issue  nationally for  us  in  terms  ofour  criminal  justice  system,  but  I've  
also  long  been  a  supporter oflaw  enforcement  and believe  that  you  are  uniquely positioned,  qualified  and  
prepared  to  help  us  balance  these  twin  obligations  ofensuring  that  our  communities  are  safer  and  stronger  and  
ensuring  that  our  justice  system delivers  on  justice.  

Thank you.  

LYNCH:  
Thank you,  Senator.  

PERDUE:  
U.S.  attorney,  this  is  David Perdue.  We  met the  other  day.  

LYNCH:  
Yes.  

PURDUE:  
I'm  a  senator  from  Georgia.  

LYNCH:  
Yes.  Thank you  for  your  time.  

PERDUE:  
I  want to  thank  you  for  your  perseverance  and patience  with  us  today.  I  hope  it  wasn't  anything  I  said  that  
cleared  the  room  for  you.  

(LAUGHTER)  

I  hope  you're  doing  well.  

LYNCH:  
I  hope  it  wasn't  anything  I  said.  

(LAUGHTER)  

PERDUE:  
Well,  thank you  so  much  for,  again,  your  perseverance.  

I  just  want to  join  my  colleagues  in  welcoming  you  before  the  Judiciary Committee  and  also  thank  you  for  
your  years  ofpublic  service,  as  we  talked the  other  day.  I  am  very impressed  with  your  career  and  want to  
thank you  for upholding  the  law  in  your career.  
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I  congratulate  you  on  this  nomination.  

You  spoke  about,  this  morning,  your  oath  and the  required  commitment to  the  Constitution.  I  applaud  that.  
You've  demonstrated that in  your  career.  

You  were  just talking  aboutmandatory  minimums,  ifI'm  correct.  I  just have  a  quick  question.  

Relative  to  a case  that you  had  in  your jurisdiction  recently,  I  want to  ask  about  a  defendant  who  was  convicted  
by your  office  in  the  late  1990s.  His  name  was  Frances  -- Francois  Holloway,  I  believe.  I  hope  you  remember  
him.  

There  was  a lot  ofpress  coverage  on  this  case  during  your current tenure  as  U.S.  attorney.  

In  1995,  Mr.  Holloway rejected  a  10-year plea  and  was  convicted  after  a trial  on  three  counts  ofarmed  
carjacking  and possessing  a gun  during  a  violent  crime.  Those  offenses  subjected him  to  consecutive  
mandatory  minimum sentences,  and he  received  a  total  of,  I  think,  57  years.  

In  2013,  Judge  Gleeson,  the  district judge  in  Brooklyn,  who  sentenced  Mr.  Holloway,  began  what the  New  
York Times  called  a "campaign  on  Mr.  Holloway's  behalf"  and  wrote  to  you  asking  that  you  consent to  an  
order vacating  two  ofMr.  Holloway's  convictions  for  armed  carjacking.  

No  one  argued  that Holloway  was  innocent  or  that  -- that  he  was  wrongfully convicted  or  that his  sentence  was  
unlawful.  No  one  claimed that there  was  a problem  with  the  trial.  All  ofMr.  Holloway's  appeals  were  rejected.  

The  case  went to  the  Supreme  Court,  which  upheld the  convictions.  In  fact,  everyone  agreed  that the  sentence  
he  received  was  lawful  under Title  18  ofthe  sentencing  guidelines.  

Judge  Gleeson  didn't  agree  with  the  sentence  the  law  required him  to  impose  and  was  asking  you  to  help  him  
do  it.  

In  February 2013,  to  your  credit,  you  refused to  vacate  the  carjacking  convictions.  You  suggested  to  Judge  
Gleeson  thatMr.  Holloway could  contact the  Office  ofthe  Pardon  Attorney and  submit  a petition  for  
commutation  ofthe  sentence.  

I  personally think that that  was  the  appropriate  response.  I  congratulate  you  on  that.  I  think  every prosecutor  
would've  responded  that  way.  

In  May of2013,  however,  Judge  Gleeson  again  urged you  to  vacate  two  ofMr.  Holloway's  armed  carjacking  
convictions.  He  said your suggestion  that  Mr.  Holloway seek  clemency  was  not  a realistic  avenue  ofrelief,  
because  the  fact that Holloway committed  crimes  ofviolence  would disqualify him.  The  judge  was  definitely a  
passionate  advocate  for  this  defendant.  

This  time,  however,  you  backed  down,  and you  consented to  the  judge's  order  to  vacate  the  carjacking  
convictions.  

I  want to  note  that he  was  a  violent  offender,  along  with  an  accomplice,  stole  three  cars  at gunpoint.  

You know,  as  the  top  law  enforcement  officer,  I  have  a couple  ofquestions  relative  to  that  case  and your  
perspective  tenure  as  attorney general.  

My first question  is,  what  -- what  caused you  to  change  your  -- your earlier  position  in  that  case?  

LYNCH:  
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Senator,  with  respect to  the  Holloway case,  there  was  a matter  that had been  oflongstanding  -- it  was  
longstanding  case  from the  office.  It did predate  my  tenure  my first  time  as  U.S.  attorney  -- the  second time  but  
not first time  as  U.S.  attorney,  I  should  say  -- and it  was  a case  in  which  it  was  the  defendant  who  had  made  a  
motion  to  -- to  allow  the  judge  to  revisit his  sentence.  

So  there  was,  in  fact,  a judicial  proceeding  before  the  court  at that time,  and  the  court wanted  us  to  take  a  
second look  at it.  We  did  consider  it numerous  times.  

Ultimately,  the  matter  was  before  the  court,  and  while  the  judge  indicated he  would like  to  have  the  
opportunity to  review  that,  our  view  was  that  we  had to  look  at the  case  consistent  with  many ofthe  initiatives  
that  were  being  put in  place  now  by the  Department  ofJustice,  certainlywith  respect to  clemency and  with  
respect to  how  we  look at  offenders  who  have  served  a significant time  and  whether  or not theywould  be  
eligible  for  that.  

Ofnote  to  me  as  I  reviewed the  matter was  that  Mr.  Hollowaywas  the  second person  in  that  carjacking  
incident and,  in  fact,  was  not the  individual  with  the  gun  but was,  ofcourse,  legally liable  for  that,  and  while  he  
received the  sentence  of57  years,  the  -- shall  we  say,  the  main  actor in  that  received  a  sentence  shortly under  
two  years.  So  there  was  an  incredible  disparity in  the  sentence  there.  

But the  real  issue  for  us  was,  was  there  a legal  proceeding  in  place  -- and there  was  -- and  essentially,  ifwe  --
did  we  have  the  ability to  let  the  judge  review  the  sentence  again  by keeping  it in  the  court system,  and  we  felt  
that  we  did.  

But before  we  did  that,  it  was  important to  me  to  consult  with  every  victim  in  that  case.  And  certainly,  we  
found  all  ofthe  victims  but  one,  after  extensive  research,  all  the  victims  who  also  felt that the  judge  should  
have  the  opportunity to  reconsider  Mr.  Holloway's  sentence  without  a  guarantee  ofwhat that sentence  would  
be.  

Based on  that information,  based  upon  Mr.  Holloway's  record in  prison,  based  upon  his  role  in  the  offense,  we  
looked  at how  we  would  have  handled the  case  under current times.  And,  again,  given  that there  was  a court  
proceeding,  we  were  able  to  go  to  court  and tell  the  judge  that  we  would  not stand  in  the  way ofhim  reviewing  
the  sentence  again,  which Judge  Gleason  did.  

Mr.  Hollowaywas  resentenced.  He  then  went into  state  custody to  finish  a  matter.  And  so,  I  do  not know  his  
current  status.  But  we  did  -- we  did  essentially allow  the  judge  to  take  another  look  at that.  And through  the  
judicial  process,  the  judge  imposed  a different  sentence.  That  sentence  was  still  significant,  and it  was  still,  I  
would  say,  twice  as  long  as  whatMr.  Hollowaywould have  gotten,  had he  accepted a  plea  deal.  

PERDUE:  
Thank you.  You  know,  as  -- as  the  attorney general,  you'll  have  great discretion,  just  as  you  did  as  district  
attorney.  The  question  I  would have,  as  illustrated by the  case,  I  think,  is,  you  know,  where  do  you  draw  the  
line?  How  do  you  see  this  balance  between  the  law  and your personal  position  in  a  case?  Your personal  
opinion  in  a case?  

LYNCH:  
Senator,  I  don't believe  that  my personal  opinion  is  the  governing  factor  in  a case,  be  it Mr.  Holloway's  case  or  
be  it any case  in  which  I  would  review,  either  as  U.S.  attorney now,  or,  should I  be  confirmed,  as  attorney  
general.  I  will  take  -- take  a  look  at  every case.  And I  will  commit to  you  that I  will  review  every  matter  
brought to  me  with  a  full  and  fair examination  ofthe  facts  and  an  application  ofthe  law.  But  also,  with  a  view  
towards,  as  with  -- in  Mr.  Holloway's  case,  whether  or  not there  is  a  judicial  proceeding  there  and the  current  
status  ofthat.  But  we  will  -- we  will  take  every  effort,  and I  will  make  every effort,  should  I  be  confirmed,  to  
always  act  consistent  with  the  law.  

PERDUE:  
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Thank you.  

There  are  -- just  one  last question  on  this  in  this  vein.  There  are  probably hundreds,  ifnot thousands,  ofviolent  
offenders  in  our  federal  custodywho  are  serving  sentences  based  on  consecutive  mandatoryminimums  that  
you  just  spoke  about,  like  those  imposed  on  Mr.  Holloway.  Ifyou're  confirmed,  and during  your  tenure  as  
attorney general,  it  comes  to  your  attention  there  are  cases  like  Mr.  Holloway's,  would you  consent to  early  
release  ofthose  offenders?  

LYNCH:  
Senator,  it would  not be  my place  to  consent to  an  early release,  nor was  it  our place  in  the  Eastern  District  of  
New  York in  the  Holloway case.  Our  posture  was  to  consent to  allow  the  judge  to  revisit the  sentence  and  
impose  a sentence  that,  as  a  judicial  officer,  he  felt  appropriate.  

So,  as  U.S.  attorney,  I  would  not be  making  the  decisions  as  to  whether  someone  should  literally be  released.  
Should  I  be  confirmed  as  attorney general,  I  would  not be  making  those  decisions,  either,  except  as  people  go  
through  the  clemency process  or the  Pardon  Office.  And those  matters  come  under  review  by the  Department  
ofJustice.  We  would then  apply  our  best judgment to  the  situation.  But  ultimately,  the  ultimate  decision  on  
release  would  not be  made,  I  believe,  by  me.  

PERDUE:  
Well,  since  I'm  the  only one  up  here,  I  guess  I'm the  presiding  officer.  And...  

(LAUGHTER)  ...  my time  is  almost  up.  But I  have  just  one  -- one  other  question  for  you.  I'd like  to  move  on  to  
national  security,  ifI  might.  And  will  remind the  chairman  that I  didn't  go  over  on  my  allotted  time,  just in  
case.  

The  DOJ  announced last  week that two  Yemeni  nationals  charged  with  conspiring  to  murder  American  citizens  
abroad,  and  providing  material  support to  Al  Qaida  will  be  prosecuted by your  office  in  the  Eastern  District  of  
New  York.  I'd like  to  ask  you  about your  views  on  transferring  terrorists  to  U.S.  soil  who  have  been  captured  
abroad.  Terrorists  have  been  tried  successfully in  civilian  courts  before,  but I'd like  to  know  your  opinion  about  
what  role  you  think  military  tribunals  play in  handling  terrorism cases.  

Is  there  any role  for  military  tribunals?  Or should  civilian  courts  be  used exclusively for  these  prosecutions,  in  
your opinion?  

LYNCH:  
Senator,  thank you  for  that question.  The  case  that you  mentioned is  being  handled by  my  office.  And  at the  
outset,  I  would  note  that throughout the  process  ofreviewing  that  case  and deciding how  to  best prosecute  it  
and  where  to  -- where  to  appropriately  venue  it,  we  consulted  extensively  with  the  Office  ofMilitary  
Commissions,  as  we  do  with  all  ofthe  cases  involving  national  security defendants  who  may be  brought to  
U.S.  shores,  and  maybe  -- maybe  brought to  the  Eastern  District  ofNew  York.  

Certainly,  I  would  say at the  outset that  my position  is,  ifterrorists  threaten  Americans  here  or  abroad,  they  
will  face  American  justice.  We  have  done  that  successfully in  the  Eastern  District  ofNew  York.  And  I  look  
forward,  should I  be  confirmed  as  attorney general,  to  continuing  that  strong  practice,  utilizing  all  ofthe  tools  
in  our arsenal.  And that includes  the  military commission  process.  

Essentially,  Senator,  should I  be  confirmed  as  attorney general,  I  look forward to  working  with  the  military  and  
the  other  executive  branch  divisions  in  government to  make  the  best determination  about  where  each  case  
should be  brought.  Should that determination  be  in  Article  3  court,  I  anticipate  that the  -- that the  receiving  
U.S.  attorney's  office  would handle  it  with  the  skill  and dedication  that  my prosecutors  do  every day.  

Similarly,  should it be  a  military commission,  theywill  also  handle  it  with  the  skill  and dedication  that they  
have  also  shown.  I've  been  honored to  have  hostedGeneral  Martins  (ph)  on  more  than  one  occasion  in  my  
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office,  and have  a  positive  relationship  with  him.  And  should I  be  confirmed  as  attorney general,  look forward  
to  continuing  that  relationship  with  him  and  all  ofour  partners  in  the  war  on  terror.  

PERDUE:  
Well,  I'd  like  to  thank you  for  your  patience  ,perseverance,  professionalism,  and your  graciousness  today.  

You've  run  out  ofsenators,  almost.  

LYNCH:  
I  seem to  have.  

PERDUE:  
I'm  going  to  -- in  the  absence  ofour  chair,  there's  only one  other  senator,  I  think,  that is  potentially available  
for questioning.  I  know  that they're  on  the  floor right  now  voting.  I  ran  over  to  -- to  get  a  few  questions  in.  

So,  what I  would  suggest is  that  we  take  a  10-minute  recess,  ifyou're  amenable.  Andwe'll  find  from the  
chairman  ifSenator Tillis,  who's  the  last  remaining,  I  think,  person  to  ask questions.  And  we'll  see  where  we'll  
go  from  there.  

So,  I  think  we'll  stand in  recess  for 10  minutes.  And  thank  you  again  for  your  graciousness  and  perseverance  
today.  

LYNCH:  
Thank you,  Senator.  

PERDUE:  
Thank you.  

(RECESS)  

GRASSLEY:  
Just  as  soon  as  the  room  -- just  as  soon  as  the  room quiets,  I'm  going  to  recognize  Senator Tillis.  

I  think it's  quiet  enough.  Senator  Tillis,  would  you  proceed?  

TILLIS:  
Thank you,  Mr.  Chair.  

And,  Ms.  Lynch,  congratulations.  It's  quite  an  honor  to  be  in  the  place  that you  are  today.  I  want to  compliment  
you  on  your distinguished  career.  And I've  also  noted  over  the  course  ofyour testimony just how  much  pride  is  
in  the  eyes  ofyour  friends  and  supporters  here.  So,  congratulations.  

I  had  a  question  for  you,  and it stems  from  -- oh,  I  also  want to  thank you  for  dealing  with  last  week  when  we  
had to  move  the  venue  and  the  time  around for the  meeting.  I  appreciate  your  graciousness  in  spending  some  
time  with  me  last  week.  

And I  really want to  maybe  start  where  we  left  offwith  some  ofthe  discussions.  And I  think that Senator  Flake  
and Senator Lee  and Senator Schumer have  also  echoed the  concerns  about the  limited  resources  and how  you  
would  prioritize  things  within  the  -- within  your  future  prospective  new  responsibilities.  

And I  guess  something  that  strikes  home  for  me  has  to  do  with  certain  elections  laws.  And in  North  Carolina,  
I'm  not  -- I'm  not familiar  -- or  how  familiar  you  are  with  some  ofthe  elections  laws  that have  been  passed  
over the  past  couple  ofyears.  
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But in  the  context  ofat least  one  case  that  was  brought  against the  state  ofNorth  Carolina  byMr.  Holder,  
where  the  law  was  -- more  or less  the  foundation  ofthat law  was  the  Indiana  law  which  has  been  held  up  -- or  
upheld by the  Supreme  Court 6-3,  but given  the  limited  resources  within  the  A.G.'s  office  in  the  Department  of  
Justice,  what  are  your thoughts  on  pursuing  laws  that  are  likely end to  up  in  the  same  state,  particularly laws  
like  North Carolina,  that  went  much  further than  the  Indiana  law  that  was  upheld?  

LYNCH:  
Certainly,  sir.  I  believe  that  the  right to  vote  obviously is  the  cornerstone  ofour  democracy.  

TILLIS:  
As  do  I.  

LYNCH:  
And,  certainly,  I  think that  states  obviously have  an  interest in  protecting  that  right to  vote  also,  as  well  as  
regulating  it  and  making  it  safe  and free  and  open  for  everyone.  And I  believe  that  many  states  are  acting  with  
exactly that  view  in  mind.  

Certainly with  respect to  the  North Carolina  statute  and  case,  I  know  it's  under litigation  now.  I  believe  there  
will  be  a  trial  at some  point in  time.  I'm  not familiar  with  the  status  ofthe  case  now,  so  I  can't  comment on  that  
specific  case  or  that  specific  statute.  

But what I  can  say is  that  with  respect to  how  the  department  will  look  at  voting  rights  issues,  is  with  a  view  
towards  protecting  the  right to  vote  and hopefully working  with  the  states  to  ensure  that  all  the  interests  are  
met.  

Certainly all  voter  I.D.  laws  are  not problematic.  As  you've  noted  -- as  you've  noted,  the  court has  outlined  
situations  in  which  they are  useful  and  serve  a  fundamentally important purpose.  And the  department has,  
under  the  previously utilized  doctrine  that's  called free  clearance,  actually approved  voter  I.D.  laws.  

So  I  don't think that  we  can  at this  point,  without knowing  how  a case  will  be  presented,  saywhich  way the  
department  will  go  in  viewing  it.  

But given  the  fundamental  importance  ofthe  right to  vote,  should  an  issue  be  raised,  it is  something  that the  
Department  ofJustice  has  an  obligation  to  review  and  consider  whether or  not it  should get involved.  

TILLIS:  
In  the  -- in  the  example  ofthe  law  that  was  passed  byNorth  Carolina  and  the  case  that  was  brought  against  
North Carolina,  in  fact I  was  named  in  the  case  because  at the  time  I  was  speaker  ofthe  house,  I'm  just  curious  
how,  as  you  go  forward  and you're  dealing  with  the  challenges  in  this  office  of,  as  I  believe  Senator  Schumer  
said,  trying  to  focus  your  resources  on  the  bad actors,  the  hardened  criminals,  the  difficult  challenges  that the  
department faces,  in  a case  that has  10  attorneys  on  it,  focused  on  -- no  less  than  10,  I  believe,  focused  on  that,  
I  would hope  that there  would be  some  focus  on  is  that the  best  and  highest  use?  

If,  given  the  merits  ofthe  case  and  other  laws  that have  gone  to  the  Supreme  Court,  that it's  likely to  end in  a  
situation  where  the  -- it's  gonna  rule  in  favor ofthe  state  and  at the  expense  ofthose  resources  that  could be  
used for other  purposes.  

I  mean,  what is  your thought  on  going  into  -- into  this  role  and  taking  a look  at  cases  like  that  and  maybe  
determining  priorities  based  on  the  likely outcome?  Have  you  given  any thought to  that?  

LYNCH:  
Well,  certainly,  Senator,  as  we  review  a  case,  both  throughout  my career  as  a prosecutor  and  as  U.S.  attorney,  
we  always  look to  the  possibility  ofhow  a court  will  view  a  particular  matter.  
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But first  and  foremost,  whether  the  case  involves  voting  or  any other  -- any other important  right,  is  the  issue  
ofwhat is  the  evidence  that's  presented  and  what is  the  relevant law,  what is  the  interest being  protected?  

And ifit  relates  to  a  core  function  ofthe  Department  ofJustice,  such  as  protecting  the  rights  ofcitizens,  
keeping  our citizens  safe,  or protecting  the  right to  vote,  it is  a  matter  that  we  would be  obligated  to  look into.  

Whether  or not  a  matter  would  result in  litigation  would  ofcourse  depend  upon  a variety offactors  which  are  
not in  front  ofme  today about the  nature  ofthe  law  and  how  it  was  written  and  essentially whether it  
comported  with  those  laws  that  were  previously approved  both  by the  department  and  by courts.  

Certainly,  with  respect to  the  North Carolina  case,  I  believe  the  matter  is  in  litigation.  It's  not  something  that  
I'm  intimately familiar with.  I  have  not been  involved in  the  management  ofthat  case  to  date.  I  look forward  to  
learning  more  about it,  should I  be  confirmed.  And  I  believe  the  matter will  proceed  to  court  and  we  will  await  
the  results  there.  

TILLIS:  
Now,  Ms.  Lynch,  I  do  have  a question  just based  on  the  final  comment that  you  made  there  with  respect to  the  
case.  Because  it gives  me  some  sense  ofwhether or  not we  can  look  at this  objectively  and  make  sure  that  
we're  using  the  resources  ofDOG  -- DOJ  in  the  most  effective  way.  

I  think  in  January of2014  you  said that people  try and take  over the  state  house  and  reverse  the  goals  that have  
been  made  in  voting  in  this  country.  I  presume,  since  I  was  the  person  that took over  the  state  house,  I  would  
be  included by reference.  And you  go  on  to  say,  and in  my  home  state  ofNorth  Carolina  has  brought lawsuits  
against those  voting  rights  changes  that  seek to  limit  our ability to  stand  up  and exercise  our rights  as  citizens.  

So,  in  my limited time,  I  know  I'll  have  another opportunity to  ask  questions,  I  had  some  sense  that  maybe  
perhaps  you  were  somewhat  familiar with  what had  been  done  in  North Carolina,  and,  again,  with  the  
backdrop  ofother  laws  that  seem to  have  disposed  ofwhether  or  not  what North  Carolina  has  done  -- I  took  
great  care  to  make  sure  that we  made  heroic  efforts  to  preserve  everyone's  right to  vote  -- I  may  come  back  
around  and  ask you  a few  more  questions  to  that  -- to  this  effect.  

But I  want to  move  on  to  something  that's  completely out  ofthere,  and  it has  to  do  with  something  that's  very  
important to  me.  I'm  very  -- one  ofthe  reasons  I  ran  was  on  veterans  issues  and  on  taking  care  ofthose  who  
have  taken  care  ofus.  

And one  question  that I  have,  I  hope  that  you  will  look  at  and perhaps  consider  inmy follow-up  questions,  
giving  me  a  response  ifyou  have  time  to  speak  with  others,  but the  Public  Safety Officers  Benefits  program is  
a  problem.  We  have  people  who  are  making  claims  there  who  are  not getting  their  claims  resolved  on  a  timely  
basis.  And I've  heard  a  number  ofreports  where  -- this  is  in  the  event  ofa  death  -- that  I  would like  to  think  
that  we  would  place  a priority  on  resolving  these  claims  and  clearing  the  backlog.  

And ifyou  have  an  opportunity,  and  you  won't have  a  lot  because  you'll  be  sitting  right there,  but ifI  could  get  
some  sense  ofwhat that  will  be  as  a  priority ifyou  are  confirmed  as  attorney general,  that's  something  
personally important to  me.  I  think it's  the  most  -- the  least  we  can  do  for  the  families.  

The  one  other  thing  I'll  tell  you  that I  think that  we're  going  to  find  a  lot  ofcommon  ground,  should  you  be  
confirmed,  is  on  the  issue  ofcyber-security.  I  consider this  to  be  something  that the  attorney general,  all  law  
enforcement,  all  prosecutorial  districts  across  this  nation  need the  tools  to  make  sure  that  we  get  control  ofthis  
quickly.  

I'd  like  some  idea,  based  on  your  knowledge  ofhow  we're  currently doing,  ifyou  have  any sense  ofwhere  you  
would go  as  a priority,  should  you  be  confirmed.  

LYNCH:  
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Certainly,  Senator.  With  respect to  cyber-security,  there  are  a number  ofareas  in  which  -- which  would  be  my  
focus  should I  become  confirmed  as  attorney general.  

Within  our  law  enforcement  community,  I  would  work to  ensure  that they had  the  technological  resources  
needed  to  stay ahead  ofthis  threat,  both  from a  human  resource  perspective  as  well  as  computers  and the  like.  

With  respect to  the  U.S.  attorney community  and the  Department  ofJustice  community,  I  would  make  sure  
that  our  prosecutors  receive  the  appropriate  training  to  manage  this  important issue.  

As  I've  seen  in  my practice  as  U.S.  attorney,  cyber issues  are  now  in  every area  ofpractice  that  we  have.  That  
will  continue  to  be  the  case.  And  I'm  sure  that  should  I  become  confirmed  as  attorney general  I  will  see  that  
throughout the  Department  ofJustice.  

So,  I  will  work to  strength  the  resources  in  the  Criminal  Division  and the  National  Security Division  that deal  
with  these  cases.  

But,  Senator,  another  thing  that I  think is  very important  as  we  combat  cyber attacks  and deal  with  cyber-
security is  the  relationship  between  government  and private  industry.  I  believe  that there's  a  very,  very  
important collaborative  relationship  to  be  built there.  

It  is  being  built.  I've  seen  it.  I've  participated in  conferences  with  both  financial  sector parties  as  well  as  
pharmaceutical  industry parties  on  this  important issue.  And  we've  had  very,  very good,  positive,  collaborative  
results  involving  the  reporting  ofcyber  attacks  as  well  as  law  enforcement's  ability to  work  with  private  
industry to  gain  knowledge  oftheir  systems  to  prevent  attacks  as  well.  

So  I  think  we  also,  should  I  become  attorney general,  one  ofmy priorities  would  be  strengthening  this  
connection  between  government  and  private  industry  as  well.  

TILLIS:  
Thank you  very  much.  Senator Schumer  mentioned  earlier,  I  meant to  mention  in  my  opening  comments,  that  
we  have  a number  ofvery capable  basketball  teams  in  North  Carolina,  beyond the  Blue  Devils  and the  Tar  
Heels,  many ofwhom  I  think  this  year  could beat the  Knicks.  

(LAUGHTER)  

LYNCH:  
Well.  Well,  Mr.  Tillis,  Senator,  as  an  early Carolina  fan,  I  have  to  say that that is  -- that is  likely  true.  

(LAUGHTER)  

GRASSLEY:  
(OFF-MIKE)  

to  have  the  various  staffofboth  Republican  and  Democrat give  us  some  inventory ofthe  number  ofpeople  that  
want  a  second  round.  And  the  second  round  will  be  eightminutes.  I'm  gonna  take  about five  minutes  ofthat  
eight  minutes  and  then  go  vote.  And I'll  have  to  recess,  ifnobody else  is  back here.  So  you  can  do  what you  
want to  do  during  that period  oftime.  

LYNCH:  
Thank you,  Senator.  

GRASSLEY:  
The  first question  was  going  to  be  a  question,  now  it's  just  gonna  be  a  statement.  So  I'd  appreciate  ifyou'd  
listen  to  my point  ofview.  
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You  suggested  earlier that prosecutorial  discretion  allows  the  administration  to  prioritize  removal  ofcriminal  
aliens  from the  country.  Yet,  in  fiscal  year 2013,  the  administration  released from  its  custody 36,000  aliens  
who  had been  convicted  ofa  crime  instead  ofremoving  them.  According  to  the  Department  ofHomeland  
Security,  1,000  ofthese  aliens  have  already been  convicted  ofanother crime  since  their  release.  

Just today I  received  a  38-page  document from  the  Department  ofHomeland  Security that lists  each  ofthe  
offenses  underlying  those  1,000  post-release  convictions,  including  things  like  assault with  a  deadlyweapon,  
terrorist threats,  failure  to  register  as  a  sex  offender,  lewd  acts  with  child  under  14,  aggravated  assaults,  
robbery,  hit  and  run,  criminal  street gang,  raped  spouse  by force,  child  cruelty,  possible  injury,  death.  

And  so,  I'm  going  to  put this  in  the  record.  

But,  so  my statement is  this  for  you  to  consider  -- you  don't have  to  respond to  it  now.  I  could go  on,  but for  
the  sake  oftime,  that  copy's  in  the  record  so  anybody can  review  it.  

This  suggests  the  administration  is  not prioritizing  the  removal  ofcriminal  aliens  very  well,  so  1,000  out  of  
36,000  have  committed further  crimes.  And  who  knows,  maybe  others.  

So,  ifconfirmed,  my  statement to  you  would be  simply,  you  need to  take  a look  at that policy.  

I'm  going  -- I  had two  points  in  my  second  question.  But Senator Tillis  asked  about the  Public  Safety Officers  
Benefits.  So  he  has  heard  the  same  thing  from  my  constituents  -- the  same  thing  that I've  heard from  my  
constituents.  

In  Iowa  alone,  there  are  three  families  who  have  been  waiting  for  over  three  years  and  another that's  been  
waiting  since  2013  to  receive  benefits.  Two  weeks  ago  I  wrote  the  department  about the  delays  and  requested  a  
reply by this  Friday.  Obviously,  you  won't be  in  a  position  that you  can  request that  or  answer  that by Friday.  

But I  hope  to  get  an  answer,  because  way back in  2004,  the  attorney general  at that  time  made  a decision  that  
these  claims  should be  processed  within  90  days  ofreceiving  all  the  necessary information.  

So  then  I  would go  to  the  second  one,  which  is  just  -- well,  let me  go  to  it,  and then  I'll  ask you  the  question.  
There's  a Brandon  Ellingson  ofIowa,  you  wouldn't know  about this  because  it's  an  Iowa  person  and  a  college  
student,  who  drowned  while  handcuffed in  the  custody  ofMissouri  state  troopers  after  they arrested him  on  the  
Lake  ofOzarks  May 2014.  

I've  discussed the  case  with AttorneyGeneral  Holder,  had  a  couple  telephone  conversations.  I'm  very  satisfied  
with  his  personally looking  at it.  It  has  gotten  his  personal  attention.  He  has  assured  me  that the  department  
will  look into  the  unanswered  questions  in  this  case  carefully to  see  ifthere  are  any federal  laws  involved.  

So  all  I'm  asking  you  to  do,  ifand  when  you're  approved,  and  will  you  be  able  to  talk to  AttorneyGeneral  
Holder,  and  ifhe  doesn't  make  a decision  by then,  that  you  would  personally examine  Brandon  Ellingson's  
case?  

LYNCH:  
I  would  certainly  continue  that  resolve,  Senator.  

GRASSLEY:  
Thank you.  

Now,  I'm  going  to  go.  And  I'll  recess  it for  a  while,  and then  I'll  come  back  and finish  my  second  round.  

Thank you.  
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LYNCH:  
Thank you,  Senator.  

(RECESS)  

GRASSLEY:  
Thank you  all.  Thank you  all.  

Sorry that  we're  in  this  unfortunate  circumstance  ofhaving  our  hearing interrupted  rather repeatedly.  And it's  
not the  best  way to  do  business,  Ms.  Lynch.  I'm  sorry that  that's  occurred.  

We  have  been working  hard in  the  Senate.  Thursday,  more  votes  were  cast in  one  day than  the  entire  year last  
year,  and Senator  McConnell  promised that  members  would be  able  to  offer votes,  and  so  there's  18  more,  I  
think,  going  to  be  cast today.  Maybe  that'll  bring  -- come  close  to  bringing  the  end  to  the  -- to  the  legislation  
that's  out there.  

But I  think it's  part  ofour heritage  as  Congress  to  have  individual  senators  be  able  to  offer  an  amendment  and  
get  a  vote  on  it.  So  I  think it's  the  right thing,  but this  hearing,  I  wish  could've  been  conducted  more  
respectfully,  so  I'm  sorry  about that.  

I  have  to  have  a clear  answer  to  this  question,  Ms.  Lynch.  Do  you  believe  the  executive  action  announced by  
President Obama  on  November 20  is  legal  and  constitutional?  Yes  or  no?  

LYNCH:  
As  I've  read the  opinion,  I  do  believe  it is,  Senator.  

GRASSLEY:  
Well,  this  is  very troubling  to  me,  because  it goes  way beyond  prosecutorial  discretion,  I  think.  It goes  clearly  
to  allowing  someone  to  work  who's  unlawfully in  America,  to  take  jobs  that  statutes  say they're  not  entitled to  
take.  

It gives  people  the  right to  participate  in  Social  Security  and  gives  them  a number as  part  oftheir work  
authorization  to  participate  in  other actions  like  Medicare.  

And I  believe  this  is  a fundamental  question.  It's  been  a  part  ofthe  national  debate,  and the  American  people  
are  very concerned  about it.  

The  polling  number  is  very high.  They do  not believe  -- and in  fact,  the  American  people  are  shocked that  we  
are  seeing  this  action  from the  president  after Congress  was  asked to  pass  legislation  to  this  effect  and  
Congress  rejected it.  

Do  you  believe  that the  president has  a  right to  take  action  in  violation  oflaw  just because  Congress  refused to  
pass  a law  he  asked them  to  pass?  

LYNCH:  
I  believe,  Senator,  that the  president is  as  limited  by law  as  every citizen,  and it is  certainly the  responsibility  of  
both  the  president and the  Department  ofJustice  to  follow  the  laws  as  passed by this  body.  

With  respect to  other actions  the  president  may take,  depending  upon  the  action  taken,  there  may be  a  basis  for  
certain  actions,  or there  may  not be  a basis  for legal  actions.  

And that is  where  I  believe  that the  Department  ofJustice  must  apply its  own  independent,  thorough  legal  
analysis  and,  as  with  this  particular  opinion,  ascertain  whether  or not there  was  a legal  framework for  some  
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action  and,  as  -- as  I  saw  in  the  opinion,  indicate  that there  was  not  a  legal  framework for the  action  that  was  
requested  and declined to  provide  a legal  basis  for  that.  

GRASSLEY:  
Well,  what it did  approve,  I  think  clearly goes  beyond  the  law.  

Congress  authorized  -- has  -- has  passed certain  laws  that control  entry into  the  United States.  We  expect you  
as  a chieflaw  enforcement  officer,  the  president,  who  takes  an  oath  to  see  the  laws  are  faithfully executed,  to  
execute  those.  

And I've  read the  opinion,  and it suggests  that  -- it  suggests  that faithfully  executing  means  you  use  your  
resources  as  best you  have  to  carry out the  intent  ofCongress.  

Is  that fundamentally...  

LYNCH:  
Certainly,  sir.  

GRASSLEY:  
So  it goes  beyond  just  enforcing  every single  law.  Ifyou  don't have  the  resources,  you  should  try to  use  the  
resources  you  have  to  effectively  carry out the  law.  

LYNCH:  
Certainly,  sir.  

GRASSLEY:  
Well,  what I  would  contend is  absolutely plain.  I  would  contend that you've  gone  far  beyond  that.  You've  
actually created  a new  system  oflaw,  a new  system  ofqualification,  a  new  standard for  who  can  work in  
America,  a  new  standard for who  can  have  Social  Security  andMedicare.  

And this  is  a fundamental  matter  ofgreat importance,  and  I  just got to  tell  you,  I'm  worried  about it.  

In  the  Wall  Street Journal,  Mr.  Rifken,  who  served two  White  House  counsels  and  -- and Professor  -- Law  
Professor  Foley  concluded  their  piece  this  way.  

The  OLC  -- that's  the  Office  ofLegal  Counsel,  who  reports  to  Mr.  Holder and  would  report to  you,  that  you're  
now  affirming  rendered  a valid  opinion,  which  you  associate  yourselfwith  -- this  is  what he  says.  

"The  OLC's  memo  endorses  a view  ofpresidential  power that has  never been  advanced  by even  the  boldest  
presidential  advocates.  Ifthis  view  holds,  future  presidents  can  unilaterally gut tax,  environmental,  labor  and  
security laws  by  enforcing  only those  portions  with  which  they agree.  This  is  a  dangerous  precedent  and  
cannot be  allowed to  stand."  

And frankly,  the  attorney general  ofthe  United States  should've  told  President  Obama  that,  urged him and  -- to  
back  off-- presidents  get headstrong  -- and he  didn't do,  and  now  you're  here  defending  this.  And I  believe  it's  
indefensible.  So  I'm  -- I  just  want to  tell  you,  that's  a  big,  big  problem  with  me.  

Now,  do  you  believe  and do  you  support legalization  ofmarijuana?  

LYNCH:  
Senator,  I  do  not.  

GRASSLEY:  
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I  know  the  head  ofthe  DEA is  a  little  bit  out  ofstep  with  some  in  administration,  I  think.  Agreed  with  you  on  
that.  

The  president  said this  in  January oflast  year,  quote,  "I  smoked pot  as  a  kid,  and  I  view  it  as  a  bad habit  and  a  
vice,  not  very difficult from  -- different from  the  cigarettes  that I  smoked  as  a  young  person  up  through  a big  
chunk ofmy adult life.  I  don't think it  is  more  dangerous  than  alcohol,"  close  quote.  

Do  you  agree  with  that?  

LYNCH:  
Well,  Senator,  I  certainly don't hold  that  view,  and  don't  agree  with  that  view  ofmarijuana  as  a  substance.  I  
certainly think that the  president  was  speaking  from  his  personal  experience  and personal  opinion,  neither  of  
which  I'm  able  to  share.  But I  can  tell  you  that  I  -- not  only do  I  not  support legalization  ofmarijuana.  It  is  not  
the  position  ofthe  Department  ofJustice  currently to  support the  legalization.  Nor would it be  the  position,  
should I  become  confirmed  as  attorney general.  

SESSIONS:  
Well,  I  do  think there's  been  a lot  ofsilence  there.  I  know  the  head  ofthe  DEA  did push  back,  and  testified  
here  pretty aggressive.  But I  think  she  felt like  she  was  out  ofstep  within  the  administration.  And I  hope  that  
you  will  cease  to  be  so  (ph).  Because  if-- ifthe  law  enforcement  officers  don't do  this,  I  don't know  who  will.  
And in  the  past,  attorneys  generals  and  other government  officials  have  spoken  out,  and I  think have  kept bad  
decisions  from  being  made.  

It's  good to  see  Senator  Leahy here.  How  many attorney generals  have  you  presided  over?  More  than  a  few?  
How  about  a rough  number?  

LEAHY:  
I'm  trying  to  think  who  President Ford's  -- go  back to  the...  

(LAUGHTER)  ...  but don't preside  (ph),  about (inaudible).  

SESSIONS:  
Well,  it's  been  -- it's  been  a pleasure  to  work  with  you  on  this  Committee  over a  number ofyears.  

Ms.  Lynch,  this  is  a  big  issue  -- this  immigration  -- because  it  represents,  in  my  view,  a  presidential  brute  (ph)  
decision  that he  was  rejected in  Congress.  And I  do  not believe,  and totally reject the  idea,  that ifCongress  
fails  to  act,  then  the  president is  entitled to  act.  Any  more  than  I  think ifCongress  fails  to  act,  judges  can  just  
act.  Because  Congress,  by not agreeing  to  pass  a  certain  piece  oflegislation,  has  acted.  It has  made  a  decision.  
And that's  where  we  are.  

There's  still  opportunities  and  still  legislation  moving  that  will  be  considered in  the  years  to  come  on  all  
questions  relating  to  immigration.  There's  going  to  be  a  lot ofdebate  and  -- and  that kind  ofthing.  But  under  
our  system,  it is  not justified,  in  my  view.  

Just  one  more  thing  I  would  say to  you.  I  do  hear a  lot  oftalk,  a lot  ofloss  ofconfidence  in  the  Justice  
Department.  A  belieffrom  professionals,  prosecutors,  and  citizens,  that there's  too  much  politics  and  not  
enough  law.  And I  do  think ifyou  achieve  this  office,  you  need to  know  that.  I  shared that  with  you,  I  think,  in  
our  meeting.  And you  need to  make  it  a  central  part  ofwhat  you  do,  to  reverse  that trend  and  restore  
confidence  that this  attorney general's  office  serves  the  law  and the  people  objectively,  and  not  a  political  
agenda.  

Thank you.  And  I'll  recognize  Senator  Leahy.  

LEAHY:  
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Let  me  say  -- and I'll  be  brief-- but  when  I  was  a  young  law  student,  I  was  invited  into  the  attorney general's  
office.  Was  recruiting  me  to  come  to  the  Department  ofJustice.  I  asked the  attorney general  how  independent  
theywere.  I  said,  "For  example,  suppose  you  had  a  prosecution  that you  knew  was  justified.  But the  White  
House  you  knew  might take  a  different  view."  He  said,  "I'd have  to  prosecute,  because  that's  my job."  That  
attorney general  was  Robert Kennedy.  He  later  prosecuted  a man  who  was  critical  to  his  brother  getting  elected  
president.  

I  contrast that to  another  attorney general  in  the  last  administration,  who  testified here  that,  well,  he's  a  member  
ofthe  president's  staff,  so,  therefore,  in  effect,  took orders  from the  White  House.  I  kind  ofexploded in  that.  I  
said,  "It's  not the  secretary ofJustice.  It's  the  attorney general  ofthe  United States.  Not for  the  Republicans,  not  
for the  Democrats,  but the  United  States."  

I  think fromwhat  you  have  told  us,  you  would  be  that kind  ofan  independent  attorney general.  

I  also  heard  somebody criticize  here  this  morning  on  the  prosecution  ofTed  Stevens.  Happened to  feel  he  
should  not have  been  prosecuted.  And  neglected to  mention  that was  during  the  last  administration.  And it  was  
AttorneyGeneral  Holder who  got  a  conviction  obtained in  the  last administration  -- a  removal  from  Senator  
Stevens.  

I  assume,  from  things  you  said before  -- and  we  are  concerned in  Vermont  about the  increase  ofopiates  and  
heroin  -- that  you  would  continue  to  work  with  communities  as  the  Justice  Department does  now  -- I  mean,  
communities  not just the  federal  level,  but the  state  and local  level,  to  combat this  problem that's  facing  so  
many parts  ofthe  United States.  Not just  my own  state  ofVermont.  

LYNCH:  
Senator,  should  I  be  confirmed  as  attorney general,  certainly,  the  issue  ofthe  growing  numbers  and  amount  of  
heroin  abuse  is  a grave  concern  to  me.  I've  seen  it happen  in  my own  district.  And in  talking  with  my  
colleagues  in  the  U.S.  attorney community  across  the  country,  they have  expressed  similar  concerns.  

As  you  point  out,  however,  we  are  most effective  when  we  work  in  partnership  with  our state  and local  law  
enforcement partners.  And  often,  when  dealing  with  the  issue  ofopioid  addictions  and  working  with  our  public  
health  community,  as  well,  to  find treatment for  the  offenders,  and possibly break the  cycle  ofaddiction,  many  
ofmy colleagues  have,  in  fact,  been  engaged in  efforts  ofexactly that type,  that have  been  very effective  in  
lowering  the  addiction  rates.  And,  in  fact,  lowering  the  crime  rate  associated  with  heroin  abuse.  

These  are  efforts  that  we  can  study and that  we  can  share.  We  have  to  have  a  strong  law  enforcement  response,  
also.  But we  must involve  state  and local  counterparts.  We  must involve  families.  WE  must involve  treatment  
centers,  as  well,  in  dealing  with  this  -- with  this  seemingly intractable  problem.  

LEAHY:  
Thank you.  I  would,  ifthere's  no  objection,  reserve  the  four  minutes  and  46  seconds  left in  my  round  of  
questions.  Because  I  didn't  realize  (ph)  another  roll  call  was  started  (ph).  

GRASSLEY  (?):  
Fine,  we'll  save  that four  minutes  and 46  seconds,  whatever.  And  we'll  stand in  recess...  

LYNCH:  
Thank you,  Senator.  

GRASSLEY  (?):  
...  till  somebody returns.  

(RECESS)  
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SCHUMER:  
The  hearing  will  come  to  order.  

And  first,  I'd like  to  thank  myRepublican  colleagues  for the  courtesy here.  We're  all  going  back and forth  
voting.  It  would be  rare  to  have  the  third-ranking  Democrat  chair  the  committee,  but  we're  all  going  and  voting  
and I  appreciate  that.  And I'll  try to  be  as  quick  as  I  can  because  ofmy need  to  vote.  

So  first,  Ms.  Lynch,  I  read this  morning  on  the  news  that you  have  something  special  from  your  late  brother  
who  was  aNavy SEAL  with  you  today.  Tell  us  a little  about that.  

LYNCH:  
Well,  Senator,  I  have  with  me  my  late  brother's  Trident,  the  insignia  ofthe  Navy SEAL.  It is  something  that I  
usually have  with  me  in  my  office,  but I  often  bring  with  me  when  I  come  down  to  the  Department  ofJustice.  
And I  have  it  with  me  here  today.  And it  ensures  that I  have  both  ofmy brothers  with  me  here  today.  

SCHUMER:  
Yeah,  well,  having  read  and seen  and  met the  SEALs,  it's  an  amazingly difficult thing  to  achieve,  and then  like  
you,  in  a  different  way,  he  was  defending  our  country in  one  ofthe  best  ways  you  can.  So  we  really appreciate  
that  and  appreciate  your thoughts  about your  brother.  

OK.  Now,  I'd like  to  go  to  the  next  area.  This  morning,  both  you  and  Senator  Sessions  and  I  talked  about  a  
topic  -- it  seems  like  a  long  time  ago,  this  morning.  So  I'd  like  to  just talk  a  little  more  about that.  

Absent  appropriate  authorization  from  DHS,  I  just  want to  ask,  is  there  any federal  right for  an  immigrant  who  
is  not  a  lawful  -- not in  lawful  status  to  work?  

LYNCH:  
No,  there  is  not,  to  my knowledge.  

SCHUMER:  
OK.  Thanks.  

I  think  earlier  you  said  you  had  a  preference  that  all  individuals  here  in  the  United States  work  regardless  of  
status.  I  think  a lot  ofus  would  share  that preference.  I  think this  is  confusing  for  people  because  there  literally  
are  nearly 100  categories  ofstatuses  or  stati  -- whatever  the  right  word is;  they didn't teach  that  at James  
Madison  High  School  -- for  people  because  you've  got to  count green  cards,  nonimmigrant  visas,  spouses  of  
individuals  on  certain  visas,  parole,  asylum,  applicants  for  green  cards,  nonimmigrant  visas,  immigration  visas.  

Many people  who  are  not U.S.  citizens  have  a legal  right to  work.  For  example,  green  cardholders'  work  visas.  
We  admit people  to  work  on  a work  visa.  

So  let  me  ask  you  just  what did  you  mean  by  -- when  you  said you  think  everyone  should  work  regardless  of  
status?  

LYNCH:  
Well,  certainly,  Senator,  when  I  made  that  comment,  I  was  really  making  more  ofa  personal  observation.  And  
I  must  admit  I  have  to  be  careful  here  because  my father  is  here  and  my  mother is  watching.  

But  certainly in  my  family,  as  we  grew  up,  we  were  all  expected  to  try and find  employment  as  part  of  
becoming  a  responsible  adult and  as  part  ofbecoming  a  responsible  member  ofsociety.  So  I  was  making  a  
personal  observation  based on  the  work  ethic  that's  been  passed down  to  me  by  my family,  not  a  legal  
observation.  

SCHUMER:  
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Right.  So  again  to  reiterate,  you  don't believe  that there's  a  federal  right for  an  immigrant  who  is  not lawful  
here  to  work?  

LYNCH:  
No,  sir,  not  at  all.  

SCHUMER:  
OK.  I  just  wanted  to  clarify that because  I  think  -- I  wish  Senator Sessions  were  here.  I  think he  wasn't  certain  
about  what you  said.  I  think  now  the  record  is  100  percent  clear.  

OK,  one  final  question.  This  is  about  a  myth  -- another  ofthe  myths  that's  out there.  A  generally deferred  
action  policy eliminates  case-by-case  consideration  is  therefore  illegal.  That's  what  some  people  are  saying.  

Deferred  action  is  actually,  like  many federal  policies,  sets  eligibility  criteria,  but then  requires  case-by-case  
consideration.  So  only a  limited  set  ofindividuals,  those  with  deep  ties  to  this  country  and  without  a  criminal  
record,  can  apply for  deferred  action  under  the  president's  proposal.  

But that's  not  all.  After  they  register,  pay a  fee,  undergo  criminal  background and  national  security checks,  the  
president  requires  DHS  officers  to  scrutinize  every single  case  individually to  make  absolutely sure  the  person  
is  not  someone  we  should prioritize  for deportation.  

So  I  have  two  questions  in  regard to  that.  Doesn't it  make  eminent  sense  for  a  program  to  set  out guidelines  at  
the  front  end,  and then  still  require  careful  individual  consideration  at the  back  end  before  anyone  is  approved?  

LYNCH:  
Certainly,  sir.  That  would  make  eminent  sense  and  would  provide  for  a  careful  review  ofevery applicant.  

SCHUMER:  
And  I  believe  that's  what the  president is  intending  to  do.  We  haven't  seen  all  the  regulations  yet,  but that  
seems  to  me  what he  said.  Couldn't  one  argue  that  other discretionary guidelines  in  programs  like  federal  
contract bids  take  a  similar  approach?  We  lay out broad  criteria,  but then  they review  each  contract  -- contract  
by contract?  

LYNCH:  
Contract by contract,  and  with  vigorous  application  and  screening.  

SCHUMER:  
Right.  OK.  I  want to  thank  again  my colleagues  for  deferring,  and I  will  pass  not  only the  questioning,  but the  
gavel  to  Senator  Graham.  

GRAHAM:  
A  dream  come  true.  

(LAUGHTER)  

That  will  only last for eight  minutes,  so  I'm  going  to  enjoy it  while  I  can.  

Your brother  was  aNavy SEAL.  That's  got to  be  -- that's  a  major accomplishment.  It's  the  -- probably the  
hardest thing  to  be  in  all  the  military.  So  I  know  your  family's  proud  ofhim and  what you've  accomplished.  

Do  you  agree  with  me  that  one  ofthe  worst possible  outcomes  is  for  the  United States  to  release  somebody  
from  Guantanamo  Bay to  go  back to  the  fight to  kill  an  American  SEAL  or  anyone  else?  That  we  should  really  
make  sure  we  don't do  that  unless  we  absolutely have  to.  
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LYNCH:  
I  certainly think that  anyone  coming  from  either Guantanamo  Bay  or  any  ofour  facilities  we  should  take  
appropriate  steps  to  make  certain  they do  not place  Americans  in  harm's  way.  

GRAHAM:  
I  couldn't  agree  with  you  more.  We've  got a  30  percent  release  rate,  and from a  SEAL  point  ofview,  they're  
usually the  guys  capturing  these  folks.  It's  got to  be  bad  for  morale  for  one  ofthe  guys  that  you  captured  wind  
up  killing  your  buddy down  the  road,  so  I  really do  believe  that the  policywe  have  at  Guantanamo  Bay needs  
to  be  reviewed  and  reviewed  closely for not just  all  SEALs,  but for  all  who  have  been  fighting.  

Now  about being  at  war.  Do  you  believe  we're  at war?  

LYNCH:  
We  are  at  war,  Senator.  

GRAHAM:  
OK.  Now,  I've  been  amilitary lawyer for  30-something  years,  you've  been  a prosecutor for  a very long  time.  I  
believe  in  an  all-of-the-above  approach  that  military commissions  have  a  place  in  this  war  andArticle  III  
courts  have  a  place  in  this  war.  Do  you  agree  with  that?  

LYNCH:  
I  do,  Senator.  I  do  agree  with  that principle.  

GRAHAM:  
Thank you.  Now,  under  military law,  the  main  objective  when  you  capture  an  enemy  combatant is  to  gather  
intelligence,  it's  not prosecution.  Does  that  make  sense  to  you?  

LYNCH:  
That is  certainly one  ofthe  important  objectives  under  military law.  I  would  add,  however,  though,  that  with  
respect to  the  Article  III  prosecutions  that I've  been  involved  in  through  my office,  a  primary goal  is  also  to  
obtain  cooperation  and,  thereby,  valuable  intelligence.  

GRAHAM:  
Thank you.  Here's  what  I  would  suggest to  you,  ma'am.  This  is  the  Army Field  Manual.  It's  over 300  pages.  I  
helped  write  the  Detainee  Treatment Act  with  Senator  McCain  to  make  sure  that we  did  not torture  people.  I  
believe  waterboarding  is  torture  and is  illegal,  but in  this  Army FieldManual,  which  sets  the  parameters  for  
detaining  people  and  interrogating  them,  not  one  time  does  it suggest that  you  should read the  enemy  
combatant their  Miranda  rights.  Do  you  know  why that  would be?  

LYNCH:  
Well,  I  certainly think the  Army  FieldManual  has  proven  to  be  a  very effective  way  ofhandling  high-target  
detainees.  

GRAHAM:  
All  I  would  suggest,  ma'am,  that  anybody in  the  military  would  reject  out  ofhand that it's  a good  way to  gather  
intelligence  by providing  the  enemy combatant  a lawyer.  

In  WorldWar  II,  even  though  Miranda  didn't  exist,  and  all  the  wars  since  then,  no  one's  ever  suggested to  our  
military that  once  you  capture  an  enemy combatant that  you  give  them  a lawyer  as  a  better way to  gather  
intelligence  versus  holding  them under  the  Law  ofWar.  

So  here's  my recommendation  to  you.  That  we've  caught  several  high-value  targets  in  the  last  year  or  two.  
We've  read them theirMiranda  rights  within  days  or  hours  ofcapture.  You'll  never  convince  me  that  
criminalizing  the  war  is  the  best  way to  gather  intelligence.  I  want to  talk to  you  about this.  I  want to  have  
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more  flexibility  than  we  have  with  the  current  system.  Ifwe  do  not  hold  some  ofthese  people  under  the  Law  of  
War  for  questioning  as  an  enemy  combatant,  then  we're  going  to  lose  the  ability to  gather  intelligence,  and the  
onlyway you  can  protect this  nation  is  to  -- is  to  interrupt the  next  attack because  the  people  we're  fighting  do  
not  mind being  killed.  

Can  an  American  citizen  be  held  as  an  enemy combatant?  

LYNCH:  
Senator,  with  respect to  an  American  citizen,  I  believe  there  would  be  a prohibition  against holding  them  --
against  us  holding  them  as  an  enemy combatant.  

GRAHAM:  
Ma'am,  that is  not true.  We  have  held  several  American  citizens  for  a  multiple  period  ofyears  as  enemy  
combatants.  Hamdi  versus  Rumsfeld.  Before  I  vote  on  your nomination,  I  want  you  to  read  Hamdi  versus  
Rumsfeld,  an  Ex  Parte  Quirin,  where  American  citizens  collaborating  with  the  Nazis  landed  at Long  Island  to  
try to  attack the  country.  They  were  tried by a  military  commission.  

Military  commission  trials  are  not  available  to  American  citizens,  they have  to  go  under  Article  III,  but  we  
have  under our law  in  Hamdi  versus  Rumsfeld  the  idea  there  is  no  bar  to  this  nation  holding  one  ofits  own  
citizens  as  an  enemy combatant.  

What  recommendation  -- I  want  you  to  read those  two  cases  and get back  with  me  and  see  ifthat  changes  your  
mind  -- what  recommendation  would you  give  an  American  citizen  when  it  comes  to  joining  ISIL  or  Al-
Qaeda?  What would you  tell  them  to  do?  

LYNCH:  
Senator,  with  respect to  an  American  citizen  or  anyone  who  seeks  my opinion  on  joining  ISIL  or  Al-Qaeda,  
my  recommendation  would  be  do  not do  it  or  you  will  face  American  justice.  

GRAHAM:  
Well,  not  so  much  you'll  face  American  justice,  you're  going  to  get killed ifwe  can  find you.  

LYNCH:  
You  may get killed  before  we  can  find you.  

GRAHAM:  
That's  right.  But ifwe  find you,  we  can  kill  you.  Anwar  al-Awlaki,  you  know  that guy?  

LYNCH:  
Yes.  He  is  -- he  was  --

GRAHAM:  
Do  you  think the  president  acted  within  his  Constitutional  authority to  use  a  drone  against him?  

LYNCH:  
So  with  respect to  Anwar  al-Awlaki,  I'm  familiar with  him,  as  he  has  figured  in  the  radicalization  ofsome  of  
the  defendants  who've  come  before  the  Eastern  District  ofNew  York  as  well  as  a  very  active  Al-Qaeda  leader.  
I'm  not familiar  with  the  -- with  the  ways  in  which  the  decision  was  made  to  use  the  drone  against him,  but I  --

GRAHAM:  
Let  me  say  -- let  me  tell  you  how  it  was  made.  There's  an  executive  process  where  there  are  executive  agencies  
that  evaluate  the  threat that  every individual  presents  to  the  country,  and  in  the  case  ofan  American  citizen,  
there  are  very strict  criteria.  But ifthey  meet those  criteria,  the  president  can  order the  use  oflethal  force.  I  
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promise you, in every war we've been in, American citizens, for some reason, have decided to side with the 
enemy, and they've been viewed as an enemy combatant, not a common criminal. 

The president ofthe United States, I think, correctly authorized a drone attack against Anwar al-Awlaki, who 
was the head ofAl-Qaeda in Yemen. Would you want to look at that before you give me the answer? Are you 
comfortable with that process? Would you like to look at that process and get backwith me? 

LYNCH: 
Well Senator, I'm comfortable with the process as you describe it. But what I think it illustrates, however, is 
the need to, as you put so eloquently at the beginning ofour discussion, use all ofthe tools available to combat 
this war. 

GRAHAM: 
And I just want to make sure that as the attorney general ofthe United States, you understand one ofthe tools 
to combat this war is to use lethal force against an American citizen who our government has determined to be 
part ofthe enemy force. The second tool is to hold an American citizen or a non-citizen under the Law ofWar 
for the purposes ofintelligence-gathering. 

Those are two tools in our toolbox that have been used for decades. I want to make sure as attorney general 
you recognize those tools are available to us in this war as we go forward. Read these cases and get back with 
me ifyou could. 

LYNCH: 
Absolutely, Senator. 

GRAHAM: 
Thank you very much. 

Online gaming. Are you familiar with the decision by the Office ofLegal Counsel in 20 1 to basically say that 
the prohibition in the Wire Act was limited to sporting events and contests? 

LYNCH: 
I'm generally familiar with the results ofthat. 

GRAHAM: 
Do you agree with that decision? 

LYNCH: 
I haven't read that decision, Senator, so I'm not able to really analyze it for you. Certainly, I think it was one 
interpretation ofthe Wire Act that was --

(CROSSTALK) 

GRAHAM: 
Would you agree with me that one ofthe best ways for a terrorist organization or criminal enterprise to be able 
to enrich themselves is to have online gaming that would be very hard to regulate? 

LYNCH: 
I think certainly that what we've seen with respect to those who provide the material support and financing to 
terrorist organizations, they will use any means to finance those organizations. 

GRAHAM: 
I'm going to send you some information from law enforcement officers and other people who have been 
involved in this fight and their concern about where online gaming is going under this interpretation. 
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Thank you  very  much.  From  my point  ofview,  you've  acquitted  yourselfvery  well,  but I  do  appreciate  ifyou  
would look  and  be  able  to  answer  my questions  about  enemy  combatant  status  for  American  citizens,  the  use  
oflethal  force.  

LYNCH:  
Thank you,  Senator.  

GRAHAM:  
Thank you  very,  very  much.  And now,  I  will  turn  it  over to  Senator  Lee,  who  is  now  chair.  

LEE:  
Thank you,  Mr.  Chairman.  Thank you  for  staying  with  us  and  even  through the  hectic  vote  schedule.  

I'd like  to  go  back to  civil  forfeiture,  ifthat's  all  right,  which  is  the  topic  we  were  discussing  earlier before  I  left  
for the  last  vote.  

First  ofall,  I  want to  get back to  the  question  I  asked  at the  outset.  Do  you  think it's  fair  -- is  it fundamentally  
just that  someone  can  have  their  property taken  from them  by the  government  without  any  evidence  that  
they've  committed  wrongdoing,  based  solely on  a  showing  by the  government,  based  on  a probable  cause  
standard,  that their  property  might have  been  involved  in  the  commission  ofa  crime,  perhaps  without their  
own  knowledge,  their own  consent,  their own  awareness  on  any level?  Do  you  think  that's  fair?  

LYNCH:  
Senator,  I  think that  we  have  a  very robust  asset forfeiture  program,  both  criminal  and  civil.  With  respect to  
civil  forfeiture,  I've  looked  at the  program in  general.  Again,  the  Department is  conducting  a  review  ofthe  
forfeiture  program.  And  with  respect to  civil  forfeiture,  there  are  legal  safeguards  at  every step  ofthe  process,  
certainly as  instituted  or implemented by  my  office  and  my  understanding  by  myU.S.  attorney  colleagues.  So  
there  will  be  judicial  review  before  there  can  be  attachment  or  seizure,  for  example,  as  well  as  an  opportunity  
to  be  heard.  And that  -- but that  standard  must be  met before  the  seizure  warrant  can  be  issued.  

LEE:  
I  understand.  I  understand.  

A  lot ofAmericans  don't believe  that that's  fundamentally  fair,  and  again,  that's  why,  in  many states,  there  have  
been  laws  enacted that  restrict the  use  ofcivil  forfeiture  under  those  circumstances  and impose  additional  
requirements,  which  is  why I  raised the  concern  about the  process  bywhich  the  Department  ofJustice  has  on  
occasion  in  the  past  used known  something  as  adoption,  whereby they  will  take  something  that  -- that  could  
not be  forfeited  under state  law  in  state  court,  and  they'll  -- they'll  utilize  the  resources  ofthe  U.S.  Department  
ofJustice  to  assist in  the  forfeiture,  U.S.  Department  ofJustice  retains  20  percent  and then  yields  back 80  
percent to  the  state  or  local  law  enforcement  agency.  

This  is  troubling,  and  -- and  -- and  you  appeared to  be  aware  when  I  asked  you  about this.  You  appear to  be  
aware  ofan  order  that AttorneyGeneral Holder  issued just  about  a  week  and  a halfor  two  weeks  ago  -- I  
believe  it  was  January 16th  -- restricting  that.  

So  I  -- I  assume  you're  familiar  with  that  order.  

LYNCH:  
There  was  an  order  -- or  a  policy directive  from the  attorney general  to  the  field,  and  as  U.S.  attorney,  I  did  
receive  that,  and it  essentially  ends  the  adoption  program.  

As  you  point  out,  Senator,  a number ofstates  now  do  have  a robust  asset forfeiture  program  on  their  own.  
When  the  federal  programwas  being  instituted,  at least the  research  shows,  many states  did  not have  this  
program,  and  so  a lot  ofthe  local  law  enforcement  agencies  that have  been  using the  adoption  program  initially  
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did  not have  a venue  to  effectuate  legal  seizure  ofproperty  that had been  used in  a crime.  The  adoption  
program began  several  years  ago  primarily  as  a  response  to  that.  

That has  changed.  That legal  landscape  is  very different.  That  certainly was  one  ofthe  reasons  set forth  in  our  
discussions  when  the  policy  change  was  made.  

LEE:  
OK.  So  this  order  that the  attorney general  issued  on  January 16th,  you  refer  to  it  as  essentially ending  this  
adoption  program,  again,  the  program bywhich  the  federal  government  can  assist  state  and local  law  
enforcement  agencies  in  circumventing  their  own  state  law  restrictions  on  civil  forfeiture.  

But when  you  read the  order,  you  see  it that it's  subject  to  several  exceptions.  

One  exception  applies  with  respect  -- I  think  you  -- you  referred  to  this  briefly before  when  you  and I  spoke  a  
few  hours  ago  -- one  exception  relates  to  property that directly  relates  to  public  safety  concerns.  Fair  enough?  

Then  you  turn  the  next page,  you  look at the  -- the  second to  last paragraph,  which  contains  some  additional  
carve-outs.  This  order  does  not  apply to,  one,  seizures  by state  and local  authorities  working  under  -- working  
together with  federal  authorities  in  a joint task,  two,  seizures  by state  and  local  authorities  that  are  the  result  of  
joint federal-state  investigations  or  that  are  coordinated  with  federal  authorities  as  part  ofongoing  federal  
investigations,  or three,  seizures  pursuant to  federal  seizure  warrants  obtained from  federal  courts  to  take  
custody ofassets  originally  seized  under  state  law.  

So  as  I  see  it,  Ms.  Lynch,  this  -- this  order,  while  purporting  to  end  this  adoption  program,  as  -- as  you  say,  is  
riddled  with  loopholes.  It's  riddled  with  loopholes  that  effectively  swallow  the  rule,  which  seems  to  be  a theme  
today,  which  -- which  is  something  that  concerns  me  greatly with  this  department.  

Now,  I  understand  that this  order was  issued,  has  been  issued prior  to  your  conformation  -- after  your  
nomination,  prior  to  any confirmation  vote  on  your nomination.  But I  would just  ask you  to  -- to  take  into  
account these  concerns  and to  work  with  me  moving  forward  on  making  sure  that  our  civil  forfeiture  programs  
don't get  out  ofcontrol.  

But  would you  agree  with  me  that  we  really ought to  find  ways  to  stop  federal  law  enforcement  agencies  from  
helping  state  governments  to  circumvent their own  state  law  restrictions  on  civil  forfeiture?  

LYNCH:  
Senator,  I  believe  that the  policy change  that  ended the  adoption  program  certainly ends  that  as  the  problem  
that  -- that had been  raised.  

As  you  pointed  out,  these  were  situations  where  local  law  enforcement  made  an  initial  stop  or  seizure  -- so  the  
seizure  was  not  essentially begun  by a  federal  agent  or  partner  -- and  then  the  matter  was  brought to  a  federal  
agent for adoption  and processing  through  the  asset forfeiture  equitable  sharing  system  therein.  

The  other situations  to  which  you  refer  where  there  is  a  federal- state  task force  or  a  joint investigation  really  
are  situations  where  there's  actually a  federal  case  from the  outset,  and  there  would  not be  the  issue  of-- of  
having  to  review  the  state  laws,  and there  would not be  an  option  in  that  case,  because  again,  the  case  would  be  
under  federal  jurisdiction  from the  very beginning.  

So  as  you  pointed  out,  the  initial  adoption  program  did  raise  concerns,  and  I  understand that those  have  been  
discussed  in  the  public  discussion  venue  as  well  as  in  law  enforcement  circles  as  well  about the  issue  where  the  
state  has  a  robust system ofasset forfeiture,  but that  system  is  not being  used,  and  the  federal  system is  being  
used instead.  

The  adoption  program  ends  that practice.  
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LEE:  
It  ends  it,  but  subject to  some  very large  loopholes.  And so  I  just  ask  you  to  be  aware  ofthat,  and  I'd  like  to  
discuss  that  with  you  more  moving  forward.  

Before  my time  expires,  I  want to  get back to  another  question  I  asked  earlier.  Just indulge  me  in  -- in  this  
hypothetical  scenario.  We  didn't have  time  to  fully  explore  it previously.  

But imagine  you're  in  a state  in  which  there  is  a 55-mile-an-hour  speed  limit.  There're  a  lot  ofpeople  who  want  
that  speed limit  raised.  Imagine  that the  chiefexecutive  ofthat,  the  governor,  really  wants  it  raised to,  say,  75  
miles  an  hour.  

There  is  a  lot  ofsupport within  the  legislature  and  among the  public  at large  that there  needs  to  be  some  reform  
to  the  speed limit law.  They  can't get to  any  one  proposal  that gets  enough  votes,  and  so  nothing  happens.  

The  governor at that point decides  that he  will  announce  that  anyone  who  wants  to  drive  faster  than  55  will  not  
be  ticketed,  and they can  apply for certification  that they  won't be  ticketed iftheywant to  drive  up  to  75  miles  
an  hour.  He  says,  "I  can't guarantee  it forever,  but  I  can  guarantee  it for  the  next three  years.  I  will  not be  
enforcing  that."  

Would that,  under that  hypothetical  scenario,  not be  tantamount to  a usurpation  ofthe  legislative  role  that  
belongs  to  the  legislative  branch?  

LYNCH:  
Well,  Senator,  with  respect to  your  hypothetical,  before  I  could  provide  a response,  I  would  certainly  want to  
understand  not just the  factual  framework that  you've  outlined  but the  relevant laws  governing  the  -- the  
situation  as  well  as  any prior  state  action,  any actions  that  had been  sanctioned,  all  the  types  ofthings  that  
would go  into  rendering  a  legal  opinion.  

And  certainly,  as  I'm  sure  you  can  appreciate,  I'm  a careful  lawyer,  and I  would  want  to  have  all  ofthat  
information  before  I  could  really give  you  a legal  opinion  as  to  your  hypothetical  situation.  

LEE:  
OK.  I  understand,  and I  respect the  great  care  that you  devote  to  answering  questions.  

And  -- but I  -- I  would  respectfully submit that  at  some  point,  there  is  a  limit to  what  a  chiefexecutive  can  do,  
whether  we're  talking  about  a  chiefexecutive  in  the  form  ofa  governor  at  state  level  or  whether we're  talking  
about  a  chiefexecutive  who's  the  president  ofthe  United States.  

At  some  point,  I  would  hope  you  could  agree  with  me  that there  are  limits  to  what  a  chiefexecutive  can  do.  

At  some  point when  saying,  "I'm  not going  to  enforce  this  law"  -- let's  suppose  it's  not  a speed limit;  let's  say  
it's  -- it's  taxes,  a future  president ofthe  United States,  whether  a  Republican  or Democrat  says,  "I  don't think  
we  ought to  have  any tax  rate  above  on  25  percent,"  and  at  some  point,  that president  can't get Congress  to  
agree,  so  that president  says,  "I'm  not going  to  enforce  any  tax  rate  above  a  25-percent marginal  rate."  

We  can  think oflots  ofexamples.  At  some  point,  there  is  a limit.  And I'd  just  -- I  -- I  hope  that you'll  recognize  
that  and  hope  that moving  forward,  should  you  be  confirmed,  that  you  be  one  who's  willing  to  point  out to  the  
president  ofthe  United  States  that  you  do  have  a  client.  Your client is  the  United States  ofAmerica.  

The  chiefspokesperson  for that  client  might be  the  president himself,  but  your client  is  the  United States,  and  
embodied  within  that  are  the  constitutional  restraints  that  -- that fall  upon  every officer  who's  sworn  to  uphold,  
protect  and defend that  constitution,  including  the  president himself.  

I  see  that  my time  has  expired,  and I  recognize  Mr.  Blumenthal.  
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BLUMENTHAL:  
Thank you,  Senator Lee.  

And  as  a  careful  lawyer,  which  I  know  you  are,  I  want to  try to  perhaps  set  yourmind  a  little  bit  at  ease  about  a  
question  that you  were  asked  earlier.  The  question  related to  a  statute  that purportedly,  according  to  the  
questioner,  made  the  attorney general  responsible  for  determing  who  can  take  deferred  action.  

One  ofmy colleagues  suggested that the  president's  executive  order  is  illegal  because  it's  being  implemented  
by the  Department ofHomeland Security and  not the  attorney general,  as  the  law  he  quoted  seemed to  suggest.  

Just to  clarify,  the  statute  that  was  quoted to  you  actually  was  amended in  2002.  It  no  longer  assigns  
responsibility for  immigration  policy to  the  attorney general.  The  provision  that he  quoted  and  another  
provision  which  more  directly  authorizes  what President Obama  has  done  are  to  be  implemented by the  
secretary ofhomeland  security.  

So,  good  news.  The  president has  done  nothing  wrong.  And you  don't have  to  run  home  and look  up  the  statute  
and get  ready to  implement  a  whole  new  area  oflaw.  You  have  enough to  do,  or  will  have  enough  to  do  
already.  

I  want to  personally say that  I  appreciate  that  my colleagues  are  not  making  immigration  policy the  kind  of  
turning  point for their decision.  Or to  put it  a  different  way,  they're  not  making  this  nomination  a  referendum  
on  the  merits  ofthe  president's  immigration  policy and  decisions.  

And I  must  say,  I  agree  with  the  president's  action  and  support him.  And  so  do  sheriffs  and  chiefs  ofpolice  
across  the  country.  And  I'm  going  to  ask,  ifthere's  no  objection,  that letters  that  I  have  from  towns  as  varied  as  
Marshalltown,  Iowa;  Salt  Lake  City,  Utah;  South  Bend,  Indiana  be  made  a part  ofthe  record,  and also  a  letter  
from  the  National  Task Force  to  End Sexual  andDomestic  Violence  Against  Women.  

Both  letters  -- all  these  letters  make  the  case  that the  president's  executive  action  not  only helps  immigration  
officials  target their  scarce  resources,  but it  also  helps  state  and  local  law  enforcement  to  secure  cooperation  
with  immigrant  communities  and identify potential  criminals  within  their jurisdiction.  So  the  beneficiaries  of  
the  president's  policies  are  not just the  immigrants,  but  also  law  enforcement  officials  and people  who  are  
better  protected  by  virtue  ofthe  activities  ofthose  law  enforcement  officials.  

Ifthere's  no  objection,  I  ask that these  materials  be  entered into  the  record.  

CRUZ  (?):  
Without  objection.  

BLUMENTHAL:  
Thank you.  

I  want to  turn  briefly to  another  area  where  you  have  some  very profoundly  valuable  experience,  in  the  wake  
ofthe  events  in  Ferguson,  Missouri  and  New  York City oflast  year.  Many ofus  on  the  committee  and  many  
around the  countrywho  have  backgrounds  in  law  enforcement  are  deeply concernedwith  making  sure  the  
public  understands  the  vital  role  that  our  police  and  our  law  enforcers  in  general  play,  as  well  as  proper  
training  and discipline  that  should be  provided  to  those  police  and  law  enforcers.  

And I  wonder  ifyou  could talk  about your  experience  in  addressing  the  concerns  about law  enforcement in  the  
wake  ofthe  Abner  Louima  case  where  you  had  a professional  involvement?  And I  think how  you  feel  that  
experience  and  new  policies  at the  Department  ofJustice  might better  help  the  Department  ofJustice  and  state  
and local  police?  
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I  would  mention  that  I  led  an  effort to  pass  during  the  last session  a  statute  relating  to  death  in  custody.  It's  the  
Death  in  CustodyReporting  Act that  requires  local  and  state  police  to  report deaths  in  custody,  along  with  
correction  officials.  It's  actually a  reauthorization  ofa  law  that  expired  in  2006,  just  amodest  step  toward  
gaining  more  facts.  But I  think there  are  obviously two  sides  to  this  kind  ofissue,  and I  would  very  much  
appreciate  your  perspective  on  it.  

LYNCH:  
Certainly.  Thank you,  Senator.  

With  respect to  mywork  on  the  Louima  case,  I  was  certainly privileged to  be  a part  ofthe  trial  team  that  
handled that  case.  And I  think  what  often  is  not  commented  on,  and perhaps  it is  not  even  widely known,  is  
how  essential  the  support  and  contributions  and the  actual  work  ofthe  NYPD  was  to  both  the  investigation  and  
the  prosecution  ofthat  case.  

Our  investigative  teamwas  comprised  ofboth  FBI  agents  andNew  York City police  officers  who  knew  that  
unless  we  held  each  other  accountable,  that  unless  law  enforcement  acted to  hold  bad actors  accountable,  all  of  
law  enforcement  would  suffer.  And certainly one  ofthe  most painful  things  to  watch  during  that  case  was,  as  is  
often  -- as  is  happening  now,  the  understandable  anger  and tension  over it,  but the  backlash  against larger  
groups  ofpolice  officers.  

And that is  in  fact  one  ofthe  dangers  ofnot  addressing  police  misconduct is  that  not  only are  the  officers  who  
work  hard  every day  and  -- and  work to  not only follow  the  rules,  but to  enhance  the  relationship  between  law  
enforcement  and the  community,  those  officers  are  not  rewarded,  but they often  get painted  with  the  same  
brush  as  officers  who  may cross  the  line.  And  that is  one  ofthe  greatest  harms  that  we  see  from  these  types  of  
cases.  

I've  been  privileged to  work  with  dedicated  police  and agents  my  entire  career.  And I  think that there  are  no  
greater  teachers  and  no  greater  instructors  for  a  young  prosecutor  than  an  experienced police  officer.  

One  ofthe  things  that  we  found  most  useful  after the  Louima  case  was  encouraging  community policing,  
which  the  NYPD  was  doing  on  its  own.  And  a number  ofofficers  did  very,  verywell.  I  have  seen  situations  
where  when  I  was  handing  out  awards  to  officers  and  agents  for  working  on  a case  in  a mostly  minority  area  --
cleaning  out  a housing project  ofa  violent  crack  organization  -- the  residents  asked ifthey could  also  come  and  
hand  out plaques  to  those  same  officers  and  agents.  And they did  so  with  plaques  that  said  basically,  "thank  
you  for  giving  us  back  our  safety,  our security,  and  our houses."  

Because  there  was  a collaboration  there.  There  was  a  recognition  that this  is  a joint effort.  This  is  a shared  
project that  we  all  have  between  law  enforcement and  all  the  communities  that  we  serve  to  keep  all  ofus  safe.  

We  also  have  to  work  more,  and  certainly ifconfirmed  as  attorney general  one  ofmy  priorities  will  be  to  
ensure  that  our  police  officers  have  the  tools  that they need to  do  their  jobs  and  to  do  them  safely.  

Senator,  I  spent several  weekends  this  past  month  attending  the  funerals  ofDetectives  Ramos  and  Liu  in  New  
York City.  And  to  use  the  word  "heartwrenching"  is  frankly an  understatement.  The  sense  ofloss  and grief  
with  this  crime  that has  really touched  the  heart  ofNew  York City  was  palpable  on  every street  corner.  We  
cannot  allow  our  law  enforcement  officers  to  be  targets  like  this.  We  must provide  them  the  protections  they  
need to  do  their jobs  as  well.  

So  certainly,  it is  a priority  ofmine.  I  look forward  to  working  with  you  to  address  the  legislation  that  you  
describe  as  well.  Because  the  more  we  can  get  adequate  information  about these  deaths  in  custody,  the  more  
we  can  put  effective  regulations  and  rules  and training  in  place  to  prevent them.  

BLUMENTHAL:  
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Thank you. Thank you for that excellent answer. And I can tell you that the griefover the loss -- the 
assassination ofthose two brave and dedicated police officers was shared in Connecticut. As a former United 
States attorney as well as state attorney general, my own experience has been that some ofthe strongest 
condemnation ofimproper conduct or impropriety on the part ofpolice officers comes from the police and 
other law enforcement themselves. And they have the toughest job -- one ofthe toughest jobs, in my view, that 
exists in public service. 

And I hope that the public appreciates it, and that as attorney general, you will work with Congress to try to 
educate andmake the public aware about the tremendous challenges they face day in and day out, and the 
courage and strength that they demonstrate. 

So I thank you for that answer, and thank you again for being here today. 

Thank you, Mr. Chairman -- whoever the chairman is. 

(LAUGHTER) 

CRUZ: 
It's a flexible answer. 

BLUMENTHAL: 
Well, I know that the chairman is the senator fromTexas. 

(LAUGHTER) 

CRUZ: 
That's a nice answer to that question. 

Ms. Lynch, thank you for your endurance in what has been a long, extended hearing. I would ask in this round 
ofquestions ifyou could try to keep your answers brief, because we've got to return to votes on the floor. 

In the prior round, you and I had a conversation about the OLC opinion and the president's executive amnesty. 
And you stated your agreement with the legal reasoning in that OLC opinion. And I would like to explore the 
limits ofthat reasoning. 

As you know, any legal theory that is being put forth to justify government power naturally raises the question: 
What are the limits ofthat power? And one ofmy greatest concerns about the Holder Justice Department is at 
every turn when asked what are the limits on government power, the answer has been there are none, there are 
none, there are none. 

So let's talk about the limits ofthe prosecutorial discretion power. The LLC memorandum justifies the 
executive amnesty, in part, based on prosecutorial discretion. And initially, that was limited to some 800,000 
people in the original DACA. Then in the subsequent amnesty, that expanded to 4 million or 5 million people. 

CRUZ: 
My first question to you is -- is, in your understanding ofprosecutorial discretion, is there anything to prevent 
that from being expanded from 4 million or 5 million people to all 1 million or 12 million people who are 
currently here illegally? 

LYNCH: 
Well, Senator, as I read the legal opinion, it was focusing on how the Department ofHomeland Security could 
best execute its executive discretion in prioritizing removals ofthe most dangerous ofthe undocumented 
immigrants among us. Then with respect to those who would be a low priority, it focused on the legal 
framework for setting up a deferral program. And as I also read the opinion, it went through a legal analysis 
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that indicated that part ofthe request did not have the requisite legal framework, and should not be 
implemented. Andmy understanding is that that particular part ofthe request was not implemented. 

So, I think that with respect to any action, certainly, should I become confirmed as attorney general, I would 
undertake a very careful legal analysis based on all ofthe facts presented to me by -- whether the White House 
or whatever agency raises the issue, we would look at all ofthe precedent, congressional action, the relevant 
statutes, and carefully explore whether or not the requested action did have a legal framework. Ifthere was, in 
fact, a reasonable basis for it, as was outlined in the opinion that I read, that information would be provided. 
But, as also was outlined in the opinion that I read, where the legal framework did not exist to support the 
request for the proposed action, that would have to be told to the requesting department. 

CRUZ: 
Ms. Lynch, let me try again. Because you described the memorandum. But I asked a pretty straightforward 
question. Would prosecutorial discretion allow the president to decline to enforce immigration laws against all 
1 million to 12 million people here illegally? 

LYNCH: 
Senator, prosecutorial discretion, as a tool, certainly as I have used it as a career prosecutor andU.S. attorney, 
would focus on which cases to prosecute and which types ofcharges to bring. It would not apply to the 
situation that you have outlined. So, I'm sorry ifI'm not able to answer your hypothetical in the way in which 
you are requesting. 

As I have utilized prosecutorial discretion throughout my career, it has been with the presentation ofcases 
before me, and determining the best way to focus limited resources. 

CRUZ: 
Well, and, ofcourse, this is not simply prosecutorial discretion. Because in addition to stating that federal 
immigration law would not be enforced with respect to somewhere between 4 million and 5 million people, the 
president also announced that the administration would be printing work authorizations in direct contravention 
offederal law. 

Now, are you familiar in your practices as U.S. attorney, when you have declined -- when you have used 
prosecutorial discretion to prioritize prosecuting one crime versus another, have you ever engaged in printing 
up authorizations for one set ofindividuals to violate the law -- to affirmatively violate the law, which is what 
these work authorizations consist of? 

LYNCH: 
Senator, in my practice as a career prosecutor andU.S. attorney, I have focused on bringing the strongest, most 
effective cases based on the facts and the law against -- that have been presented to me. Also, when referring 
those cases to other law enforcement agencies, should my venue not be the most appropriate one there. 

CRUZ: 
Ms. Lynch, I'm sorry... 

LYNCH: 
With respect to... 

CRUZ: 
... I'm sorry to interrupt, but we are on limited time. And what I asked is, ifin your practice, you ever issued 
authorizations to violate the law. And that -- I'm certain the answer is no. And if-- but am I correct in that? 

LYNCH: 
Certainly, Senator, in my practice, I focus on the -- building the most strongest and most effective cases against 
the perpetrators who come before me, and referring them to other jurisdictions ifI'm not the appropriate venue. 
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CRUZ:  
OK,  Ms.  Lynch,  you're...  

LYNCH:  
It  would  not be  part  ofmy responsibility...  

CRUZ:  
...  Ms.  Lynch...  

LYNCH:  
...  to  make  a determination...  

CRUZ:  
...  Ms.  Lynch,  you  are...  

LYNCH:  
...  in  the  matter  you're  referring  to.  

CRUZ:  
...  you  are  a  very experienced prosecutor.  You  have  asked  questions  and  had  witnesses  decline  to  answer.  This  
is  -- this  is  a simple  question.  Has  your  office  issued  authorizations  for  individuals  to  violate  federal  law?  

LYNCH:  
Senator,  as  -- as  the  U.S.  attorney,  our  office  is  not involved  in  issuing  authorizations  for  anyone  to  work  or  not  
work,  or  to  engage  in  various  activities.  We're  not a  licensing  authority.  

So  I'm  just  not  able,  unfortunately,  to  answer  the  question  as  put to  me.  

CRUZ:  
So  your  office  has  not  -- are  you  aware  ofa  precedent for the  federal  government doing  what the  
administration  is  doing  right  now,  which  it's  hired  over  a  thousand people,  it is  printing  millions  of  
authorizations  for  individuals  to  violate  federal  law?  That is  a  remarkable  step,  and it is  a step  that goes  much  
further  than  simply prosecutorial  discretion.  

Are  you  aware  ofany precedent for  hiring  over  a  thousand  people  to  issue  authorizations  for  individuals  to  
violate  federal  law?  

LYNCH:  
Senator,  I'm not  aware  ofthe  practices  that you  are  referring  to  now,  nor am  I  aware  ofhow  the  particular  
remaining  portions  ofthe  executive  action  are  being  implemented,  so  I'm  simply  not  able  to  comment  on  the  
hypothetical  as  presented  to  me  or  the  particulars  that  you've  given  to  me.  

So  I'm  sorry  I  don't have  the  information  to  answer  your  question.  

CRUZ:  
Well,  then  let me  understand the  limits  ofthe  (inaudible)  theory you're  putting  forth,  because,  in  -- in  prior  
questioning,  embraced the  prosecutorial  discretion  argument.  

And  so  Senator  Lee  asked  you  a  minute  ago.  Let's  take  the  hypothetical  Senator  Lee  asked you  about.  

Ifa  subsequent president  -- let's  say President Cornyn  is  sworn  in  in  January of2017.  And  ifPresident Cornyn  
decided that he  was  going  to  instruct the  secretary oftreasury not to  collect  any taxes  in  excess  of25  percent,  
to  exercise  prosecutorial  discretion  and  not collect the  taxes,  in  your legal  opinion,  would that be  consistent  
with  the  Constitution?  
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LYNCH:  
Senator,  before  I  could  render  a legal  opinion  on  the  hypothetical  as  presented  to  me,  I  would  want to  know  the  
entire  scope  ofthe  action  but also  have  the  time  to  -- to  gather all  ofthe  legal  precedent,  the  cases,  
congressional  actions,  any other  similar  or  dissimilar actions  where  that particular  type  ofaction  might've  been  
considered.  

So  I  would  certainly want to  have  all  ofthat before  I  provided  a legal  opinion  in  -- in  terms  ofthe  hypothetical  
that  you've  presented to  me.  

CRUZ:  
So  -- so  you're  unable  to  give  any legal  judgment to  this  committee  today on  whether a  subsequent president  
could decline  to  enforce  the  tax  laws  as  they're  written?  

LYNCH:  
I  think  with  respect to  current  or subsequent presidential  action,  there  would have  to  be,  as  in  every case,  a  
thorough  review  ofthe  relevant  law,  the  precedent,  congressional  precedent,  the  statutes  in  issue  in  conjunction  
with  whatever action  was  being  proposed to  see  ifthere  was,  in  fact,  a legal  basis  or  whether  there  was  not  a  
legal  basis  for  the  action  being  proposed.  

CRUZ:  
And let  me  ask  -- and  this'll  be  my final  question  -- your  understanding  ofprosecutorial  discretion.  Would it  
allow  a subsequent president,  President Cornyn,  to  state  that there're  other  laws  that the  administration  will  not  
enforce  -- labor  laws,  environmental  laws.  Would it  allow  a President Cornyn  to  say,  "Every existing  federal  
labor  law  shall  heretofore  not  apply to  the  State  ofTexas,  because  I'm  using  my prosecutorial  discretion  to  
refuse  to  enforce  those  laws."  

In  -- in  your judgment,  would that be  constitutional?  

LYNCH:  
Well,  I  certainly  can't  imagine  President Cornyn  taking  that step.  

But with  respect to  the  hypothetical  that  you  present,  again,  Senator,  I  would have  to  know  what legal  basis  
was  being  proposed for that,  and  certainly,  I  would  review  that law,  and ifI  were  the  person  providing  advice  
to  future  President Cornyn,  advise  him  as  to  whether or  not there  was  a legal  framework for  it  or  whether  there  
was  not  a  legal  framework for it.  

Ifthere  was  not,  that  would be  the  advice  that I  would  provide  to  him.  

CRUZ:  
I  must  say,  I  find  it  remarkable  that you're  unable  to  answer that question.  I  can  answer it  straightforward.  

It  would patently  unconstitutional  for  any subsequent president to  refuse  to  enforce  the  tax  laws  or  the  labor  
laws  and the  immigration  laws  for  the  very same  reason  that President Obama's  actions  refusing  to  force  
immigration  laws  are  unconstitutional.  

And it is  discouraging  that  -- that  a  nominee  who  hopes  to  serve  as  attorney general  either will  not  -- will  not  
give  a straightforward  answer  to  that question.  

My time  at this  point is  expired,  so  I  recognize  Senator Franken.  

FRANKEN:  
Thank you,  Senator -- Mr.  Chairman.  

I'm  sorry.  I'm  just  a little  shook  up  about this  President Cornyn  thing.  
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(LAUGHTER)  

GRASSLEY:  
Your worst  nightmare.  

(LAUGHTER)  

FRANKEN:  
OK.  I  just  -- I  got here,  and  -- and  suddenly,  Cornyn  was  president.  

(LAUGHTER)  

FRANKEN:  
Myworld had  changed.  

I'd like  to  ask  you,  Ms.  Lynch,  about something  that's  been  a  focus  ofmine  since  I  first  got to  the  Senate  -- and  
you  may  -- I  got there  a  little  early.  I  got  -- it took  me  a while  to  get  seated  -- and it's  about the  -- the  financial  
meltdown  and how  it happened  and how  it  caused the  Great Recession.  And it's  about the  credit  rating  
agencies  and their business  model.  

And basically,  what happened in  the  leadup  to  the  -- the  meltdown  was  that banks  would put  out financial  --
structured financial  products  -- subprime  mortgage-backed  securities,  say  -- and  then  theywould  pay  -- I'm  
sorry  -- yes,  theywould  -- theywould  choose  a  rating  agency,  like  Standard  &  Poors  orMoody's  or  Fitch,  to  
rate  it,  give  them  a rating,  and theywould pay them.  

But theywould  choose  them,  and  it  -- it  turned  out that  a lot  ofjunk got AAA  ratings.  And this  is  all  kinds  of--
not just  subprime  mortgage-backed  securities  but then  bets  on  those,  derivatives,  and  then  bets  on  the  bets  and  
then  bets  on  the  bets  on  the  bets.  

So  when  you  -- the  reason  you  had a  house  ofcards  collapse  is  because  you  had  all  these  bets  based on  the  
original  piece  ofjunk,  and there  was  an  incentive,  a  total  conflict  ofinterest,  which  is  the  -- the  credit  rating  
agencies  knew  that ifthey gave  a AAA  rating,  they'd get the  next gig.  So  that's  what they did.  

And then  Chairman  Levin  ofthe  Permanent Subcommittee  on  Investigations  got  -- subpoenaed some  emails  
from  within  S&P,  and they basically were  emailing  each  other,  "We've  got to  give  these  better  -- we  got to  
give  these  things  that  aren't good,  these  financial  products,  better ratings  so  we  can  keep  our share  ofthe  
business.  

And I've  been  fighting  to  get the  -- I  had  actually a  bipartisan  piece  in  -- in  the  Senate  side  of-- of-- ofwhat's  
now  called  Dodd- Frank,  the  Wall  Street  reform  bill,  to  fix  this.  It hasn't totally fixed,  and  I'm on  the  SUC  to  
do  it.  

But  -- this  is  what  I'm  getting  to  -- Department  ofJustice  is  -- has  a  big  lawsuit  against S&P,  and  I  think it's  for  
about $5  billion,  $6  billion,  and  my understanding  is  it  may  be  being  settled.  

But I  just don't  want it  to  stop  with  -- with  S&P,  with  the  one  agency.  So  what I'm  -- I'm  -- I'm  concerned  that  -
- and  actually,  SEC  just did  a settlement  also  with  S&P  on  the  same  practice  that  still  exists.  

So  what  I  want to  know  is,  will  you  take  an  aggressive  approach  to  holding  these  rating  agencies,  including  but  
not limited to  S&P,  accountable  for  their  role  in  the  financial  crisis  from before  and  as  -- and  their  current  role  
in  what they're  doing?  

LYNCH:  
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Senator,  certainly,  with  respect to  the  financial  institutions,  including  the  rating  agencies,  ifI'm  fortunate  
enough  to  be  confirmed  as  attorney general,  I  do  look forward taking  a very aggressive  stance  in  reviewing  
their conduct,  as  you  indicated,  not just past  conduct but current  and  prospective  so  that  we  can  prevent these  
types  ofharms  from  occurring  again.  

FRANKEN:  
Because  Minnesotans  lost their  homes,  they lost their savings,  they lost their  jobs,  and  millions  ofAmericans  
did this  because  ofthese  guys.  And I  don't think they've  learned  their  lesson,  and I  don't think they've  been  
incentivized to  learn  their lesson.  

OK.  I'm  told  I  have  to  leave  in  two  minutes,  so  I  just  want  to  talk  a  little  bit  about  transparency in  NSA.  

I  have  one  minute.  That  -- that took  a  minute,  what I  did.  

(LAUGHTER)  

Well,  I  want to  encourage  us  to  work together ifyou're  -- should be  attorney general  on  transparency in  
government surveillance,  because  I  -- I  think Americans  that have  the  right to  know,  to  the  extent that it's  not  
harmful,  obviously,  what the  -- what the  -- what  surveillance  is  like,  for  example,  how  manyAmericans'  data  
was  captured,  say,  in  the  metadata,  but how  much  was  actually accessed.  

And I  think that that  -- had  we  done  that  -- and  I  had  voted  against these  two  programs,  715  and  702,  originally  
because  they didn't have  enough  transparency,  and I  think it is  absolutely  essential  that  Americans  know,  to  the  
greatest degree  possible,  without jeopardizing  our safety,  what is  going  on.  

So,  just your commitment to  work together  on  that.  

LYNCH:  
Absolutely,  Senator.  

FRANKEN:  
OK.  Thank you,  Ms.  Lynch.  

LYNCH:  
Thank you,  sir.  

FRANKEN:  
Mr.  President.  

(LAUGHTER)  

CORNYN:  
How  are  you  holding  up?  

LYNCH:  
I'm  fine,  sir.  

CORNYN:  
Hanging  in  there?  Good.  

Forgive  me  for jumping  around  a little  bit.  But there  are  a number  -- I  know  there  have  been  a lot  ofdifferent  
areas  that you  have  taken  questions  on.  And  I  just  want to  fill  in  some  ofthe  gaps.  

First  ofall,  do  you  recognize  the  SecondAmendment  right to  keep  and bear arms  as  an  individual  right?  
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LYNCH:  
Yes,  Senator.  And I  believe  that has  also  been  decided by the  Supreme  Court  as  well.  

CORNYN:  
The  current  attorney general  andDepartment  ofJustice  have  been  involved  in  a  program  known  as  Operation  
Chokepoint that you  are  probably familiar with  to  some  extent.  

But this  is  a collaboration  by the  Department  ofJustice  and  the  Federal  Deposit Insurance  Corporation  who  
have  partnered  to  discourage  banks  and  other financial  institutions  from doing  business  with  certain  types  of  
businesses,  including  lawful  firearms  dealers.  

Documents  fromOperation  Chokepoint  obtained by the  House  Oversight Committee  showed  that the  DoJ  and  
FDIC  used  intimidation  tactics  and  categorized  licensed  and law-abiding  gun  dealers  as  having  been  engaged  
in  "high-risk  activity,"  similar  to  financial  scams,  prostitution  services,  pornography,  racist  materials,  
gambling,  and drug  paraphernalia.  

I  would just like  to  ask you,  do  you  agree  that it  was  inappropriate  for  the  Department  ofJustice  and  the  FDIC  
to  associate  licensed  and law-abiding  businesses  with  these  types  ofother  obviously illicit  activities?  

LYNCH:  
Senator,  I  appreciate  your  concern  over  any department  initiative.  My familiarity with  the  Chokepoint  
initiative  is  based  upon  my understanding  that it focuses  on  payment processing  companies  that  are  involved in  
defrauding  consumers.  

And I'm  not aware  enough  ofthe  underlying  types  ofbusinesses  that the  consumers  themselves  may have  been  
patronizing  to  know  about the  facts  that  you  raise.  

Certainly with  respect to  any initiative  that the  Department  ofJustice  engages  in,  should I  be  confirmed  as  
attorney general,  there  is  no  room  for  improper  bias  or even  personal  views.  We  must look  -- we  must follow  
the  law  where  it leads  us.  

And I  certainly hope  that  should  you  have  concerns  about this  program or any other,  that  you  would  feel  free  to  
share  them  with  me,  and  that I  would look forward  to  working  to  provide  you  with  as  much  information  as  we  
could  about them.  

CORNYN:  
I  appreciate  that.  I  have  heard from  constituents  back home  in  Texas  from financial  institutions  that they have  
been  unable  to  continue  longstanding  banking  relationships  with  their  own  lenders  because  ofsome  ofthese  
tactics.  

And I  will  take  you  up  on  your offer  to  visit  with  you  more  about those  -- the  specifics  ofthose  cases  as  well  as  
the  topic  I  mentioned  earlier  at a  later  date.  I  appreciate  that.  

Senator  Leahy,  who  just has  arrived,  and I  have  joined in  an  unlikely partnership  on  freedom  ofinformation  
areas.  He  and I  both  agree  that it is  absolutely critical  to  the  functioning  ofour democratic  form  ofgovernment  
that the  people  have  access  to  as  much  information  as  they  can  possibly get  so  they can  make  their  consent to  
the  laws  that are  passed by Congress,  informed  consent.  

And  so  I  want to  ask you,  in  the  Department  ofJustice's  evaluation  ofthe  Eastern  District  ofNew  York  under  
yourmanagement,  compliance  with  the  Freedom ofInformation  Act  was  one  ofthe  few  areas  to  receive  
criticism.  
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In  fairness  to  you,  it  is  one  ofthe  few  areas  in  which  there  have  been  critical  comments.  But do  you  believe  
that the  government  should  operate  under  a presumption  of-- that  information  should be  open  to  the  public  
unless  otherwise  precluded by law?  

LYNCH:  
Senator,  I  share  your  concern  and  your  view  that  the  Freedom ofInformation  Act is  an  important tool  for  the  
American  people  to  know  about the  functioning  ofall  ofgovernment  agencies,  including  the  Department  of  
Justice.  

With  respect to  my tenure  as  U.S.  attorney,  during  the  evaluation  system,  which  I  found  very,  very helpful,  I  
specifically asked  the  evaluators  to  look  at  our  management  systems  and  our  support  staffsystems  to  make  
sure  that  we  were  in  compliance  and  to  bring  any issues  to  our  attention.  

And  they raised this  issue,  which  was  a great  concern  to  me.  We  immediately  took  steps  to  rectify the  issues  
that  we  found  within  our own  office  functioning.  We  have  added increased personnel  to  handle  Freedom of  
Information  Act  requests.  

We  work  closely with  the  Department  ofJustice  to  ensure  that they are  handled  as  expeditiously as  possible.  
And  so  I  actually found it  a  very helpful  evaluation  process.  And I  find that I  have  learned  the  most  when  
someone  has  pointed  out to  me  an  area  in  which  I  might  improve  as  opposed  to...  

CORNYN:  
And you  took  corrective  action?  

LYNCH:  
Absolutely.  Immediately.  

CORNYN:  
President Obama,  in  2009,  mandated that government  agencies  -- executive  branch  agencies  should  operate  
under  this  presumption  that information  should be  open  unless  otherwise  prevented by  some  rule  or  some  other  
law.  

The  current Department ofJustice  has  taken  the  position  that  -- that information  should be  withheld ifrelease  
ofthe  information  will  cause  foreseeable  harm.  In  other words,  they articulated  a different  standard than  the  
president himselfcalled  for  in  2009,  which  is  this  presumption  ofopenness,  absent  some  legal  prohibition  
against disclosure.  

Senator Leahy and I  have  been  working  on  some  legislation  which  would  actually  codify the  president's  
mandate,  the  presumption  ofopenness.  

Is  that  a  standard  that  you  could  support  and  would you  work  with  us  in  your administration,  ifconfirmed,  to  
make  sure  that this  presumption  ofopenness  applies  across  government agencies,  and that information  would  
only be  withheld from  the  public  ifsome  law  or  other rule  or  regulation  precluded it?  

LYNCH:  
Senator,  I  share  your  view  in  the  importance  ofthe  Freedom ofInformation  Act,  and in  transparency.  And  
certainly I  look forward to  working  with  both  you  and  Senator  Leahy to  review  that type  oflegislation.  

And I  hope  that in  the  full  and fair  exchange  that I  believe  we  will  have,  as  we  have  had  over  the  past few  
weeks,  we  can  discuss  ways  in  which  to  make  as  much  information  available  possible  while  protecting  vital  
interests.  
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I  certainly feel  that  with  respect to  the  Department  ofJustice,  should  I  be  confirmed  as  attorney general,  one  of  
the  areas  that  we  always  have  to  be  concerned about  are  ongoing  investigations  and  witness  safety and  
security.  

But I  feel  that through  discussing  these  issues,  it is  something  that  we  can  work together on.  

CORNYN:  
And,  finally,  I  know  the  chairman  alluded  to  the  gun- walking  program known  as  Fast  and  Furious,  which  was  
the  subject  ofa  lot  ofoversight  efforts  by this  committee  and  others  in  the  House.  

And then  to  our surprise,  the  attorney general,  AttorneyGeneral  Holder claimed  executive  privilege  as  to  
certain  communications  and documents,  even  though  the  documents  in  question  did  not involve  the  president  
or  his  staff.  And  the  president himselfconfirmed  that  claim  ofexecutive  privilege.  

As  you  may know,  that  claim is  currently  in  litigation.  And  I  would  ask your  commitment to  take  a  look  at that  
with  a  fresh  set  ofeyes  to  see  whether  you  believe  that the  department's  defense  and  continued  refusal  to  deny  
Congress  access  to  these  documents  is  justified  under a  claim  ofexecutive  privilege.  

Would you  pledge  to  take  a  fresh  look at that  and render  your  own  independent judgment  about that?  

LYNCH:  
Well,  certainly,  Senator,  with  respect to  that  matter,  it is  the  subject  ofongoing  litigation.  And I  really do  not  
know  when  it is  likely to  be  resolved.  So  I  don't know  what  status  -- at  what  stage  it  will  be  in  should  I  be  so  
fortunate  as  to  be  confirmed.  

Certainly,  however,  I  look forward to  learning  more  about it once  I'm able  to,  again,  should I  be  confirmed,  
and  reviewing  that as  well  as  any other  matters.  

CORNYN:  
But just  so  we  understand  each  other,  and this  will  be  my  last question,  ifyou  are  the  next  attorney general,  
you  can  decide  to  settle  that case,  ifyou  decide  that the  claim  ofexecutive  privilege  was  not  well  taken.  

In  other  words,  ifyou  -- ifthere's  no  legal  impediment based  on  a claim ofexecutive  privilege  to  disclosing  
those  documents,  you,  as  the  next  attorney general,  could  resolve  that,  couldn't  you?  

LYNCH:  
Certainly I  believe  that the  ability to  resolve  any number  ofcases  would  rest  within  me,  should I  be  confirmed  
as  the  next  attorney general.  

CORNYN:  
Thank you.  

LYNCH:  
Thank you,  Senator.  

GRASSLEY:  
I  hope  that  when  we're  done  here  that you  don't get this  attitude  that the  way this  chaotic  place  is  run...  

(LAUGHTER)  

...  why should  you  be  working  with  the  Congress  ofthe  United  States.  It doesn't  always  work this  way.  So  I'm  
-- a  little  -- little  tongue  in  cheek,  but...  

(UNKNOWN)  
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It doesn't  always  work this  way?  

LYNCH:  
Well,  Senator,  it's  been  a privilege  to  watch  the  peaceful  transfer  ofpower  going  on  this  afternoon.  

(LAUGHTER)  

GRASSLEY:  
Yeah.  

(UNKNOWN)  
-- I  -- I  didn't (inaudible).  

(LAUGHTER)  

GRASSLEY:  
Not  so  peaceful.  

OK.  Here  we  go.  

Before  I  read  my question,  I  want to  kind  oftell  you,  my  view  is  that there's  very legitimate  reason  for  --
between  a  counsel  that's  -- that's  advising  the  president,  for that to  have  a  very tight  counsel- client  
relationship.  

Then  we  get into  Fast  and  Furious  and then  64,000  pages  that I'll  go  into  some  detail  here  that I  want  you  to  
comment  on,  that is  maybe  an  argument that  was  privileged,  but is  it  really privileged?  

So  let  me  go  to  where  you  maybe  had  not  a direct  role,  but you  were  chaired  -- you  chaired the  attorney  
general's  advisory committee,  so  you  had  a chance  to  watch  your predecessor  closely  in  the  job  that you're  now  
seeking,  and  I  assume  that  you  learned lessons  from that  experience.  

What's  the  biggest  mistake  that AttorneyGeneral  Holder  made  in  the  handling  ofthe  Fast and  Furious  
controversy,  which  involved  this  privileged  information  that  we're  talking  about,  and  what  would you  have  
done  differently?  

LYNCH:  
With  respect to  the  privileged litigation,  which  is  ongoing,  while  -- as  -- as  the  chair ofthe  attorney general's  
advisory committee  and  a  member before  that,  I  was  given  information  about the  nature  ofthe  investigation  
itselfand the  problems  that  -- that lay therein.  

Simply put,  Senator,  the  focus  in  terms  ofproviding  information  to  the  U.S.  attorney  community  was  more  on  
the  problems  with  the  actual  underlying  firearms  investigation,  and  so  I  was  not privy  and have  not been  privy  
to  any ofthe  decisions  or  discussion  or  rationale  behind the  litigation  over  documents  or  privilege.  That is  
something  that has  not been  shared  with  the  U.S.  attorney.  

So  I'm  not  able  to  really categorically answer one  way or  the  other as  to  how  that's  been  managed.  

I  certainly think that the  attorney general  himselfhas  said that he's  made  mistakes  in  general,  and  he's  -- he's  
been  very open  and frank  about that.  

With  respect to  that litigation,  I  simply don't  have  information  about that.  

You  are  correct.  I  did  receive  general  information  about the  underlying  case,  because  it did  represent  an  
investigation  that  certainly the  review  -- the  inspector general's  report indicated  was  not handled in  the  best  
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way and  was  not the  way in  which  those  ofus  in  the  U.S.  attorney community  would've  wanted  to  see  that  case  
operate  at  all.  

GRASSLEY:  
OK.  Well,  the  you  have  probably answered  half-- halfofthat in  this  sense.  Would have  you  done  anything  
differently?  

LYNCH:  
With  respect to  the  firearms  investigation?  

GRASSLEY:  
No,  the  way that  the  attorney general  handled it?  

LYNCH:  
Well,  with  respect  -- certainly,  I  think that having  the  inspector  general  review  the  firearms  investigation  itself  
and  come  up  with  the  issues  that  occurred  within  the  office  and  the  handling  ofthe  case  was  something  that I  
think  will  be  useful  to  the  Department  ofJustice  as  it  seeks  to  prevent  similar  mistakes  being  made  and  
improve  training  and the  like.  

With  respect to  the  litigation  over  the  documents,  again,  I  simply have  not been  involved  in  those  decisions,  
and  so  I'm  not  able  to  say  what the  options  were  that the  attorney general  had that I  would've  chosen  in  a  
different  manner.  

So  I'm  sorry for not being  able  to  provide  you  with  a  direct  response  to  that question.  

GRASSLEY:  
Well,  let  me  go  back to  the  privilege  -- and  you  may have  answered  this,  but I  want to  read  my question  
anyway.  

In  my opinion,  one  ofthe  attorney general's  biggest  mistakes  was  not following  through  on  the  president's  
promise  to  be  the  most transparent administration  in  history.  Instead,  he  was  the  first  attorney general  in  the  
history to  be  held in  contempt  ofCongress  with  a bipartisan  vote  that included 17  Democrats.  

AttorneyGeneral  Holder plainly (ph)  delivered  64,000  pages  ofdocuments  to  the  House  three  years  after  the  
House  subpoenaed,  two  years  after  the  contempt  vote  and  only after  the  House  went to  court.  So  when  push  
came  to  shove,  he  didn't  even  try to  argue  to  the  judge  that those  64,000  pages  were  privileged.  

Now,  do  you  think it's  appropriate  to  withhold  so  many documents  for  so  long,  especially even  ifthe  Justice  
Department  admits  that  there  was  no  valid privileged  claim,  and ifso,  why?  And ifnot,  please  explain  why  
you  would do  it differently.  

LYNCH:  
With  respect to  any issue  where  this  body seeks  information  from the  Department  ofJustice,  certainly in  
documentary form,  should I  be  confirmed  as  attorney general,  I  would  carefully review  the  request  and  work to  
provide  as  much  information  as  -- as  -- as  could be  provided  consistent  with  our  law  enforcement  and  
investigative  responsibilities.  

That  would be  my pledge  to  you  going  forward,  Senator,  with  respect to  every issue  ofoversight that  you  
would bring  to  my attention,  and  I  certainly hope  that  you  would bring  those  issues  to  my  attention.  

GRASSLEY:  
Can  I  -- can  I  ask the  same  question  in  my own  way,  in  the  sense  ofthe  way it  might be  talked  about it at  a  
town  meeting?  
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So  people  are  mad  about,  you  know,  a  lot  ofthings  the  president  might do  that  you  call  executive  edicts  or  in  
this  case,  withholding  information.  In  this  case,  the  attorney general  decided to  withhold it.  

OK.  Ifsomebody asked  me  about Fast  and  Furious  at  a town  meeting,  then  I  get into  the  fact  that  as  far as  I  
know,  the  president knew  nothing  about it and that this  is  between  me  and the  attorney  -- the  attorney general  
and the  Congress,  I  should  say.  I  only  say  me,  because  I  started this  investigation  before  the  House  took  it  
over.  

Then  -- then  when  they  withhold  64,000  pages,  as  opposed to  a few  pages,  where  maybe  the  president  really  
knows  something  about  something  that you  can  legitimately  withhold it,  then  I  say to  my town  meeting,  you  
know,  when  64,000  pages  are  supposedly privileged,  then  I  wonder.  What does  a  president know  about it if  
they can  be  protected that  way?  

Well,  now,  the  attorney general  didn't  argue  that theywere  privileged.  Theywere  just  given  up.  

So  you  see  the  problem it  causes  for me?  And how  far does  executive  privilege  go?  And it  surely doesn't go  to  
64,000  pages,  or ifit does,  can't  you  assume  that  the  president knew  a  lot about Fast  and Furious  when  he  says  
he  didn't know  anything  about it?  

Do  you  see  the  problem  that I  have?  

LYNCH:  
I  certainly  can  -- can  understand the  frustration  when  any party is  seeking  discovery or  seeking  information  
and  another  party's  not  able  to  provide  it based  upon  the  claim  ofprivilege  or  whatever  that  claim  may  be,  
particularly a  body that has  oversight  responsibility  over  the  Department  ofJustice  and is  seeking  to  fulfill  that  
obligation  and that  mandate.  

Certainly,  with  respect to  the  volume  ofdocuments,  not knowing  the  documents,  I'm  not  able  to  comment  on  
how  appropriate  or not that would be.  And  certainly fortunately,  it was  not  civil  litigation  when  it  might've  
been  a  larger number ofdocuments,  as  my  experience  as  a  young  attorney.  

GRASSLEY:  
But I  hope  you  at least understand  why it's  frustrating  to  me,  the  way this  whole  thing  was  handled.  

Let  me  move  on.  As  Senator Graham  mentioned,  in  2006,  you  cosigned  a Supreme  Court briefon  partial-birth  
abortion.  I  believe  you  told him  your primary concern  was  the  impact that the  law  would  have  on  law  
enforcement  more  broadly ifupheld.  

That briefargued the  federal Partial  Abortion  Ban  Act  was  unconstitutional  and that partial-birth  abortion,  
quote,  "procedures  are  sometimes  the  best  means  to  preserve  a woman's  health,"  end  ofquote.  

The  Supreme  Court,  along  with  a  majority ofAmericans,  disagreed  with  any position  taken  in  opposition  of  
that legislation,  I  assume  as  well  as  your  position.  The  Supreme  Court held there  is,  quote,  "uncertainty in"  --
parentheses  -- "in  the  medical  community  over  whether the  barred procedure's  ever  necessary to  preserve  a  
woman's  health."  

Just  one  question:  Judging  by  your  question  here,  it doesn't look like  you've  added your  name  to  a  lot of  
Supreme  Court briefs.  Ofall  the  cases  that you  could've  become  personally involved in,  why did  you  pick this  
particular  case?  Was  that the  only case  that  raised the  concerns  you  mentioned to  Senator  Graham?  

And I'd like  to  get this  on  record,  because  I  assume  you  read the  brief.  Otherwise  you  wouldn't have  signed it.  
Would that be  right?  

LYNCH:  
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Yes,  Senator.  That would be  correct.  

GRASSLEY:  
OK.  So  then  can  you  -- can  saywhy did  you  pick this  particular  case  if-- ifyou  haven't done  it  very often,  and  
was  this  the  only case  that  raised  concerns  that you  mentioned  to  Senator Graham?  

LYNCH:  
Thank you,  Senator.  

With  respect to  the  amicus  brief,  I  joined  a  group  offormer  Department  ofJustice  personnel,  former United  
States  attorneys  as  well  as  former  assistant  attorneys  general,  and  our focus  was  on  our concern  that the  way in  
which  the  law  would be  implemented  might put prosecutors  at variance  with  doctors  and their  medical  
treatment  and  might  raise  an  issue  that prosecutorial  discretion  had  been  constrained  in  some  way by the  
political  debate.  

We  were  not focused  on  the  actual  issue  involving  the  procedure  itself.  In  fact,  it  was  our concern  that  as  
lawyers,  we  did  not have  medical  information  or  the  medical  capability to  evaluate  that procedure  and  could be  
dealing  with  a  situation  where  a  doctor  may say something  different from  what the  law  might  require  us  to  do.  

And that  was  the  concern  that  was  being  raised  in  that brief.  

GRASSLEY:  
OK.  

LYNCH:  
The  Supreme  Court did  resolve  the  issue  on  the  part  ofthe  statute  itself,  and  certainly that is  the  law  ofthe  land  
now.  

GRASSLEY:  
OK.  

Senator  Leahy.  

LEAHY:  
Thank you  very  much.  

GRASSLEY:  
And for  your  -- since  -- for  both  your  benefit  and for  the  nominee's  benefit,  I  have  been  told  that I  have  two  
additional  members  that  want to  come  over  to  ask  a  second  round.  

LEAHY:  
They're  going  to  come  today?  

GRASSLEY:  
They're  going  to  come  just  as  soon  -- yes,  I'm  going  to  make  sure  they come  today.  Just  as  soon  as  the  vote's  
over,  I've  been  told.  

And  we'll  -- you  and I  will  have  to  go  vote,  too.  

LEAHY:  
Yeah,  OK.  Why don't  we  just  recess,  we'll  go  vote,  and then  we'll  come  back.  

GRASSLEY:  
OK.  We'll  recess.  Thank you  for  being  patient.  
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(RECESS)  

(UNKNOWN)  
(inaudible)  

CRUZ:  
In  the  exchange  we  just had earlier  this  afternoon,  you  detailed  a  very broad  understanding  ofthe  president's  
potential  authority and that,  try as  I  might,  I  could  not find  a hypothetical  that  you  consider  to  be  beyond the  
power  ofthe  president.  

I'd like  to  ask  you  now  a  question  that I've  asked Attorney General  Holder  and that he  repeatedly declined to  
answer,  and it's  in  a different  context.  It  concerns  the  civil  liberties  and privacy rights  ofAmericans  and drone  
policy.  

And  my question  to  you  is  in  your  legal  judgment,  is  it  constitutional  for  the  federal  government to  utilize  a  
drone  strike  against  an  American  citizen  on  U.S.  soil  ifthat individual  does  not pose  an  imminent threat?  

LYNCH:  
Well  Senator  -- Senator,  certainly,  I'm  not aware  oflegal  authority that  would  -- that  would  authorize  that,  nor  
am  I  aware  ofa  policy  seeking  authorization  to  do  that.  

Ifyou  could  share  more  information  with  me?  

CRUZ:  
My question  is  about the  constitutional  limits  on  the  federal  government's  power.  AttorneyGeneral  Holder  
repeatedly declined  to  answer  the  question  about  whether it is  constitutional  for  a  drone  to  use  lethal  force  
against  an  American  citizen  on  U.S.  soil  ifthat individual  doesn't pose  imminent threat.  

Now  let  me  be  clear,  I  think the  answer  to  this  is  very  easy.  My question  to  you  is  is  it constitutional  for  the  
federal  government to  do  so?  

LYNCH:  
Well  Senator,  I  think  with  respect to  the  use  oflethal  force  by  any  means,  one  would  always  want to  look  at  
the  law  enforcement issues  involved there.  

And certainly,  ifyou  could provide  more  context there,  I  could  place  it in  the  -- in  the  scope  ofeither  a case  or  
an  issue  that I  might have  familiarity with.  

CRUZ:  
Ms.  Lynch,  it is  in  the  nature  ofa  hypothetical,  but  you  are  certainly aware  that the  federal  government is  
currently using  drone  strikes  overseas.  

The  federal  government also  maintains  drone  surveillance  domestically here  at home.  The  Senate  had  an  -- an  
extended debate  on  the  limits  offederal  government  authority with  respect to  the  privacy and  civil  rights  of  
American  citizens,  and  I'm  asking  you,  in  your view,  does  the  Constitution  give  any protection  to  American  
citizens?  

Is  -- does  the  Constitution  allow  the  federal  government to  do  what it has  done  overseas,  utilize  lethal  force  
from  a  drone?  Could it do  so  against  an  American  citizen  here  at home  ifthat individual  did  not pose  an  
imminent threat?  

LYNCH:  
Senator,  with  respect to  the  use  of-- again,  as  I  said before,  with  -- oflethal  force  by anymeans,  be  it drone  or  
someone  on  the  street,  the  -- the  use  oflethal  force  is  generally regulated by either  police  guidance  or  by the  
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nature  ofthe  interaction.  Based  on  what you  were  describing  to  me,  I  don't  see  interaction  between  the  
American  citizen  that  you  are  referring  to  and  anyone  to  generate  the  type  oflethal  force  that  you  are  referring  
to.  

CRUZ:  
I'm  disappointed that like  AttorneyGeneral  Holder,  you  are  declining  to  give  a  simple,  straight-forward  
answer,  an  in  fact  what I  think is  the  obvious  answer ofno,  the  federal  government  cannot  use  lethal  force  
from  a  drone  to  kill  an  American  citizen  on  American  soil  ifthat individual  doesn't pose  an  imminent threat.  

I  don't  view  that  as  a  difficult legal  question.  And indeed,  it demonstrates  what  I  think  has  been  the  consistent  
failing  ofthis  administration's  approach  to  constitutional  law,  is  that it  always,  always,  always  opts  in  favor  of  
government power.  

Let  me  ask  you  a  different question.  This  administration's  Department  ofJustice  went before  the  United  States  
Supreme  Court  and  argued  that law  enforcement  could  place  a GPS  on  anyAmerican  citizen's  automobile  with  
no  probable  cause  and  no  articulable  suspicion.  In  your  legal  judgment,  is  placing  the  GPS  on  the  automobile  
ofthe  men  and  women  gathered here,  with  no  probable  cause  or  articulable  suspicion,  is  that  consistent  with  
the  Fourth  Amendment's  protections  ofAmerican  citizens?  

LYNCH:  
I  believe  the  Supreme  Court has  resolved  that issue,  Senator,  and I  believe  that the  -- that law  enforcement  
agencies  seeking  to  use  that type  oftechnique  would  need to  obtain  a  warrant.  

CRUZ:  
You are  correct,  the  Supreme  Court  resolved that issue.  It  resolved  it  unanimously,  9-0.  It  rejected  the  Holder  
Justice  Department's  position.  My question  is,  ifyou  were  attorney general  at the  time,  would you  have  agreed  
with  that  argument that law  enforcement  can  place  GPSes  on  anyAmerican  citizen's  car?  

LYNCH:  
Well  certainly,  Senator,  I  wasn't involved in  a legal  analysis  or  discussion  then.  Based upon  the  practice  prior  
to  the  Supreme  Court  argument  and the  fact that law  enforcement had  used  various  techniques,  this  was  a new  
technique  that  was  being  evaluated  and had  been  used in  a  variety  ofways.  

So,  my understanding  was  that after  a careful  consideration  ofprecedent  and practice,  the  department  made  a  
strong  argument,  the  Supreme  Court has  reasoned  and has  ruled  that  a  warrant is  required.  

And certainly,  that is  the  law  ofthe  land.  Should I  be  confirmed  as  attorney general,  that is  certainly the  
practice  that I  would follow.  

CRUZ:  
The  Obama  Justice  Department,  22  times,  has  gone  before  the  Supreme  Court  arguing  for  broader  government  
authority.  And  22  times,  it has  been  unanimously rejected.  9-0,  the  court has  rejected those  claims.  

Another case  was  a case  called Hosanna-Tabor,  where  the  Obama  Justice  Department  argued  before  the  
Supreme  Court that the  First  Amendment has  no  relevance,  says  nothing  about  whether  a church  may select  its  
own  ministers  or  pastors.  Do  you  agree  with  that position  that  was  put forth  by this  Justice  Department?  

LYNCH:  
Well  Senator,  I  have  not  read the  briefs  on  that,  so  certainly I'm  not  aware  ofthe  full  articulation  ofthat  
position,  but I  believe  the  Supreme  Court has  spoken  and has  resolved that issue.  

Certainly,  should I  be  confirmed  as  attorney general,  I  would follow  that precedent.  

CRUZ:  
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You are  correct  again.  The  Supreme  Court  resolved that 9- 0,  rejecting  the  opinion.  And  I  would  note,  Justice  
Elena  Kagan,  an  appointee  ofthis  president,  said from the  bench  in  that  argument to  the  Department  of  
Justice's  lawyer,  "I  find  your  position  amazing  that the  Justice  Department  would  argue  the  First Amendment  
does  nothing,  says  nothing,  about  a church's  ability to  appoint its  own  ministers  and pastors."  

Let  me  ask  you,  ifyou  are  confirmed  as  attorney general,  will  you  commit  to  this  committee  to  provide  greater  
scrutiny to  the  positions  the  Justice  Department takes  before  the  Supreme  Court,  and in  particular,  to  stop  the  
practice  over and  over  again  ofadvocating  for  broad government power,  which  has  resulted  in  22  times  the  
Supreme  Court  unanimously  rejecting  that  -- that  argument?  

LYNCH:  
Senator,  should  I  be  so  fortunate  so  as  to  be  confirmed  as  attorney general,  I  will  take  every case  that  comes  
before  the  Department ofJustice  seriously.  I  will  consult  with  the  career prosecutors  there,  also  within  the  
solicitor general's  office  on  the  facts  ofthe  case,  the  relevant law,  and in  conjunction  with  them,  give  -- provide  
my best judgment  as  to  the  approach to  take.  

CRUZ:  
Is  it  your understanding  ofthe  role  ofthe  attorney general  that the  Department ofJustice  should  always  
advocate  greater government  power?  

LYNCH:  
Senator,  my  view  is  that the  Department  ofJustice  advocates  to  defend  statutes  as  passed by Congress  and that  
its  greatest function  is  to  represent the  American  people.  

With  respect to  specific  cases,  again,  I  will  always  do  as  I  have  done  throughout  my career as  a lawyer.  I  will  
carefully examine  the  facts  ofthe  case,  the  relevant law,  precedent,  and  make  the  best- reasoned  argument that  
there  is  to  support the  position  that's  being  advocated.  

CRUZ:  
Well,  let's  shift to  another  area  where  this  Department  ofJustice  has  not been,  in  my  view,  faithfully  enforcing  
the  law.  In  May of2013  the  inspector general  ofthe  Treasury Department  concluded  that the  IRS  had  
wrongfully targeted  citizen  groups  for  their  political  views.  

When  that  news  broke,  President Obama  publicly said he  was  outraged.  He  said he  was  angry and he  said the  
American  people  had  a  right to  be  angry.  

Ms.  Lynch,  do  you  agree  with  what President Obama  said then,  that the  American  people  have  a right to  be  
angry at the  IRS  targeting  citizens  for their political  views?  

LYNCH:  
Senator,  my  view  is  that political  views  or bias  have  no  place  in  the  way in  which  not  only the  Department  of  
Justice,  but  all  agencies  carry  out their duties.  And  certainly when  people  hear ofsomething  that  raises  that  
issue,  I  can  understand their concerns.  

CRUZ:  
In  the  nearly two  years  that have  transpired,  the  individual  who  led the  IRS  office  in  question,  Ms.  Lois  Lerner,  
has  testified twice  before  Congress  and has  pleaded the  Fifth,  which,  as  you  are  well  aware,  means  she  raised  
her  hand  and  said,  ifI  answer  your  questions,  it  means  I  may  incriminate  myselfin  criminal  conduct.  

In  the  nearly two  years  since  that time  has  transpired,  not  a single  person  has  been  indicted.  In  the  nearly two  
years  since  that time  has  transpired,  many ofthe  victims  ofthe  illegal  targeting  have  yet to  be  interviewed  by  
the  FBI  or  the  Department  ofJustice.  
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And in  the  nearly two  years  that have  transpired,  we've  discovered that the  Department  ofJustice  appointed to  
lead  the  investigation  a  partisan  Democrat  who  has  been  a  major  donor  to  President Obama  and  the  
Democratic  Party.  

Indeed,  she  has  given  over  $6,000  to  President Obama  and the  Democratic  Party.  In  your view,  is  it  consistent  
with  fairly  and  impartially  enforcing  the  law  to  have  an  investigation  into  the  abuse  ofpower  by the  IRS  
headed by a  major  Democratic  donor?  

LYNCH:  
Senator,  my understanding  ofthat investigation  is  really from  public  records.  I'm  not familiar  with  the  specifics  
ofit.  I  can  certainly tell  you  that complex  investigations  often  do  take  several  months  ifnot  a  year or  more  to  
resolve.  

And I  don't know  the  status  ofthe  witness  interviews  at  this  point,  so  I'm  not  able  to  provide  you  information  
on  that point that you  raised.  

With  respect to  how  an investigation  is  staffed,  again,  I  believe  that  while  I'm  not familiar  with  the  details  of  
this,  certainly  my  view  is  that the  department has  career prosecutors  who  are  devoted  to  the  Constitution  and to  
the  fair  and  effective  exercise  oftheir  judgment,  and  that the  department has  made  the  decision  as  to  how  to  
best  staffthe  case  and  manage  the  case.  

I'm  just  not  able  to  comment  on  the  length  or other  issues  that  you  raise.  Certainly should I  be  confirmed,  I  
look forward to  learning  more  about the  matter.  And  as  I've  said before,  Senator,  I  appreciate  your  raising  
concerns  with  me  and I  hope  that  you  will  continue  to  do  so  should I  have  the  opportunity to  work  with  you  in  
the  future.  

CRUZ:  
You know,  one  ofthe  terrific  things  about the  Department  ofJustice  is  that it has  a  long  and bipartisan  
tradition  ofremaining  above  the  fray from  partisan  politics,  ofdemonstrating  a  fidelity  to  law,  so  that  when  
serious  accusations  ofabuse  ofpower,  and in  fact ofabusing  the  IRS,  were  raised  against RichardNixon,  his  
attorney general,  Elliot Richardson,  a Republican,  appointed  an  independent  counsel  to  investigate  those  
allegations  free  ofany tainted  propriety or partisan  bias.  

Likewise,  when  serious  allegations  ofwrongdoing  againstWilliam  Clinton  were  raised,  his  attorney general,  
Janet Reno,  a Democrat,  made  the  same  determination  to  appoint  an  independent  counsel,  Robert Fisk,  to  
investigate  the  matter  free  ofpartisan  bias  or  taint.  

The  question  I  would  ask you  ifyou  are  confirmed  as  attorney general,  would  you  commit to  this  committee  to  
appoint  a  special  prosecutor to  investigate  the  IRS  abuse  ofpower  who,  at  a  very  minimum,  is  not  a  major  
Obama  donor and  who  can  be  counted on  to  actually investigate  the  facts  and  follow  them  wherever they  may  
lead?  

LYNCH:  
Senator,  again,  I'm not familiar  with  the  investigation  in  great detail  at this  point.  My understanding  is  that that  
matter  has  been  considered  and  that the  matter  has  been  resolved to  continue  with  the  investigation  as  currently  
set forth.  

Should I  be  confirmed  as  attorney general,  I  can  commit to  you  that I  will  take  seriously  every allegation  of  
abuse  ofpower  brought to  my  attention.  And in  conjunction  with  career  prosecutors  and this  bodywhere  
appropriate,  make  the  best decision  about how  to  handle  that investigation.  

CRUZ:  
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Ms.  Lynch,  you're  correct,  the  matter  has  been  considered.  Indeed,  I  sent  a  letter  to  AttorneyGeneral  Holder  
laying  out the  facts  and  asking  him  to  follow  the  bipartisan  tradition  ofhis  predecessors  and  uphold  the  rule  of  
law.  

And he  responded in  writing that he  was  declining  to  appoint  a  special  prosecutor.  And the  basis  ofhis  
declining  to  do  so  was  the  "discretion  ofthe  attorney general."  So  despite  the  internal  DoJ  rules  that  require  
recusal  ifthere's  even  an  appearance  ofbias,  the  attorney general  refused  to  appoint  a  special  prosecutor.  

You've  stated  you're  not familiar  with  this  investigation.  I  think that's  unfortunate  because  when  you  and  I  
visited  over  a month  ago  in  my  office,  we  talked  about this  investigation.  

I  told  you  it  was  a very  serious  concern  ofmine  and I  asked before  your  hearing  ifyou  would  take  the  time  to  
familiarize  yourselfwith  what had  occurred.  

And yet  your  answer today is  that you're  not aware  ofwhat's  happening.  Let  me  ask  amore  general  question.  
Would you  trust John  Mitchell  to  investigate  RichardNixon?  

LYNCH:  
You're  referring  to  former  AttorneyGeneral  Mitchell?  

CRUZ:  
Yes.  

LYNCH:  
Again,  Senator,  again,  based on  that hypothetical,  I'd have  to  know  what the  issue  was  and  what you  were  
requesting  him to  do.  

CRUZ:  
Would you  trust John  Mitchell  to  investigate  the  allegations  ofwrongdoing  in  the  break-in  at  Watergate  
against RichardNixon?  Would  you  trust John  Mitchell,  who  had  run  RichardNixon's  campaign,  to  investigate  
the  allegations  that  ultimately led to  RichardNixon  resigning  the  presidency?  

LYNCH:  
Well,  I  think  that  matter has  been  resolved.  

CRUZ:  
Indeed.  

(LAUGHTER)  

LYNCH:  
But certainly with  respect to  how  that  matter  should have  been  handled  andAttorney General  Mitchell's  
involvement in  it,  I  believe  his  role  in  it has  been  resolved  as  well.  

So,  I'm  sorry,  I  just  not  able  -- I  don't think I'm  understanding  the  basis  ofyour  question,  sir.  

CRUZ:  
Ms.  Lynch,  there  are  many  ofus  who  are  alumni  ofthe  Department  ofJustice,  who  have  most  respected  the  
department  when  it demonstrated independence  from  the  president,  when  the  department  was  willing  to  stand  
up  to  the  president,  when  the  attorney general  behaved  not  as  ifhe  or  she  were  the  personal  lawyer  for  the  
president  who  appointed  them,  but rather  when  the  attorneys  general  in  both  parties  have  behaved  as  
independent,  impartial  law  enforcement  officers  who  owe  a fidelity to  the  Constitution  and  the  laws.  
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Prior  to  becoming  attorney general,  Eric  Holder  had  a reputation  as  a  U.S.  attorney ofupholding  the  law.  And  I  
was  hopeful  when  he  was  appointed that  he  would carry that  reputation  forward  as  attorney general.  

It has  saddened  me  greatly that he  has  not done  so.  And I  will  say it is  disappointing  in  this  hearing  that,  try as  
I  might,  there  has  been  nothing  I  have  been  able  to  ask you  that has  yielded  any answer  suggesting  any  
limitations  whatsoever on  the  authority ofthe  president.  

That does  not  augur  well  for  this  committee's  assessment  ofyour  willingness  to  stand  up  to  the  president  when  
the  Constitution  and the  laws  so  require.  Do  you  agree  with  that  characterization?  

LYNCH:  
Senator,  as  I've  indicated before,  I  believe  that the  role  ofthe  attorney general  is  to  provide  their  most  
objective,  well- researched,  independent legal  advice  to  the  president  or  any  agencywho  may come  before  
them  with  a  request for an  opinion.  

And  where  there  is  a  legal  basis  for the  request being  made,  to  indicate  so.  But  where  there  is  not,  to  also  tell  
the  president  or  any other executive  agency that  what  they  are  asking  for  is  not  within  the  framework  ofthe  
law.  

I  believe  that that's  the  role  ofthe  attorney general.  I  believe  the  attorney general  must  represent the  people  of  
the  United States.  And  should I  be  so  fortunate  as  to  be  confirmed,  they  will  be  my  client  and  theywill  be  my  
first thought.  

CRUZ:  
The  "they"  that  you  refer to  as  your client,  I  just  -- for clarification,  to  whom did the  "they"  refer?  I'm sorry.  

LYNCH:  
They refer to  the  American  people.  

CRUZ:  
And yet,  and I'll  ask  again,  can  you  articulate  any limitations  on  the  author  ofthe  president that  as  attorney  
general  you  would be  prepared to  stand  up  and tell  the  president,  no,  there  is  some  modicum  ofpower  you  do  
not have?  

LYNCH:  
Senator,  I  believe  that the  role  ofthe  attorney general  does  encompass  the  role  ofadvising  the  president  of  
when  actions  do  not have  the  appropriate  legal  framework  and  when  they  may  not be  undertaken.  

That is  something  that I  believe  is  an  important part  ofthe  functions  ofthe  attorney general.  And  certainly  
should I  be  so  fortunate  as  to  be  confirmed,  it is  something  that I  would  not hesitate  to  do.  

It  is  part  ofthe  function  ofthe  attorney general,  even  ofa  cabinet  member,  to  be  independent  ofthe  president,  
and to  provide  their  best independent legal  judgment  on  any issue  presented  to  them.  

CRUZ:  
Well,  I  hope  that  you  will  very  much  carry through  on  that.  It is  discouraging  that in  the  course  ofthis  hearing  
you  have  been  unwilling  to  say that the  president lacks  the  authority to  refuse  to  enforce  tax  laws,  labor laws,  
environmental  laws,  immigration  laws.  

That you  have  declined to  say that the  president  cannot  order  a  drone  strike  on  an  American  citizen  on  U.S.  
soil.  And that you  have  refused  to  commit to  a  fair and  impartial  investigation  ofthe  IRS  abuse  ofpower  by a  
special  prosecutor.  

I  hope  ifyou  are  confirmed  that  your  conduct in  office  differs  from the  answers  you  have  given  at this  hearing.  
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My time  has  now  expired.  I  see  Senator  Leahy is  here.  So  I  recognize  Senator  Leahy.  

LEAHY:  
I  see  Senator  Tillis  is  here  too.  I'll  withhold  my time  that  I  have.  

TILLIS:  
Thank you,  Senator.  

Ms.  Lynch,  I  wanted to  go  back to  -- and I  do  apologize  for  all  this  cycling,  ifyou  saw  the  activity  over  in  the  
Senate  Chamber,  you  know  whywe're  going  through  it,  certainly not for  a  lack  ofinterest in  this  important  
topic.  

But I  want to  go  back to  the  idea  ofthe  limited  resources  within  the  DoJ  and some  matters  that I'd  like  to  get  
some  sense  that,  ifyou  should be  confirmed,  that  you  would take  a  look at it  and  potentially  reconsider  some  
ofthe  priorities  ofthe  current  attorney general.  

And  I'll  give  you  one  example.  In  North  Carolina  we  did  change  the  election  law,  early  voting.  We  went from  
17  days  to  10  days.  In  that law,  though,  we  made  it by law  you  could  never  offer  fewer hours  ofearly voting  
than  the  highest  number that you'd  ever  offered  in  that particular  county.  

And  what that  had  the  effect  ofin  this  last  election  cycle  is  historic  turnout,  even  among  minorities.  And  so  
I've  got a  -- we've  got  a lawsuit filed by this  Department  ofJustice  where  I'm named  in  it questioning  that.  

But then  we  have  12  states  that have  no  early  voting  whatsoever.  And  I'm  wondering  why  -- it  seems  to  be  
inconsistent,  when  have  one  state  that's  preserving  the  most that it has  ever had  before,  other  states  that have  
never  offered it,  that  we  would  -- in  a  time  oflimited prosecutorial  resources,  that  we  would  actually allocate  
that  way,  given  all  that has  been  said today about the  limits  ofresources  and  the  need  to  allocate  them  to  their  
best  and highest  use.  

Can  you  give  me  some  sense  ofyour  thinking  on  that?  

LYNCH:  
Well,  Senator,  with  respect to  the  current litigation  that has  been  filed,  I  haven't been  involved  in  it  to  date.  I  do  
know  that it is  proceeding  through  the  courts  and I  believe  there  will  be  further  action  this  summer.  There  may  
be  a  trial,  I'm  not  sure.  

And  so  I  think  we  will  have  to  wait  and  see  the  judicial  determination  on  the  impact  ofthe  changes  in  the  
North Carolina  state  law.  

As  I  indicated  earlier,  states  obviously have  a grave  interest  and  a great interest in  both  preserving  the  right to  
vote  and protecting  the  integrity ofthe  vote.  And  many ofthem do  so  in  ways  that  are  effective  throughout  
several  states.  

The  Department  ofJustice  will  always  have  a  concern  ifthe  matter is  raised  as  to  whether or  not there  is  a  
negative  impact,  that is  to  say  a foreclosing  oftheir right to  vote.  

And certainly people  can  differ  on  the  impact that  will  be  had.  And that  will  always  be  the  issue  in  a  case  to  be  
brought  along  those  lines.  And  certainly nothing  -- I  don't believe  anything  would have  been  personally aimed  
at  you,  sir.  

TILLIS:  
Oh,  no.  

LYNCH:  
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But so  with  respect to  that,  when  the  issue  is  whether  or not  a  change  in  statutes  somehow  infringes  upon  this,  
our  most important  right,  it  is  something  that the  Department ofJustice  will  always  review.  

But certainly,  sir,  I  look forward to  having  discussions  with  you  about the  nature  of,  not this  case,  because  it's  
under  litigation,  but  other matters  in  which  the  department  is  taking  an  interest  and getting  views  ofyou  and  
others  on  this  committee  on  them.  

TILLIS:  
I  think  it's  very important  because  should you  be  confirmed,  I  think  -- again  I  think  we  will  always  be  in  this  
state  ofnot  enough  resources  for  all  the  things  that  we  want to  do.  

And it just  seems  to  me  that this  may be  one  example  where  ifyou  look  objectively at the  Supreme  Court  case,  
states  that  are  doing  everything  that they  can  to  respect  and promote  a  citizen's  right to  vote,  that to  spend  our  
additional  time  and  resources  re-prosecuting  laws  doesn't  seem to  be  the  best  use  ofresources  in  the  context  of  
the  limited  resources  that  we've  discussed  and  several  members  on  this  panel  have  discussed  today.  

And I  would look forward to  -- should  you  be  confirmed,  to  having  a  discussion  with  you  about how  we  can  be  
sure  that  we  are  putting  it to  the  best purposes,  for  the  good  ofthe  American  people  that  you're  trying  to  serve  
or  that  will  you  try to  serve.  

LYNCH:  
Thank you,  sir.  

TILLIS:  
Thank you.  

GRASSLEY:  
Senator  Sessions.  

SESSIONS:  
Thank you,  Mr.  Chairman.  I'm  honored to  serve  with  you  and  also  to  have  served  with  our former  chairman.  
And I  appreciate  the  opportunity today.  

I  just  want to  pursue,  to  me,  some  legal  rights  here.  It  seems  to  me  that ifthere  are  two  people  applying  for  a  
job  as  a truck driver,  one  ofthem is  a  lawful  immigrant  or a  citizen,  and  another  is  not,  under  the  president's  
order,  the  person  unlawfully here  magically at this  moment becomes  eligible  to  compete  against  an  
unemployed American  truck driver.  

And I  think that's  bizarre.  And the  idea  that there  are  rights  that  might  attach  to  someone  here  unlawfully,  they  
take  jobs  fromAmericans  under  difficult  working  conditions,  as  we  are  today,  is  antithetical  to  common  sense.  

So  I  think that we  -- somebody needs  to  be  asking  themselves,  who  is  protecting  the  American  worker,  the  
people  who  are  paying  the  salaries  ofyou,  the  president,  and  all  ofus?  

And as  a  matter oflaw,  the  people  who  elect  us  are  the  people  we  are  most directly accountable  for,  and  that's  
the  citizens  ofthe  United States.  So  I'm  worried  about that.  

What kind  oflawsuit -- what  kind  ofclaim,  have  you  thought  about this,  that  might  somebodywho  loses  out to  
a  person  who  claims  that they're  legal  to  work  now,  because  ofthe  president's  order,  and they didn't become  a  
truck  driver,  and the  person  that  was  recently legalized  did  get the  job?  

LYNCH:  
Well,  Senator,  at the  outset I  do  want to  state  that it's  my  understanding  that,  and  there  is  no  right to  work for  
an  undocumented  immigrant  in  the  country,  so  theywould  not have  the  right to  work,  for  those  people  who...  
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SESSIONS:  
Well,  they  would  under  the  president's  order,  would they  not?  

LYNCH:  
For  those  people  who  can  obtain  documentation,  be  it  a  green  card  or a  visa  or other  cards,  theywould have  the  
ability to  apply for  positions.  With  respect to...  

SESSIONS:  
Well,  could  I  ask you  about that?  The  president  is  going  to  give  work permits  to  5  million.  Theywould be,  
under  his  theory,  entitled to  work.  He  would have  created 5  million  persons  to  compete  against 5  million  
Americans  for  a  limited  number  ofjobs,  right?  

LYNCH:  
Senator,  I  believe  that ifthe  process  were  to  be  implemented  as  what I  reviewed,  there  would be  criteria  set up  
for people  to  apply for work  permits.  Theywould  apply.  There  would have  to  be  a decision  as  to  whether  or  
not they  would  receive  them.  And then  I  do  not know  what level  ofemployment  they  would be  able  to  apply  
for,  but assume  that they  could  apply for  positions.  

SESSIONS:  
Well,  the  estimates  are,  I  think,  from the  White  House,  it  would be  as  many as  -- a  total  of5  million.  And they  
would be  given  work  authorization,  photo  IDs,  Social  Security numbers,  and  the  ability to  participate  in  Social  
Security andMedicare.  

Are  you  aware  -- and to  me  I  find  no  lawful  basis  for  this.  And as  the  attorney general  and  the  person  who  
supervises  the  Office  ofLegal  Counsel,  whose  opinion  you  have  basically affirmed here  today,  then  you  
become  in  a sense  the  point person  for this  effort.  

And  some  have  suggested,  well,  it's  Homeland Security.  But Homeland Security asked your department,  
AttorneyGeneral  Holder's  department,  the  Office  ofLegal  Counsel,  for an  opinion  that  would  allow  them  to  
do  so,  so  in  effect had the  Department  ofJustice  said  no,  that this  is  not  appropriate  and  cannot be  justified,  
Homeland Security would've  been  bound by that  rejection,  would it not?  

LYNCH:  
Homeland Security would've  been  bound by that  opinion,  as  I  believe  theywere  with  respect to  the  portion  of  
their  proposal  to  which  the  Office  ofLegal  Counsel  did  say  no,  there  was  not  a  legal  basis  for  another portion  
that they sought to  implement.  And I  believe  they did  not implement that.  

With  respect to  the...  

SESSIONS:  
I'm  only talking  about  what they did  agree  to,  that  apparently with  the  -- create  this  new  number  ofworkers.  
Well,  are  there  plans  to  -- what ifthere's  somebody not in  the  5  million  is  arrested for  speeding  next  week?  
Would they be  deported?  

LYNCH:  
Well  Senator,  I  don't know  how  the  Department  ofHomeland  Security would  manage  the  removal.  Certainly  a  
criminal  record,  ifthere  would  be  an  arrest  and  a  conviction  would  place  someone  at jeopardy of-- in  jeopardy  
oflosing  their  deferral  status  ifthat's  what they initially had.  

SESSIONS:  
Well,  the  point is  that you're  not going  to  deport any ofthe  7  million  either.  That's  the  policy that's  become  
clear  in  the  last few  years,  and  so  the  administration  I  would  suggest,  quite  plainly,  is  nullifying  American  
immigration  law  to  a  degree  that's  breathtaking  in  effect.  
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For  example,  you're  saying  that  we  -- not  onlywill  we  not  find the  resources,  ask for the  resources,  nobody's  
asked  for  more  resources  to  enforce  the  law  ifthey need them.  

The  president isn't  asking  for  it because  he  has  no  intention,  ifit  were  given  to  him,  to  use  that  money for  that  
effect.  So  that's  the  problem  we've  got.  That's  why  the  American  people  are  wondering  who's  going  to  defend  
them?  Who  is  going  to  defend their  children  who  are  out trying  to  find  a  job?  African  Americans  who  have  the  
highest  unemployment  rate  among  young  people?  The  data  is  clear.  

This  large  flow  ofimmigration  at this  time  oflow  employment is  hurting  the  poor  the  most.  So,  I  would  say to  
you  that I'm  not  raising  this  just to  make  an  argument  about  what kind  ofimmigration  policywe  need.  

I'm  raising  this  as  a  constitutional  and legal  question  ofincredible  importance.  As  I  read  to  you,  professors  
have  said this  is  perhaps  the  greatest presidential  overreach  in  history.  The  Congress  refused to  pass  what the  
president  wanted  to  do.  

And I'm  not  saying  that  you  made  that decision.  You didn't.  But  your  department gave  the  legal  opinion  that  
justified it,  after  he,  28  times,  said he  didn't have  authority to  do  it.  Really an  amazing  event.  

So  Mr.  Chairman,  I  respect the  nominee.  She's  got  a good family,  I  know  she  was  raised  right.  And  I  
appreciate  that.  Maybe  you're  just in  a  difficult position  that's  not  necessarily your  fault,  but I  am  not  satisfied  
that  we  at this  point in  history  can  just  slide  by and let this  go.  

I  think  we  need to  confront this  issue  as  a Congress  and  it  needs  to  use  the  powers  that it has  to  defend  its  
legitimate  rights  under the  Constitution  and  that's  why I  have  difficulties  with  your  nomination.  I  respect  you  
and  appreciate  your  appearance  today and  your  willingness  to  answer  questions.  

Thank you.  

GRASSLEY:  
Before  I  go  back to  Senator  Tillis  for  three  or four  minutes,  call  on  Senator  (inaudible)  

But let  me  assure  everybody that Senator  Tillis,  Senator  Leahy,  I've  got  a couple  requests  ofyou,  and then  I  
think  we're  done.  

LEAHY:  
Thank you,  and  another  roll  call  vote  has  started.  And I'll  be  leaving  soon.  I  am sorry there's  been  so  many  
questions  that  really have  nothing  to  do  with  your qualifications.  You  were  shown  a book  and told this  is  
terrible  what's  happening,  the  implication  being  that it's  something  this  administration  did,  the  prosecution  of  
Ted Stevens,  ofcourse,  was  the  last  administration  that did that.  This  administration  exonerated  him.  

Be  that  as  it  may,  we  talk  about immigration.  We've  had  millions  ofpeople  here  that  every administration  
known,  you  can't just  remove  10,  12  million  people.  That's  what President Reagan  said,  both President Bushes  
said.  I've  been  here  since  President  Ford.  They've  all  taken  that  same  position.  As  far  as  jobs  are  concerned,  
Chamber  ofCommerce  strongly  supported  the  immigration  bill  that this  committee  passed two  years  ago,  and  
the  Senate  passed by a  bipartisan  majority.  

Grover  Norquist,  a very conservative  economist,  said  it  would  add billions  ofdollars,  billions  ofdollars,  
hundreds  ofbillions  ofdollars  to  our  economy,  and it  would  increase  jobs,  not decrease  them,  but increase  
jobs.  I  wish  the  speaker  ofthe  House  had  allowed it to  come  to  a  vote  over  in  the  other body.  It  would've  
passed.  

But that's  not  an  issue  for  you.  That's  an  issue:  are  you  qualified  to  be  attorney general?  I  have  -- I  have  seen  a  
lot  ofattorneys  general  in  the  40,  now  going  into  my 41st  year.  Some  were  very good,  in  both  parties.  I  think  
ofEd Levi  for example,  in  Gerry  Ford's  administration.  Others,  I  remember  one  that I  think  all  myRepublican  

Document  ID:  0.7.10663.29392-000001  



colleagues  voted for.  When  he  was  here  before  this  committee  and  asked  questions,  when  you  get to  50  or  60  
(ph)  ofthe  questions  in advance,  and he  answered it 75  times,  I  don't know  the  answer,  or I'm not  sure,  I  can't  
answer  that,  even  though  it had  the  questions  weeks  in  advance,  they  voted  for  him.  

I  must  say,  that  I  cannot think  ofanybody in  all  these  years  I've  been  here  who  has  struck  me  so  much  as  being  
qualified to  be  attorney general  as  yourself.  I  said  earlier,  you're  a prosecutor's  prosecutor.  I  think  ofthe  
attorney general  as  the  attorney general  ofthe  United States,  there  for  all  ofus.  I  just referred to  my days  as  a  
young  law  student,  being  recruited by an  AttorneyGeneral  Robert Kennedy,  but  I  was  just too  homesick  for  
Vermont,  so  didn't  say.  

I  am not going  to  ask further questions  because  I  am  satisfied  with  what  you've  said  so  far.  You  will  have  my  
vote.  You  have  my strong  support.  And  I  hope  in  the  remaining  part  ofthis  administration,  you  will  be  there  to  
enforce  the  laws  ofthe  United States.  

Thank you  Mr.  Chairman.  I  have  nothing  further  to  say.  I'll  put the  rest  ofmy statement in  the  record.  

LYNCH:  
Thank you,  Senator.  

GRASSLEY:  
Senator Tillis.  

TILLIS:  
Thank you  Senator.  

And  I  apologize,  I  should've  taken  care  ofthis  question.  My final  question,  Ms.  Lynch,  is  really around  the  
philosophy that  you  may  bring  to  the  Department  ofJustice.  

In  December of2014,  the  Government Accountability Office  issued  a  report that  was  titled  "the  Department  of  
Justice  could  strengthen  procedures  for disciplining  its  attorneys."  There  were  a  couple  ofexamples  going  back  
to  even  I  think the  handling  ofNew  Orleans  police  officers  related to  the  Katrina,  Hurricane  Katrina,  where  
either  misconduct or  they had perjured themselves.  

Would you  agree  with  me  that the  Department  ofJustice  employees  who  would  engage  in  this  sort  ofactivity,  
either  through  prosecutorial  misconduct  or  through  perjuring  themselves  in  court,  are  they the  kind  of  
personnel  that you  would  allow  to  continue  to  be  employed  in  the  DOJ.  

LYNCH:  
Certainly Senator,  with  respect to  personnel  issues,  I  take  very seriously the  integrity ofevery  member  ofmy  
staff.  And ifconfirmed  as  attorney general,  would  also  take  very seriously the  professionalism ofthe  members  
ofall  the  staffofthe  Department  ofJustice,  all  ofwhom  I  have  found to  have  been  a privilege  and  a  pleasure  
to  work  with,  and to  be  dedicated  career  professionals,  and dedicated  to  not just improving  their skills,  but the  
highest  standards  ofprofessional  conduct.  When  they cross  a line,  they are  dealt  with,  and that  will  continue  to  
happen  should I  be  confirmed  as  attorney general.  

But I  will  say that with  respect to  the  staffand  the  attorneys  at the  Department  ofJustice,  they are  some  ofthe  
most  effective  and  professional  individuals  that I've  had the  pleasure  to  be  affiliated  with.  

TILLIS:  
Well,  should you  be  confirmed,  since  this  report  was  just dated  last  month,  I  hope  that it's  something  that  you  
would take  into  account as  you  go  into  the  organization  and look  at the  resources  that you've  inherited  
responsibility for.  
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Thank you  very  much  and thanks  to  the  family in  particular.  This,  I  know  it's  a  long  day,  and those  seats  aren't  
that  comfortable.  So  thank you  all,  and  again,  congratulations  on  the  honor  that  -- that you  have  from  the  
president's  nomination.  Thank you  very  much.  

LYNCH:  
Thank you,  Senator.  

GRASSLEY:  
I've  changed  my  mind.  I'm  not going  to  ask you  two  questions.  I'm  going  to  submit them  for  -- along  with  
some  other  questions  for you  to  answer in  writing.  

I  thank  you  very  much  for  being  patient today.  It has  been  a  long  day and I  suspect  some  members  ofthe  
committee  were  more  impressed  with  your  answers  than  others.  

We're  going  to  recess  for  the  day  and have  our  second panel  tomorrow.  I  think  you  should  -- I  hope  you'll  
count yourselflucky,  let's  say,  compared to  Judge  Mukasey.  When  he  testified  he  was  forced to  come  back for  
a  second day ofquestions.  

Finally,  I'd  like  to  note  that  after tomorrow's  panel  I'm going  to  give  everyone  one  week to  submit questions  
for the  record.  That's  standard practice  on  this  committee.  And once  again  thank you  for  being  so  patient  and  
putting  up  with  the  chaos  that I  formerly referred to.  

Thank you  and  we  are  recessed  now.  Thank you.  

LYNCH:  
Thank you,  Senator.  
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Wade  Tyson,  Jill  C (OLA)  

From:  Wade  Tyson,  Jill  C  (OLA)  

Sent:  Wednesday,  March  18,  2015  3:10  PM  

To:  Axelrod,  Matthew  (ODAG);  Childs,  Heather  G.  (ODAG);  Dix,  Melanie  (ODAG)  

Cc:  Kadzik,  Peter  J  (OLA);  Williams,  Elliot  (OLA);  Chogyal,  Tashi  (OLA);  O'Brien,  Alicia  C  

(OLA);  Wade  Tyson,  Jill  C  (OLA)  

Subject:  Courtesy  visit  papers  for  3/19/15  meetings  

Attachments:  Blumenthal  - Courtesy  Visit  - 3.16.15.docx;  Durbin  - Courtesy  Visit  - 3.16.15.docx;  

Klobuchar  - Courtesy  Visit  3.16.15.docx;  Lee  - Courtesy  Visit  - 3.18.15.docx;  Feinstein  -

Courtesy  Visit  - 3.13.15.docx  

<<Blumenthal  - Courtesy  Visit  - 3.16.15.docx>>  Ma  <<Durbin  - Courtesy  Visit  - 3.16.15.docx>>  tt  <<Klobuchar  - Courtesy  

Visit  3.16.15.docx>>  ,  <<Lee  - Courtesy  Visit  - 3.18.15.docx>>  He  <<Feinstein  - Courtesy  Visit  - 3.13.15.docx>>  ather,  Melanie:  

Please  find  attached  the  five  courtesy  visit  papers  for  DAG  Yates'  3/19/15  Senate  meetings.  Thank  you.  

-JCT  

Jill  C.  Tyson  

Attorney  Advisor  

U.S.  DEPARTMENT  OF  JUSTICE  

Office  of  Legislative  Affairs  

- direct  

(b) (6)
(b) (6)
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Kadzik,  Peter  J  (OLA)  

From:  Kadzik,  Peter  J  (OLA)  

Sent:  Tuesday,  March  31,  2015  6:39  PM  

To:  Axelrod,  Matthew (ODAG);  Childs,  Heather  G.  (ODAG)  

Subject:  FW:  3-24-15  Deputy Attorney General  Nomination  Hearing  - Questions for  the  Record  

Attachments:  Perdue  QFRs for  Yates.docx;  Tillis QFRs for  Yates.docx;  Durbin  QFRs for  Yates.docx;  

Feinstein  QFRs for  Yates.docx;  Franken  QFRs for  Yates.docx;  Grassley QFRs for  

Yates.docx;  Sessions QFRs for  Yates.docx  

FYSA.  Extraordinarily light by comparison  with others.  Please don’t have Sally think about these for a nanosecond for  

now.  We are assigning out and  will have responses for broader review early next week, but I  wanted you  to have  

them  for general awareness.  

Peter J.  Kadzik  

Assistant Attorney General  

Office of Legislative Affairs  

(b) (6)

(b) (6)

From:  Wade  Tyson,  Jill  C  (OLA)  

S  nt:  Tuesday,  March  31,  2015  5:51  PM  

To:  Kellner,  Kenneth  E.  (OLA);  O'Brien,  Alicia  C  (OLA);  Burton,  Faith  (OLA);  Kadzik,  Peter  J  (OLA);  Williams,  Elliot  (OLA);  

Goldberg,  Daniel  L.  (OLA)  

Subj  ct:  RE: 3  24  15  Deputy  Attorney  General  Nomination  Hearing  Questions  for  the  Record  

Adding Dan.  He and I  are reviewing now then  will make chart for assignments etc.  

From:  Kellner,  Kenneth  E.  (OLA)  

S  nt:  Tuesday,  March  31,  2015  5:46  PM  

To:  O'Brien,  Alicia  C  (OLA);  Burton,  Faith  (OLA);  Kadzik,  Peter  J  (OLA);  Williams,  Elliot  (OLA);  Wade  Tyson,  Jill  C  (OLA)  

Subj  ct:  FW: 3  24  15  Deputy  Attorney  General  Nomination  Hearing  Questions  for  the  Record  

From:  Covey,  Jason  (Judiciary  Rep)  

S  nt:  Tuesday,  March  31,  2015  5:  

To:  Kellner,  Kenneth  E.  (OLA);  Kadzik,  Peter  J  (OLA);  Riggs,  Kate  M.  (OLP);  Yeh,  Jennifer  V.  (OLP);  Zubrensky,  Michael  

(OLP)  

Cc:  Lehman,  Ted  (Judiciary  Rep);  Mehler,  Lauren  (Judiciary  Rep);  O'Connor,  Kasey  (Judiciary  Rep);  Whitney,  Maggie  

(Judiciary  Dem);  Cooper,  Rebecca  (Judiciary  Dem)  

Subj  ct:  3  24  15  Deputy  Attorney  General  Nomination  Hearing  Questions  for  the  Record  

Attached please find questions submitted to  Ms.  Yates for the record from Senators Grassley, Feinstein, Franken,  

Perdue,  T  Sessions and Durbin.  illis,  

Please do not hesitate to  contact me should you have any questions or need any additional information.  

]  

44  PM  
(b) (6)
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Thank you.  

Jason  A.  Covey  
Hearing Clerk |  Senate JudiciaryCommittee  

http://judiciary.senate.gov  
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Senator David Perdue  
Questions for the Record  

On the Nomination ofSally Quillian Yates  
To be Deputy Attorney General of the United States  

March 31, 2015  

1.  As a former federal prosecutor,  I know you are familiar with the concept of prosecutorial  

discretion.  What, ifany, are the limits ofthe President’s discretion to enforce federal law?  

2.  In his M  B-14-254 (S.D.  Tex.  emorandum Opinion and Order in Texas  v.  United  States,  Feb.  

16, 2015), Judge Hanen enjoined the implementation of President Obama’s Deferred Action  

for Parental Accountability Program (“DAPA”) and of the “three expansions/additions to the  

[Deferred Action for Childhood Arrivals Program,  hereinafter “DACA”],” finding that the  

government had “clearly legislated a substantive rule without complying with the procedural  

requirements under the Administrative Procedure Act.”  Mem.  Op.  at 123.  Do you agree that  

in promulgating and implementing DAPA and the DACA expansions, the government acted  

unlawfully?  

3.  According to  press reports, at a recent hearing on the injunction in the Texas  case,  Judge  

Hanen told the government that “I was made to look like an idiot.  I believed your word that  

nothing would happen.”  The judge was referring to the more than 100,000 three-year DACA  

renewals the government processed in the weeks following issuance of the injunction.  Is it  

the Justice Department’s position that the government is authorized to continue processing of  

DACA renewals during the pendency of the Texas  injunction?  If so, please explain the legal  

basis for your answer.  

4.  With respect to the President’s executive actions on immigration implemented through the  

DACA and DAPA programs, please explain whether you share the view ofAttorney General  

nominee  Loretta  Lynch  that  the  Office  of Legal  Counsel  memorandum  setting  forth  the  

argument for the President’s actions are constitutional and “reasonable.”  

5.  Please  explain  your  view  on  how,  or  whether,  the  President’s  executive  action  on  

immigration  implemented  through  the  DACA  and  DAPA  programs  comports  with  the  

Constitution’s  Take Care Clause and Congress’s  Article  I authority over immigration and  

naturalization.  

6.  It’s  now  indisputable  that  the  Internal  Revenue  Service  (“IRS”)  targeted  conservative  

organizations that were seeking to obtain tax-exempt status.  Senate investigators with the  

Permanent Subcommittee on Investigations found that over 80% ofthe targeted groups had a  
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conservative  political  ideology.  The  Department  of Justice  (“DOJ”  or  “Department”)  

responded by initiating a criminal probe led by a Civil Rights  Division attorney who  had  

contributed to President Obama’s campaign in 2012.  Little, if any, progress has been made  

in that investigation thus far.  

a.  With respect to  IRS  targeting of individuals  and organizations  who  ostensibly  

identify  with  a  conservative  or  Tea  Party  viewpoint,  do  you  believe  that  

reassignment ofthe DOJ’s investigation to a special prosecutor is appropriate?  

b.  Do  you  believe  it  was  appropriate  to  assign  management  of  the  DOJ’s  

investigation  of IRS  targeting  to  a  DOJ  lawyer  who  contributed  to  President  

Obama’s campaign?  

c.  Do  you believe  that assigning management of the  DOJ’s  investigation  of IRS  

targeting to a DOJ lawyer who contributed to President Obama’s campaign could  

reasonably be expected to create the appearance ofpartiality or lack ofobjectivity  

on the part ofthe DOJ?  

d.  If you are confirmed, will you commit to keeping Congress informed in a more  

timely  way  than  the  current  DOJ  leadership  has  about  the  status  of  the  

investigation?  

7.  National  security  is  always  of paramount  importance  for  the  Justice  Department.  The  

January 2015 Paris attack and the rise of ISIS are episodes that show two emerging national  

security threats  that  you will confront,  if confirmed:  foreign fighters  and so-called “lone  

wolf” attacks.  

a.  In your view, does the recent emergence of these threats have any impact on the  

debate over the impending renewal ofthe Foreign Intelligence Surveillance Act of  

1978 (“FISA”)?  

b.  Do you believe that the current “bulk collection” regime under FISA Section 215  

is lawful?  

c.  Do you believe that the incidental collection provision, Section 702, is lawful?  

d.  President Obama has indicated that he supports a legislative reform of Section  

215’s bulk collection regime.  What are your thoughts on amending Section 215?  

2  
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e.  Do  you  think law  enforcement currently has  sufficient investigative  and legal  

authority to address the increasing threat from foreign fighters and “lone wolves”?  

8.  Are you committed to transparency between the DOJ and Congress, and will you commit to  

prompt,  complete,  and truthful responses  to requests for information from Congress  about  

outstanding issues related to Operation Fast and Furious?  

9.  Do  you  believe  that  detainees  currently  being  held  at  the  United  States  Naval  Base  at  

Guantanamo Bay, Cuba, are entitled to criminal trials in the civilian court system within the  

United States?  

10. In 2013,  the DOJ intervened in litigation over the Louisiana Scholarship Program,  a state  

initiative that provides school vouchers to low-income families.  An analysis by the State of  

Louisiana  found  that  the  program  promoted  diversity  in  Louisiana  schools  and  actually  

assisted in speeding up federal desegregation efforts.  Most of the schoolchildren who benefit  

from this program are members of minority groups.  This year, more than 13,000 students  

applied and nearly 7,500 schoolchildren were awarded a scholarship voucher.  These children  

now get the chance to excel and attend high-quality schools that their parents can choose for  

them  because  of the  program.  Ultimately,  after  public  pressure,  the  Justice  Department  

backed  off trying  to  kill  the  program  entirely,  but  still  insisted  that  the  State  provide  

demographic data about the students to a federal judge overseeing the lawsuit.  Accordingly,  

now Louisiana has to provide data for the upcoming school year and for every school year as  

long as the program is in place.  

a.  Do you agree with the DOJ’s decision to intervene in this case?  

b.  If confirmed, will you use Justice Department resources to obstruct, monitor, or  

regulate school-choice programs?  

c.  Will you commit to asking the federal district court with jurisdiction over this  

case to discontinue the reporting requirement ifyou are confirmed?  

11. A 2013 report by the DOJ’s Inspector General revealed disturbing systemic problems related  

to the operation and management of the DOJ’s Civil Rights Division.  If confirmed, will you  

commit to implementing the recommendations made by the Inspector General in that report?  

12. Do  you  agree  with  the  recommendation  of the  U.S.  Sentencing Commission  in  its  2011  

report to Congress, Mandatory  Minimum  Penalties  in  the  Federal  Criminal  Justice  System,  

that  Congress  should  amend  18  U.S.C.  §  924(c)  to  confer  on  federal  district  judges  the  

discretion to impose concurrent sentences under that provision?  

3  

Document  ID:  0.7.10659.35117-000005  



13. As the former U.S. Attorney for the Northern District ofGeorgia and the former Vice Chair  

of the Attorney General’s Advisory Committee,  you are no doubt familiar with the DOJ’s  

recent “Smart on Crime” Initiative, which addresses a number of criminal justice issues like  

prioritizing prosecutions, sentencing disparities, recidivism, and incarceration of non-violent  

offenders.  Attorney  General  Holder  has  advocated  reduction  of the  federal  sentencing  

guideline levels  that apply to  most drug-trafficking offenses,  including trafficking of hard  

drugs like heroin.  The Holder Justice Department also announced a new clemency initiative  

last  year  that  invites  clemency petitions  from  offenders  who  meet  a  number  of criteria.  

Thousands ofoffenders, including drug traffickers, fall within those criteria.  

a.  What are your views on those DOJ initiatives and proposals?  

b.  Do theymake the work offederal prosecutors harder?  

c.  Do theymake the American People safer?  

d.  Are  you  going  to  continue  them  if  you  are  confirmed  as  Deputy  Attorney  

General?  

e.  Do  you  believe  that  these  or  other  DOJ  initiatives  should  be  expanded  to  

encompass  early  release  for  violent  offenders  who  have  served  a  substantial  

portion oftheir sentences?  

f.  Do  you  believe  that  these  or  other  DOJ  initiatives  should  be  expanded  to  

encompass early release for offenders who have received so-called “stacked” or  

consecutive  mandatory  minimum  sentences  under  18  U.S.C.  §  924  or  other  

provisions offederal law?  

14. The 2013  Cole Memorandum  explains the DOJ’s priorities on enforcement of federal  law  

regarding marijuana offenses.  Several jurisdictions have recently legalized cultivation and  

distribution of marijuana for personal  use,  in effect,  initiating a series  of state  regulatory  

regimes that contravene federal drug laws.  

a.  Do you agree with the current DOJ enforcement policies and priorities outlined in  

the Cole Memorandum?  

b.  Do  you consider the DOJ’s  policy,  as  it is  being implemented now,  to  reflect  

legitimate enforcement discretion consistent with the Take Care Clause?  

4  
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c.  If you are confirmed, how do you plan to measure the effect of the DOJ’s policy  
on the federal interest in enforcement ofdrug laws?  

15. A number of commentators have expressed the opinion that voter fraud simply doesn’t exist  

or the alternative opinion that,  if it does, it is a minor problem with no real effect on the  

integrity ofelections.  

a.  Do you agree that voter fraud does not exist or is so insignificant that it does not  

threaten the integrity ofelections?  

b.  Do you think that voter fraud is a bona  fide  issue that states should be entitled to  

address with voter ID laws?  

16. First Amendment freedoms  that protect the press  became  a lot more tenuous  during Mr.  

Holder’s administration of the DOJ.  In  May 2013, the Department obtained phone  records  

for the Associated Press  (“AP”) without the knowledge of that organization, reportedly as  

part of an investigation of an AP story on CIA operations in Yemen.  It then came to light  

that in 2010 the Holder Justice Department obtained a warrant to search the emails of Fox  

News  reporter  James  Rosen  the  Department  claimed  that  Rosen  was  a  potential  co-

conspirator with a State Department contractor in violation ofthe Espionage Act.  Since then,  

the DOJ has issued new guidelines governing how it obtains evidence from journalists.  The  

guidelines maintain that notice ofa subpoena may be withheld only ifnotifying the journalist  

would present a “clear and substantial threat” to an investigation or to national security.  

a.  Do  you  agree  that  the  Department’s  treatment  of  journalists  has  been  

heavyhanded and that reform ofDOJ practices was necessary?  

b.  Do you believe that the DOJ investigations described above pose a serious risk of  

chilling free speech?  

c.  Do you support the new guidelines?  

d.  As a former federal prosecutor,  you are no doubt aware of the balance between  

individual liberties and the need to conduct thorough and effective investigations.  

Do the guidelines strike the right balance?  

e.  Going forward,  how  should the  Justice  Department distinguish  itself from  the  

Holder Justice Department when it comes to investigation ofjournalists?  

5  
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17. There have been significant developments recently at the DOJ regarding policies on civil  
asset  forfeiture  in  response  to  abuses  by  U.S.  Attorney’s  Offices  and  federal  and  state  

agencies.  Attorney General Holder recently announced that the DOJ will end the Equitable  

Sharing Program,  which essentially apportions billions of dollars in seized assets  between  

federal,  state,  and local  authorities  a huge  pool  of money that clearly created a risk of  

encouraging aggressive, if not unlawful, seizures from individuals who are not charged with  

a crime, have not been indicted, and have not enjoyed any due process whatsoever.  

a.  Do you believe that there have been inappropriate or excessive seizures by your  

office or by the DOJ with respect to civil asset forfeitures, adoptive seizures, and  

equitable sharing practices?  

b.  What steps  do  you  plan  to  take,  if confirmed as  Deputy Attorney General,  to  

ensure  that  the  DOJ  returns  wrongfully  seized  assets  promptly  and  does  not  

continue to seize assets wrongfully?  

6  
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1.  

2.  

3.  

4.  

Senator  Jeff  Sessions  

Questions  for  the  Record  

Sally  Quillian  Yates,  to  be  Deputy  Attorney  General  of  the  United  States  

Do you believe that President Obama has exceeded his executive authority in any  
way?  If so, how?  

On April 23, 2014, Deputy Attorney General Cole announced a new clemency initiative,  
under  which  the  President  intends  to  grant  clemency  to  “perhaps  thousands”  ofconvicted  

federal drug offenders, including those who have limited ties to gangs and drug cartels.  
This policy would give federal drug offenders the benefit of changes in law that took  
place after they were convicted, even though many of these legislative changes were  
specifically negotiated to not apply retroactively.  On March 20, 2015, President Obama  
stated  that  he  plans  to  grant  clemency  “more  aggressively”  during  the  remainder  ofhis  

term.  If confirmed, you will be in a position to advise the President on clemency and  
pardon petitions.  

a.  Do you agree that the pardon power exists to mitigate injustice in individual cases?  
b.  Do you agree that the pardon power should not be used to target laws that the  

President disagrees with on policy grounds?  
c.  How will you ensure that the individuals whose petitions are granted under this policy  

are not dangerous criminals convicted of serious federal offenses?  

I am told that litigating attorneys within Main Justice are paid significantly more than  
similarly-situated federal prosecutors within the 93 U.S. Attorney Offices across the  
country.  This pay variance is especially large at the entry level, and can differ as much as  
$30,000 between similarly situated A  ttorneys and Justice Department trial  ssistant U.S. A  
attorneys.  I am also told that the Department has the authority to correct the problem  
because it arises out of the uneven treatment in pay of A  ssistant U.S. Attorneys, covered  
under the specialized A  ssistant U.S.  dministratively Determined pay schedule for A  
A  and the pay of all other Department attorneys, covered under the government-ttorneys,  
wide General Schedule.  Serving  as  vice  chair  ofthe  Attorney  General’s  Advisory  

Committee, you must have been aware of this situation.  Do you believe it is justified?  If  
not, will you take action to correct it?  

In response to a question at your nomination hearing regarding what your priorities will  
be if confirmed, you stated:  

“It’s  important  that  we  not  be  generating  stat[istics]  but  actually  having  an  impact  on  the  

communities that we  serve  to  make them  as  safe  as  nd  possible. A  so  one  of the things that  
I would like to do is to work with our law enforcement agencies to ensure that they are  
focused on making an impact on the safety of the communities rather than just, as I said,  
generating  stat[istics].”  
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5.  

6.  

7.  

8.  

9.  

10.  

Starting in  the  1990s,  the  “broken  windows”  crime  prevention  theory  was  used  in  New  

York with great success.  Do you believe there is a danger in failing to prosecute smaller  
crimes as those smaller crimes lead to larger crimes and undermine public safety?  

If confirmed, would you advocate for legislation to close the so-called  “gun  show  

loophole”?  

In April 2013, the Senate rejected measures that would have instituted a ban on so-called  
“assault  weapons”  and  large  capacity  magazines,  required universal background checks,  
and created new  high criminal penalties for firearms offenses.  In October 2014, Attorney  
General  Holder  referred  to  these  as  “really  reasonable  gun  safety  measures.”  Do you  
agree  with  Attorney  General  Holder’s  statement?  

Have you ever expressed an opinion on whether the death penalty is unconstitutional?  If  
so, what was that opinion?  If not, do you have such an opinion and what is it?  

President Obama was quoted in a January 2014 article in The  New  Yorker  as saying the  
following:  “I  smoked  pot  as  a  kid,  and  I  view  is  as  a  bad  habit  and  a  vice,  not  very  

different from the cigarettes that I smoked as a young person up through a big chunk of  
my  adult  life.  I  don’t  think  it  is  more  dangerous  than  alcohol.”  Do  you  agree  with  the  

President’s  statement?  

DEA  Administrator  Michele  Leonhart  has  testified  before  Congress  that  “it’s  important  

to have the facts about marijuana out there in ways that kids, teens, young adults, parents  
can look at it to see  that  what  they’ve  been  sold  that [legalization] is no big deal  is not  
true.”  Do you agree with Administrator Leonhart?  

The  American  Medical  Association  has  stated  that  it  believes  “(1) cannabis is a  
dangerous drug and as such is a public health concern; (2) the sale of cannabis should not  
be  legalized.”  

a.  Do you agree with that statement?  
b.  Do you support the legalization of marijuana at either the state or Federal level?  
c.  Do you support the legalization of medical marijuana, as proposed in S. 683  

(introduced in the 114th  Congress)?  
d.  Will you speak out against efforts to eliminate the enforcement of Federal drug laws?  
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