
UNITED STATES OF AMERlCA, 

Pl a i n l i f f, , 

. 
AMERICAN MAIZE-PRODUCTS  
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Civi 1 No. 81-1232-CIV-J-M 

Fi l ed: December 22, 1981 

COMPLAINT
INJUNCTIVE RELIEF SOUGHT 

The United States of America, plaintiff, hy its attorneys, 

acting under the di rect ion of the At torney General of the 

United States, br ings this civil action to obtain equitable 

relief against the above-named defendants and comp) a ins and 

.-a 11eges as fol lows: 

l 

JURISDICTION /\ND VENUE 

1. This complaint is filed and this action is instituted 

under Section 15 of the Clayton Act, as amended (15 U.S.C. 

§ 25), in order to prevent and restrain the violation by the 

defendants, as hereinafter alleged, of Section 7 of the Clayton 

Act, as amendedn1t1l.ti..1.d (15 U.S.C. § 18). 

2. Amer ican Mai ze-Products Company, throuqh its 

wholly-owned su.sidiarY, duo. H. Swisher & Son, Inc., transacts 

business, maintains offices, and is found within the Middle 

District of Florida. Jno. H. Swisher & Son, Inc., maintains 

its principal place of business within the Middle District of 

Florida . 

 Bayuk Cigars, lnc., transacts business within the 

Middle District of Florida. 

11 

DEFI NITIONS 

4. As used herein: 

a. The term "cigar" means any roll of tobacco 

wrapped in tobacco leaf or reconst i tuted 



tobacco and weighing more than three pounds 

perl l houSil nd; 

b. The term "little cigar" means any roll o f 

c. The term "cigarette" means any roll of t o bacco 

wrapped in paper or in any substance no t 

Conl tinii ng tobacco. 

l J l 

5 . American Maize -Products Company ("American Maize") is 

wl l h i l S Pr inci pal 1 offices in - Stamford, Conneec t i cu L • J\rncr i can 

Ma1z.e conducts its business operations in part through 

subs i d i a r y co r po ra t i on s • Thr o ugh i t s su l bsi d i ar y Jn o . H . 

Swisher & Son, lnc. ("Swisher"), a Delaware corporation, 

American Maize is engaged in the manufacture and sale of cigars 

in the United States and foreign countries. J\mcrican Maize 's 

nett s alee s f o r l 980 t o t a l ed $ 4 l 3 , 7 0 7 , 0 0 O . Sw i sher' s net 

Swinhc r sells its 

6. Bayuk Cigars, lnc. ("Bayuk"), ismade a defendant 

Bayuk is a corporation organized and existing under 

the laws of the Stateof Maryland, with its principal o ffi ces 

i n Fo rt Lau r rer. dalf , , Fl o r i da • Bayuk is engaged in the 

ma n u f a c t u r e and s a l e o f c i ga r s i n t h e UJn i t ed SL a t e s • It also 

trades in securities and commodit ies. Bay uk ' s net s a1 e s of 

cigars in l980 were $27,546,000. Bay u k sel 1 s i t s c i g a r s 

throughout the United States.
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IV 

TRADE AND COMMERCE 

7 . Cigars are distinct from all other tobacco products in 

their component raw materials, physical characteristics, means 

of production, pricing, and merchandising. Cigars are 

recognized by the industry and by consumers as a product 

distinct from other tobacco products, i ncluding little cigars, 

cigarettes, chewing tobacco, and snuff. 

a. ln 1980 lulal domestic cigar sales were ').952 hillion 

u n i t s , no t coun ' ing r el ur n s• Their value at lhc manufacturinq 

level was less than $425 million. A small portion of this tot

consists of the sale of cigars imported from other 

countries. 

9. Cigar manufacturing is a concentrated industry. In 

1980 the four largest domestic cigar manufacturers accounted

for approximate... ly 70 percent of total unit sales and 60 percent

of total dollar sales, and the eight largest accounted for 

approximately 86 pee rcent of total unit sales and 77 percent of 

total dollar sales. 

10. Swisher is the second largest manufacturer of cigars in

the United States by unit volume of sales and the third largest

by dollar volume of sales. Swisher's share of the domestic 

cigar market is approximately 19.6 percent on a unit basis and 

l 0 .55 per cen t on a  dol l ar basis Swishers principal brands are

King edward and Swisher Sweets. King edwarel is the largest 

sellingbrand of cigar, hy units, in the United States. All of

Swisher 's cigars sell for fi(teen cents each or less at 

retail. Swisher i:; the largest producer o( cigars in this 

price range. 

11. Bayuk is the fourth largest manufacturer of cigars in 

the United States by unit volume of sales and the fifth largest

by dollar volume of sales. Bayuk's share of the domestic Cigar 

market is approximately 7.7 percent on a unit basis and 6.5 

percent on a dollar basis. Bayuk's principal brands are Garcia

al

 

 

 

 

 

 

y Vega and Phi llies. Phillies sell (or fi{teen cents each or 
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less at retail and are a major competitor of the brands sold by

Swisher. Garcia v vega cigars sell for between seven cents and 

seventy-five cents each at retai and are also competitive with. 

the brands sold by Swisher. 

l 2 • Cigar manufacturing is a declining industry. The 

number of cigars sold in the United States has steadily 

decreased for more than a decade and may continue to do so in 

the future. Most companies in the industry, however, including 

s wi sher and Bayuk , a re pro f i t abl e. . 

13. The vast majority of cigars are sold in interstate 

commerce by manufacturers or importers to wholesalers, who 

distributes this to retailers. The ability of a cigar
manufacturer to teach the retail market with itsproducts 

depends greatly upon the wi l lingness and abi lily o( wholesalers 

t promoteand s ervice that manufacturer 's product. Ohtaining

the distribution, promot ion, and consumer acceptance necessary 

to the int roduction of a new product is di fficult. 

v 

VIOLATION ALLeGED 

14. On or about January 2, 1982, subject to shareholder 

approval. Bayuk will t r an s fer al l of i ts c i g ar bus i n es s assesLs 

to Swisher in eXchange for approximately $14,500,000. 

Thereafter, Bayuk will liquidate ils remaining assets and cease

operratio ns . 

15. The ef fect of Lhis acquisition may be substantially Lo 

lessen competition in interstate trade and commerce in 

violation of Sect ion 7 of the Clayton Act in the following 

ways, among ot her :; : 

a. Actua l and potential1 competi tion between

Swisher and Bayuk in the manufacture and sale 

o f cii ga rs wi l 1 ) e e1 im inaate d ; andl 

b. Concentration in the cigar industry will he 

increased and competition in that industry may 

be substantially lessened. 
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VI 

PRAYER 

WHEREFORE, plainti ff prays: 

1. That pending final adjudication of the merits of this 

complaint a preliminary injunction he issued preventing and 

restrainin<J the defendants and all persons acting on their 

behalf from consummating the transaction described in paragraph 

14 of this complaint; 

2. That the acquisition by Swisher or its parent, American 

Maize, of any int erest in the cigar business assets of Bayuk be 

adjudged and decreed to be in vio lati on of Sectiion 7 of the 

Clayton Act; 

3. That American Maize and its subsidiaries, including 

Swisher, its successors and all persons acting on its behalf 

be permanentlyenJoined from acquiring either <lirectly or 

i ndire ct l y any i nterst in Bayuk or in Bayuk's cigar busi ncss 

aSSets; 

4. That plaintiff have such other general and different 

relief as the nature o( the case may require and the Court may 

deemproper: 

5. That the plaintiff recover its costs. 

William F. Baxter
Assistant At t orney general 

MARK LEDDY 

Alan L. Marx

Attorneys 
United States Department 

of Justice 

GARY L. BeTZ 
United States Attorney 

Steven C. Douse

R 

Richard W. Pierce

DOJ·•11U1 

David S Moynihan
Trial Attorneys 
tJni ted States Departmen t 

of Justice 
Antitrust Division 
Washington, o.c. 20530 
202/721-6485 




