
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

WESTERN DIVISION 

UNITED STATES OF AMERICA, 

P l a i n t i f f , 

v. 

S.C. JOHNSON & SON, INC. and 
BAYER A.G., 

Defendants. 

C i v i l No.

F i l e d :  

COMPLAINT 

The U n i t e d S t a t e s o f America, a c t i n g under t h e d i r e c t i o n o f 

t h e A t t o r n e y General o f t h e U n i t e d S t a t e s , b r i n g s t h i s c i v i l 

a c t i o n t o o b t a i n e q u i t a b l e and o t h e r r e l i e f a g a i n s t t h e 

def e n d a n t s named h e r e i n , and complains and a l l e g e s as f o l l o w s : 

I . 

JURISDICTION, VENUE, AND DEFENDANTS 

1. T h i s c o m p l a i n t i s f i l e d under S e c t i o n 4 o f t h e Sherman

A c t , 15 U.S.C. § 4, i n o r d e r t o p r e v e n t and r e s t r a i n v i o l a t i o n s , 

as h e r e i n a f t e r a l l e g e d , by defendants o f S e c t i o n 1 o f t h e Sherman 

A c t , 15 U.S.C. § 1. 

2. Bayer A.G. ("Bayer"), a German c o r p o r a t i o n w i t h i t s 

p r i n c i p a l p l a c e o f b u s i n e s s a t 5090 ILeverkusen-Bayerwerk, 

Germany, i s made a de f e n d a n t . Bayer w h o l l y owns and c l o s e l y 

c o n t r o l s M i l e s , I n c . , an I n d i a n a c o r p o r a t i o n t h a t m a i n t a i n s an 

e s t a b l i s h e d p l a c e o f bu s i n e s s a t 7123 West 6 5 t h S t r e e t , Chicago, 

I l l i n o i s i n the N o r t h e r n D i s t r i c t o f I l l i n o i s . Bayer, t h r o u g h 



i t s s u b s i d i a r y , M i l e s , I n c . , i s found and t r a n s a c t s business i n 

th e N o r t h e r n D i s t r i c t o f I l l i n o i s . Venue as t o Bayer i s p r o p e r 

under 15 U.S.C. § 22 and 28 U.S.C. § 1391 ( c ) . 

3. S.C. Johnson & Son, I n c . ("Johnson"), a Wisconsin 

c o r p o r a t i o n w i t h i t s p r i n c i p a l p l a c e o f bus i n e s s a t 1525 House 

S t r e e t , Racine, Wisconsin, i s made a de f e n d a n t . Johnson i s found 

and t r a n s a c t s business i n t h e N o r t h e r n D i s t r i c t o f I l l i n o i s . 

Venue as t o Johnson i s p r o p e r under 15 U.S.C. § 22 and 2 8 U.S.C. 

§ 1391 ( c ) . 

I I . 

TRADE AND COMMERCE 

4. Defendant Bayer and i t s s u b s i d i a r i e s r e c e i v e l a r g e 

amounts o f money i n t h e f o r m o f payments from m a n u f a c t u r e r s f o r 

t h e s a l e o f a c t i v e i n g r e d i e n t s f o r use i n household i n s e c t i c i d e s 

i n t h e U n i t e d S t a t e s , and defendant Johnson and i t s s u b s i d i a r i e s 

r e c e i v e l a r g e amounts o f money from t h e s a l e o f household 

i n s e c t i c i d e s t o r e t a i l e r s and consumers t h r o u g h o u t t he U n i t e d 

S t a t e s . Defendants' b u s i n e s s a c t i v i t i e s and o p e r a t i o n s , as 

h e r e i n a f t e r d e s c r i b e d , i n v o l v e o r a f f e c t t h e i n t e r s t a t e and 

i n t e r n a t i o n a l f l o w o f funds and a r e w i t h i n t h e f l o w o f , and have 

a s u b s t a n t i a l e f f e c t upon, i n t e r s t a t e and f o r e i g n commerce. 

I I I . 

BACKGROUND 

5. Household i n s e c t i c i d e s a re c h e m i c a l p r o d u c t s t h a t a r e 

s o l d i n a wide v a r i e t y o f forms (e..cr. , a e r o s o l s , b a i t s , powders, 

and t r a p s ) f o r use by consumers t o t r a p o r k i l l a n t s , roaches, 
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c r i c k e t s , and o t h e r u n d e s i r a b l e i n s e c t s t h a t invade and i n f e s t 

houses, apartments and o t h e r d w e l l i n g s . Because of t h e i r low 

c o s t , s u p e r i o r e f f i c a c y , and ease o f use, t h e r e are no good 

s u b s t i t u t e s f o r household i n s e c t i c i d e s , and thus they c o n s t i t u t e 

a r e l e v a n t p r o d u c t market. 

6. The r e l e v a n t geographic market f o r t he s a l e o f h o u s e h o l d 

i n s e c t i c i d e s i s the U n i t e d S t a t e s . Annual r e t a i l s a l e s o f 

h o u s e h o l d i n s e c t i c i d e s i n t h e U n i t e d S t a t e s exceeded $450 m i l l i o n 

i n 1993. 

7. The U n i t e d S t a t e s market f o r household i n s e c t i c i d e s i s 

h i g h l y c o n c e n t r a t e d . Johnson i s t h e l a r g e s t manufacturer o f 

h o u s e h o l d i n s e c t i c i d e s i n t h e U n i t e d S t a t e s , w i t h t o t a l s a l e s 

between 45-60% o f the market. Johnson's two n e x t - l a r g e s t 

c o m p e t i t o r s i n t h e s a l e o f household i n s e c t i c i d e s each have s a l e s 

o f no more than 12% o f t h e market, and t h e shares o f Johnson's 

t h r e e o t h e r major c o m p e t i t o r s range f r o m 6 t o 10% o f t h e market. 

8. Su c c e s s f u l new e n t r y i n t o o r expansion w i t h i n the U n i t e d 

S t a t e s market f o r household i n s e c t i c i d e s i s d i f f i c u l t . To be 

s u c c e s s f u l , a new e n t r a n t must demonstrate t h a t i t s household 

i n s e c t i c i d e has s u p e r i o r s a f e t y and e f f i c a c y , a t t r i b u t e s t h a t a r e 

s o l e l y dependent upon t h e a c t i v e i n g r e d i e n t chosen f o r use i n t h e 

p r o d u c t . A c t i v e i n g r e d i e n t s must comply w i t h s t a t e and f e d e r a l 

government r e g u l a t i o n s f o r s a f e t y and e f f i c a c y p r i o r t o s a l e i n 

the U n i t e d S t a t e s . Compliance w i t h such laws and r e g u l a t i o n s i s 

an e x p e n s i v e and time-consuming process t h a t o f t e n takes more 

than t h r e e years and c o s t s over $10 m i l l i o n t o complete. 
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9. Bayer i s one o f a s m a l l number o f f i r m s i n t h e w o r l d 

t h a t engage i n r e s e a r c h and development o f a c t i v e i n g r e d i e n t s f o r 

household i n s e c t i c i d e s . Bayer has numerous p a t e n t s i n c o u n t r i e s 

around t h e w o r l d , i n c l u d i n g U n i t e d S t a t e s p a t e n t s , on such a c t i v e 

i n g r e d i e n t s . Bayer makes and s e l l s , o r l i c e n s e s o t h e r s t o make 

and s e l l , such a c t i v e i n g r e d i e n t s i n v a r i o u s c o u n t r i e s , i n c l u d i n g 

t h e U n i t e d S t a t e s . 

10. Bayer, w h i c h makes and s e l l s household i n s e c t i c i d e s i n 

many c o u n t r i e s o u t s i d e t h e U n i t e d S t a t e s , i s one o f t h e few 

s i g n i f i c a n t p o t e n t i a l e n t r a n t s i n t o t he U n i t e d S t a t e s household 

i n s e c t i c i d e s market. Bayer e a r l i e r had p l a n n e d and made 

p r e p a r a t i o n s t o e n t e r t h e U n i t e d S t a t e s household i n s e c t i c i d e s 

market w i t h a new p r o d u c t , c a l l e d Laser. Laser's c h i e f a c t i v e 

i n g r e d i e n t was C y f l u t h r i n , developed .and p a t e n t e d by Bayer and 

w i d e l y c o n s i d e r e d t o be s u p e r i o r t o o t h e r a c t i v e i n g r e d i e n t s 

because o f i t s l o n g - l a s t i n g k i l l i n g power. Through Laser, Bayer 

c o u l d have become one o f Johnson's major c o m p e t i t o r s i n t h e 

household i n s e c t i c i d e s market i n t h e U n i t e d S t a t e s . 

IV. 

VIOLATION ALLEGED 

11. B e g i n n i n g a t l e a s t as e a r l y as March 1988 and c o n t i n u i n g 

t o the p r e s e n t , Johnson and Bayer e n t e r e d i n t o an agreement t o 

unreasonably r e s t r a i n t r a d e and commerce and l e s s e n c o m p e t i t i o n 

i n t he m a n u f a c t u r e and s a l e o f household i n s e c t i c i d e s i n t h e 

U n i t e d S t a t e s i n v i o l a t i o n o f S e c t i o n 1 of t h e Sherman A c t , 15 

U.S.C. § 1. 
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12. For t h e purpose o f f o r m i n g and e f f e c t u a t i n g t h i s 

agreement, defendants d i d t h e f o l l o w i n g t h i n g s , among o t h e r s : 

(a) Bayer l i c e n s e d Johnson t o use C l y f l u t h r i n i n 

household i n s e c t i c i d e s . i n t h e U n i t e d S t a t e s , and 

g r a n t e d Johnson a r i g h t o f f i r s t r e f u s a l f o r 

e x c l u s i v e r i g h t s f o r t h e U n i t e d States on f u t u r e 

a c t i v e i n g r e d i e n t s developed by Bayer f o r h o u s e h o l d 

i n s e c t i c i d e s ; 

(b) Bayer r e f r a i n e d from l i c e n s i n g Johnson's 

c o m p e t i t o r s t o use o r s e l l C y f l u t h r i n ; and 

(c) Bayer ended i t s p l a n s t o market Laser and compete 

w i t h Johnson i n t h e U n i t e d S t a t e s household 

i n s e c t i c i d e s market. 

V. 

COMPETITIVE EFFECTS 

13. Defendants' agreement and a c t i v i t i e s have had the 

f o l l o w i n g d i r e c t , s u b s t a n t i a l , and r e a s o n a b l y f o r e s e e a b l e 

e f f e c t s , among o t h e r s : 

(a) I n c e n t i v e s f o r Bayer t o compete w i t h Johnson i n t h e 

manufacture and s a l e o f household i n s e c t i c i d e s i n 

t h e U n i t e d S t a t e s have been s u b s t a n t i a l l y reduced; 

and 

(b) C o m p e t i t i o n g e n e r a l l y i n t h e market f o r t h e s a l e o f 

household i n s e c t i c i d e s i n t h e U n i t e d S t a t e s has 

been u n n e c e s s a r i l y and unreasonably r e s t r a i n e d . 
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V I . 

PRAYER FOR RELIEF 

WHEREFORE, p l a i n t i f f p r a y s : 

1. That Johnson and Bayer be e n j o i n e d and r e s t r a i n e d from 

e n t e r i n g i n t o any agreement o r u n d e r s t a n d i n g t h e purpose o r 

e f f e c t o f which i s t o a l l o c a t e o r d i v i d e t e r r i t o r i e s o r markets 

f o r t h e s a l e o f household i n s e c t i c i d e s ; 

2. That Johnson and Bayer be e n j o i n e d f r o m e n t e r i n g i n t o 

any e x c l u s i v e l i c e n s e f o r an a c t i v e i n g r e d i e n t p a t e n t e d by Bayer 

w i t h o u t p l a i n t i f f ' s p r i o r a p p r o v a l ; 

3. That Johnson and Bayer be e n j o i n e d from e n t e r i n g i n t o o r 

c a r r y i n g o u t any e x c l u s i v e l i c e n s e t o make, use o r s e l l 

C y f l u t h r i n i n the U n i t e d S t a t e s w i t h o u t p l a i n t i f f ' s p r i o r 

a p p r o v a l ; 

4. That Johnson be e n j o i n e d and r e s t r a i n e d from o b t a i n i n g 

f r o m anyone an e x c l u s i v e l i c e n s e f o r any a c t i v e i n g r e d i e n t f o r 

use i n any household i n s e c t i c i d e w i t h o u t p r i o r n o t i c e (and i f 

ne c e s s a r y , p r o v i s i o n o f a d d i t i o n a l i n f o r m a t i o n r e g a r d i n g the 

arrangement) t o p l a i n t i f f ; 

5. That p l a i n t i f f have such o t h e r r e l i e f as may be j u s t and 

p r o p e r ; and 
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6. That p l a i n t i f f be awarded i t s c o s t s i n t h i s a c t i o n .

Dated: August 3, 1994 

Anne K. Bingaman 
A s s i s t a n t A t t o r n e y General 

Robert E. L i t a n  
Deputy A s s i s t a n t A t t o r n e y General 

Mark C. Schechter 
Deputy D i r e c t o r 
O f f i c e o f O p e r a t i o n s 

G a i l Kursh, C h i e f 
P r o f e s s i o n s & I n t e l l e c t u a l 

P r o p e r t y S e c t i o n 

A n t i t r u s t D i v i s i o n 
U.S. Department o f J u s t i c e 

Anthony E. H a r r i s 
Bar "No. 01133 713 

K u r t S h a f f e r t 

A t t o r n e y s 
A n t i t r u s t D i v i s i o n 
U.S. Dept. o f J u s t i c e 
555 4 t h S t r e e t , N.W. 
Room 9903, JCB 
Washington, D.C. 20001 
(202) 307-0951 
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