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IN TH UN STATE COURT OF APPEA
FOR TH DISTRCT OF COLUMIA CIRCUI

No. 96-5247

UN STATE OF AMCA

Appllee,

AMCAN BAR ASSOCIATION

Appllee

MASSACHUSETS SCHOOL OF LAW

Appllant.

ON APPEA FROM TH UN STATE DISTRCT COURT
FOR TH DISTRCT OF COLUMIA

CERTICATE AS TO PARTI, RULGS , AN RETE CASES

PARTI AN AMCI

Al pares , intervenors , and amici appg before the district court and in ths Court

ar lite in the Brief for Appllt Masachusetts School of Law.

RULGS UNER REVI

Tbe only rulig properly before ths Court for review is the Order of July 30 , 1996

denying intervenor par sttus for putpses of ap. Appllt al seks review of the

Orer of June 25 , 1996. References to the ruligs at issue app in the Brief for Apllt
Masachuses School of Law.



RETE CASES

Masachusets School of Law , as an amcus, fIled a notice of app seeing review of the

fInal judgment entere below. Tbat putprt app is pendig before ths Court as United

States v. America Bar Association, No. 96-5220. Excet to the extent that No. 96-5220

ca be sad to be the sae ca, ths ca ha not previously ben before tbis Court or any

other court.
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TO RUL 340) OF TH GEN RUI

IN TH UN STATE COURT OF APPEA
FOR TH DISTRCT OF COLUMIA CIRCUI

No. 96-5247

UN STATE OF AMCA

Apllee,

AMCAN BAR ASSOCIATION

Appllee

MASACHUSETS SCHOOL OF LAW

Apllt.

ON APPEA FROM TH UN STATE DISTRCT COURT
FOR TH DISTRCT OF COLUMIA

BRI FOR APPRTJ. UN STATE OF AMCA

COUNTATE OF JUDICTION

The distrct court had jurisdction of the antitrst ca before it under 15 U. C. 4 and

28 U. C. 1331 & 1337. It had juriction to entert a motion to intervene pursuat to 

C. 16(t)(3) and Fed. R. Civ. P. 24. It denied the motion of Appllt Masachusetts

School of Law ("MSL") to intervene for putpses of app on July 30, 1996. MSL fued a

tiely notice of ap on August 5, 1996.
Ths Court ha juridiction over the app frm the dict court's order denying

intelVention pursuat to 28 U. C. 1291. At th tie, ths Court lacks jurisdction over any



purprt app from the fi judgment in the antitrst cae below , beuse no par to that

case bas notice an app.
STATE OF ISSUE

1. Whether the distrct court abuse its discretion in refusing to permit the

Masachusetts School of Law , an amcus that had parcipated extensively in the distct court

progs, to intervene for putpses of app of the entr of a consent judgment.

2. Assumig the distrct court so err, whether the distrct court abused its discretion

in concluding that entry of the consent judgment was in the public interest, either beuse the

decre was not with the reches of the public interest, or beuse the governent bad not

provided to the public al of the evidence of unlawful conduct its investigation had

dicovere, so as to benefIt those who, lie Masachusetts School of Law , had brought or

might brig their own antitrust cases agaist the defendat.

STATU AN REGULTIONS

Pertent statutes and rules ar set fort in an addendum to ths brief.

STATE OF TH CASE

A. Procgs in the Disrict Court

On June 27, 1995 , the Unite States instituted a prog pursuant to the Antitrst

Penalties and Prure Act ("Tunney Act"), 15 U. C. 16(b)-(b), by filg a complat in

the Unite States Disct Court for the Ditrct of Columbia chag that the America Bar

Assoiation ("ABA") violate setion 1 of the Sherman Act, 15 U. C. 1 , in its accretation

of law schools and simultaeously filg a prosed Fin Judgment ag to by the Unite

States and the ABA, settg the ca. (Joint Appndi (" ) 31.) On July 14, 1995, the



United States fIled the reuir Competitive Impact Statement ("CIS"). (A. 12.) It published

the CIS and the proposed Final Judgment in the Federa Re ster for public comment on

August 2, 1995 (A. 1214-20). The United States reived more than 40 comments , which it

flied with the court along with the governent's respnse. (A.78.) Appllt Masachusetts

School of Law ("MSL") submitt an 83-page comment with about 400 pages of exhbits.

138).

On September 27, 1995 , MSL moved to intervene in the Tunney Act prog, or in
the alterntive to parcipate as amcus curie (with the court to reserve decision on a

subseuent grt of intervention for putpse of app), atchig 14 exhbits. (Dket entry

no. ("Doket") 10.) The distrct court, Hon. Chales R. Richey, denied intervention on

November 1 , 1995 , but grted MSL amcus status. (A. 168.) As amcus, MSL fled a

motion for leave to flie a brief exceing 45 pages in length, which the court grted

(Docket 37); an amicus brief with 107 exhbits (Dket 43); and a respnse to a governent

brief on supplementa public comments, with 25 exhbits (Dket 48). It also parcipated in

the court' heag on the proposed consent decre (A. 1445).

The proposed Final Judgment provided for cert mattrs to be addrsse, afer entry of

the decre , by an ABA Speia Commssion and then by the ABA Board of Governors.

(A. 1216.) The distrct court, however, chose to delay consideration of the decre unti afer

the ABA addrsse those mattrs. 166; A. 171.) Tbe court ordere tht the ABA

rert be flied with the court; that the ABA make coies avaible for comment; and that the

governent respnd to comments on the rert and flie comments with the court. 

170-72).



Afer the rert, the governent' s respnse to comments on the rert, and cert
proposed modcations of the propose Final Judgment were fIled, the court conducted a

heag I445) and determed tht entr of the decre would be in the public interest.

The court entere judgment on June 25, 1966.

Amcus MSL on July 15 , 1996, fied both a notice of ap frm the fmal judgment

(Dket 59) and a motion for leave to intervene for putpses of ap (Dket 58). On July

, 1996, the distct court denied MSL's motion. (A. 1491.) On August 5, 1996, MSL

fIled a notice of app from the deni of its motion for leave to intervene for purpses of

app and putprty frm the amended judgment of July 25, 1996. (Dket 64.

B. Statement of Fact

1. The Competitive Problem and Its Resolution. In 1994, the Antitrst Division

of the United States Dearent of Justice began an investgation of ABA accretation of

law schools. ABA accreitation, admistere since 1921 by the ABA' s Section of Legal

Education pursuant to authority delegated by the ABA' s House of Delegates, is critica to the

succssful opration of a law school. In over 40 States , bar admission rules make grduation

from an ABA-approved law school a prereuisite for tag the bar e,camination. Moreover

the ABA is the only law school accreitig agency regn by the United States

Dearent of Education. The ABA' s accretation rules and pross , therefore, ca have

considerable inuence on the behavior of law schools, includig their competitive behavior in

a number of marets.



Following an extensive investigation , 1 the Dearment determed that the ABA

acretation pross and four spifc rules aring from tht pross violated section 1 of

the Sherman Act. The Complat aleged that the ABA restred competition among

professiona personnel at ABA-approved law schools (A.42 at 136) by fIxing their

compensation levels and workig conditions (A.42 at 137a), and by liitig competition

frm non-ABA-approved schools (A.36 at 118; A.37 at 120; A.43 at 138b). The Complat

alo aleged that the ABA alowed its accretation pross to be capture by those with a

di interest in the outcome (A. 34 at 19); as a result, the ABA at ties acted as a guild

protetig the interests of professional law school personnel, rather th as a legitiate

accretation agency settg mium stadads for law school quaty and thus providig

valuable inormation to consumers. Beyond the stdas and practices labeled

anticompetitive, the Complat describe a number of other accretation stdas and

practices (A.37-39 at l' 21-26) as addressing "relevant factors to consider in assessing the

qualty of a law school's educational progr" (A.40 at '27) but which nevertheless "

ties have ben applied inappropritely to enhce compensation and workig conditions for

professional sta.

Before the Dearment fued the Complat, the ABA indicate its wilgness to reform

the accretation pross and actuy began implementig reforms. The Deent

however, insiste that volunta eliation of anticompetive behavior was an insuffcient

The Justice Dearent interviewed numerous law school deas , university and
college preidents , and others afec by the ABA's accretaon pross. It conducted 27
desitions pursuat to its Civil Investigative Demands and reviewed over 500,00 pages of
documents. (A. 80.



remedy and that reform should be subject to the terms of a court-supervise consent decre.

(A. 80.

The paes reched agrment on a propose Fin Judgment that would eliate the

problems tht concerned the Division. enerally 1215-16; A.20-24.) The proposa'

remed meaures fal into th grups. Firt, there ar stctura meaures to ensure that

the accretation pross is governed by persns other than those with a dit ecnomic

interest in its outcome and tht the pross is brought more into public view. (A. 1215 at

i VI.) These meaures priary (a) enhance the role of the ABA' s Board of Governors and

of the Council of the Section on Legal Education; (b) restrct the role of legal education

professionals in the accreitation and stada seg prosses and incree the role of

others; and (c) provide an enhance voice for the public and for law schools reiving

adverse results from the pross. (A.21-23.

Secnd, there ar prohibitions on play anticompetitive conduct. (A. 1215 at i IV.

Thus, the prose Fin Judgment was designed to eliate the adoption or enforcement of

any rules, or the tag of any action imposing reuirments, relate to the base sa,
stpend, frge benefIts , or other compensation paid to those who work at law schools

(A.20), and to end the collecon and dissemination of compensation data, as well as its use

in the accretation pross for any law school (A.20-21). And the proposed Final Judgment

elite potenti or actual boycottg of non-aproved schools by eliminatig the roles

tht prohibit enrllg bar members or grduates of stte-accrete (but non-ABA accreted)

law schools, or actig trsfer crets frm state-accrete law schools. The prohibition

on acctig of for-profIt schools is also eliinate. 



Th, to addrss questions about accretation factors relate to legitimate educational

policy issues but at ties used to achieve anticompetitive objectives , the proposed Fin

Judgment caed for the ABA' s Speia Commsion To Review The Substace And Prss
Of The ABA's Accretation Of America Law Schools to review the issues and rert to the

ABA' s Boar of Governors, which in turn would fIle a rert. (A.23-24.) The governent

could chaenge any rert prosa, with the dere court to deide the chaenge by

applying antitrst anysis. Beuse the ABA bad intite the Speia Commsion in

respnse to academic criticism of its accretation pross and a perction of possible

antitrst problems, the Unite States believed it reonable to alow the ABA to attempt to

rencile antitrst and educational objectives thugh the Commssion pross. The proposa

contemplated entry of judgment before the Speia Commision rert. ff
2. The Disrict Court's Consideration of the Prposed Fil Judgent. The

Distrct Court rejected the pares ' suggestion tht it consider and enter the propose Final

Judgment before the Speia Commsion rerted. A few of the many public comments

reived concerng the prosed fIal judgment, includig that of MSL, bad urged that the

court delay its public interest determation unti afer that rert (A. I04, 110, 143), so that

the court could include the results of the Speia Commision pross in its determation.

Although the United States contended tht the prose decre s inclusion of conditions that

would not ocur unti afr its entr was no ba to entr (A.84-87), the court disagr,

concludig that "a public interest heag prior to the Speia Commsion Rert and the

governent' s decision wheter to chaenge its contents would be premature. (A. 165.



The court note that although the proposed Final Judgment set a date for the fIg of the

Speia Commssion Rert with the ABA Boar of Governors, it set no tie lit for

Boar of Governors acon and left unclea the governent' dedle for decidig whether

to chaenge the Rert. (A. 165-66) The court set a schedule reuirg tht the Rert and

the Bo of Governors ' decision on review be fIed with the Court by the date origialy set

for the Rert alone (Februar 29 , 1996) and alowing one month for the filg of public

comments. It furter reuir tht the governent fIe its respnse to the Rert, Board of

Governor s decision , and public comments one month therer and that it indicate in the

respnse whether it intended to chaenge of the proposa resultig from the Commssion

pross. (A. 171).

Afr the Commission rert, the governent expresse to the ABA its concern about

cert Commssion proposa. The Board of Governors respnded by moding these

proposas. (A. 1186.) MSL, among others, fIed supplementa comments on the Speial

Commssion Rert (A. 1184), and the governent fIled a respnse indicatig that the

Commsion s prosas , as moded by the Boar of Governors, renably renciled the

governent' s antitrst concerns with the legitiate educational policy objectives of

accretation. (A. 1191.)

The court then determed that it did not "nee testoni evidence as the rerd

app to be full and complet. " (A. I442.)2 Following a heag on June 20 , 1996, in

20e rerd at that point included not just the Competive Impact Statement and
Respnse to Public Comments, routiely pa of Tunney Act progs. It alo included
over 40 public comments , as well as the roughly 40 pages of exhbits attched to MSL's
origial public comment and the thousads of pages of exhbits attched to its supplementa

(contiued. . .



which the pares and amcus MSL parcipate, the distrct court ordere the fma judgment

entere. The Tunney Act procss had taen a yea from the date the governent fIed the

complat and proposed Fin Judgment.

3. MSL's Attempted Intervention. MSL is a not-for-profIt, state-accreited law

school that unsuccssfully sought ABA accretation. MSL fIled an antitrst action agaist

the ABA in the Eastern Ditrct of Pennsylvan in November, 1993 , sekig an injunction

and trle daages. Massachusetts School of Law At Andover. Inc. v. America Bar

Assoiation , Cv. A. No. 93CV6206 (B.D. Pa.

) ("

MSL ). The distrct court in that case

denied MSL much of the discovery it sought. In May 1994 , the court denied MSL' s motion

to compel discovery and held that "accretation fIes maitaed on each law school that has

sought ABA accretation or inormation from any parcula law school, excet the plati
itself were not discoverable at tht tie. MS, 853 F. Supp. 837 , 841 (B.D. Pa. 1994).

On rensideration, the court furter liited discovery by excludig "discovery about the

development, implementation, dicussion , and debate of" accretation stadas tht were

not the basis of the ABA' s decision concerng MSL. MSL, 857 F. Supp. 455 , 460 (B.

Pa. 1994). (Te court did , however, permt discovery of a lite category of inormation

(. . . 

contiued)
comment on the Speia Commission Rert; the 14 exhbits attched to MSL' s motion to
intervene; the 107 exhbits attched to MSL's amcus brief; and the 25 exhbits attched to
MSL' s respnse to the governents rese to supplementa public comments.

In so orderig on June 20, 1996, the distct court indvertntly entere the origi
prose Fin Judgment, rather th the propose Final Judgment as moded by the pares
in the cours of the Tunney Act prog. (A. 1477.). On June 25, the court corrte the
errr by vacatig the June 20 judgment and enterig the moded one. (A. 1478.



concerng law schools other than MSL. li at 460-61.) Tht antitrst case was pendig in

distrct court at the tie of the Tunney Act pross in this case.

The day before submittg its public comment on the propose Final Judgment, MSL

fued a 6O-page Motion (with 14 attchments) reuestig intervenor status or, in the

alterntive, permssion to parcipate as amcus curie. Afr extensive briefmg, S the ditrct

court denied the motion to intervene without prejudice but permtted MSL to parcipate 

amcus. (A. 168.

The distrct court considere both intervention as of right, pursuat to Fed. R. Civ. P.

24(a), and permssive intervention, pursuant to Fed. R. Civ. P. 24(b), as MSL had argued

for both (Dket 10). It found the fIrst subseon of Rule 24(a) not to supprt intervention

beuse "the Tunney Act does not provide a right to intervene" (A. I60), and the court had

not ben dited to any other sttute conferrg such a right on MSL. And it found the

send subsecon of Rule 24(a) not to supprt intervention beuse MSL "has not

demonstted that the outcme of ths cae thtens to impai or impee its abilty to protect

its legitiate interests. ff Morever

, "

beuse the United States reresents the public

"Te MSL court subsequently grted summar judgment for the ABA, on the grund
tht MSL had faied to show it had suffere any injury cognble under the antitrst laws.
MS, 937 F. Supp. 435 (B.D. Pa. 1996). Although the Unite States in its antitrst suits
ha no nee to estblih such private antitrst injury, it neverteless ha a stng interest in
ensurig that decisions in this ar accurately state the law and not inroritely lit the
sc of private antitrst enforcment. It therefore, as MSL notes, fued an amcus brief in
MSL' ap, expressing no view as to whether MSL had suffere antitrst injury or on the
ultiate merits of the cae but urgg the court of app not to adopt the ditrct court'
arculate rationae on severa points. The court of ap ha not yet issued a deision.

5oe Unite States and the ABA seartely opse MSL's Motion (Dket 11 , 12);

MSL therepon fIled searte relies to the briefs of the United States (Dket 15 , with 2
attchments) and the ABA (Dket 16 , with 3 attchments).



interest in governent antitrst caes, . . . I (a) private par generay wil not be permtted

to intervene in governent antitrst litigation absent some strong showing tht the

Governent is not vigorously and faithlly rerentig the public interest. '" (A. 160-

(citations omitted).) The court note that "MSL does not alege, much less establish, bad

faith or maleace on the par of the Governent in enterig the Consent Dere. "

(A. 161)

In concludig tht "permssive intervention is not warted" Wl, the distct court

gave less attntion to the two criteri set forth in the Rule, beuse " (e)ven assumig that the

MSL meets either of Rule 24(b)' s criteri, . . . its intervention would unduly delay the

adjudication of the rights of the origial pares. " (A. 162.) The court did , however

exercise its discretion to permt MSL to parcipate as amicus. (A. 162-64.) By MSL's

count, it fIled "four major briefs , and severa lesser ones. (Br. 36.) The court also

permitted MSL, as amcus, to parcipate in the public interest heag, although not to 

witnesses, beuse, as the court explaed

, "

(t)he heag may not (b) use as a discovery

tol for progs pendig elsewhere. (A. 1443.

Following entr of the moded Fin Judgment, MSL moved to intervene for putpses

of app. (Dket 58.) The ditrct court denied the motion on the basis of the briefs

without opinon. (A. 1491.) MSL aps from tht deni.

SUMY OF ARGUM

The dict court was well with the legitiate scpe of its diretion in denying

intervention for putpses of app. In denying intervention at an ealier stge in the

proings, the distrct court concluded that Massachusets School of Law ("MSL") did not



satisfy the criteri of Fed. R. Civ. P. 24(a), and that permssive intervention under Rule

24(b) would lead to undue delay. MSL does not here contend that the ditrct court

mipplied Rule 24, and indee it did not. MSL's contention tht ths Court's decision in

United States v. LTV COW. , 746 F.2d 51 (D. C. Cir. 1984), mandated that the distrct court

grt intervention rests on a miintetpretation of this Court' s dicta. LTV makes clea tht

MSL may sek to intervene for putpses of app, not tht the dict court is reuir 

grt tht intervention.

Beuse only a pary may app the judgment below , the other issues MSL presents 

not properly before ths Court unless this Court rules tht the distrct court should have

grted intervention for putpses of app. MSL's arments ar, in any event, unavaig.

The fIal judgment provides al substati relief the governent would liely have obtaed

following a successful tr. In its public interest determination, the distrct court, following

a period of review extended by the court' s desir better to understad the full nature of the

relief, properly applied the stada set fort by ths Court in United States v. Microsoft

, 56 F.3d 1448 (D. C. Cir. 1995). MSL remais unsatisfIed by the decre, but the

proper stda is whether the decre is with the reches of the public interest, not whether

it serves the interests of pares engaged in private litigation with the defendat.

Nor should the dict court's entr of the decre be revers beuse the governent

did not open its investgative fIles to litigats lie MSL or to the public generay. MSL had

no right to the governent' s evidence in the prog below , and it was therefore not an

abuse of discretion for the dict court to enter the decre without assurig th MSL

obtaed tht evidence.



ARGUM

I. TH DISTRCT COURT PROPERY DEN INVEON
As MSL regns (Br. 37 n. 12), it may not app the judgment in the governent'

antitrst ca agaist the ABA beuse it was not a par below. Acrdgly, unless ths

Court concludes that the dict court abuse its dicreon in denying intervention for

purpses of ap, no other issue is properly before ths Court.

A. Standard Of Review

The Court reviews distct court orders denying intervention under an abuse of

discretion stadad , whether the deni is of intervention as of right Building and Const.

Trades De.t.. AF-CIO v. Reich , 40 F.3d 1275, 1282 (D. C. Cir. 1994); Southern Chrstian

Ledership Conference v. Kelley, 747 F.2d 777, 778-79 (D. C. Cir. 1984); but see Foster v.

Gueory , 655 F.2d 1319, 1324 (D.C. Cir. 1981) ("clealy errneous " stda); Cook v.

Borstin , 763 F.2d 1462 , 1468 (D. C. Cir. 1985) (Court would "ordinary be inclied to

give substati weight" to tr court's relevant fact fIdigs), or of permsive

intervention Foster, 655 F.2d at 1324 , and whether intervention is sought before or afer

entr of the judgment United States v. LTV COW. , 746 F.2d 51 54 (D.C. Cir. 1984).

thus confcts with MSL' s contention tht " (w)hether a non-par such as MSL
should be alowed to intervene B1 fmal judgment for the liited pU1;seof app , is

subjec to plenar review beuse it turns upon the meag of ths Court's sttements on the
question in" LTV (Br. 18). A errr of law is, however, an abuse of discretion. Cooter &
Gell v. Harar COW. , 496 u.s. 384 , 405 (1990).



B. MSL Aleges No Error In The Disrict Court's Application of Rule 24, And
The Court Did Not Err

The Tunney Act provides that the ditrct court may authori " intervention as a par

pursuat to the Federa Rules of Civil Prure. 15 U. C. 16(f)(3). The distrct court,

rulig on MSL's inti intervention motion, cafully aplied the provisions of the pertent

civil rule, Fed. R. Civ. P. 24, and denied intervention on the grunds that MSL had

demonstrted no right to intervene and that alowing intervention would lead to undue delay.

(A. 159-62.) Nothig relevant had changed when MSL later moved to intervene for pUIposes

of app, ' and the court properly denied the motion without opinon. (A. 1491. See Foster

655 F.2d at 1324 ("there is no reuirment that the distrct court make fmdigs of fact and

conclusions of law in rulig on a motion to intervene

In this Court, MSL does not are that the distct court err, let alone abuse its

discretion, in applying Rule 24. Indee, MSL' s brief does not refer to Rule 24.

Accrdgly, ths Court should consider the argument waived. E., Wiloughby v. Potomac

Electric Power Co. , 100 F.3d 999, 1003 (D. C. Cir. 1996); Bd. of Re ents of University of

Wash. v. E. , 86 F.3d 1214, 1221 (D.C. Cir. 1996).

Rule 24(b)'s instrcton that the court must "consider whether the intervention wil
unduly delay or prejudice the adjudication of the rights of the origi pares" does not
exclude delay or prejudice resultig from ap. 

LTV, 746 F.2d at 55 (app would

dirupt" entr of consent decre).



In any event, the distrct court' s Rule 24 anysis was entily corrt. MSL play

does not meet the criteri for intervention as of right set forth in Rule 24(a). It is well

established tht "the Tunney Act does not provide a right to intervene. " (A. 16O (citig

United States v. AT&T, 552 F. Supp. 131, 218 (D. C. 1982), afd sub nom. Marlad 

Unite States , 460 U.S. 1001 (1983)). See also United States v. Ailie Tar

Publishi Co. , 1993-1 Trade Cas. (CCH , 70, 191 , at 69,894 (D. C. 1993). And the

court corrtly concluded that MSL had "not demonstrte that the outcome of ths case

thtens to impai or impee its abilty to protet its legitiate interests. (A. 160).

Although MSL would no doubt prefer an outcome more helpful to it in its suit agaist the

ABA

, "

(t)he terms of the proposed decree wil neither bind the MSL, which wil remai fre

to seek relief in other fora , nor establish an unfavorable rule of law. " (A. 160 (citig United

States v. G. Heileman Brewin~ Co. , 563 F. Supp. 642, 649 (D. Del. 1983)).) The decre

surely leaves MSL no worse off th if the United States had not sued the ABA at al. Cf.

1304 (Comments of the Masachusetts School of Law on the Consent Decre and

Competitive Impact Statement) ("we believe the Complat and Dere ar a st toward

'Te court did not consider whether intervention of right is avaible at al in Tunney
Act progs, although the sttute provides only that a court "may grt intervention, 15

C. 16(t)(3), and that laguge ha routiely ben red to ba intervention of right
United States v. Microsoft COW. , 159 F.R.D. 318, 328 (D.

) ("

(i)ntervention is not a
matter of right under the Tunney Act"

), 

rev d on other erunds , 56 F.3d 1448 (D.C. Cir.
1995); United States v. G. Heileman Brewine Co. , 563 F. Supp. 642 , 647-48 (D. Del. 1983)

in cas under the (Tnney Act) no th-par parcipation is of right") (emphasis
omitted). Beuse a court would properly consider the Rule 24(a) criteri in exercising its
discretion under the Tunney Act, we did not argue ths point below. There is no nee for
the Court to rech it now MSL does not even cla to satisfy the Rule 24(a) criteri.



elitig serious anticompetitive practices 9 To the extent tht MSL was sekig 

intervene to protet the public interest, the distrct court properly followed this Court in

relying on the priciple that "' (a) private par generay wil not be permtt to intervene in

governent antitrst litigation absent some stng showing tht the governent is not

vigorously and faithlly reresentig the public interest. ,,, LTV, 746 F.2d at 54 n.

(quotig United States v. Haord-Empir Co. , 573 F.2d 1 , 2 (6th Cir. 1978)); 161.

It remais tre that "MSL does not alege, much less estblish, bad faith or maleasace on

the par of the Governent in enterig the Consent Dere. " (A. 161).

As for the permssive intervention criteri of Rule 24(b), the Tunney Act no more

confers a conditional right to intervene than it confers an unconditional right. And whie

MSL's suit agaist the ABA and the governent' s underlying antitrst cae may have "

question of law or fact in common " Fed. R. Civ. P. 24(b)(2), tht commonalty does not

indicate that the interest in judicia ecnomy, Foster, 655 F.2d at 1324 (" interest" test of

Rule 24(a) to be applied with concern for effciency), would be furtere by MSL's

intervention. No reolution of any such question was contemplate, and none occurr

below: the Final Judgment provides that the pares "have consented to the entr of this

Fin Judgment without tr or adjudication of any issue of fact or law. " (A. 1464.) The

dict court properly determed tht intervention would result in undue delay, raer 

effciency. (A. 162. MSL is fre to litigate elswhere questons common to the two

As ths Court sad in United States v. Microsoft CoW. , 56 F.3d 1448, 1461 n.
(D.C. Cir. 1995), unless the "decre wil result in positive injury to th pares " a distrct

court "should not reject an otherwis adequate remedy simply beuse a th pa clas it
could be ber trte.



complats, and was doing so at the tie it sought intervention. The pendency of another

acton in which the applicat ca protet its rights is ordinary a reson to deny permssive

intervention Roe v. Wade , 410 U.S. 113, 125-27 (1973), not a reson to grt it. The

distrct court was well withi the bounds of its permsible dicretion when it denied

intervention.

C. MSL's Relince on United States v. LTV COIJ. Is Miplaced

MSL argues that ths Court' s opinon in LTV makes clea tht MSL should have ben

grte intervenor sttus for the liited putpse of ap. (Br. 36.) In fact LTV instead

makes clea that the distrct court had discretion to grt or to deny intervenor status and that

this Court reviews for abuse of dicretion. And nothig in LTV suggests that the distrct

court abused its discretion in liitig MSL to amicus sttus in ths case.

In LTV , Wheelig-Pittsburgh Steel Co. ("Wheelig ) apped from the fmal judgment

afer parcipatig in a Tunney Act prog without moving to intervene. 746 F.2d at 52-

53. Ths Court dismisse the app, holding tht a non-par was not permitted to app
frm the judgment. Id at 55. That holdig is no help to MSL.

The Court, however, went on to expla in dicta tht the rule agast non-par apps
served a useful pUIpse. Those objectig to a consent decre must fIrst sek to intervene

and in so doing establish tht their parcipation would aid the court. As the Court sad

those who objec to the entr of a consent judgment must sek to intervene in the

progs (either before or afer entr of the judgment) as a condition of tag an ap.

at 54. Although the distrct court's decision regarg intervention may be reviewed on

app under an abuse of discretion stda, "the respnsibilty for determg when



intervention by one who objects to the entr of a consent judgment should be permtted fals,

as it should, to the tr court in the fIrs instace. " IQ at 54. In other words, if the distrct

court denies intervention , the dippinte movant may app the deni (at the proper

tie), as MSL ha done here. The Court added , in a footnote: " (tJbi proure wil not, as

Wheelig suggests, forelose al appllte review of antitrst consent judgments. Objectors

to a consent judgment may sek to intervene in the progs for the lite putpse of

app. Id. at 54 n.

Contr to MSL's argument , the Court' s explanation in LTV does not indicate that the

distrct court was reuir to alow MSL to intervene for purpses of app. Rather, the

Court emphasiz that it is the role of the distrct court to determe in the fIrst instace

whether to grt such intervention.

In MSL's view (Br. 36- 37), its cla to intervention was excetionay compellg -- 

compellg that affIrmance of the distrct court's deni of intervention here would be

tataount to a rulig that no private par should ever be alowed to intervene in any

Tunney Act prog, and thus that there ca never be any appllate review of antitrst

consent judgments (Br. 36), contra to ths Court' s assumption in LTV MSL points to

nothg excet the extent of its parcipation as amicus curie in supprt of its cla 

10Jere has ben such review in the past. Judge Grene grte intervention for
putpses of ap of the consent decre tht trsformed the America telecmmunicaons
indust. AT&T, 552 F. Supp. at 219. In Microsoft th Court reviewed a propose
antitrst consent decre that the distrct court bad refuse to enter, concluded that the
proposed dere was with the reches of the public interest, and ordere it entere, even
though no par ba ben permtt to intervene, 56 F.3d at 1454 & n. 4. Microsoft
however, was not an ap from entr of a decre.



intervenor status. II The ditrct court, however, had ample opprtnity to review MSL's

extnsive filgs and to weigh the importce of alowing MSL the right to rase its

arments on app agaist the rik of undue delay. In any event, as the Court emphasized

in LTV, it was for the ditrct court to assess the desirbilty of alowing MSL to intervene.

The issue before th Court is whether its decision was an abuse of dicretion, not whether

MSL should have, or could properly have, ben grted intervenor sts - much less

wheter intervention might be approprite in other cases. MSL offers no reon to believe

tht the distrct court abused its diretion.

n. TH DISTRCT COURT PROPERY FOUN ENY OF TH DECRE TO
BE IN TH PULIC INT
If the Court concludes that the distrct court abuse its discretion and that it should have

grte MSL's motion to intervene, it would then be proper for the Court to consider MSL'

other arments. 12 MSL contends that the district court should have rejecte the decre

beuse, in MSL's view , the governent should have negotite dierent relief and beuse

the governent did not make public al the evidence it amasse durig its investigation, so

MSL's formulation of Issue 3 in its sttement of issues (Br. 2) implies that a Tunney
Act court must grt intervenor status for putpses of app to amcus who parcipated
extnsively in the progs. If so, the court might well choose not to permt any amcus
to parcipate extensively, beuse to do so would necssay also permt an app. Ths
might result in a declie in public parcipation. MSL' s formulation also suggests tht LTV
is a quite formalstic decision. Wheelig apparntly parcipate extnsively in the Tunney
Act progs. 746 F.2d at 52-53. If MSL is right, ths Court ba an app for
faure to file in ditrct court a motion the distct court was reuir to grt.

12 Although it is not clea tht MSL mees consttutiona stdig reuirments, 

United States v. Western Elec. Co. , 900 F.2d 283 , 310 (D.C. Cir.

), 

cert. denied , 498 U.
911 (1990) (where only intervenor apps, ths Court must determe whether it
indepndently satisfIes stdig reuisites of U.S. Const. , Ar. In, we do not are the
point here.



that privat paes, lie MSL, could more eaily proseute their own clas agast the

ABA. MSL's arguments ar without merit.

A. Standard of Review

The distct court' s public interest determtion is reviewable for abuse of discretion.

Citins for a Better Envirnment v. Gorsuch , 718 F.2d 1117, 1120 n.5 (D.C. Cir.

1983) (approval of proposed settement by consent decre), cert. denied, 467 U.S. 1219

(1984), the preise mode of review depnding on the aleged abuse. An errr of law

reviewed de novo , constitutes an abuse of discretion. See Cooter & Gell v. Harmar

, 496 U.S. 384 , 405 (1990). And in the context of the Tunney Act, a distrct court

commts an errr of law , and thus abuses its discretion, by faig to accrd approprite

deference to the governent' s seement proposa. United States v. Western Elec. Co.

(Triennal Review Remand) , 993 F.2d 1572, 1577-78 (D. Cir.

), 

cert. denied , 510 U. S. 984

(1993). Ths Court has left unrsolved whether the district court's underlying fmdigs

which if improper could constitute abuse of discretion, ar reviewed under the "clealy

errneous" stada or ar reviewed de novo id. (citig Fed. R. Civ. P. 52 but

anogig Tunney Act appllte review to review of distrct court' s application of

substati evidence stadad in reviewing agency decision), although in either event with

substti deference to the governent.

B. The Disrict Court Did Not Abuse Its Discreion In Concludig That The
Prpose Fial Judgent, As Modied, Was Within The Reaches Of The
Public Intere

As the Unite States explaed below , the propose Fin Judgment prohibite the

ABA' play anticompetitive accretation practces , A.20; A. 1191-92; A. 1446) and



remeded the capture of the acretation pross by the ecnomicay intereste , A.21;

1192-94; A. I446). Morever, the UJ!ted States explaed that cert practices, not

necssay anticompetitive, bad ben reviewed and, where approprite, modifed thrugh a

pross properly brigig educationa concerns to be , A.23-24; A. 1190-91; A. I447-

49). The propose Final Judgment was, we explaed, "a goo settement. " (A. 1447).

The dict court's decision to enter it was entily proper.

In deidig wheter entr of a propose consent decre "is in the public interest, " 15

C. 16(e), the distrct court' s proper task is not to determe wheter the prosa before

it is the best conceivable seement

, "

but only to confmn that the (prose) settement is

with the reches of the public interest." Microsoft, 56 F.3d at 1460 (emphasis in origial)

(internal quotation marks omitt). Ths importt, but neverteless lited, role follows

frm the nature of a consent decre, which emboes a settement United States v.

Arour & Co. , 402 U.S. 673 , 681 (1971); Microsoft, 56 F.3d at 1459 , inerently reflectig

the governent' s preictive judgment concerng the effcacy of the propose relief and the

governent' s exercise of prosecutori discretion. With resp to these mattrs, the district

court properly is deferenti to the governent' s judgments. As th Court has explaed , the

court must aford the governent even grter deference th when it considers an

unconteste decre modcation, when the court may reject the prosa only if "' it bas

excetiona confdence tht advers antitrst conseuences wil result - perhps ak to the

confdence tht would justi a court in overtrng the preictive judgments of an

admitrtive agency. ,,, Microsoft, 56 F. 3d at 1460 (quotig Trienn Review Remand

993 F.2d at 1577). Ths deference is based not only on the governent' s prective



exprtse, but also on its judgment of litigation risk. There ar no fIDdigs of ilegal practice

in a Tunney Act case, and it is " inpproprite for the judge to meaure the remedes in the

decre as if they were fashioned afr tr. " hL at 1461.

With these lits , a court considers whether a propose decre contas ambiguities or

indequate complice mechasms that might cause implementation problems afr entr.

Id at 1461-62. And a court gives due attntion to clas by th paes tht they would be

positively injure" by entr of the decre. ht at 1462. But in considerig the adequacy of

the remedes proposed in light of the alegations of the complat, the district court, giving

proper deference to the governent, wil only in the most unusua of cases have a proper

basis for concludig that "the remedes were. . . so inconsonant with the alegations chaged

as to fal outside of the ' reches of the public interest.

'" 

Id. at 1461. As ths Court has

explaed, a distrct court is "not obliged to acct fa propose decre) that, on its face and

even afr governent explaation, appe to make a mockery of judicia power. Short of

that eventuty, the Tunney Act caot be interpreted as an authorition for a distrct judge

to assume the role of Attorney Genera. " Id at 1462.

The district court' s public interest determintion here cafully followed ths Court'

ditions. The court engaged in a lengty pross , inormed by both extensive public

comment and MSL' s active parcipation. That pross resulte in explicit amendments to

the prose dere 1512-13),which "constute par of the basis for the Court'

public interest detrmtion. (A. 1477.) Morever, the court de fact moded the

13 
As the distct court stated, "the Microsoft ca is the most defitive constct tht I

know of with respt to the authority of the Court. (A. 1447)



proposed decre by refusing to adhere to the pares ' propose schedule, so that its public

interest determination could be made afer the results of the Speia Commission procss

bee avaible, thus removing possible ambiguities concerng the remedy. As the court

explaed , it "postpne(d) the scheduled heag until the relief aforded by Section vn of

the propose Fin Judgment is subject to meagfl review. " (A. 166.) It concluded at the

end of the pross tht although the governent conceivably "might have strck a better

baai" with the ABA, albeit not one satisfactory to MSL (A. 1455), it owed " grt dea

of deference" to the governent (i, and it entere the decre.

At bottom , MSL's attck on the court' s determination amounts to a complat that the

decre is not satisfactory to MSL. MSL presente the sae attck to the distrct court at

length (Dket 48, with 25 exhbits); the governent respnded to MSL's points (Docket

49); MSL argued these points to the court oray (A. 1453-62); and the court did not accet

MSL' s contention that the decre was not withi the reches of the public interest. MSL'

contr view provides no reson for concluding that the district court abused its discretion.

MSL argues that the Court eITneously believed tht it had to give "tota deference

the Governent" (Br. 26, citig A. 1453-56). The cite pages , however, show that the court

believed it had to give only " grt dea of deference" to the governent (A. 1455), as this

Court teches, iU pages 21-22. Had the court grte the governent tota deference
it would have entere the decre months before it did and before the Speia Commssion

rert, as the governent ha urged.

Tbe cite pages alo show tht the court corrtly rejec MSL's proffere stdad:

tht the decre "must effcaciously and adequately pry opn the market to competition and



solve the anticompetitive problems aied at in the Complat." (A. 1453.) The court

respnded, corrtly, that Microsoft rejecte that stdad for determg whether a

proposed decre was in the public interest. (A. 1453.) MSL's stadad, appropritely

cabined in 'light of the alegations in the complat, may be the proper test for a decre afr
a governent victry at tr. International Salt Co. v. United States , 332 u.s. 392 , 401

(1947). But Microsoft makes clea tht it is "inapproprite for the judge to measure the

remedes in the decre as if they were fashioned afer tr. Remedes which app less than

vigorous may well reflect an underlying weaess in the governent' s case. " 56 F.3d at

1461. In our view , the decre wil effectively open up the market to the extent that it bad

ben closed by the ABA' s ilegal restts, and it provides "al substati relief the

Governent would liely obta following a succssful tr. " (A.29.) But the decre would

be withi the reches of the public interest even if it reresented less than the governent

might have ben able to achieve at tr.
MSL tres to avoid the Microsoft stadad by observing that "neither the Governent

nor the ABA ever even attempted to cla the Governent' s cae bad any weaesses (Br.

26, emphasis omitted). But there is no hit in Microsoft that the governent must publicly

identi potenti weaesses in its cae. Indee, reuirg such disclosure would risk

expsing the governent' s internal deliberations, which ar exempt frm disclosure under

Microsoft, at leat absent "a creble showing of bad faith. " 56 F.3d at 1459. And such

dilosure might fatay compromi the governent' s litigation postre, should the court

rejec the seement and the ca go to tr. The governent is not reuir to advertse the

weaesses of its position as the price of judicia approval.



In an arment headig, MSL contends tht the court entere the decre "without

assessing. . . whether the decre has an effective complice mechansm , effcaciously cures

violations, or results in har to thd pares. (Br. 22.). There is simply no basis for that

contention; the distct court caed out its tak cafully and conscientiously. Indee , the

court delayed the Tunney Act pross for months so that it could assure "tht relief is subject

to meagfl review. " (A. 162. ) And as the court explaed in diussing the complice

mechasm with MSL's counsel (A. 1454-55), it did not "th the ABA could be asked to do

much more. (A. 1455. MSL points to nothig excet its disagrment with the court'

result as evidence that the court faied to consider the effcacy of the remedy.

Nor does MSL suggest any reson to believe tht the court improrly ignore har 

thd pares. Under Microsoft, a court may "inquir into wheter a decre wil result in any

positive injury to th pares 15 U. C. fi 16(e)(2), " 56 F.3d at 1461 n.9. But MSL

does not point to any positive injury that entr of the decre would cause to th pares;

raher, it asserts that "consumer/stdents" (Br. 27) suffer injury from ABA practices (id.

27-31). Ths is nothig more than a rehring of its arment tht the decre indequately

remedes the violations aleged. As we have shown, the ditrct court did consider the

adequacy of the remedy under the approrite stda; there was no abuse of discretion.

An antitrst decre does not beme a "mockery of judicia power Microsoft, 56 F.3d at

1462 , by faig to impose MSL' s vision of approprite legal education.



C. The Disrict Court Did Not Abuse Its Discreion By Enterig The Decree
Without Requirg The Governent To Provide To The Public The
Evidence It Had Obtained Showing That The ABA Had Violated The
Sherman Act

MSL ares tht it was eITr for the distct court not to order the governent to make

public the evidenti frits of the governent' s extnsive investgation for the benefIt of

MSL and other private litigants. Regning tht the governent has never voluntay

made its antitrst investgative fIles public and that no Tunney Act court ha ever ordere it

to do so , MSL nonetheless contends that the district court abuse its discretion by faig 

depar radicay frm that preent.

Even if MSL were corrt in its asserton that the Tunney Act reuirs the governent

to dilose its investigative fles for the benefIt of private litigants, tht would not establish

that the distrct court abused its discretion in concluding that entry of the decre was in the

public interest. The purpse of a Tunney Act prog is not "to review the actions or

behavior of the Dearent of Justce. Microsoft, 56 F.3d at 1459. But, in any event, the

Tunney Act mandates no such disclosure.

1. The Tunney Act's Deermative Docuents Provision Doe Not
Encompas the Governent' s Evidentiary Fies

The Tunney Act reuirs tht the governent make avaible to the public copies of the

propose consent decre and "any other materis and documents which the United

States considere determative in formulatig such proposa. " 15 U. C. 16(b). MSL

contends, incorry, th the "determtive documents" in queston ar "the evidenti

materis which show the violations of law. " (Br. 34.) The sttutory laguge and its



legislative history and policies, however, make clea tht MSL is wrong, and no court has

ever accte its position.

The statutory provision refers to documents that individuay had a signcat impact on

the governent' s formulation of relief -- i. , on its decision to propose or acct a

parcula settement. Although evidence may shape the governent' s view of the underlying

violation, it is unlely tht any pacula piec of evidence supprtg libilty wil shape the

seement. It is not suffcient for the evidence to be relevant to the relief proposa; the

sttute reuirs tht the materis be considere "detrmative. "14 Webster s Thd New

Interntiona Dictiona defmes ths adjective fU't as "having power or tendency to

determe, " with the synonyms "litig, shaping, ditig, conclusive. " Webster s Thd

New International Dictionar 616 (1981). Ths understading of the term is consistent with

its use in other legal contexts. 

MSL cites the legislative testiony of one law professor that the laguage
encompassed "those materis and documents which were relevant to the relief, and that of
necssity includes those materis and documents which go to estblish or prove the violation
of law. Consent Decre Bils: Heags on H.R. 9203. H.R. 9947. and S. 782 Before the
Subcmmittee on Mono,polies and Commercial Law of the House Committee on the
Judiciar , 93d Cong. , 1st Sess. 128 (1973) (sttement of Howard Lurie); Br. 34 & n. ll.
Prfessor Lurie s testiony is both wrong and an indeuate basis for inenig congrssional
intent.

For exaple, an Ohio court held tht a tr court did not have to give cert
prose interrgatories to a jury beuse they related to mattrs of an evidenti, rather
than a determtive, nature. Zie ler v. Wendel Poultty Services. Inc. , 615 N. 2d 1022

1028 (Ohio 1993). Ths is consistent with an ealier Ohio decision defIning "dermtive
issues" in a spia verdct form as the ultiate issues which, when decided, wil defmitely
sette the contrversy beeen the pares. Miler v. McAlster 160 N. 2d 231 , 237 (Ohio
1959). An Iowa court defmed a "detrmative factor" behid a decision as a ren which
tips the sces decisively one way or the other. Smith v. Smithway Motor Xpress. Inc. , 464

2d 682 , 686 (Iowa 1990). And where Mae law provides for certcation by a federa
(contiued. . .



Morever, the sttute refers only to documents the ovemment considere to be

determative. Ths litation suggests that Congrss had in mid only a smal number of

documents of pacula signcace, and not the full rage of evidence related to a

defendat' s violations. Indee, the sttutory laguge makes clea that Congrss did not

expt tht there would be determative documents in every cae. The sttute refers to "

other materi and documents " not " other" documents, which would be the more

natura term if Congrss assumed tht there would always be such documents or intended to

reuir the disclosure of investgative fIes.

The legilative history of the Tunney Act also supprts our view. 16 Congrss enacted the

Tunney Act in response to thr 1971 consent decres involving acquisitions by the

Interntional Telephone and Telegrph Cotpration ("IT"), includig tht of the Harord

Fir Insurace Company ("Harord"), which the decres permitt IT to reta.

Subsequent Congrssional heags reveaed that a fmancia consultat, Richard J. Rasden

had prear for the Antitrst Division a rert anyzg the ecnomic consequences to

(.. . 

contiued)
court of questions of law "determative of the cause

" "

(t)o be determtive, a state law
question must be suscetible of an answer which , in one alternative, wil prouce a fmal

disition of the federa cause. Gagne v. Carl Bauer Schrubenfabrick. GmbH, 595 F.
Supp. 1081 , 1088 (D. Me. 1984).

16Utte in the legislative history ditly addresses the meag of the determative
document provision. The provision was not in S. 782 as intruce, but was added as an
amendment to the bil by the Senate Judicia Commtt. Only one statement in a
committee rert be on the substative stada for "detrmtive. S. Re. No.
298 , 93d Cong. , 1st Sess. 2-3 (1973) ("Al provision is made for a more complet
description of the prose consent judgment and other materi and documents the
Dearent of Justice considere signcat in formulatig the propose consent decre. "
The Rert substtutes "signcat" for "determtive " which is consistent with the
governent' s interpretation, and otherwis does litte but trck the sttutory laguge.



reuirg IT to divest Haord. Rasden concluded there would be advers consequences

for IT and the stock market generay. Base in par on the Rasden Rert, the

Dearent concluded that the nee for divesture of Haord was outweighed by the

projec advers effecs on the ecnomy.

The Rasden Rert, which fals squaly withi the governent' s undersdig of the

sttutory term , was the spifc exaple of a determtive document tht Congrss had in

mid. Durig the Senate debate on the determinative documents provision, Senator Tunney

expressly stated: "I am thig here of the socaed Rasden memoradum which was

importt in the IT case. " 119 Congo Re. 24 605 (1973). Congrss was not thinking of

the governent' s evidence. See United States V. Alex Brown & Sons. Inc. , 1996 WL

683608, at *10 (S. Y. Nov. 26, 1996).

Ha Congrss intended to rech more broadly, it surely knew how to do so. Indee,

one witness durig the heags on the Tunney Act spifcay urged that "as a condition

preent to . . the entry of a consent decre in a civil cae . . ., the Dearent of Justice

be reuir to fue and make a matter of public reord a detaed statement of the evidenti

facts on which the complat. . . was preicated. The Antitrust Prures and Penalties

Act: Hea~s on S. 782 and S. 1088 Before th bcmm. on Antitrust a Monopo

Senate Comm. on the Judiciar , 93d Cong. , 1st Sess. 57 (1973) (prear statement of

Mawell M. Blecher). Congrss , however, did not follow tht remmendation.

Policy rens also supprt a naw defmition. As one court rently pointed out, a

brod defmition of 'determtive documents' may confct with Congrss s intent to

maita the vibilty of consent decres as meas of resolving antitrst caes. Alex Brown



1996 WL 683608 , at *9. If the determative documents provision reuir disclosure of the

governent' s evidence in every negotite settement, tht reuirment would play "deter

future defendats frm enterig into negotite settements with the Governent, and

perhps, from coperatig in investigations tht ar liely to lead to such negotitions. " IQ

at *13.

MSL relies for supprt on decisions in one ca, Unite States v. Centr Contracti~

, 527 F. Supp 1101 (B.D. Va. 1981), 531 F. Supp. 133 (B.D. Va. 1982), and 537 

Supp. 571 (B.D. Va. 1982), which have ben followed by no court in the roughly 150

Tunney Act progs since concluded. Most rently, the court in Alex Brown expressly

rejec the reonig of Centr Contracti~. 1996 WL 683608 , at *9-*11.

Morever, even if Centra Contractin~ were entitled to deference, it provides no support

for MSL' s contention that the determinative documents provision reuirs wholesae

disclosure of the governent' s evidence as to libilty. Centra Contracti~ reuir
diclosure of "' (t)he materis and documents tht substatiy contrbute to the

determation (by the governent) to pro by consent decre,''' 537 F. Supp. at 577

(quotig 531 F. Supp. 133), rather than tr the cae. The court alo was of the view

unsupprt by statutory text or legilative hitory, tht documents individuay not

detrmative ca in the aggrgate be determtive of "the way in which the Unite States

elec to pro in a given sitution. " 531 F. Supp. at 134. But the court expressly

17 An interpretation of the Tunney Act madatig dilosure of evidence would alsora a host of issues relatig to evidenti privileges and confdentity concerns. In
parcula, a court orderig such disclosure would have to address issues rased by the
confdentity provisions of the Antitrst Civil Prss Act, 15 U. C. 1313.



acknowledged that " (t)he Act clealy does not reuir a full aig of Justice Dearent

fIles " 537 F. Supp. at 575. Ultiately, it reuir disclosure of only a few documents

documents tht arbly met the governent' s inteIpretation of the determtive document

provision. 18 "The documents in Centr Contrctig were non-evidenti documents

. .

tht did not relate ditly to the stngth of the Governent' s cae on the merits.

Brown , 1996 WL 683608 , at *9. Thus, MSL' s implausible inteIpretation of the statute is

supprt by no authority at al.

2. The Disrict Court Was Not Required to Condition Entry of the Decree
on Disclosure of the Governent' s Evidence

As MSL corrtly observes (Br. 31), the Tunney Act' s legilative history suggests that a

court may conclude in parcula cas that it is aproprite to "condition approval of the

consent decre on the Antitrst Division s makg avaible inormation and evidence

obtaed by the governent to potenti, private platis which wil assist in the effective

proseution of their clas. S. Re. No. 298, 93rd Cong. , 1st Sess. 6-7 (1973); accrd

R. Re. No. 1463 , 93rd Cong. , 2nd Sess. 8 (1974). No Tunney Act court has ever done

SO, 19 and MSL gives no sound reon why the court's conclusion that th enforcment

Although believing that it had no determtive documents, the governent in ths
ca nonetheless provided to the court (and to MSL) th documents that might, lie the
Centr Contrctin~ documents, arbly fal with tht cagory. These documents
indicate tht the ABA was reformg its accretation pross prior to enterig into the
consent decre. They might have led the governent to prose a decre tht did not
addrss these matters , but in fact they did not. See Doket 11 at 20 n. 19 & exhbits A-

19f two pre-Tunney Act cas, court ordere the governent to impound evidence,
which, however, would beme avaible to private platis only thugh aprorite
prosses in sete litigation. In United States v. Automobile Manufacturers Ass , 307 F.
Supp. 617 (C.D. Ca. 1969), afd sub nom. New York v. United States , 397 U.S. 248

(contiued. ..



prog was not an approprite "discovery tool for progs pendig elsewhere (A.

1443) consttuted an abuse of discreon.

Indee, MSL' priar arment sems not to be tht there ar strng resons to order

dilosure in ths ca, but raer that the governent and the court have ben consistently

in errr since the passage of the Tunney Act beuse they have not routiely disclosed the

governent's ties. (Br. 32.) Neither the sttute nor common sense supprts tht position.

Had Congrss thought courts should routiely condition their approval in ths way, it would

have simply reuir that the governent make its evidenti fIles public. But Congrss

imposed no such reuirment.

Although permitt by the sttute to condition entr of the decre on provision of the

governent' s evidence to MSL (or other private litigants), the court head MSL's arguments

rejected them , and chose instead to let MSL pursue dicovery in MSL's own pendig

litigation. That decision fell well withi the scpe of the court' s dicretion.

(. . . 

conti1Jed)
(1970), private platis opsed entr of a consent dere in the governent' s case and
sought to forc the governent to tr the case. The court rejected the private platis
motion, but ordere the governent to impound al evidenti materis and make them
avaible to the private platis "by subpna or other approprite meas, where goo cause
therefor ca be shown. " 307 F. Supp. at 620. Simly, in United States v. National Ban
and Trost Co. of Centr Pa. , 319 F. Supp. 930 (D. C. 1970), a motion to intervene was
denied beuse the movant was protetig only hi private interest. Neverteless, the court
ordere documents impounded in the hads of the Justice Dearent "subjec to aproprite
orders or subpnas aring frm the privat litigation. " hL at 933.



CONCLUSION

The Court should afmn the distrct court's deni of intervention. If it permits

intervention, the Court should afmn the judgment entere below.

Resplly submitted.
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Federal Rule of Civi Procure 24. Intervention

(a) Intervention of Right. Upon tiely application anyone sha be permitted to
intervene in an action: (1) when a sttute of the United States confers an unconditional right
to intervene; or (2) when the aplicat clas an interest relatig to the propert or
trsaction which is the subject of the action and the applicat is so situated that the

disition of the action may as a practica mattr impai or impee the applicat' s abilty to
prote tht interest, unless the applicat' s interest is adualy reresente by exig
pares.

(b) Permive Intervention. Upon tiely application anyone may be permtt 
intervene in an acton: (1) when a sttute of the Unite States confers a conditiona right to
intervene; or (2) when an aplicat' cla or defense and the mai action have a question
of law or fact in common. When a par to an acton relies for grund of cla or efense
upon any statute or executive order admistere by a federa or stte governenta offcer or
agency or upon any regulation , order, reuirment, or agrment issued or made pursuant to
the sttute or executive order, the offcer or agency upon tiely application may be permitted
to intervene in the action. In exercising its discretion the court shal consider whether the
intervention wil unduly delay or prejudice the adjudication of the rights of the origial
pares.

(c) Prure. A persn desirg to intervene sha serve a motion to intervene upon
the pares as provided in Rule 5. The motion sha state the grunds therefor and shal be
accmpaned by a pleadig settg forth the cla or defense for which intervention is
sought. The sae proedure sha be followed when a statute of the United States gives a
right to intervene. When the constitutionaty of an act of Congrss afectig the public
interest is drwn in question in any acton in which the Unite States or an offcer, agency,
or employee theref is not a par, the court sha noti the Attorney Genera of the United
States as provided in Title 28 , U. C. i 2403. When the constitutionalty of any statute of a
State afectig the public interest is drwn in queson in any action in which that State or
any agency, offcer, or employee theref is not a par, the court sha noti the attorney
genera of the State as provided in Title 28 , U. C. i 2403. A par chaengig the
constitutionalty of legislation should ca the attntion of the court to its consequenti duty,
but faiure to do so is not a waiver of any consttutiona right otherwise tiely assert.



The Tunney Act, 15 U. C. 15 (b)-(h)

(b) Consent judgents and compeitive impact sttements; publication in Federal
Reger; availabilty of copies to the public

Any proposa for a consent judgment submitt by the Unite States for entry in any
civil proing brought by or on behal of the Unite States under the antitrst laws shal be
fied with the distrct court before which such prog is pendig and published by the
Unite States in the Federa Regiter at leat 60 days prior to the effective date of such
judgment. Any writtn comments relatig to such proposa and any respnses by the United
States there, sha al be fIled with such ditrct court and publihed by the Unite States
in the Fedra Regiter with such sixty-dy period. Coies of such proposa and any other
materis and documents which the Unite States considere determtive in formulatig
such proposa, sha also be made avaible to the public at the distct court and in such
other dicts as the court may subseuently dit. Simultaeously with the filg of such

prosa, unless otherwise instct by the court , the United States sha fIle with the district
court, publish in the Federa Registr, and therer furnh to any persn upon reuest, a
competitive impact sttement which sha reite--

(1) the nature and putpse of the prog;
(2) a description of the praces or events giving rie to the aleged violation of the
antitrst laws;

(3) an explation of the proposa for a consent judgment, includig an explaation of
any unusua circumstaces giving rise to such proposa or any provision contaed
therein, relief to be obtaed thereby, and the anticipated effects on competition of
such relief;

(4) the remedes avaible to potentia private platis daaged by the aleged
violation in the event that such proposa for the consent judgment is entere in suchprog;
(5) a descrition of the proures avaible for modcation of such prosa; and

(6) a description and evaluation ofaltematives to such prosa acty considere by
the Unite States.

(c) Publication of suaries in newspapers

The Unite States sha also cause to be publihed, commencing at leat 60 days prior
to the effecve date of the judgment describe in subsetion (b) of th seon, for 7 days
over a period of 2 weeks in newsppers of genera cirulation of the dict in which the
ca bas ben fIed, in the Ditrct of Columbia, and in such other distct as the court may



dit 
(i) a summar of the terms of the proposa for the consent judgment

(ii) a summar of the competitive impact sttement fied under subsection (b) of this
seon

(il) and a lit of the materi and documents under subseon (b) of ths setion
which the Unite States shal make avaible for putpses of meagfl public
comment, and the place where such materi and documents ar avaible for public
insption.

(d) Consideration of public comments by Attorney General and publication of reponse

Durig the 6Oy period as spifed in subseon (b) of th seon , and such
additiona tie as the Unite States may reuest and the couIt may grt, the Unite States
sha reive and consider any written comments relatig to the proposa for the consent
judgment submitt under subsetion (b) of ths setion. The Attorney Genera or his
designee sha establish proures to ca out the provisions of ths subsetion , but such
6O-day tie period shal not be shortned excet by order of the distrct court upon a
showing tht (1) extordin cirumstces reuir such shortnig and (2) such shortenig
is not advers to the public interest. At the close of the period durig which such comments
may be reived , the United States sha fie with the distrct court and cause to be published
in the Federa Regiter a respnse to such comments.

(e) Public interes determation

Before enterig any consent judgment propose by the United States under this
seon, the court sha determe that the entr of such judgment is in the public interest.
For the putpse of such determation, the court may consider--

(1) the competive impact of such judgment, includig termation of aleged
violaons, provisions for enforcment and modcation, duration or relief sought
anticipated effec of alterntive remedes actuy considere, and any other
considerations beg upon the adequacy of such judgment;

(2) the impact of entr of such judgment upon the public generay and individuals
alegig spifc injury frm the violations se fort in the complat including
consideration of the public benefIt, if any, to be derived from a determtion of the
issues at tr.

(f) Prure for public intere determtion

In makg its dermtion under subseon (e) of th seon, the court may--



(1) tae teony of Governent offcias or exprts or such other exprt witnesses,
upon motion of any par or parcipt or upon its own motion , as the court may
dem aprorite;

(2) apint a spia masr and such outside consultats or exprt witnesses as the
court may dem appropri; and reuest and obta the views, evaluations, or advice
of any individua, grup or agency of governent with respt to any asts of the
propose judgment or the effec of such judgment, in such maner as the court deems
aproprite;

(3) authori full or lited parcipation in progs before the court by interested
persons or agencies, includig appce amcus curie , intervention as a pay
pursuat to the Federa Rules of Civil Prure, exaation of witnesses or
documenta materi, or pacipation in any other maner and extent which serves
the public interest as the court may deem aproprite;

(4) review any comments includig any objecons fied with the Unite States under
subseon (d) of ths seon concerng the propose judgment and the respnses of
the Unite States to such comments and objecons; and

(5) tae such other action in the public interest as the court may deem aproprite.

(g) 

Fi of wrtten or oral communications with the dirict court

Not later th 10 days following the date of the filg of any proposa for a consent
judgment under subseon (b) of th seon, each defendat sha fIle with the distrct court
a description of any and al writtn or ora communications by or on behal of such
defendat, includig any and al writtn or ora communications on behal of such defendat
or other person, with any offcer or employee of the United States concerng or relevant to
such proposa, excet that any such communications made by counsel of rerd alone with
the Attorney Genera or the employees of the Dearent of Justice alone shal be excluded
from the reuirments of th subsetion. Pror to the entr of any consent judgment
pursuat to the antitrst laws, eah defendat sha cert to the dict court tht the
reuirments of ths subseon have ben complied with and tht such filg is a tre and
complete descption of such communications known to the defendat or which the defendat
renaly should have known.

(b) Inadmibilty as evidence of proinp before the dirict court and the

compeitive impact stteent 
Prgs before the ditrct court under subseons (e) and (f) of th seon , and

the competive impact sttement fied under subsetion (b) of th seon, sha not be
admissible agast any defendat in any acton or prog brought by any other par
agaist such defendat under the antitrst laws or by the Unite States under setion 15a of



ths title nor consttute a basis for the intruction of the consent judgment as pria facie
evidence agaist such defendat in any such acton or proing.
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