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ON APPEAL FROM THE UNI TED STATES DI STRI CT COURT
FOR THE SOQUTHERN DI STRI CT OF NEW YORK

BRI EF FOR APPELLEE UNI TED STATES OF AMERI CA

PRELI M NARY STATENMENT
Judge Lawrence M MKenna of the United States District
Court for the Southern District of New York entered the order
appealed fromin this case. The order has not been reported.
JURI SDI CTI ON
Plaintiff Philip Morris Incorporated (Philip Morris), who is
not a party to this appeal, asserts that district court

jurisdiction arises under 28 U S.C. 88 1331 and 1367, and 15



US.C 8§15 J.A 197.' The order being appeal ed was entered
Novenber 18, 1996 and the notice of appeal was filed Decenber 4,
1996. J. A 17-18. Defendants/appellants assert that this Court
has jurisdiction to review that order pursuant to 28 U S.C
88 1291 and 1292(a)(1) (D.Br. at 2). W contend, for the reasons
stated below, that this Court |lacks jurisdiction at this tine.
STATEMENT OF | SSUES

1. Should the appeal be dism ssed as noot?

2. Does Rule 6(e), Fed. R Crim P., create a private right
of action authorizing a court to enjoin the governnment from
viol ating that Rule?

3. Does this Court have jurisdiction to review the order on
appeal as denial of an injunction under 28 U S.C. 8§ 1292(a)(1),
or as an appeal able collateral order?

4. Didthe district court err in determ ning that

appel l ants had not nade a prinma facie showing of a Rule 6(e)
violation that would entitle themto a hearing?
STATEMENT OF THE CASE
. NATURE OF THE CASE, COURSE OF PROCEEDI NGS, DI SPOSI TI ON
The United States noved to intervene in this private
antitrust suit brought by Philip Mirris to stay certain discovery
that was likely to interfere with an on-going crimnal antitrust
investigation and trial. J.A 10-11, 165. Appellants Visart

Mounting and Finishing Corp. (Visart), Dani Siegel (Siegel), and

' "J.A" refers to the joint appendix filed in this Court.

"D.Br." refers to appellants’ main brief filed in this Court.
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Cenetra Affiliates, Inc.(Genetra), three of the defendants in the
private suit, opposed intervention and filed a cross-notion for a
hearing and to enjoin the United States fromfurther alleged
violations of Fed. R Cim P. 6(e). J.A 23-24. The district
court permtted intervention by the United States and stayed
certain discovery in an order filed July 1, 1996. J. A, 165-166,
167-169. Subsequently, on Novenber 18, 1996, the court denied
appel l ants’ request for a show cause hearing and for an
i njunction against future Rule 6(e) violations by the United
States. J. A 292-293.
1. STATEMENT OF FACTS

1. In a conplaint filed in January 1995, Philip Mrris
al | eged that various defendants, including appellants, had
conspired to allocate contracts for the production and supply of
tenporary cardboard "point of purchase"” graphic displays, which
are used for advertising Philip Murris products at retai
| ocations. J.A 1, 164. Philip Mrris alleged federal and state
antitrust violations, and al so brought clains for conmon | aw
fraud and related state law clains. J.A 164-165. |In Septenber
1995, the United States noved to intervene in the civil action
and for an order staying all depositions and answers to
interrogatories until the conclusion of the governnment’s cl osely-
rel ated crimnal investigation and "resulting proceedings," which
were being conducted in the sanme judicial district. J.A 10-11
165. The governnent contended that if civil discovery were not

stayed, the crimnal investigation and resulting proceedi ngs

3



woul d be prejudi ced because any defendants in the civil case that
wer e subsequently indicted m ght obtain evidence during civil

di scovery that they would not be able to obtain under crim nal

di scovery rules. J.A 169.

Appel | ants opposed intervention by the United States and the
requested stay. J.A 28. They filed a notice of cross notion in
Oct ober 1995, asking for a show cause hearing and an order
"enjoining the intervenor Antitrust Division * * * from maki ng
further disclosures of matters subject to grand jury secrecy and
enjoining the said intervenor fromseeking to stay depositions
and interrogatories in this civil action, and granting such other
and further equitable relief" as the court considered proper.

J.A. 23-24. In an acconpanying declaration filed by appellants’
counsel, two specific clains were nade concerning all eged
violations of Rule 6(e)’s secrecy provision by governnent
attorneys. First, the declaration cited an article in the

Jul y/ August 1995 edition of a trade newspaper in which an
Antitrust Division attorney had di scussed the government’s

i nvestigation. The declaration clainmed that the article reveal ed
matters occurring before the grand jury. J.A 40-41, 132-133
(article’s text). Second, the declaration clained that one of

t he appellants had | ost business to a conpany that was
cooperating with the governnent, after the governnent spoke to
appel lant’ s custoner during the summer of 1993. J. A 42, 134-
135. In a supplemental affidavit, the attorney recounted hearsay

i nformati on about what a governnment attorney allegedly had said
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to the customer about vendors "under investigation." J. A 136-
137. Finally, without claimng any actual breach of Rule 6(e)
secrecy, appellants criticized the governnent for making public,
wi th court consent, various plea agreenents and sentencing

menor anda that indicated the scope of the conspiracy. J.A 31-
39. The governnent filed a response (J.A 144-163) and an
acconpanyi ng ex parte affidavit, denonstrating that no Rule 6(e)
vi ol ati on had occurred and that appellants had failed to nmake out

a prina facie case.

2. On June 3, 1996, a grand jury sitting in the Southern
District of New York returned an indictnment agai nst appell ants.
Count | of that indictnment charged appellants Visart and Siegel
with conspiring to rig bids and all ocate contracts for the supply
of display materials awarded by Philip Murris in viol ation of
section 1 of the Sherman Act, 15 U.S.C. 8 1. Count Il charged
Si egel and Genetra with conspiring "to defraud the United States
of Anerica and the Internal Revenue Service (IRS) by inpeding,

i mpairing, defeating and obstructing the | awful governnental
functions of the IRS in the ascertai nment, eval uation, assessnent
and col l ection of incone taxes" in violation of 18 U S.C. § 371.
Finally, Counts IIl and IV of the June indictnment charged
appel l ant Siegel with making false and fraudul ent statenents in
violation of 26 U S.C. 8§ 7206(1). A superseding indictnment filed
Cct ober 29, 1996, anong ot her things, added appellant Visart as a
defendant in Count Il of the indictnment and charged appel | ant

Siegel with three additional violations of 26 U S.C. § 7206(1).
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The trial in this crimnal case is currently schedul ed to begin
June 3, 1997. In any event, appellants’ status as targets of the
grand jury investigation has been public know edge since the
return of the June indictnent.

3. Several weeks after appellants were indicted, the
district court in the civil case granted the governnment’s notion
to intervene on July 1, 1996, and stayed di scovery until Decenber
31, 1996. J.A 15, 167-169. The stay was subsequently extended,
at the governnent’s request, to June 30, 1997. J.A 19, 295.
Appel lants did not file a notice of appeal fromthe July order or
fromthe subsequent order extending the stay.

In an order filed Novenber 18, 1996, the court denied
appel lants’ cross-notion for a show cause hearing and an order
enj oi ning the governnent "from making further disclosures of
matters subject to grand jury secrecy.” J.A 292-293. Wthout

2 the court

relying on the governnment’s ex parte affidavit,
concluded that "[t] he noving defendants have not nade a
sufficient show ng that the governnent has disclosed any matters

that occurred before a grand jury in violation of Fed. R Crim

> The governnent’s ex parte affidavit in support of its

answer to the Rule 6(e) allegations provided the court with
informati on on how the investigation was bei ng conduct ed, what
had in fact been said to the trade newspaper reporter, and the

ci rcunst ances of the conversation with the custoner. Appellants
demanded to see the affidavit. In its July 1, 1996, ruling on
intervention, the court stated that it had not considered the
affidavit and would not do so for purposes of deciding the cross-
notion. J.A 166, 169. It concluded, "[t]hus, as the docunent
isirrelevant to a determnation, it need not be turned over to
the Defendants.” J.A 169; see also J.A 166.

6



P. 6(e)." J.A 292. Addressing the tw specific allegations of
m sconduct, the court stated "[r]evel ation by the governnent, as
prosecutor, of its -- as opposed to a grand jury's --

i nvestigation does not violate Fed. R Cim P. 6(e)." 1lbid. As

to appellants’ conpl ai nts about public rel ease of plea

agreenents, the court noted that these are "presunptively to be

made available to the public, see United States v. Haller, 837
F.2d 84, 85-86 (2d Cir. 1988)" and concl uded that no Rule 6(e)
i ssue was presented, as these were "(in one case) unsealed with
the perm ssion of the Court, and otherwise filed with its
explicit or inplicit permssion." J.A 292-293.
SUMVARY OF ARGUMENT

This appeal is frivolous. To begin with, this Court does
not have jurisdiction to review the order in question. Even
assum ng that appellants’ subsequent indictnent did not noot the
claimfor relief they nmade in the district court, Rule 6(e) does
not create a private right of action allowing a party to obtain
injunctive relief for alleged violations of the Rule. In any
event, the district court’s order is plainly interlocutory and
not subject to appellate review. In a civil case, discovery
orders are not appeal able even if phrased as a denial of an
injunction. Simlarly, the denial of hearing on a discovery
matter in civil case is not appeal abl e.

Finally, the court’s ruling was correct. The cl ained
di sclosures related only to the governnent’s investigation, not

to matters occurring before the grand jury. Indeed, if
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appel l ants seriously believed that Rule 6(e) had been viol ated by
t he governnent, they did not have to wait until the governnent
filed its notion in the civil case to nmake these allegations.
Rat her, they could have raised the issue earlier with a judge
supervising the grand jury. Moreover, they could have al so
sought sanctions agai nst the governnent after they were indicted
fromthe judge assigned to their crimnal case. That they
instead raised the issue in a civil case in response to a
governnment notion concerning discovery in that case strongly
suggests that they were nore interested in obtaining information
concerning the government’s investigation and its evidence
against themthan in litigating the nerits of any alleged Rule
6(e) violation.
ARGUVENT

Appel lants claimthat in two instances the governnment
i nproperly disclosed matters occurring before the grand jury, in
violation of Fed. R Crim P. 6(e). They also assert that,
al t hough t he governnent obtained proper court approvals before
filing various plea agreenments, the sumof these filings sonehow
violated Rule 6(e). Before addressing why the district court
correctly concluded that these alleged Rule 6(e) violations were
so insubstantial that they did not even warrant an evidentiary
hearing, we will first explain why this Court does not have

jurisdiction to review the order in question.



| .  THE REQUEST FOR RELIEF IS MOOT, AND THE APPEAL
SHOULD BE DI SM SSED

Appel | ants seek review of the district court’s order denying
their demand for a show cause hearing and for an "order enjoining
t he governnent (an intervenor) from making further disclosure of
matters subject to grand jury secrecy."” J.A 292 (footnote
omtted). Appellants had asserted, as the basis for the hearing
and injunctive relief, that "public disclosure by the Antitrust
D vision of confidential information in the crim nal
investigation and matters subject to grand jury secrecy have
caused substantial econom c harmto defendants in this civil
action.” Menorandum of Law of Defendants * * * In Support of
Cross-Mdtion for Equitable Relief ("D. Mem Law') (Dkt. Entry No.
107) at 28-29 (citing Declaration 31 (J. A 42-43) and attached
Ex. P). The "public disclosures” of which appellants conpl ai ned
were the all eged disclosure that appellants were the subject of a
grand jury investigation; and the clainmed "econom c harni was
injury to appellants’ business reputation. See J.A 31-42.

In order for a federal court to retain jurisdiction over a
case, an actual controversy nust exist "‘at all stages of review,
not nerely at the tinme the conplaint is filed.”" Prins v.
Coughlin, 76 F.3d 504, 506 (2d Cr. 1996) quoting Preiser V.

Newki rk, 422 U.S. 395, 40[1] (1975)). A case is noot when the
probl em sought to be renedi ed has ceased, and where there is no
reasonabl e expectation that the wong will be repeated. 1bid.

Injunctive relief |looks to the future and is designed to deter.



Accordingly, if the conduct at issue has been discontinued and
cannot recur, there is no need for a court to intervene and grant
injunctive relief because the case has becone noot. See 11A C A

Wight et al., Federal Practice and Procedure § 2942, at 47-48

(2d ed. 1995) ("Wight"); see also, e.g., Hsu v. Roslyn Union
Free School District No. 3, 85 F.3d 839, 850 n.3 (2d Cir. 1996)

(suit was noot as to injunctive relief because plaintiff had

graduat ed; dispute involved a school club), cert. denied, 117 S.

Ct. 608 (1996); Canpbell v. Geisberger, 80 F.3d 703, 705-706 (2d

Cr. 1996)(request for injunctive relief against New York Bar
concerning question in bar application was noot where the
guestion had been di scontinued and there was no reason to believe

it would be reinstated); Blalock v. United States, 844 F.2d 1546,

1552 (11th Cir. 1988) (appell ant alleged that prosecutor told
appel lant’ s conpetitor that grand jury was |ikely to indict
appel  ant soon; injunction agai nst prosecutor could not issue
because appellant failed to show that further injury was |ikely
to occur).

Appel | ants’ demand for hearing and injunctive relief is now
noot because they have been indicted. Their former status as
targets of a crimnal investigation is now public information,
and no further economc injury could result fromfuture
di scl osure that they were fornerly under investigation by a grand
jury. Any prospective custonmer need only obtain a copy of the
indictnment to determ ne what appellants are alleged to have done.

Mor eover, much of the governnment’s evidence concerning appellants

10



has been or will beconme public as a result of discovery in the
crimnal case and the trial that is scheduled to begin in June.
Accordingly, the disclosure (and econom c injury) of which
appel l ants conplained is not capable of repetition, and their

appeal should be dism ssed as nobot. See S.R_Mercantile Corp. V.

Mal oney, 909 F.2d 79, 81 (2d Cr. 1990)(district court ordered
government to disclose alleged grand jury docunents belonging to
appel l ant; appellants’ appeal of order was noot because
government had di scl osed the docunments in question pursuant to
the district court order).

1. THE DI STRICT COURT DI D NOT HAVE THE PONER TO GRANT
| NJUNCTI VE RELI EF TO A PRI VATE PARTY

Appel I ants asked the district court to review their

al l egations that Rule 6(e) had been violated. See United States

V. Rioux, 97 F.3d 648, 662 (2d GCr. 1996); Finn v. Schiller, 72

F.3d 1182, 1187, 1189-1190 (4th G r. 1996). However, rather than
asking the court to hold the governnent in contenpt, the express
remedy provided in Rule 6(e), appellants instead denmanded
injunctive relief.

In our view, any claimthat the governnent had violated Rule
6(e) would nore properly have been raised with the judge
supervising the grand jury or with the judge subsequently

assigned to the crimnal case.® This is particularly true since

® W are not arguing in this brief that the district court

in the civil case had no authority to determne if appellants had
made a prinma facie showng of a Rule 6(e) violation. But
assuming it did, it also had the discretion to refer the issue to
a judge nore famliar with the grand jury investigation or the

11



many of the events in question occurred |ong before appellants
bel atedly raised the issue in the civil case. However, whatever
the forumin which appellants raised the Rule 6(e) issue, they
requested a formof relief that the district could not grant.
Specifically, district court had no authority to grant themthe
injunctive relief they requested because Rule 6(e) does not
create any private right of action for injunctive relief. Finn_

72 F.3d at 1186, 1187-1189; In the Matter of Grand Jury

| nvestigation, 748 F. Supp. 1188, 1198-1206 (E.D. M ch. 1990).

Accordingly, they have no right to appeal fromthe denial of an
injunction that the district court could not grant.?

In determining whether a federal statute® creates a private
right of action, the "central inquiry” is whether its authors

"intended to create, either expressly or by inplication, a

subsequent crim nal case.
* Since appellants did not request that the governnent be
held in contenpt for violating Rule 6(e), we will not address,
and this Court does not have to decide, whether there is a
private right of action under Rule 6(e) for contenpt. The Fourth
Circuit has concluded that there is not. Finn v. Schiller, 72
F.3d at 1187-1189. See also Blalock, 844 F.2d at 1552-1562
(Tjoflat, J. and Roettger, J. specially concurring); Ln the
Matter of Grand Jury Investigation, 748 F. Supp. at 1198-1206.
But see Barry v. United States, 865 F.2d 1317, 1321-1323 (D.C.
Cir. 1989); Blalock, 844 F.2d at 1550-1551 (foll ow ng binding 5th
Circuit precedent); In re Grand Jury Investigation (Lance), 610
F.2d 202, 212 (5th G r. 1980). :

5

The | ast sentence of Rule 6(e) was added by statute in
1977. Pub. L. 95-78, 8 2(a), 91 Stat. 319 (1977). The Federal
Rul es are generally construed in the same manner as stat utes.
See, e.q., Pavelic & LeFlore v. Marvel Entertainnment G oup, 493
U S 120, 123-124 (1989); 3 (Supp.) Norman J. Singer, Sutherland
Statutory Construction § 59.09, at 20 (5th ed. 1996).
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private cause of action.”™ Touche Ross & Co. v. Redington, 442

U S. 560, 575 (1979); see also Transanerica Mrtgage Advisors,

Inc. v. Lews, 444 U. S. 11, 15-16 (1979). The first task is to

consult the | anguage of the statute itself. Touche Ross & Co,

442 U. S. at 568. Rule 6(e)(2) provides: "No obligation of
secrecy may be inposed on any person except in accordance with
this rule.” It then concludes: "A knowi ng violation of Rule 6
may be punished as a contenpt of court."” The rule nmakes no
mention of "inmpos[ing] * * * obligation[s] of secrecy" by neans
of an injunction, and it certainly makes no nention of a private
right to obtain injunctive relief against Rule 6(e) violations.
| f anything, the Rule suggests that contenpt is the only nethod
of enforcing an obligation of secrecy. Cearly, the |anguage of
Rul e 6(e) does not expressly provide a private right of
enforcenment by injunction. Finn, 72 F.3d at 1188-1189.

Nor is there any indication in the history of Rule 6(e) that
the Rule provides a private right of injunctive relief. Finn, 72

F.3d at 1188-1189; see also Touche Ross & Co., 442 U. S. at 571,

575-576 (appropriate to consult legislative history in
determ ni ng exi stence of private right of action). At conmon
law, violation of a grand juror’s oath of secrecy was a contenpt
(BlLal ock, 844 F.2d at 1556-1557 (Tjoflat, J. & Roettger J.,
specially concurring); 2 Sara S. Beale & Wn C. Bryson, G and
Jury Law and Practice 8 7.02, at 5 (1986)), and Rule 6(e), as

originally promul gated, codified the common |aw rule of grand

jury secrecy (Fed. R Cim P. 6(e) (U S.C A ), Advisory
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Comm ttee Notes, 1944 Adoption). The original version of Rule
6(e) did not include the present |ast sentence, which states that
knowi ng viol ati ons may be puni shed as contenpt; that sentence was
added in 1977 to "allay fears"” that other changes nade to the
Rule in that year (relating to provision of grand jury materials
to ot her governnent personnel for use in crimnal |aw
enforcenment) would "lead to m suse of the grand jury to enforce
non-crimnal Federal laws." S. Rep. 95-354, 95th Cong., 1st Sess.
7 (1977). Thus, neither Rule 6(e) as originally pronmul gated, nor
the legislative history of the 1977 clarifying amendnent, makes
any nention of a private right of action for injunctive relief.
"[1]nplying a private right of action on the basis of
congressional silence is a hazardous enterprise, at best."

Touche Ross & Co., 442 U. S. at 571. Further, where a statute or

rul e expressly provides a particular renedy -- here, contenpt --

"*a court nust be chary of reading others into it.’" Meghrig v.

KEC Western, Inc., 116 S. C. 1251, 1256 (1996) (quoting

Transanerica Mrtgage Advisors, Inc., 444 U. S. at 19); see also

Cort v. Ash, 422 U.S. 66, 79-80 (1975) (suggesting caution in

reading a private right of action into a crimnal statute).

The practical consequences of inplying a private right to
injunctive relief confirmthat such a right was not contenpl ated
by Rule 6(e)’s authors. First, there is no need to enjoin the
governnment (or others) to do what is already required by rule.
| f the governnent fails to conply with Rule 6(e), a court has the

power, granted by the Rule, to inpose a contenpt sanction; no
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prior notice in the formof an injunction is needed. Further,
injunctions historically have not been issued to prevent crines,
since such injunctions are viewed as superfluous and
contradictory of the sanction inposed by the legislature for the
crime. See 11A Wight § 2942, at 70-71. In this case, for
exanple, if the requested injunction were inposed, the governnent
woul d merely be ordered to carry out its existing |egal
obligation of conmplying with Rule 6(e), a superfluous
instruction. And confusion would result in the event of a
vi ol ation, as to whether punishnment woul d be one cont enpt
sanction, for violation of Rule 6(e) -- or two, for violation of
Rule 6(e) and the injunction. Structurally, then, Rule 6(e) does
not lend itself to private injunctive relief.

Further, a private right of action for injunctive relief
against the Antitrust Division -- the relief requested in this
case (J.A 23) -- raises issues of sovereign immunity. The Fifth

Crcuit has held, subsequent to Lance, that sovereign inmunity

bars a suit against a branch of the U S. governnment to enjoin a

violation of Rule 6(e). MQeen v. Bullock, 907 F.2d 1544, 1550-

1551 (5th Gr. 1990)(no statute "even renotely suggest[s]" that
United States has agreed to be sued for Rule 6(e) violations),

cert. denied, 499 U S. 919 (1991).

A private right of action for injunctive relief under Rule
6(e) would al so create other problens, and even invite the abuse
of the Rule. If allegations are nmade of Rule 6(e) violations

occurring in the course of a governnment crimnal investigation,
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t he governnent may respond with a filing describing how the

i nvestigation was in fact conducted in order to show that grand
jury secrecy has not been violated. Such a response will often

i nvol ve confidential matters of great interest to the targets of
the grand jury, and will be filed ex parte. The court nust then
decide, as it was asked to do in this case (see J.A 169),

whet her the governnent nust give the conplaining entity access to
this filing. |If the conplaining entity is viewed as an act ual
party to the matter (rather than as a citizen bringing the matter
to the court’s attention), its claimof a right to view the
confidential material is far nore conpelling. And the tenptation
for individuals and conpani es that are under investigation to
make unfounded clains of Rule 6(e) violations in order to obtain
access to such ex parte filings is correspondingly greater.

In view of all these circunstances, there is no reason to
believe that Rule 6(e)’s authors contenplated a private right to
seek injunctive relief. Accordingly, while the district court
coul d consi der appellants’ clains of Rule 6(e) violations, its
consideration of these clains did not nmake appellants a party to
the Rule 6(e) inquiry. The district court had no power to enter
an injunction in their favor, and, accordingly, appellants have

no jurisdictional basis on which to pursue this appeal.
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[11. EVEN IF A PRI VATE PARTY HAS A CAUSE OF ACTI ON
FOR ENFORCEMENT OF RULE 6(E), TH S ORDER
CANNOT BE APPEALED BEFORE FI NAL JUDGVENT

Even assum ng that appellants’ request for a hearing and
injunctive relief is not noot and that Rule 6(e) authorizes them
to seek injunctive relief, the district court’s order in this
case is not reviewable as a "final decision" or as an order
denying injunctive relief.

The district court’s decision to deny appellants any relief
wWith respect to their claimthat the governnment had violated Rule
6(e) is plainly interlocutory and not final. "A judgnent is
considered final when the trial court has concl usively

adjudi cated all the issues before it and there remai ns nothing

left for it to do but execute the order." Petereit v. S B.

Thomas, Inc., 63 F.3d 1169, 1175 (2d G r. 1995), cert. denied,

116 S. C. 1351 (1996). In this case, the nerits of the civil
conpl aint remain unresolved and, therefore, the district court’s
order cannot be considered final.

Nor is the order reviewable as a final collateral order

See generally Cohen v. Beneficial Industrial Loan Corp., 337 U S.

541 (1949). In the Mdland Asphalt case, both this Court and the

Suprenme Court had no difficulty concluding that a pre-trial order
in acrimnal case denying a notion to dismss an indictment for
all eged violations of Rule 6(e) was not inmredi ately appeal abl e as

a collateral order. United States v. Mdland Asphalt Corp., 840

F.2d 1040, 1045-1046 (2d Gir. 1988), aff’d 489 U.S. 794 (1989).

This Court based its decision on its view that post-trial review
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is avail able of an order denying a notion to dismss an
indictnment for violation of Rule 6(e). 840 F.2d at 1046.

VWhile Mdland Asphalt was a crimnal case, its rationale

conpel s the conclusion that the order at issue in this case is
not reviewable as a collateral order. To fall within the limted
class of final collateral orders, which are imediately
appeal abl e, an order nust (1) "conclusively determne the

di sputed question,” (2) "resolve an inportant issue conpletely
separate fromthe nmerits of the action,” and (3) "be effectively

unrevi ewabl e on appeal froma final judgnment." Coopers & Lybrand

v. Livesay, 437 U S. 463, 468 (1978). If, as this Court held in

M dl and Asphalt,® allegations that Rule 6(e) have been viol ated

are revi ewabl e on appeal froma final judgnment, then a district
court order rejecting those allegations is not "effectively

unrevi ewabl e on appeal froma final judgnent"” (Coopers & Lybrand,

437 U. S. at 468 (footnote omtted)), and "a Rule 6(e) challenge
does not qualify for imedi ate review under the collateral order
doctrine." 840 F.2d at 1046 (footnote omtted).

There is no reason to treat crimnal and civil cases
differently with regard to appeal of Rule 6(e) clains. |ndeed,

any other result would circunvent the clear limtation that this

® The Suprenme Court did not decide whether the order was

not appeal able on the basis of this Court’s rationale or because,
under the rationale of United States v. Mechanik, 475 U S. 66
(1986), the order "cannot be said to ‘resolve an inportant issue
conpletely separate fromthe nerits of the action.’ Coopers &
Lybrand [v. Livesay, 437 U S. 463,] 468 [1978]." MJdland Asphalt
Corp v. United States, 489 U S. 794, 799-800 (1989).
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Court and the Supreme Court have placed on interlocutory appeals
in crimnal cases, by allow ng resourceful defendants, |ike
appellants in this case, to assert Rule 6(e) allegations in civil
cases in the hope of obtaining i nmedi ate appellate revi ew
Accordingly, the collateral order doctrine does not permt
appel l ate review of the order in question.

Nor is the district court’s order reviewable as a denial of
an injunction pursuant to 28 U S.C. 8§ 1292(a)(1) (D.Br. 2, 20
n.1l). This Court has nmade clear that nerely styling a request as
a demand for an injunction is not enough to invoke that statute.

As Judge Friendly said in International Products Corp. v. Koons,

325 F.2d 403, 406 (2d Cr. 1963)(footnote omtted):

W think it better, in line with our prior decisions, to
continue to read 8 1292(a)(1) as relating to injunctions
which give or aid in giving sone or all of the substantive
relief sought by a conplaint * * * and not as including
restraints or directions in orders concerning the conduct of
the parties or their counsel, unrelated to the substantive
issues in the action, while awaiting trial.

At issue in Koons, a diversity case, was an order enjoining the

defendants and their attorneys from publishing or disclosing to
any third party anything contained or referred to in depositions
in the action or in docunments produced or subnmitted to the court,
concerning certain paynents made to officials of South Anerican
governnents. The noving affidavit clainmed that the described

mat eri al could enbarrass the noving party if made public and
woul d be contrary to the best interests of U S. foreign policy.
The State Department officially supported the order to limt

di scl osure. Appel l ants, claimng constitutional and statutory
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errors, appeal ed the discovery order under 28 U S.C

§ 1292(a)(1l). 325 F.2d at 404-405 & n.1. This Court concluded
that the order was not appeal able either as an injunction or
under the collateral order doctrine. 325 F.2d at 406-407.

This Court consistently has foll owed Koons in subsequent

cases, holding that district court orders regul ating
confidentiality of docunents and depositions during civil
litigation are not appeal abl e under section 1292(a)(1), since
they do not give or aid in giving the substantive relief sought
by the conplaint, but rather regulate the conduct of the

l[itigation. See, e.qg., Fonar Corp. v. Deccaid Services, Inc.

983 F.2d 427, 430 (2d G r. 1993)(protective order, which did not
purport to grant any of the ultimte relief sought, denied

interimreview); Bridge C. A T. Scan Assocs. v. Technicare Corp.

710 F.2d 940, 943-944 (2d G r. 1983)(order prohibiting disclosure

of proprietary data contained in an exhibit to the conplaint was

not an appeal abl e injunction under § 1292(a)(1)); Xerox Corp. V.
SCM Corp., 534 F.2d 1031, 1031-1032 (2d G r. 1976)(di scovery
orders regarding privilege clains are not subject to

interlocutory appeal); see also Ronson Corp. v. Liquifin

Akti engesell schaft, 508 F.2d 399, 401 (2d G r. 1974) (i njunction

regarding collateral matters not appeal abl e under 8 1292(a)(1));

9 Janes Wn Moore, Federal Practice § 110.20[1] at 218 (2d ed.

1996) .
In this case, appellants raised their Rule 6(e) claim

primarily in the context of seeking to block the stay of civil
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di scovery that the United States was seeking. Their argunment was
that the governnent had violated Rule 6(e) and therefore should
not be permtted to seek a stay of discovery in the civil case.

D. Mem Law at 4-22. |In addition, they sought the order

prohi biting disclosure of confidential Rule 6(e) materials that
is at issue on this appeal. The district court’s ruling denying
this latter order did not "give or aid in giving sonme or all of
the substantive relief sought by a conplaint”; rather it
"concern[ed] the conduct of the parties or their counsel,

unrel ated to the substantive issues in the action, while awaiting
trial." Koons, 325 F.2d at 406 (footnote omtted). The court
sought only "to regul ate disclosures by [a party] during the

course of the litigation." Bridge C. A T. Scan Assocs., 710 F.2d

at 944. Thus, like the order in Koons, the order here is not

i mredi atel y appeal abl e, but nust await final judgnent in the
civil case.

| V. THE DI STRI CT COURT PROPERLY DENI ED
APPELLANTS RULE 6(E) MOTI ON

If this Court does reach the nerits of this appeal, it
should affirmthe district court’s correct ruling that appellants

had not nmade out a prinma facie case that the governnent had

violated Rule 6(e).’

" This Court reviews district court decisions regarding
Rul e 6(e) disclosure for abuse of discretion. United States v.
John Doe, Inc. I, 481 U S. 102, 116 (1987); In re G and Jury
Subpoena, 72 F.3d 271, 275 (2d G r. 1995).
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"Before a court will order a hearing on a possible breach of
the Gand Jury Secrecy Rule, the defendant nust establish a prina

facie case of a violation of * * * [Rule] 6(e)." United States

V. Rioux, 97 F.3d at 662 (post-trial appeal fromdenial of notion
to dismss indictnent). VWhere the conplainant relies on nedia

accounts to establish a prima facie violation (ibid.):

t he court should exam ne, anong other factors: (1) whether
the nedia reports disclose matters occurring before the
grand jury; (2) whether the nmedia report discloses the
source as one prohibited under Rule 6(e); and (3) evidence
presented by the governnent to rebut allegations of a
violation of Rule 6(e).
To the extent, however, that the nedia report "discusse[s]
federal ‘investigations’ w thout actually discussing matters
before the grand jury," the defendant fails to nake out a prinma
facie case. |bid.
As R oux indicates, Rule 6(e) is violated only if "matters
occurring before the grand jury"” are disclosed; and the defendant

has the burden to show that this has happened. See also, Barry

v. United States, 865 F.2d 1317, 1321 (D.C.Gir. 1989)(initia
burden of proof is on conplainant). Rule 6(e) does not cover al
i nformati on devel oped during the course of a grand jury

i nvestigation, but rather only information that would reveal the
strategy or direction of the grand jury’'s investigation, the

nat ure of evidence produced before the grand jury, the views
expressed by nenbers of the grand jury, or anything el se that

actually occurred before the grand jury. See, e.qg., D lLeo v.

Conmmi ssioner _of Internal Revenue, 959 F.2d 16, 19-20 (2d Gr.),
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cert. denied, 506 U S. 868 (1992); Senate of the Conmonwealth of

Puerto Rico v. United States Departnent of Justice, 823 F.2d 574,

582 (D.C. Gr. 1987); Anaya v. United States, 815 F.2d 1373,

1378-1380 (10th G r. 1987); United States v. Interstate Dress

Carriers, Inc., 280 F.2d 52, 53-54 (2d Gr. 1960). Information
t hat does not reveal the "inner workings" of the grand jury is

not covered by Rule 6(e). S.R_Mercantile Corp. v. Ml oney, 909

F.2d at 83.

This Court has already applied these principles in Rioux to
hol d that the governnent may speak publicly about its own
i nvestigation without violating Rule 6(e), provided it does not
"actually discuss[] matters before the grand jury." Rioux, 97
F.3d at 662.° The sane conclusion has been reached by ot her
circuits. Barry, 865 F.2d at 1320 (newspaper reports that
"mention | aw enforcenent officials only in connection wth
‘“investigations’ underway that were not explicitly Iinked to the
grand jury proceedings" -- such as a report quoting the U S.
Attorney "as indicating that a | ong-running secret probe of
federal and | ocal contracts was continuing" -- do not nmake out a

prima facie case); In re Gand Jury lnvestigation (Lance), 610

F.2d 202, 217 nn.5, 6 (5th Gr. 1980)(Rule 6(e) does not apply,

8 pellants cite United States v. Sells Engineering, lnc.

463 U. S. 418 (1983) to show that 6(e) materials cannot be used in
civil litigation except in conpliance with Rule 6(e). D.Br. 15-
17. Wiile this is clearly correct, Sells is of limted rel evance
to this case because it involved a request for permssion to

di scl ose matters occurring before the grand jury; this case, by
contrast, involves the question whether disclosure occurred.
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inter alia, to disclosures that the governnment woul d not decide
whet her to seek an indictnent until after the inpending el ection;
that the governnent had attenpted to plea bargain with a Lance
associate in return for his testinony against Lance in a crim nal
proceeding; or that a "source famliar with the grand jury
inquiry" felt that there would not be a tax action brought
agai nst Lance for use of a bank airplane).

Appel lants point to two specific incidents that they allege

make out a prima facie violation of Rule 6(e). But, as the

district court correctly determ ned, appellants failed to nake

out a prima facie case because, |ike certain of the nedia reports
in Rioux, the governnent revealed only "its -- as opposed to a
grand jury's -- investigation" (J.A 292) and thus did not

violate Rule 6(e).

1. Trade nmamgazine article. Appellants claimthat an
article appearing in the July/August 1995 edition of the P-OP
Tinmes (text at J. A 132-133), a newspaper for the point-of-
purchase trade, shows that a governnent attorney disclosed
matters occurring before the grand jury to that newspaper’s
reporter. D.Br. 9-10, 21-22. That article, however, nowhere
refers to any grand jury or any matter occurring before a grand
jury, such as the identity of any grand jury w tness, or
testinmony given before the grand jury, or the nane of any grand
jury target. Rather, the article describes only the governnment’s

i nvestigation.
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The article begins by making clear that it is describing the
governnent’s investigation: "Describing it as an ‘on-going

investigation,’” the federal government continues to seek

indictnments against P-OP industry officials on a variety of
antitrust charges.” J.A 132 (enphasis added). The article
describes guilty pleas already entered in an "on-goi ng
investigation by the Antitrust Division," and states that a
Division attorney had said that "[more indictnents are
probabl e"® and that "[t]his is an ongoing investigation * * *
More charges will be brought against others in the future. W’re
al ways busy on this case.” 1bid. The article next describes in
sone detail public charges and guilty pleas as of |ate June 1995.
J.A 132-133. The article notes that nost pleas are pursuant to
cooperation agreenents with federal officials, and quotes the
governnment | awer as saying: "The plea agreenents we have signed
with several of the defendants cite information that relates to
additional crines that the governnment acknow edges the defendants
won't be prosecuted for." The article then states, w thout

attribution, that "[i]n those agreenents, however, the actions of

® The governnent’s publicly filed Menorandum in Qpposition

makes clear that the Division attorney |likely was m squoted, and
in fact stated that "nore charges"” (not "nore indictnments”) would
be brought. The reporter may not have understood the distinction
between indictnments and informations. Two informations were in
fact filed in Septenber. J.A 154. Elsewhere in the article,
the reporter correctly refers to "charges." The district court
coul d consider the governnment’s explanation in deciding if
appel l ants had made out a prinma facie case. See Rioux, 97 F.3d
at 662 (court should consider "evidence presented by the
governnent to rebut allegations of a violation of Rule 6(e)").
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ot her conpani es and individuals arise, and those are being
investigated.” The article quotes the governnent attorney as
"add[ing]" "[t]here are a whol e host of nanmes floating out there
in the plea agreenents.” The attorney is quoted as refusing to
comment on newspaper reports that "[o]ther maj or New York- based
conpani es in consunmer goods fields" are under investigation, but
as stating "[t]here are different phases of this investigation
under way at all times. * * * The cooperation of sone
defendants is |l eading us to others, and the investigation wll
continue for sone tine."

Whet her the article is taken as a whole or parsed sentence-
by-sentence, the governnent attorney was discussing only the
governnent’ s investigation, and was doing so only in general
terms. \Wen asked to provide individual conpany nanes, the
attorney refused. The reference, of which appellants make nuch
(D.Br. 10), to "a whole host of nanes floating out there in the
pl ea agreenents” is a reference only to the direction of the
governnment’s investigation, and the source of its |eads.
Simlarly, the attorney’s statenent that "nore charges will be
brought” is a statenent of the governnment’s intention. The

attorney nmerely said it was the governnent’s intention to seek to

9 Appellants assert (D.Br. 23) that the governnent failed

to deny that the Division attorney’s references were to "subjects
and targets of the grand jury investigation.” This is incorrect;
t he governnent’ s nenorandum di scusses this issue at |ength,
asserting that the P-O-P article "contains no information
relating to matters occurring before the grand jury."

See, e.qg., J.A 153-156.
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institute unspecified charges agai nst unspecified individuals at

an unspecified tinme in the future. Under R oux, as well as Barry

and Lance, those statenents are not a violation of Rule 6(e)
because they do not disclose matters occurring before the grand

jury.

2. Statenent to Custoner. Appellants also assert (D.Br.

12-14, 26-27), relying on their counsel’s hearsay statenents
contained in declarations filed with the district court, that the
governnment violated Rule 6(e) by making disclosures to a fornmer
custoner of appellant Genetra. But again, even assum ng that the
conversation occurred as related in the declaration, no violation
of Rule 6(e) occurred, because the governnent is not alleged to
have reveal ed nore than the course of its own investigation

The decl aration by appellants’ counsel in support of their
Rul e 6(e) notion alleged that CGenetra was renoved froma |ist of
vendors after a custoner talked wth a Division attorney. The
decl aration did not recount anything about the substance of the
al | eged conversation between the custoner and the government
attorney. J.A 42. The declaration, however, referred to a
second declaration filed under seal (Exhibit O text at J.A 134-

137), prepared by the sane counsel. That declaration, in
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! referred to vendors

recounting the alleged conversations,"*
"under investigation” (J.A 136), but did not specify whether
this was the grand jury’'s investigation or the governnment’s

i nvestigation.

On their face, appellants’ allegations do not show a breach
of Rule 6(e), since Rule 6(e) permts the governnent to talk
about its own investigations. The governnent responded to these
all egations wth a supplenental affidavit disclosing "the context
and full scope and purpose of this particular comrunication.”
J.A 157. This affidavit ultimately was not relied upon by the
court because the court did not consider it necessary to
resolution of the dispute (J.A 169). The governnent al so
par aphrased the affidavit in its public filing, stating that the
material in the affidavit "nakes clear that the governnent
attorney did not disclose any matters occurring before the grand
jury” and that "the communications with the industry
representative were nmade solely for purposes related to its
crimnal investigation.” The governnent further stated that the
appel l ants’ assertion that the government had divul ged

information about its investigation to reward a conpany that had

11

Appel lants did not file an affidavit by the person who
actually tal ked to the governnent attorney, nor explain why such
an affidavit could not be obtained. They did not even reveal
their source’s nane in the declarations. The governnment urged
the district court not to rely on counsel’s hearsay statenents,
citing United States v. Frank, 225 F. Supp. 573, 575 (D.D.C
1964) (affidavit in support of notion alleging 6(e) violation

whi ch was based on hearsay was insufficient in face of governnent
affidavit based on direct know edge). J.A 157 (n.2).
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cooperated with the governnent was "entirely basel ess and
offensive.” J.A 157.
Under these circunstances, the district court properly

concl uded that appellants had failed to nmake a prinma facie case

of a Rule 6(e) violation. The burden was on appellants to show
t hat the governnent had revealed matters relating to the grand
jury proceedings. Counsel’s declaration, if grand jury matters
had in fact been reveal ed, could have so stated. However, the
declaration referred only to "investigation[s]." In these

circunstances, as the court correctly observed (J. A 292),

"[r]evel ation by the governnent, as prosecutor, of its -- as
opposed to a grand jury's -- investigation does not violate
[Rule] 6(e)."

3. Publicly filed docunents. Finally, appellants conplain

about the governnent’s notions to place plea agreenents in the
public record, as well as its public filing of sentencing

menoranda. D.Br. 6-9, 10-11, 16, 22-25.* Appellants do not

2 Appellants also claim (D.Br. 4) that the civil action

was a "direct result” of the alleged Rule 6(e) violations. This
assertion is false. According to the conplaint, Philip Mrris
began its investigation on its own in 1989, after receiving an
anonynous conplaint. This resulted in the di scharge of enpl oyees
M chael Heinrich and Louis Cappelli in Septenber 1991. J.A 225-
230; see also J. A 116-117. Philip Mrris then contacted the
Antitrust Division in early 1992 wth the evidence it had

devel oped (J. A 230) and the Division commenced an investigation.
Cappel li’s counsel thereafter contacted Philip Mrris in Apri
1993 in an attenpt to settle any civil clains that Philip Mrris
m ght have had against him J. A 231. Cappelli eventually, in
February 1994, entered into a settlenment agreenment with Philip
Morris, pursuant to which he provided information to it on
"previously unknown details concerning the bid-rigging and

bri bery conspiracy.” J.A 233. A salesman for a supplier, John
Cl enence, al so approached Philip Morris to discuss settling civil
clainms, and reached a settlenment which invol ved providing
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claimthat any Rule 6(e) material was disclosed by the plea
agreenents; indeed these plea agreenents were each filed with the
consent of the presiding district court, as appellants adm't
(D.Br. 6-7). But they suggest sonething sinister in these
filings claimng that they were intended perhaps as a set-up for
the P-O-P (or sonme simlar) article, so that the governnent could
easily reveal to the public the course of investigations by
referring to these plea agreenents when asked by reporters.

The district court correctly rejected this argunent. As the
district court observed (J. A 292-293), there is nothing sinister
about making the text of plea agreenents public, particularly
after obtaining the consent of the presiding court. This Court
has held that plea agreenents are presunptively to be nade

available to the public. United States v. Haller, 837 F.2d 84,

86-87 (2d Cir. 1988). The right of public access to public
trials and pretrial hearings, and related docunents, "is the
rule, and it is a rare and exceptional case where it does not

apply." United States v. Cojab, 996 F.2d 1404, 1407-1408 (2d

Cr. 1993). Indeed, the Division generally files its plea
agreenents on the public record. Further, under the rationale of

t hese cases, it is proper to file in the public record governnent

information to Philip Mdrris on the conspiracy. J.A 233-234.
Appel lants are sinply wong is asserting (D.Br. 3-4) that Philip
Morris "began this civil suit only after the Antitrust Division
made Cappelli and C enence available to it for interviews
concerning the facts underlying the crimnal case and this
lawsuit."” Cl enence and Cappelli were free to speak to anyone

t hey chose, and they apparently spoke to Philip Mirris for their
own personal reasons, to settle civil liabilities.
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sent enci ng nenoranda, provided they do not reveal grand jury
matters or statutorily protected confidential information.
Second, as we have al ready shown, Rule 6(e) does not
regul ate the government’s public disclosure of the course of its
own investigations, provided the governnent does not, in the
process, disclose matters occurring before the grand jury.
Ri oux, 97 F.3d at 662. Wth this qualification, if the
governnment wi shes to discuss its investigation publicly, or file
pl ea agreements publicly, Rule 6(e) sinply does not apply.®
Finally, as a factual matter, the plea agreenents and
sent enci ng nenoranda cited by appellants reveal ed not hi ng about
matters occurring before the grand jury. They nmake no nention of
who the targets or subjects of any grand jury investigation are
or will be, or the direction of the grand jury investigation. O
the plea agreenents cited by appellants in support of their 6(e)
notion, only the Bert Levine plea agreenent nentions any
appel l ant by nane. See J.A 88-94 (text). That agreenent states
that the governnent will not prosecute Levine for past sales or
suppl ying of cash or false invoices involving appellant Genetra
(J.A. 90). That statenent reflects only the government’s
deci sion (and prom se) not to prosecute, and in no way discl oses

what occurred before the grand jury. |In addition, the sentencing

13 Appellants claimthat the Fourth Gircuit in Finn v.

Schiller remanded the case because the prosecutor had publicly
filed a "sweeping statenent of fact" alleging violations by
unindicted individuals. D.Br. 24. It appears, however, that the
district court in EFinn did not hear the nerits, and the remand
was ordered to consider the conplainant’s allegations for the
first tinme. 72 F.3d at 1185, 1186, 1189 n.7, 1191.
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menorandum for Richard Billies and Sidney Rothenberg (J.A 108-
122) refers to appellant Visart’s role in the conspiracy; but the
docunent nowhere suggests that this information is taken from
grand jury materials or otherwi se recounts nmatters occurring
before the grand jury.™

In short, none of the materials cited by appellants reveals
matters occurring before the grand jury and relating to
appel l ants, and therefore, appellants have no basis under Rule
6(e) for conpl ai ning about public references by Division

attorneys to these materi al s.

“ At his sentencing, Rothenberg referred to his dealings

with Visart (J.A 125-126), but he was speaking fromhis own
experience. Simlarly, sentencing nmenoranda in Levine s and
Berger’'s cases refer to what was said about Visart at allocutions
in other cases (J.A 129, 131), but this is not grand jury

mat eri al .
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CONCLUSI ON

For the reasons stated above, the appeal should be

di sm ssed.

district court’'s order

If this Court
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reaches the nerits of the appeal, the

shoul d be affirned.

Respectful ly subm tted.
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