IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTHERN OHIO

WESTERN DIVISION
UNITED STATES OF AMERICA, )
Plaintiff, ; Case No. 1:05-cv-431
VS. ; Hon. Sandra S. Beckwith, C.J.
THE FEDERATION OF PHYSICIANS AND ; Hon. Timothy S. Hogan, MLJ.
DENTISTS, et al., )
Defendants. ;

FINAL JUDGMENT AS TO SETTLING PHYSICIAN DEFENDANTS

WHEREAS, Plaintiff, the United States of America, filed its Complaint on June 24,
2005, alleging that the settling physician Defendants Dr. Warren Metherd, Dr. Michael Karram,
and Dr. James Wendel, participated in agreements in violation of Section 1 of the Sherman Act,
and the Plaintiff and the settling physician Defendants, by their respective attorneys, have
consented to the entry of this Final Judgment without trial or adjudicaticn of any issue of fact or
law, and without this Final Judgment constituting any evidence against, or any admission by the

settling physician Defendants that the law has been violated as alleged in such Complaint, or that

the facts alleged in such complaint, other than the jurisdictional facts, are true;




AND WHEREAS the settling physician Defendants agres to be bound by the provisions .
of this Final Judgment, pending its approval by this Court;

AND WHEREAS, the essence of this Final Judgment is to restore lost competition, as
mepdmme'Complﬁnumdwmjoinmemmgphyﬁmmmﬁommmm |
. inmeasefmforﬂxepmvisionofobstcuiadmdgynwologicalsw;'ﬁm;

AND WHEREAS, the United States requires the settling physician Defendants to agres to
ceﬂmnpmeedmesmdpmmmuonsforthepmpmofpmvmnngmmofﬂnaneged
violation and restoring the loss of competition alleged in the Complaint;

NOWTHEREFOREMmmyws&mmyishkm,mmﬂma@uﬁmﬁmofmy
issue of fact or law, and upon consent of Plaintiff and the settling physician Defendants, it is
ORDERED, ADJUDGED AND DECREED:

L. JURISDICTION

This Court has jurisdiction over the subject matter of and over the United States and the
settling physician Defendants in this action. The Complaint states a claim upon which relief may
' ‘be granted against the settling physician Defendants under Section 1 of the Sherman Act,
15USC.§1.

I. DEFINITIONS
As uscd in this Final Judgment: - ;
{A) “Mcm” means to M, disclose, transfer, disseminate, or exchange

infarmation or opinion, foxmally or informally, directly or indirectly, in any manner;




(B) “competing physician™ means, in relation to each settling physician Defendant,
any obstetrician-gynecologist in any separate, private medical practice, other than the settling
phjsician’smpmcﬁce,in any of the following counties: Boone and Kenton in Kentucky, and
Hamilton and Butler in Oftio. '

© “messengerservioe”.inmlat.iontoDefendthedemﬁonofPhysicimand
Dentists or its successors, communicating o & payer any information the Federation receives
‘ﬁ'omamembu'phyaicimoroommmﬁca&ngmamembetphysidmuiyinfomaﬁmﬂw
Federation receives from a payer;

(D) “payer” means any person that purchases or pays for all or part of a physician’s
mﬂcesforﬂseﬁmmyoﬂmpmmdmclgdeshmknm]bnimimindepmdentpmcﬁoe
associations, individuals, health insarance companies, health maintenance organizations,
'l;refeuedpmvidnromanizaﬁons,mdemp_lom;

(®)  “payer contract” means a contract between a payer and a physician by which that
-physician agrees to provide physician services to persons designated by the payer;

(P  “person” means any natural person, corporation, firm, company, sole
proprietorship, partership, joint venture, association, institute, governmental unit, or other legal
entity; and '

(G)  “settling phyviciss Defendants” means Defendants Dr. Warren Methecd, Dr.
Michsel Karram, and Dr. James Wendel, who have consented to entry of this Final Judgment,

and all persons acting as agents on behalf of any settling physician Defendant.




| Il APPLICABILITY
. ‘This Final Judgment applies to the settling physician Defendants and all other persons i

active concert or participation with any of them who receive actual notice of this Final Jdgment
by personal service or otherwise.
| IV. PROHIBITED CONDUCT

The settling physician Defendants each are enjoined from, in any manner, directly or
indirectly:

(A) encouraging, facilitating, entering into, or participating in any actu#lorpotmtial
agreement or understanding between or among competing physicians sbout amy fee ot other
payer contract term with any payer or group of payers, including the acceptability or negotiation
of any fee or other payer contract term with any payer or group of payers;

(B) encouraging, facilitating, entering into, or participating in any actoal or potential
.agreement or unkierstanding between or among competing physicians about the manner in which
_those physicians will negotiate or deal with any payer or group of payers, including participating
in or terminating any payer contract;

(C)  encouraging, facilitating, entering into, or participating in any actual or potential
qmmtmmdﬁsmdingbammmgcompeﬁngphysidms about the use of any person -
o orgamzatxon that provides any consulting, inancial, legal, or negotiating services Eonomﬁng
any payer contract, or that in any way communicates with any payer;

() using Defendant Federation of Physicians and Dentists for any messenger,

financial, legal, consulting, or negotiating service concerning any payer contract or contract term;

or




(E)  communicating with any competing physician about:
(1)  the actual or possible view, intention, or position of each settling physician
Defendant or his medical practice group, or any competing physician concerning the negotiation
or acceptability of any proposed or existing payer contract or contract term, including his or his
hwdical-pracﬁce group’s negc')tiating orcontracnng status with any payer, or
(2)  any proposed or existing term of any payer contract that affects:
(8  the amount of fees or payment, however determined, that the
" setding physician Defendant or his medical practice group charges, contracts for, or acoepts from
-or considers charging, contracting for, or accepting from any payer for providing physician
' services;
(b)  the duration, amendment, or termination of the payer contract;
(c) utilization review and pre-certification; or
(@ ° the manner of resolving disputes between the participating
physician or group and the payer.
V. PERMITTED CONDUCT
(A)  Subject to the prohibitions of Section IV of this Final Judgment, the settling
. physician Defendants: |
o (1) - may discuss withvany competing physicish any medical issues relating to
the treatment of;.speciﬁc patient; and

(2)  may participate in activities of any medical society; and



(B)  Nothing in this Final Judgment shall prohibit settling physician Defendants from

(1)  advocating or discussing, in accordsnce with the Noerr-Pennington
* doctrine, legislative, judicial, or regulatory actions, or other governmental policies or actions; or

(2)  responding to communications necessary to participate in lawful activities
by clinically or financially integrated physician network joint ventures and mmiti-provider
networks, as those tenms are used in Statements 8 and 9 of the 1996 Statements of Antitrust
Enforcement Policy in Health Care, 4 Trade Reg. Rep. (CCH) { 13,153 (“Health Care Policy
. Statements™).
VL CERTIFICATION

For a period of ten years following the date of entry of this Final Judgment, cach settling
@mmmmmmmummsmmmuymmmwmwm
entry of this Final Judgment whether he and his agents have complied with the provisions of this
* Final Judgment. |

- VIL COMPLIANCE INSFECTION

(A)  For the purposes of determining or securing compliance with this Final Judgmeat,
or of determining whether the Final Judgment should be modified or vacated, snd subject to any
legally recognized priviiegg.fmmtimetotime, duly authorized representatives of the United
' smnepmmmmﬁée,mcmmmmmmmmim&wﬁeww“ .
sw,mwmwm@maammmmnﬁwofmmt
Attorney General in charge of the Antitrust Division and on reasonable notice to each settling
physician Defendant, be permitted:

(1)  access during each settling physician Defendant’s regular business hours

to inspect and copy, or, at the United States’ option, to require that each settling physician

6




Defendant provide copies of all books, ledgers, accounts, records, and docurhests in his
possession, custody, or control, relating to any matters contained in this Final Judgment; and

(2) tointerview, either informally or on the record, each settling physician
Defendant, who may have counsel present, regarding such matters. ‘The interviews shall be
subject to the reasonable convenience of each setiling physician Defendant.

(B) Upon the written request of a duly authorized representative of the Assistant
Attorney General in charge of the Antitrust Division, each settling physician Defendant shall
submit written reports, under oath if requested, relating to any matters contained in this Final
Judgment as may be requested.

(C) No information or documents obtained by the means provided in this Section shall
m'ﬁmwmwmmmymmmmmmmmmﬁveﬁm
Executive Branch of the United States, except in the course of legal proceedings to which the
" United States is a party (including grand jury proceedings), or for the purpose of securing
compliance with this Final Jadgment, or as otherwise required by law.

(D) When a settling physician Defendant furnishes information or documents to the
United States, if the Defendant represents and identifies in writing the material in any such
infomaﬁonordocmnentstowhichaclaimofprotecﬁonm&y:beasmtedtmdaRuleZG(c)(‘?)ﬁf
| . the Federal Rules of Civil Procedure, and marks each pertinent page of such material, “Sabject to

claim of protection under Rule 26(c)(7) of the Federal Rules of Civil Procedure,” then the United

States shall give the Defendant ten (10) calendar days notice prior to divulging such material in

any legal proceeding (other than a grand jury proceeding) to which such Defendant is not a party.




This Court retains jurisdiction to ensble any party to this Final Tudgment, but no other
person, to apply to this Court at any time for further arders and directions as may be necessary or
appmpriatetoca_rryoxﬁoroonshueﬂxis]’mal]udmnt,tomodify anyofiﬁpmvi&ions,to

enforce compliance, and to punish violations of its provisions.

- Unless this Court grants &n extension, this Final Judgment shall expire ten (10) years

- from the date of its entry.

- Entry of this Final Judgment is in the public interest.

‘Dated:

A7
Unyp(sM Distfict Judge




X hereby cectify that on June 24, 2005, copies of the foregoing Fifial Judgment as to
Settling Physician Defendants were served by facsimile and first-class regular U.S. mail, postage
prepaid, to:

Michael E. DeFrank, Hsq.
Hemmer Pangbum DeFrank PL1.C
* Suite 200
250 Grandview Dtive
Fort Mitchell, KY 41017
Fax: 859-344-1188
Attorney for Defendant Dr. James Wendel

G. Jack Donson, Jr., Esq.

Taft, Stettinius & Hollander

425 Walnut Street

Suite 1800

Cincionati, Ohio 45202

Fax: 513-381-0205

Attorney for Defendant Dr. Michael Karram

Jeffrey M. Johnston, Esq.

37 North Orange Avenue

Suite 500 .

Orlando, FL 32801

Fax: 407-926-2452

Attorney for Defendant Dr. Warren Methend

Mary Beth Fitzgibbons

Fitsgibbons & Pfister P.L.

20 Scuth Rose.Avemue, Suite 6

Kissimmee, FL 34741 .

Pax: 407-343-1677

Attorney for Defendant Pederation of Physicians and Dentists

Attorney for Defendant Lynda Odenkirk
o du M

PAULJ. TO

Attorney
Uhnited States Department of Justice




