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(I) 

QUESTIONS PRESENTED 

1. Whether the Federal Election Commission acted 
“contrary to law,” 52 U.S.C. 30109(a)(8)(C), when it dis-
missed petitioners’ administrative complaint and de-
clined to commence enforcement proceedings against 
various political committees that had allegedly received 
unlawful contributions. 

2. Whether a federal statute that limits the amounts 
that may be contributed to political committees, 52 
U.S.C. 30116(a)(1)(C), can constitutionally be applied to 
committees that make only independent expenditures.   
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In the Supreme Court of the United States 
 

No. 19-1398 

TED LIEU, UNITED STATES CONGRESSMAN, ET AL.,  
PETITIONERS 

v. 
FEDERAL ELECTION COMMISSION 

 

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS  

FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 

BRIEF FOR THE RESPONDENT IN OPPOSITION 

 

OPINIONS BELOW 

The order of the court of appeals (Pet. App. 1a-2a) is 
not published in the Federal Reporter but is available 
at 2019 WL 5394632.  The opinion of the district court 
(Pet. App. 3a-22a) is reported at 370 F. Supp. 3d 175. 

JURISDICTION 

The judgment of the court of appeals was entered on 
October 3, 2019.  A petition for rehearing was denied on 
January 24, 2020 (Pet. App. 23a-24a).  The petition for a 
writ of certiorari was filed on June 18, 2020.  The juris-
diction of this Court is invoked under 28 U.S.C. 1254(1). 

STATEMENT 

Petitioners filed an administrative complaint with 
the Federal Election Commission (FEC or Commis-
sion), alleging that certain groups had violated federal 
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laws restricting contributions to such groups, and re-
questing that the FEC initiate an enforcement action 
against those groups.  The Commission dismissed the 
administrative complaint.  Pet. App. 27a-44a.  The dis-
trict court dismissed petitioners’ suit seeking review of 
the FEC’s decision.   Id. at 3a-22a.  The court of appeals 
summarily affirmed.  Id. at 1a-2a.    

1. The Federal Election Campaign Act of 1971 
(FECA), Pub. L. No. 92-225, 86 Stat. 3 (52 U.S.C. 30101 
et seq.), regulates contributions to certain groups known 
as “political committees.”  FECA defines the term “po-
litical committee” to include “any committee, club, asso-
ciation, or other group of persons” that receives contri-
butions or makes expenditures aggregating in excess  
of $1000 during a calendar year “for the purpose of in-
fluencing any election for Federal office.”  52 U.S.C. 
30101(4)(A), (8)(A)(i), and (9)(A)(i).   

FECA’s contribution limitations further delineate 
three general classes of political committees:  commit-
tees authorized by a federal candidate, committees es-
tablished by a political party, and other committees.  
See 52 U.S.C. 30116(a).  This case concerns a subset of 
the third type of political committee—i.e., certain com-
mittees that are neither authorized by a federal candi-
date nor established by a political party.  FECA makes 
it unlawful for any person to contribute more than $5000 
to such a committee within a calendar year, or for such 
a committee to accept a contribution in excess of that 
limit.  See 52 U.S.C. 30116(a)(1)(C) and (f ).   

2. In Citizens United v. FEC, 558 U.S. 310 (2010), 
this Court held that a federal statute prohibiting corpo-
rations and unions from using general treasury funds 
for independent electioneering violated the First Amend-
ment.  Id. at 319.  The Court explained that, under its 
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precedents, a limit on independent campaign expendi-
tures is subject to strict scrutiny.  Id. at 336-337.  While 
acknowledging that the government has a compelling 
interest in preventing the reality and appearance of 
quid pro quo corruption, the Court held that, as a cate-
gorical matter, “independent expenditures  * * *  do not 
give rise to corruption or the appearance of corruption.”  
Id. at 357.  The Court noted that, “[b]y definition, an 
independent expenditure is political speech presented 
to the electorate that is not coordinated with a candi-
date.”  Id. at 360.  The Court explained that the “ab-
sence of prearrangement and coordination” reduces 
“the value of the expenditure to the candidate” and “al-
leviates the danger that expenditures will be given as a 
quid pro quo for improper commitments from the can-
didate.”  Id. at 357 (citation omitted). 

Two months later, in SpeechNow.org v. FEC, 599 
F.3d 686 (en banc) (SpeechNow), cert. denied, 562 U.S. 
1003 (2010), the en banc D.C. Circuit unanimously held 
that FECA’s limit on contributions to political commit-
tees, as applied to committees that make only independ-
ent expenditures, violates the First Amendment.  Id. at 
689.  The court observed that, under this Court’s prec-
edents, “contribution limits  * * *  implicate fundamen-
tal First Amendment interests,” although “they do not 
encroach upon [those] interests to as great a degree as 
expenditure limits.”  Id. at 692.  The court observed that 
this Court has “recognized only one interest sufficiently 
important to outweigh the First Amendment interests 
implicated by contributions for political speech:  pre-
venting corruption or the appearance of corruption.”  
Ibid.  The court concluded that, given Citizens United’s 
holding that independent expenditures do not give rise 
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to corruption or the appearance of corruption, “contri-
butions to groups that make only independent expendi-
tures also cannot corrupt or create the appearance of 
corruption.”  Id. at 694.   

The government did not file a petition for a writ of 
certiorari in SpeechNow.  The challenger in that case 
filed a petition seeking review of a separate holding re-
lating to FECA’s disclosure requirements, but the 
Court denied that petition.  See Keating v. FEC, 562 
U.S. 1003 (2010) (No. 10-145). 

Approximately four months after the D.C. Circuit’s 
decision, the FEC issued an advisory opinion announc-
ing, in light of Citizens United and SpeechNow, that in-
dividuals and groups may “make unlimited contribu-
tions to organizations  * * *  that make only independent 
expenditures,” and that such organizations may “solicit 
and accept unlimited contributions.”  FEC Advisory Op. 
2010-11, 2010 WL 3184269, at *2 (July 22, 2010) (AO 
2010-11).  Since issuing AO 2010-11, the FEC has not 
enforced the limits in 52 U.S.C. 30116(a)(1)(C) against 
political committees that make only independent ex-
penditures.  

3. This case arises out of an administrative com-
plaint that petitioners filed in 2016.  Under FECA, 
“[a]ny person” who believes that a violation of the stat-
ute has occurred “may file a complaint” with the Com-
mission.  52 U.S.C. 30109(a)(1).  If the FEC “determines  
*  *  *  that it has reason to believe that a person has com-
mitted  *  *  *  a violation,”  it “shall  *  *  *  notify the 
person of the alleged violation” and “shall make an in-
vestigation of such alleged violation,” potentially culmi-
nating in a civil suit in federal district court.  52 U.S.C. 
30109(a)(2); see 52 U.S.C. 30109(a)(4)-(5).  FECA grants 
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a cause of action to “[a]ny party aggrieved” by the Com-
mission’s dismissal of an administrative complaint,  
and it empowers the reviewing court to determine 
whether the FEC’s dismissal decision based on its  
interpretation of the statute was “contrary to law.”   
52 U.S.C. 30109(a)(8). 

Petitioners’ administrative complaint alleged that 
ten independent-expenditure-only political committees 
had knowingly accepted contributions in excess of the 
$5000-per-year limit imposed by 52 U.S.C. 30116(a)(1)(C).  
Pet. App. 29a.  The complaint asked the FEC to enforce 
the contribution limit against those committees.  Ibid.  

The FEC found no reason to believe that a FECA 
violation had occurred, and it accordingly dismissed the 
complaint.  Pet. App. 27a-44a.  The FEC observed that 
the D.C. Circuit’s decision in SpeechNow “plainly per-
mit[s] the contributions described in the Complaint.”  
Id. at 39a.  The Commission also observed that, under 
FECA and its implementing regulations, “an advisory 
opinion may be relied upon  * * *  by any person in-
volved in any specific transaction or activity ‘which is 
indistinguishable in all its material aspects from the 
transaction or activity with respect to which such advi-
sory opinion is rendered.’ ”  Id. at 40a (quoting 52 U.S.C. 
30108(c)(1)(B)). 

The FEC explained that it had issued an advisory 
opinion (AO 2010-11) acquiescing in the holding of 
SpeechNow.  Pet. App. 40a.  The agency further ex-
plained that, because the committees identified in peti-
tioners’ administrative complaint had acted in accord-
ance with the Commission’s guidance in AO 2010-11, 
they were entitled to rely on that opinion and could not 
be subjected to any sanction for conduct that the advi-
sory opinion allowed.  Id. at 40a-42a.  The Commission 
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observed that FECA “does not permit the Commission 
to investigate an allegation before making a finding that 
there is reason to believe that a respondent has violated 
or is about to violate the law.”  Id. at 42a.   The FEC 
concluded that the committees’ adherence to the agency 
guidance in AO 2010-11 precluded any “finding of rea-
son to believe that [the committees] violated the law.”  
Ibid. 

The FEC also stated that it chose “not to accept [pe-
titioners’] invitation not to acquiesce [in] the binding 
SpeechNow decision.”  Pet. App. 42a.  The Commission 
explained that, in the years since SpeechNow was de-
cided, several additional courts of appeals have consid-
ered the constitutionality of state and local laws capping 
contributions to independent-expenditure-only groups, 
and that all of those courts have held that such laws vi-
olate the Constitution.  Id. at 43a.  In light of those de-
cisions, the FEC explained that there was “simply no 
basis to conclude that the law remains unsettled in a 
way that would begin to justify Commission nonacqui-
escence, as [petitioners] contend, even if the Commis-
sion had not already adopted the holding of SpeechNow 
in AO 2010-11.”  Ibid. 

4.   Petitioners filed suit in the United States Dis-
trict Court for the District of Columbia, seeking judicial 
review of the FEC’s dismissal of their administrative 
complaint.  See Pet. App. 4a.  The court granted the 
Commission’s motion to dismiss petitioners’ suit, con-
cluding that the FEC’s decision to dismiss petitioners’ 
administrative complaint was not “contrary to law.”  Id. 
at 17a. 

The district court first determined that it owed no 
deference to the FEC’s decision to dismiss the com-
plaint.  Pet. App. 14a-17a.  The court believed that this 
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case was “not  * * *  typical” because the FEC’s decision 
to dismiss the complaint rested “on its interpretation of 
the D.C. Circuit’s opinion in SpeechNow.”  Id. at 16a.  
The court stated that “courts need not, and should not, 
defer to agency interpretations of opinions written by 
courts.”  Ibid. (citation omitted).  

Reviewing the FEC’s dismissal decision without def-
erence, the district court described the D.C. Circuit’s 
holding in SpeechNow that FECA’s cap on contribu-
tions to political committees cannot constitutionally be 
applied to committees that make only independent ex-
penditures.  Pet. App. 17a-21a.  The court concluded 
that, because no subsequent decision had overruled 
SpeechNow, that decision remained binding and justi-
fied the FEC’s dismissal of the complaint.  Id. at 21a.  
The court then stated that, “[b]ecause the FEC cor-
rectly applied SpeechNow in dismissing the administra-
tive complaint, the Court need not decide whether the 
Commission erroneously acquiesced [in] SpeechNow or 
whether the FEC’[s] reliance on its advisory opinion 
was contrary to law.”  Id. at 21a n.5.   

5. The full D.C. Circuit denied petitioners’ request 
for an initial en banc hearing of the appeal.  Pet. App. 
25a-26a.  A panel of the court of appeals summarily af-
firmed the district court’s judgment.  Id. at 1a-2a.  The 
court explained that the FEC’s decision to dismiss peti-
tioners’ administrative complaint “was not contrary to 
law as the challenged contributions to independent- 
expenditure-only political committees cannot constitu-
tionally be prohibited under [SpeechNow].”  Ibid.  The 
full court then denied petitioners’ request for rehearing 
en banc.  Id. at 23a-24a. 
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ARGUMENT 

Petitioners challenge (Pet. 9-29) the D.C. Circuit’s 
holding in SpeechNow.org v. FEC, 599 F.3d 686 (en 
banc), cert. denied, 562 U.S. 1003 (2010), that 52 U.S.C. 
30116(a)(1)(C) cannot constitutionally be applied to con-
tributions to political committees that make only inde-
pendent expenditures.  That challenge does not warrant 
this Court’s review. 

The FEC’s dismissal of petitioners’ administrative 
complaint, which asked the agency to initiate enforce-
ment proceedings against political committees that had 
allegedly received excessive contributions, was not “con-
trary to law.”  Because the political committees identi-
fied in petitioners’ administrative complaint had relied 
in good faith on AO 2010-11, FECA precluded the Com-
mission from imposing any sanction on them.  And even 
setting aside the binding effect of the FEC’s advisory 
opinion, the Commission here lawfully acquiesced in 
SpeechNow and in the numerous other appellate deci-
sions that have reached the same conclusion.  In any 
event, as the D.C. Circuit in SpeechNow correctly held, 
the application of Section 30116(a)(1)(C) to contribu-
tions to groups that make only independent expendi-
tures violates the First Amendment. 

Although this Court ordinarily applies a strong pre-
sumption in favor of reviewing decisions that have held 
Acts of Congress unconstitutional, that presumption is 
overcome here.  All the courts of appeals that have con-
sidered the question have agreed that federal, state, or 
local laws that restrict contributions to political groups 
cannot constitutionally be applied to groups that make 
only independent expenditures.  And because this suit 
involves a challenge to the FEC’s decision not to initiate 
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enforcement proceedings, this case would be a poor ve-
hicle for considering the constitutional question.  The 
petition for a writ of certiorari should be denied.  

A. Regardless Of Whether SpeechNow Was Correctly  
Decided, The FEC Acted Lawfully In Dismissing  
Petitioners’ Administrative Complaint 

FECA authorizes a court to review the FEC’s dis-
missal of an administrative complaint to determine 
whether that agency decision was based on an interpre-
tation of FECA that is “contrary to law.”  52 U.S.C. 
30109(a)(8)(C).  The FEC’s dismissal of petitioners’ ad-
ministrative complaint was not “contrary to law.” 

In AO 2010-11, the FEC acquiesced in SpeechNow’s 
holding that Section 30116(a)(1)(C) cannot constitution-
ally be applied to contributions to political committees 
that make only independent expenditures.  That advi-
sory opinion has remained in effect throughout the past 
decade, and it precluded the agency from undertaking 
an enforcement action against committees that had ad-
hered to the Commission’s guidance.  And even setting 
aside the binding effect of AO 2010-11, the Commission 
here lawfully acquiesced in SpeechNow and in the sub-
sequent appellate decisions that have reached the same 
conclusion.  Either of those grounds alone forecloses pe-
titioners’ challenge to the Commission’s dismissal of 
their administrative complaint, regardless of whether 
SpeechNow was correctly decided. 

1. The FEC’s prior advisory opinion acquiescing in 
SpeechNow justified, and indeed required, the dismissal 
of petitioners’ administrative complaint.  FECA estab-
lishes a detailed procedure for the FEC to issue advi-
sory opinions.  Any person may request an advisory 
opinion from the Commission concerning the applica-
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tion of FECA or of FEC regulations to “a specific trans-
action or activity by the person.”  52 U.S.C. 30108(a)(1).  
The Commission must make the request public and “ac-
cept written comments submitted by any interested 
party.”  52 U.S.C. 30108(d).  FECA also requires the 
agency to “render a written advisory opinion” within a 
specified period of time after receiving the request.  52 
U.S.C. 30108(a)(1)-(2).   

FECA protects persons who rely in good faith on the 
FEC’s advisory opinions.  “Any advisory opinion ren-
dered by the Commission  * * *  may be relied upon 
by—(A) any person involved in the specific transaction 
or activity with respect to which such advisory opinion 
is rendered; and (B) any person involved in any specific 
transaction or activity which is indistinguishable in all 
its material aspects from the transaction or activity with 
respect to which such advisory opinion is rendered.”  52 
U.S.C. 30108(c)(1).  The statute further provides that, 
“[n]otwithstanding any other provisions of law, any per-
son who relies upon any provision or finding of an advi-
sory opinion  * * *  and who acts in good faith in accord-
ance with the provisions and findings of such advisory 
opinion shall not, as a result of any such act, be subject 
to any sanction provided by [FECA].”  52 U.S.C. 
30108(c)(2).  The advisory-opinion process is an im-
portant part of the statutory scheme, since it helps to 
clarify the line between lawful and unlawful activities, 
and thus to alleviate the potential chilling effect on law-
ful conduct that FECA might otherwise cause. 

AO 2010-11 states that, in light of Citizens United v. 
FEC, 558 U.S. 310 (2010), and SpeechNow, individuals 
and groups may “make unlimited contributions to or-
ganizations  * * *  that make only independent expend-
itures,” and that such organizations may in turn “solicit 
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and accept unlimited contributions.”  AO 2010-11, 2010 
WL 3184269, at *2 (July 22, 2010).  In dismissing peti-
tioners’ administrative complaint in this case, the FEC 
explained that the committees against which petitioners 
seek enforcement action have engaged in transactions 
or activities that are “indistinguishable in all [their] ma-
terial aspects from the transaction or activity with re-
spect to which [the] advisory opinion [wa]s rendered.”  
Pet. App. 40a (citation omitted).  The Commission fur-
ther explained that those committees had acted “in good 
faith reliance” on AO 2010-11.  Ibid.  The FEC therefore 
correctly concluded that “[t]he contributions described 
in the Complaint  * * *  clearly fall within the Act’s pro-
tection for persons entitled to rely on an advisory opin-
ion.”  Ibid.  That determination independently justified 
the FEC’s dismissal of petitioners’ administrative com-
plaint, regardless of whether SpeechNow was correctly 
decided.  

While conceding that the FEC may not retrospec-
tively punish committees for past contributions ac-
cepted in good-faith reliance on AO 2010-11, petitioners 
have argued that the agency may still provide prospec-
tive relief from future contributions through a declara-
tion that such contributions violate the law.  See D. Ct. 
Doc. 42, at 11-15 (June 13, 2018).  As the Commission 
observed, however, FECA prohibits the imposition of 
any “sanction” on a committee that has relied in good 
faith on an advisory opinion.  Pet. App. 41a n.45 (quoting 
52 U.S.C. 30108(c)(2)).  In dismissing petitioners’ ad-
ministrative complaint, the FEC construed the term 
“sanction” to include the declaratory relief that peti-
tioners have requested.  Ibid.  

Petitioners have challenged that interpretation of 
the statutory term “sanction.”  D. Ct. Doc. 42, at 13-15.  
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This Court has held, however, that “in determining 
whether the Commission’s action was ‘contrary to law,’ 
the task for [a court] [i]s not to interpret the statute as 
it th[inks] best but rather the narrower inquiry into 
whether the Commission’s construction [i]s ‘sufficiently 
reasonable’ to be accepted by a reviewing court.”  FEC 
v. Democratic Senatorial Campaign Committee, 454 
U.S. 27, 39 (1981) (DSCC) (citation omitted).  That stan-
dard is especially apt where (as here) the challenged 
agency action is a decision not to initiate a government 
enforcement proceeding—a decision that in most con-
texts lies within the government’s unreviewable discre-
tion.  See p. 13, infra. 

Here, the FEC observed that courts have inter-
preted the word “sanction” to cover “nonmonetary lim-
its on future activities.”  Pet. App. 41a n.45 (citing Ala-
bama v. North Carolina, 560 U.S. 330, 340-341 (2010); 
United States v. Alabama, 691 F.3d 1269, 1289 (11th 
Cir. 2012), cert. denied, 569 U.S. 968 (2013)).  The Com-
mission further noted that “[s]uch a construction would 
also be consistent with  * * *  the Administrative Proce-
dure Act,” which defines “ ‘sanction’ ” to include a “ ‘pro-
hibition, requirement, limitation, or other condition af-
fecting the freedom of a person.’  ”  Ibid. (quoting 5 
U.S.C. 551(10)).  Finally, the FEC explained that a con-
trary reading of FECA would expose individuals and 
groups who rely on advisory opinions to FEC investiga-
tions and administrative proceedings, undermining “the 
purpose of the advisory opinion process.”  Ibid.  That 
interpretation of the word “sanction” is at least “  ‘suffi-
ciently reasonable’ to be accepted by a reviewing court.”  
DSCC, 454 U.S. at 39 (citation omitted).  
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2. In dismissing petitioners’ administrative com-
plaint, the FEC also stated that, “even if the Commis-
sion had not already adopted the holding of SpeechNow 
in AO 2010-11,” the agency would find “no basis to con-
clude that the law remains unsettled in a way that would 
begin to justify Commission nonacquiesence.”  Pet. 
App. 43a.  The agency’s decision to acquiesce in Speech-
Now and in the many other appellate decisions that 
have reached the same result was not “contrary to law,” 
whether or not SpeechNow was correctly decided.   

Even when Executive Branch officials believe that a 
violation of law has occurred, they generally retain au-
thority to decide “not to prosecute or enforce, whether 
through civil or criminal process.”  Heckler v. Chaney, 
470 U.S. 821, 831 (1985); see, e.g., United States v. 
Nixon, 418 U.S. 683, 693 (1974).  In most statutory con-
texts, “an agency’s decision not to prosecute or enforce, 
whether through civil or criminal process, is a decision 
generally committed to an agency’s absolute discre-
tion,” Chaney, 470 U.S. at 831, and is presumptively not 
subject to judicial review, id. at 832, even when it rests 
on the agency’s belief “that the law will not sustain” a 
prosecution or enforcement action, ICC v. Brotherhood 
of Locomotive Engineers, 482 U.S. 270, 283 (1987). 

To be sure, FECA constrains the Commission’s en-
forcement discretion in significant respects.  FECA 
provides that, if the FEC “determines  *  *  *  that it has 
reason to believe that a person has committed  *  *  *  a 
violation,” the FEC “shall make an investigation of such 
alleged violation.”  52 U.S.C. 30109(a)(2) (emphasis 
added).  And while an agency’s decision not to under-
take enforcement action ordinarily is not subject to ju-
dicial review, FECA authorizes “[a]ny party aggrieved 
by an order of the Commission dismissing a complaint 
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filed by such party” to “file a petition with the United 
States District Court for the District of Columbia.”  52 
U.S.C. 30109(a)(8)(A); see FEC v. Akins, 524 U.S. 11, 
25-26 (1998)  (holding that the FEC’s decision not to 
commence enforcement proceedings was subject to ju-
dicial review where that decision rested on an erroneous 
interpretation of FECA); Citizens for Responsibility & 
Ethics in Washington v. FEC, 892 F.3d 434, 441 & n.11 
(D.C. Cir. 2018) (distinguishing Akins and holding that 
the FEC’s decision not to commence enforcement pro-
ceedings was not subject to judicial review where that 
decision rested on an exercise of prosecutorial discre-
tion and not on an interpretation of FECA).  Even so, 
FECA makes plain that the primary responsibility for 
judging whether there is reason to believe that a viola-
tion has occurred belongs to the FEC, not to the courts.  
The statute requires the FEC to conduct an investiga-
tion only when “the Commission  * * *  determines, by 
an affirmative vote of 4 of its members, that it has rea-
son to believe that a person has committed  * * *  a vio-
lation.”  52 U.S.C. 30109(a)(2) (emphases added).  Noth-
ing in FECA suggests that the Commission is disabled 
from considering (and potentially acquiescing in) appli-
cable case law in making its own determination whether 
there is “reason to believe that” a violation has oc-
curred. 

The law governing agency acquiescence in judicial 
decisions reinforces that conclusion.  As a general mat-
ter, a lower federal court’s decision binds the Executive 
Branch in the specific case in which the judgment was 
rendered, see Plaut v. Spendthrift Farm, Inc., 514 U.S. 
211, 218-219 (1995), but does not necessarily bind the 
Executive Branch in other cases, see United States v. 
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Mendoza, 464 U.S. 154, 158-163 (1984).  Federal admin-
istrative agencies therefore may, in appropriate circum-
stances, decline to acquiesce in a precedent set by a 
lower federal court.  See, e.g., Johnson v. United States 
R.R. Retirement Board, 969 F.2d 1082, 1093 (D.C. Cir. 
1992), cert. denied, 507 U.S. 1029 (1993); see generally 
Samuel Estreicher & Richard L. Revesz, Nonacquies-
cence by Federal Administrative Agencies, 98 Yale L.J. 
679 (1989).  Agency officials may also choose, however, 
to conform their practices to lower-court case law, 
whether or not those officials subjectively believe that 
the case law is correct.  FECA provides for review of 
the FEC’s dismissal decisions in the United States Dis-
trict Court for the District of Columbia, see 52 U.S.C. 
30109(a)(8)(A), and SpeechNow is “binding” there, Pet. 
App. 39a.  The FEC also noted that “seven federal 
courts of appeals have addressed the constitutionality 
of limiting contributions to [groups that make only in-
dependent expenditures]; each has ruled that such lim-
its are unconstitutional.”  Id. at 43a; see pp. 23-24, infra. 

Given this established body of precedent, the FEC 
found “no basis to conclude that the law remains unset-
tled in a way that would begin to justify Commission 
nonacquiescence.”  Pet. App. 43a.  The FEC also ex-
plained that “[a]ttempting to enforce contribution limits 
against independent expenditure groups might expose 
the Commission to awards of legal fees.”  Id. at 43a n.51; 
see 28 U.S.C. 2412 (authorizing fee awards against the 
government where the government’s legal position is 
adopted in “bad faith” or is not “substantially justi-
fied”); Heartland Plymouth Court MI, LLC v. NLRB, 
838 F.3d 16, 18 (D.C. Cir. 2016) (awarding fees under 28 
U.S.C. 2412 on the ground that an agency had unjustifi-
ably failed to acquiesce in circuit precedent); Carey v. 
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FEC, 864 F. Supp. 2d 57, 61 (D.D.C. 2012) (awarding 
fees under 28 U.S.C. 2412 on the ground that the FEC 
had failed to follow SpeechNow).  The FEC’s decision to 
dismiss the administrative complaint in light of those 
circumstances was not “contrary to law” even setting 
aside the binding effect of AO 2010-11.  

Petitioners argued below that “the FEC’s legal rul-
ing here merely reflected its interpretation of constitu-
tional law and was not an exercise of prosecutorial or 
enforcement discretion.”  D. Ct. Doc. 42, at 8.  But the 
FEC has not made an independent “legal ruling” that 
Section 30116(a)(1)(C) violates the First Amendment.  
Rather, the FEC recognized that the D.C. Circuit in 
SpeechNow had held the statute unconstitutional as ap-
plied; noted that other courts had reached similar con-
clusions; observed that disregarding those precedents 
could lead to the award of legal fees against the agency; 
and concluded that acquiescence in those precedents 
would be appropriate even if AO 2010-11 did not inde-
pendently preclude the initiation of enforcement pro-
ceedings against the ten political committees that were 
the subject of petitioners’ administrative complaint.  
See Pet. App. 42a-43a.  Dismissal of the administrative 
complaint on that basis reflected a permissible exercise 
of enforcement discretion and was not “contrary to 
law.” 

B. SpeechNow Was Correctly Decided 

As applied to contributions to political committees 
that make only independent expenditures, Section 
30116(a)(1)(C) violates the First Amendment.  Such an 
application of Section 30116(a)(1)(C) restricts speech 
protected by the First Amendment, but is not properly 
tailored to serve the government’s interest in prevent-
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ing actual or apparent quid pro quo corruption.  Speech-
Now therefore was correctly decided; the FEC was 
right to dismiss petitioners’ complaint; and the court of 
appeals and district court were right to reject petition-
ers’ challenge to that dismissal decision.   

1. In Buckley v. Valeo, 424 U.S. 1 (1976) (per cu-
riam), this Court held that the First Amendment pro-
tects the right to spend money on, and to make contri-
butions to, electoral campaigns.  Id. at 14-23.   The 
Court also made clear, however, that those rights are 
not absolute, and that Congress may regulate campaign 
financing in order to prevent the reality or appearance 
of quid pro quo corruption.  Id. at 26-27. 

Since Buckley, this Court has held that Congress 
may limit direct contributions to candidates and ex-
penditures coordinated with candidates (which FECA 
treats as contributions, see 52 U.S.C. 30116(a)(7)(B)).  
In particular, the Court has held that Congress may cap 
individuals’ contributions to candidates, see Buckley, 
424 U.S. at 24-38; prohibit corporations from making 
contributions to candidates, see FEC v. Beaumont, 539 
U.S. 146, 149 (2003); and limit expenditures that are co-
ordinated with candidates, see FEC v. Colorado Repub-
lican Federal Campaign Committee, 533 U.S. 431 
(2001) (Colorado II).  The Court has explained that di-
rect contributions and coordinated expenditures raise 
the risk that candidates will accept or appear to accept 
such payments in exchange for political favors.  See 
Buckley, 424 U.S. at 46-47.   

At the same time, the Court has repeatedly struck 
down restrictions on independent expenditures—that 
is, expenditures that are not coordinated with candidate 
campaigns.  The Court has invalidated caps on inde-
pendent expenditures by individuals or groups, see 
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Buckley, 424 U.S. at 39-59; caps on independent ex-
penditures by political committees, see FEC v. Na-
tional Conservative Political Action Committee, 470 
U.S. 480, 497 (1985) (NCPAC); caps on independent ex-
penditures by political parties, see Colorado Republi-
can Federal Campaign Committee v. FEC, 518 U.S. 
604, 618-619 (1996) (lead opinion of Breyer, J.); and pro-
hibitions on independent expenditures by corporations, 
see Citizens United, 558 U.S. at 357.  The Court has ex-
plained that independent expenditures have a “substan-
tially diminished potential for abuse” because the “ab-
sence of prearrangement and coordination  * * *  allevi-
ates the danger that expenditures will be given as a 
quid pro quo for improper commitments from the can-
didate.”  Citizens United, 558 U.S. at 357 (quoting 
Buckley, 424 U.S. at 47).  The Court has further ex-
plained that “[t]he candidate-funding circuit is broken” 
by an independent expenditure, and that the “separa-
tion” between a candidate and such an expenditure or-
dinarily “negates the possibility” that the expenditure 
is part of a quid pro quo.  Arizona Free Enterprise 
Club’s Freedom Club PAC v. Bennett, 564 U.S. 721, 751 
(2011).  The Court’s decisions thus have recognized a 
“fundamental constitutional difference” between, on the 
one hand, direct contributions and coordinated expend-
itures, and, on the other hand, “money spent to adver-
tise one’s views independently of the candidate’s cam-
paign.”  NCPAC, 470 U.S. at 497. 

The D.C. Circuit’s decision in SpeechNow follows 
logically from those principles.  So long as it is not coor-
dinated with any candidate, a contribution to a group 
that makes only independent expenditures raises no 
greater risk of quid pro quo corruption than do the 
group’s independent expenditures themselves.  In that 
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circumstance, the “absence of prearrangement and co-
ordination” between the group and the candidate neces-
sarily “alleviates the danger that expenditures will be 
given as a quid pro quo for improper commitments from 
the candidate.”  Citizens United, 558 U.S. at 357 (quot-
ing Buckley, 424 U.S. at 47).  

This Court’s decisions in California Medical Ass’n v. 
FEC, 453 U.S. 182 (1981) (CalMed), and McCutcheon v. 
FEC, 572 U.S. 185 (2014), reinforce that conclusion.  In 
CalMed, this Court upheld FECA provisions that lim-
ited the amounts that could be contributed to certain 
political committees.  See 453 U.S. at 193-199 (plurality 
opinion); id. at 201-204 (Blackmun, J., concurring in 
part and concurring in the judgment).  Justice Black-
mun, whose vote was necessary to the judgment, em-
phasized that the committees at issue there could make 
contributions to political candidates.  See id. at 203 
(Blackmun, J., concurring in part and concurring in the 
judgment).  He explained that, because the committees 
were “essentially conduits for contributions to candi-
dates,” they posed a “threat of actual or potential cor-
ruption.”  Ibid.  He further explained, however, that “a 
different result would follow” if—as in SpeechNow and 
in this case—the limit “were applied to contributions to 
a political committee established for the purpose of 
making independent expenditures.”  Ibid.  “[C]ontribu-
tions to a committee that makes only independent ex-
penditures,” he reasoned, “pose no such threat” of ac-
tual or apparent quid pro quo corruption.  Ibid.  

Chief Justice Roberts’s controlling opinion in 
McCutcheon drew the same distinction as Justice 
Blackmun’s opinion in CalMed.  See McCutcheon, 572 
U.S. at 193 n.2 (plurality opinion).  The McCutcheon 



20 

 

plurality explained that FECA’s contribution limits ap-
ply to committees whose activities include “contributing 
to candidates.”  Ibid.  The opinion then stated that those 
contribution limits do “not” apply to any group that 
“makes only independent expenditures and cannot con-
tribute to candidates.”  Ibid.  The opinion cited Speech-
Now for that proposition, suggesting that the Justices 
who joined the opinion regarded SpeechNow as correct.  
Ibid.   

2. Petitioners’ contrary arguments lack merit.  Peti-
tioners observe (Pet. 13-19) that this Court has applied 
more deferential First Amendment scrutiny to limits on 
campaign contributions than to limits on campaign ex-
penditures.  That observation is accurate, but it is be-
side the point here.  The Court has made plain that even 
a limit on contributions imposes “significant First Amend-
ment costs for individual citizens,” and it “has identified 
only one legitimate governmental interest”—“preventing 
corruption or the appearance of corruption”—that can 
justify those costs.  McCutcheon, 572 U.S. at 206-207 
(plurality opinion); see Buckley, 424 U.S. at 23-38.  And 
as explained above, the Court’s precedents establish 
that “the government has no anti-corruption interest in 
limiting contributions to an independent expenditure 
group.”  SpeechNow, 599 F.3d at 695.  It is therefore 
unnecessary to parse the differences between the 
standard applicable to contribution limits and the 
standard applicable to expenditure limits; even under 
the more deferential standard, the absence of a legiti-
mate anti-corruption interest means that Section 
30116(a)(1)(C) cannot constitutionally be applied under 
the circumstances here.  Ibid. 
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Petitioners also invoke (Pet. 17) this Court’s decision 
in McConnell v. FEC, 540 U.S. 93 (2003), upholding lim-
its on contributions to political parties.  Political parties, 
however, differ from independent-expenditure-only 
groups in material ways.  The Court has held that the 
“special relationship,” “unity of interest,” “close affilia-
tion,” and “close ties” between political parties and can-
didates create a real risk that a donor could corrupt a 
candidate by contributing to the candidate’s party.  Id. 
at 145, 152.  In contrast, the Court has emphasized in 
subsequent cases that non-party committees that make 
independent expenditures are “separat[e]” from candi-
dates.  Arizona Free Enterprise, 564 U.S. at 751.  That 
separation “negates the possibility that independent ex-
penditures” (and therefore contributions to non-party 
groups that make independent expenditures) “will re-
sult in the sort of quid pro quo corruption with which 
[the Court’s] case law is concerned.”  Ibid.   

Petitioners contend (Pet. 24) that, in practice, 
“[m]any” political committees operate as “alter egos of 
candidates’ campaigns,” and that contributions to such 
committees raise “the same prospects” of corruption as 
contributions to candidates and political parties.  If a 
particular political committee makes expenditures in 
coordination with a federal candidate’s campaign, the 
SpeechNow holding will be inapplicable by its terms.  
But petitioners do not “allege that any of the commit-
tees [named in their complaint] coordinated their spend-
ing with a candidate.”  Pet. App. 40a. 

As explained above, this Court’s campaign-finance 
jurisprudence has drawn a sharp distinction between 
expenditures that are coordinated with a candidate for 
federal office, which are treated for both statutory and 
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constitutional purposes as contributions to the candi-
date, and independent expenditures to advocate a par-
ticular electoral result.  The concept of a committee that 
does not coordinate with any candidate, yet acts as a 
candidate’s “alter ego,” has no grounding in this Court’s 
precedents.  And petitioners identify no workable con-
stitutional standard that could be used to identify the 
political committees that are properly regarded as a 
candidate’s alter ego even though they make only inde-
pendent expenditures. 

Petitioners raise (Pet. 20-23) the possibility that a 
candidate could enter into a quid pro quo in which a con-
tribution to an independent-expenditure-only political 
committee serves as the illicit quid.  A separate FECA 
provision, however, already guards against that possi-
bility.  As discussed, FECA provides that any payment 
that is coordinated with a candidate “shall be consid-
ered to be a contribution to such candidate.”  52 U.S.C. 
30116(a)(7)(B)(i); see, e.g., Colorado II, 533 U.S. at 443.   
Under that provision, a contribution that is given to an 
independent-expenditure-only group pursuant to an 
agreement with the candidate would be treated as a con-
tribution to the candidate (not simply as a contribution 
to the group), and it would accordingly be subject to the 
caps on direct contributions to candidates. 

C. This Court Should Deny The Petition  

This Court has described judging the constitutional-
ity of a federal statute as “the gravest and most delicate 
duty” of the federal judiciary.  Rostker v. Goldberg, 453 
U.S. 57, 64 (1981) (citation omitted).  The Court has 
therefore applied “a strong presumption in favor of 
granting writs of certiorari to review decisions of lower 
courts holding federal statutes unconstitutional,” even 
in the absence of a circuit conflict.  Maricopa County v. 
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Lopez-Valenzuela, 574 U.S. 1006, 1007 (2014) (Thomas, 
J., respecting the denial of the application for a stay); 
see, e.g., Iancu v. Brunetti, 139 S. Ct. 2294, 2298 (2019).  
That strong presumption is not absolute, however, and 
the Court has occasionally denied review even when a 
court of appeals has held an Act of Congress unconsti-
tutional.  See, e.g., Binderup v. Attorney General 
United States of America, 836 F.3d 336 (3d Cir. 2016) 
(en banc), cert. denied, 137 S. Ct. 2323 (2017); Beer v. 
United States, 696 F.3d 1174 (Fed. Cir. 2012), cert. de-
nied, 569 U.S. 947 (2013); American Civil Liberties Un-
ion v. Mukasey, 534 F.3d 181 (3d. Cir. 2008), cert. denied, 
555 U.S. 1137 (2009).  In the unusual circumstances of this 
case, the question whether Section 30116(a)(1)(C) can con-
stitutionally be applied to independent-expenditure-only 
groups does not warrant this Court’s review. 

1. The courts of appeals that have considered the is-
sue have uniformly concluded that the First Amend-
ment precludes caps on contributions to groups that 
make only independent expenditures.  Before Citizens 
United, one court of appeals had already held that a 
state law imposing such a limit violated the First 
Amendment.  See North Carolina Right to Life, Inc. v. 
Leake, 525 F.3d 274, 293-295 (4th Cir. 2008).  Two 
months after Citizens United was decided, the D.C. Cir-
cuit sitting en banc unanimously held in SpeechNow 
that the FECA limit on contributions to political com-
mittees is unconstitutional as applied to independent-
expenditure-only committees.  See 599 F.3d at 689. 

 Since the decisions in Citizens United and Speech-
Now, five more courts of appeals have likewise held that 
state and local campaign-finance laws imposing such 
limits violated the First Amendment; in each case, the 
decision was unanimous.  See New York Progress & 
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Protection PAC v. Walsh, 733 F.3d 483, 486-488 (2d Cir. 
2013); Texans for Free Enterprise v. Texas Ethics Com-
mittee, 732 F.3d 535, 537-538 (5th Cir. 2013); Wisconsin 
Right to Life State Political Action Committee v. Bar-
land, 664 F.3d 139, 151-155 (7th Cir. 2011); Farris v. 
Seabrook, 677 F.3d 858, 864-868 (9th Cir. 2012); Thal-
heimer v. City of San Diego, 645 F.3d 1109, 1117-1121 
(9th Cir. 2011); Long Beach Area Chamber of Com-
merce v. City of Long Beach, 603 F.3d 684, 696-699 (9th 
Cir.), cert. denied, 562 U.S. 896 (2010); Republican 
Party of New Mexico v. King, 741 F.3d 1089, 1092-1103 
(10th Cir. 2013).  All in all, 30 federal appellate judges 
have considered the issue since Citizens United, and all 
30 have reached the same conclusion:  Limits on contri-
butions to political committees cannot constitutionally 
be applied to groups that make only independent ex-
penditures.  “Few contested legal questions are an-
swered so consistently by so many courts and judges.”  
New York Progress, 733 F.3d at 488.  That consensus 
renders this Court’s intervention unnecessary, particu-
larly since the controlling opinion in McCutcheon ap-
peared to embrace SpeechNow.  See McCutcheon, 572 
U.S. at 193 n.2; pp. 19-20, supra. 

2. Even if the constitutional question warranted this 
Court’s review, this case would be an unsuitable vehicle 
in which to resolve it.  As explained above, the FEC’s 
decision to dismiss petitioners’ administrative com-
plaint was lawful whether or not SpeechNow was cor-
rectly decided.  That is so both because AO 2010-11 pre-
cluded any enforcement action against the committees 
named in petitioners’ administrative complaint, and be-
cause the Commission lawfully acquiesced in the uni-
form appellate case law even setting aside the binding 
effect of the advisory opinion.  See pp. 13-16, supra. 
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To be sure, the courts below (which were bound by 
SpeechNow’s First Amendment holding as a matter of 
circuit precedent) rested their judgments solely on the 
constitutional ruling in SpeechNow.  Those courts did 
not decide “whether the Commission erroneously acqui-
esced [in] SpeechNow or whether the FEC’[s] reliance 
on its advisory opinion was contrary to law.”  Pet. App. 
21a n.8; see id. at 1a-2a.  Under this Court’s precedents, 
however, a respondent is entitled to “defend its judg-
ment on any ground properly raised below whether or 
not that ground was relied upon, rejected, or even con-
sidered by the District Court or the Court of Appeals.”  
Granfinanciera, S. A. v. Nordberg, 492 U.S. 33, 38-39 
(1989) (citation omitted).  If this Court grants review, 
and the FEC then argues on the merits that the dismis-
sal decision properly protects parties that had relied on 
AO 2010-11 and reflects a lawful exercise of enforce-
ment discretion, principles of constitutional avoidance 
will require the Court to address those arguments be-
fore turning to the constitutional question raised by pe-
titioners.  See Ashwander v. Tennessee Valley Author-
ity, 297 U.S. 288, 347 (1936) (Brandeis, J., concurring) 
(“The Court will not pass upon a constitutional question 
although properly presented by the record, if there is 
also present some other ground upon which the case 
may be disposed of.”).   

3. Denying this petition would not wholly insulate 
the First Amendment question from this Court’s re-
view.  Substantially the same First Amendment issue 
can arise—and has arisen—in the context of state and 
local limitations on contributions to groups that make 
only independent expenditures.  See pp. 23-24, supra.  
As petitioners acknowledge (Pet. 13 n.3), the petition 
for a writ of certiorari in City of Long Beach v. Long 
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Beach Area Chamber of Commerce, 562 U.S. 896 (2010) 
(No. 10-155), raised precisely that question.  The Court 
denied that petition, but future petitions presenting the 
same question could still arise.  Review might also be 
available under 52 U.S.C. 30110, which authorizes a na-
tional political party or voter to sue to determine “the 
constitutionality of any provision” of FECA, and which 
requires the district court in such an action to certify 
non-frivolous constitutional questions to the court of ap-
peals, which must hear the matter sitting en banc.  See 
ibid.; CalMed, 453 U.S. at 193 n.14.  

A case that comes to this Court through either of 
those routes would squarely present the question that 
petitioners ask the Court to resolve, without any thresh-
old complications relating to the FEC’s advisory opin-
ions or its enforcement discretion.  Such a case, unlike 
this one, also would avoid imposing burdens on groups 
that have relied in good faith on clear judicial and ad-
ministrative guidance.   
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CONCLUSION 
The petition for a writ of certiorari should be denied. 

Respectfully submitted. 
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