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(I) 

QUESTIONS PRESENTED 

1. Whether a court of appeals may conclusively pre-
sume that an asylum applicant’s testimony is credible 
and true whenever an immigration judge or the Board 
of Immigration Appeals adjudicates an application 
without making an explicit adverse credibility determi-
nation.  

2. Whether, in Dai v. Barr, No. 15-70776 (Mar. 8, 
2018), the court of appeals violated the ordinary remand 
rule as set forth in INS v. Orlando Ventura, 537 U.S. 12 
(2002) (per curiam), when it determined in the first in-
stance that Dai was eligible for asylum and entitled to 
withholding of removal.  
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OPINIONS BELOW 

In Barr v. Dai, No. 19-1155 (Dai), the opinion of the 
court of appeals (Dai Pet. App. 1a-67a) is reported at 
884 F.3d 858.  The order of the reconstituted panel of 
the court of appeals adhering to its prior opinion follow-
ing Judge Reinhardt’s death, along with Judge Trott’s 
amended dissent (Dai Pet. App. 68a-109a), is reported 
at 916 F.3d 731.  The order of the court of appeals deny-
ing rehearing en banc (Dai Pet. App. 110a-157a) is re-
ported at 940 F.3d 1143.  The decisions of the Board of 
Immigration Appeals (Dai Pet. App. 158a-164a) and the 
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immigration judge (Dai Pet. App. 165a-177a) are unre-
ported.   

In Barr v. Alcaraz-Enriquez, No. 19-1156 (Alcaraz), 
the opinion of the court of appeals (Alcaraz Pet. App. 
1a-4a) is not published in the Federal Reporter but is 
reprinted at 727 Fed. Appx. 260.  The order of the court 
of appeals denying rehearing (Alcaraz Pet. App. 5a) is 
unreported.  The decisions of the Board of Immigration 
Appeals (Alcaraz Pet. App. 6a-9a) and the immigration 
judge (Alcaraz Pet. App. 10a-22a) are unreported.  

JURISDICTION 

In Dai, the judgment of the court of appeals was en-
tered on March 8, 2018.  A petition for rehearing was 
denied on October 22, 2019 (Dai Pet. App. 110a-157a).  
On January 10, 2020, Justice Kagan extended the time 
within which to file a petition for a writ of certiorari to 
and including February 19, 2020.  On February 7, 2020, 
Justice Kagan further extended the time to and includ-
ing March 20, 2020.  In Alcaraz, the judgment of the 
court of appeals was entered on March 9, 2018.  A peti-
tion for panel rehearing was denied on November 22, 
2019 (Alcaraz Pet. App. 5a).  On February 11, 2020, Jus-
tice Kagan extended the time within which to file a pe-
tition for a writ of certiorari to and including March 20, 
2020.  The petitions in both cases were filed on that date, 
and were granted on October 2, 2020.  The jurisdiction 
of this Court rests on 28 U.S.C. 1254(1).  

STATUTORY PROVISIONS INVOLVED 

Pertinent statutory provisions are reprinted in the 
appendix to this brief.  App., infra, 1a-63a. 
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STATEMENT 

A. Statutory Background 

1. The Immigration and Nationality Act (INA),  
8 U.S.C. 1101 et seq., authorizes the Attorney General 
or the Secretary of Homeland Security to make a dis-
cretionary grant of asylum to an alien who establishes 
that he is a “refugee,” which the INA defines as one who 
is unwilling or unable to return to or avail himself of the 
protection of his home country “because of persecution 
or a well-founded fear of persecution on account of race, 
religion, nationality, membership in a particular social 
group, or political opinion.”  8 U.S.C. 1101(a)(42)(A);  
8 U.S.C. 1158(b)(1)(A); see 8 U.S.C. 1101(a)(42)(B) 
(providing that a person “who has been persecuted for  
* * *  resistance to a coercive population control pro-
gram  * * *  shall be deemed to have been persecuted on 
account of political opinion”).  An alien may seek to es-
tablish his eligibility for asylum either by filing an af-
firmative asylum application that will be considered in 
the first instance by an asylum officer in United States 
Citizenship and Immigration Services in the Depart-
ment of Homeland Security, see 8 U.S.C. 1158(a), or by 
asserting his eligibility for asylum before an immigra-
tion judge (IJ) in the Department of Justice after re-
moval proceedings have been initiated against him, see 
8 U.S.C. 1229a.   

As amended by the REAL ID Act of 2005, Pub. L. 
No. 109-13, Div. B, 119 Stat. 302, the INA provides that 
the “testimony of the applicant [for asylum] may be suf-
ficient to sustain the applicant’s burden” of establishing 
his refugee status without corroboration, “but only if 
the applicant satisfies the trier of fact that the appli-
cant’s testimony is credible, is persuasive, and refers to 
specific facts sufficient to demonstrate that the applicant 
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is a refugee.”  8 U.S.C. 1158(b)(1)(B)(ii).  In making that 
determination, “the trier of fact may weigh the credible 
testimony along with other evidence of record.”  Ibid.  
The statute further provides that the trier of fact should 
consider the “totality of the circumstances” in making a 
credibility determination.  8 U.S.C. 1158(b)(1)(B)(iii).  
And finally, the statute provides that  “[t]here is no pre-
sumption of credibility” for an alien’s testimony about 
eligibility for asylum; “however, if no adverse credibil-
ity determination is explicitly made, the applicant or 
witness shall have a rebuttable presumption of credibil-
ity on appeal.”  Ibid. 

2. The INA also authorizes an alien who has been 
placed in removal proceedings to apply for protection 
known as withholding of removal.  8 U.S.C. 1231(b)(3).  
If the alien demonstrates that, “because of the alien’s 
race, religion, nationality, membership in a particular 
social group, or political opinion,” “the alien’s life or 
freedom would be threatened” in the country to which 
he would otherwise be removed, then the alien may not 
be removed to that country.  8 U.S.C. 1231(b)(3)(A).  
This protection is not applicable, however, “if the Attor-
ney General decides that  * * *  the alien, having been 
convicted by a final judgment of a particularly serious 
crime[,] is a danger to the community of the United 
States.”  8 U.S.C. 1231(b)(3)(B)(ii). 

An alien who applies for withholding of removal 
bears the burden of proving his eligibility for that form 
of protection.  8 U.S.C. 1229a(c)(4)(A), 1231(b)(3)(C);  
8 C.F.R. 1208.16(b) and (d)(2).  The applicant’s entitle-
ment to protection is evaluated in the first instance by 
an IJ.  8 U.S.C. 1229a(a)(1) and (c)(4).  In determining 
whether an applicant has demonstrated that his life or 
freedom would be threatened for a reason described in 
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Section 1231(b)(3)(A), “the trier of fact shall determine 
whether the alien has sustained the alien’s burden of 
proof, and shall make credibility determinations, in the 
manner described in clauses (ii) and (iii) of section 
1158(b)(1)(B),” described above.  8 U.S.C. 1231(b)(3)(C).  
For all other determinations necessary for a grant of 
withholding, the IJ is charged with “determin[ing] 
whether or not the [applicant’s] testimony is credible, is 
persuasive, and refers to specific facts sufficient to 
demonstrate that the applicant has satisfied the appli-
cant’s burden of proof.”  8 U.S.C. 1229a(c)(4)(B).  “In de-
termining whether the applicant has met such burden, 
the immigration judge shall weigh the credible testi-
mony along with other evidence of record.”  Ibid.  The 
statute further provides that the IJ should consider the 
“totality of the circumstances” in making a credibility 
determination.  8 U.S.C. 1229a(c)(4)(C). And as with el-
igibility for asylum, the statute provides that “[t]here is 
no presumption of credibility” for the applicant’s testi-
mony about eligibility for withholding of removal; again, 
“however, if no adverse credibility determination is ex-
plicitly made, the applicant or witness shall have a re-
buttable presumption of credibility on appeal.”  Ibid. 

3. An alien who has been found ineligible for asylum 
or withholding of removal and is ordered removed by an 
IJ may appeal to the Board of Immigration Appeals 
(Board or BIA).  See 8 C.F.R. 1003.1(b).  If the Board 
affirms the IJ, the alien may file a “petition for review” 
in the court of appeals for the judicial circuit in which 
the IJ completed the proceedings.  8 U.S.C. 1252(b)(2); 
see 8 U.S.C. 1252(a)(1).  The INA provides that on peti-
tion for review, the court of appeals must treat “the ad-
ministrative findings of fact [as] conclusive unless any 
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reasonable adjudicator would be compelled to conclude 
to the contrary.”  8 U.S.C.  1252(b)(4)(B). 

B. Procedural History 

1. Dai 

a. Respondent Ming Dai, a native and citizen of 
China, entered the United States on a tourist visa in 
2012.  Dai Pet. App. 5a.  Later that year, Dai filed an 
affirmative application for asylum.  J.A. 140-155.  Dai 
claimed that in 2009, after his wife became pregnant 
with their second child, family-planning officials and po-
lice officers came to his home to take his wife to have a 
forced abortion.  J.A. 154.  According to Dai, he tried to 
prevent them from taking her, resulting in a physical 
altercation in which police dislocated Dai’s shoulder and 
broke one of his ribs.  J.A. 70-73, 154.  Dai asserted that 
he was subsequently detained in custody for ten days, 
and was released only after he signed a confession ad-
mitting to fighting with the police.  J.A. 59-62, 67-68.  
Dai claimed that when he arrived home, he learned his 
wife had been subjected to a forced abortion and that an 
intrauterine device had been implanted without her con-
sent.  J.A. 120, 154.  According to Dai, he was subse-
quently fired from his job, his wife was demoted, and his 
daughter was denied admission to superior schools, all 
because of his resistance to China’s family-planning pol-
icies.  J.A. 155.  In applying for asylum, Dai stated that 
“I eventually found a way to reach the USA,” and asked 
that the government “[p]lease grant me asylum so that 
I can bring my wife and daughter to safety in the USA.”  
Ibid. 

An asylum officer interviewed Dai in connection with 
his asylum application.  J.A. 109-126.  During the inter-
view, the asylum officer asked Dai whether he had ap-
plied with anyone else for his visa to enter the United 
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States.  J.A. 115.  Dai stated that he had not.  Ibid.  And 
when the officer asked Dai whether his wife and daugh-
ter had travelled to anywhere other than Taiwan, Hong 
Kong, and Australia, Dai likewise answered that they 
had not.  J.A. 117.   

Government records indicated, however, that Dai’s 
wife and daughter had both traveled to the United 
States with him in January 2012.  J.A. 124-125.  Unlike 
Dai, though, they returned to China the following month.  
Ibid.  When the asylum officer asked Dai to explain why 
he had not disclosed that information on his application 
or in his responses to interview questions, Dai paused 
for a long time before admitting that he was afraid to 
say that his wife and daughter had come to the United 
States, because he would then be asked why they had 
gone back to China.  Ibid.  After being asked to tell the 
“real story,” Dai said that he “wanted a good environ-
ment” for his daughter; that his daughter returned to 
China to go to school and his wife returned to her job; 
and that Dai did not have a job in China and that was 
why he had stayed in the United States.  Id. at 112.  The 
asylum officer declined to grant Dai’s affirmative appli-
cation for asylum.  Dai Pet. App. 6a, 168a-169a.   

b. The Department of Homeland Security thereaf-
ter initiated removal proceedings, and Dai renewed his 
application for asylum and sought withholding of re-
moval.  Dai Pet. App. 6a, 168a-169a.  During cross- 
examination before an IJ, Dai “hesitated at some 
length” when asked about why he had not disclosed that 
his wife and daughter had joined him in the United 
States, and “appeared nervous and at a loss for words.”  
Id. at 170a-171a.  He eventually conceded that he had 
been “afraid” to answer why his wife and daughter had 
gone back, and confirmed that the “real story” as to why 
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his family traveled to the United States and returned to 
China, while he stayed here, was that he wanted “a good 
environment” for his child and because his wife had a 
job and he did not.  J.A. 91-94.  Dai further testified that 
his wife and daughter had returned to China because 
his father-in-law was in poor health and needed atten-
tion, and his daughter needed to graduate from high 
school in China.  J.A. 95.  Asked why he did not return 
to China with his family, Dai responded, “[b]ecause at 
that time, I was in a bad mood and I couldn’t get a job, 
so I want to stay here for a bit longer and another friend 
of mine is also here.”  J.A. 103. 

The IJ found Dai removable and denied his applica-
tions for asylum and withholding of removal.  Dai Pet. 
App. 176a.  The IJ concluded that Dai “failed to meet 
his burden of proving eligibility for asylum.”  Id. at 
169a.  “The principal area of concern with regard to 
[Dai’s] testimony,” the IJ observed, “arose during the 
course of [Dai’s] cross-examination” when Dai was 
“asked about various aspects of his interview with an 
Asylum Officer.”  Ibid.   

The IJ explained that both Dai’s testimony and his 
answers to the asylum officer “clearly indicate that 
[Dai] failed to spontaneously disclose that his wife and 
daughter came with him and then returned to China.”  
Dai Pet. App. 173a.  Dai had “paused at length, both 
before the Court and before the Asylum Officer, when 
asked about this topic.”  Ibid.  The IJ found that signif-
icant, because Dai’s “claim of persecution is founded on 
the alleged forced abortion inflicted upon his wife.”  Id. 
at 174a.  The IJ concluded, “I do not find that [Dai’s] 
explanation for her return to China while he remained 
here [is] adequate.”  Id. at 175a.  While Dai “has stated 
that he was in a bad mood and that he had found a job 
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and had a friend here,” that “his daughter’s education 
would be cheaper in China,” and that “his wife wanted 
to go to take care of her father,” the IJ concluded that 
those reasons would not have been “sufficiently sub-
stantial” to explain why Dai’s wife and daughter—but 
not Dai himself—made the “free choice to return to 
China after having allegedly fled that country following 
his wife’s and his own persecution.”  Ibid.  “Given that 
[Dai] has failed to meet his burden of proof for asylum,” 
the IJ found that “he has necessarily failed to meet the 
higher burden for withholding of removal” as well.  Id. 
at 176a.  

c. The BIA “adopt[ed] and affirm[ed]” the IJ’s deci-
sion, concluding that the IJ had “correctly denied 
[Dai’s] applications for failure to meet his burden of 
proof.”  Dai Pet. App. 163a.  The BIA determined that 
Dai’s “family voluntarily returning” and Dai’s “not be-
ing truthful about it is detrimental to his claim and is 
significant to his burden of proof.”  Id. at 163a-164a.  
The Board further stated that the IJ “need not have 
made an explicit adverse credibility finding to neverthe-
less determine that [Dai] did not meet his burden of 
proving his asylum claim.”  Id. at 164a.      

d. Dai filed a petition for review in the Ninth Circuit, 
which was granted by a divided panel.  Dai Pet. App. 
1a-67a.  In an opinion by Judge Reinhardt, the court of 
appeals held that neither the IJ nor the BIA had made 
an explicit finding that Dai’s testimony was not credible, 
and that “in the absence of an explicit adverse credibil-
ity finding by the IJ or the BIA,” an asylum applicant’s 
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testimony must be “deemed credible.”  Id. at 12a-14a.1  
The court based that result on circuit precedent pre- 
dating the amendments made by the REAL ID Act re-
garding the alien’s burden of proof and the assessment 
of credibility.  The court described that precedent as 
holding “that in the absence of an explicit adverse cred-
ibility finding by the IJ or the BIA[, the court is] re-
quired to treat the [alien’s] testimony as credible.”  Id. 
at 13a (citing Kalubi v. Ashcroft, 364 F.3d 1134, 1137 
(9th Cir. 2004); Navas v. INS, 217 F.3d 646, 652 n.3 (9th 
Cir. 2000)).  The court acknowledged (id. at 13a-14a) 
that Congress, in the REAL ID Act, provided for a “re-
buttable presumption of credibility on appeal” when “no 
adverse credibility determination is explicitly made,”  
8 U.S.C. 1158(b)(1)(B)(iii).  But the court concluded that 
the statutory rebuttable presumption applies only “on 
appeal” to the Board, and does not apply on petition for 
review in the court of appeals.  Dai Pet. App. 14a (cita-
tion omitted).  The court therefore concluded that Sec-
tion 1158(b)(1)(B)(iii) did not override circuit precedent 
it described as requiring the court to treat his testimony 
as credible.  Id. at 16a-17a.   

In light of that rule, the court of appeals held that 
Dai’s testimony was sufficient to carry his burden, be-
cause Dai “testified to sufficient facts to demonstrate 
his eligibility for asylum.”  Dai Pet. App. 24a.  The court 
held that the Board’s focus on Dai’s “not being truth-
ful,” id. at 164a, represented an “attempt[] to impermis-
sibly undermine the credibility” that Ninth Circuit 

                                                      
1  Judge Reinhardt passed away while the government’s petition 

for rehearing was pending, and Judge Murguia was selected to re-
place Judge Reinhardt on the panel.  Dai Pet. App. 68a n.**.  Judge 
Murguia and Chief Judge Thomas—who was a member of the orig-
inal panel—adhered to Judge Reinhardt’s opinion.  See ibid. 
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precedent dictated must be accorded to Dai’s testimony, 
id. at 24a.  See id. at 23a (concluding that it was inap-
propriate to attach significance to “concealment” by  
Dai that might in other circumstances have “under-
mine[d] [Dai’s] credibility”).  The court further held 
that although the Board must “ ‘weigh the credible tes-
timony along with other evidence of record,’ 8 U.S.C. 
1158(b)(1)(B)(ii)” to determine the persuasiveness of 
the alien’s testimony, id. at 22a, once credibility is de-
cided—in this case, the court determined, by the failure 
of the IJ or the Board to make an adverse credibility 
finding—“the issue is settled.”  Ibid.  “Credibility con-
cerns that do not justify an adverse credibility finding 
cannot be smuggled into the persuasiveness inquiry so 
as to undermine the finding of credibility [that the court 
is] required to afford Dai’s testimony.”  Id. at 22a-23a. 

Based on that rationale, the court of appeals held 
that Dai was eligible for asylum, and remanded to the 
Board for the discretionary determination of whether to 
grant asylum.  Dai Pet. App. 25a.  The court further de-
termined that the same analysis that led it to conclude 
that Dai was eligible for asylum also established that 
Dai was entitled to withholding of removal, and it in-
structed the agency to grant Dai withholding of removal 
on remand.  Id. at 25a-26a. 

Judge Trott dissented.  Dai Pet. App. 68a-109a.  He 
criticized the majority for employing what he referred 
to as a “meritless irrebuttable presumption of credibil-
ity” that is inconsistent with the statutory limits on ju-
dicial review of removal orders.  Id. at 69a.  In his view, 
under the substantial-evidence standard of review, 
“[t]he sole issue should be whether [respondent’s] un-
edited presentation compels the conclusion that he car-
ried his burden,” such that “no reasonable factfinder 
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could fail to find his evidence conclusive.”  Ibid. (empha-
sis omitted); see id. at 108a (quoting INS v. Elias- 
Zacarias, 502 U.S. 478, 483-484 (1992)).  Pointing to in-
consistencies in Dai’s asylum application and state-
ments that had been identified by the IJ and the Board, 
Judge Trott concluded that no such conclusion was com-
pelled here, and that the majority’s contrary ruling was 
“another example of [the Ninth Circuit’s] intransi-
gence” in immigration cases.  Id. at 76a. 

Beyond his disagreement with the majority’s pre-
sumption of credibility, Judge Trott also criticized the 
majority’s decision to conclusively declare Dai eligible 
for asylum and entitled to withholding of removal, ra-
ther than remanding to the Board to allow it to make 
those determinations in light of the court of appeals’ an-
nounced standard.  Dai Pet. App. 107a-109a.  Judge 
Trott noted that this Court had summarily reversed the 
Ninth Circuit on several occasions for making that same 
error, see ibid. (citing Gonzales v. Thomas, 547 U.S.  
183 (2006) (per curiam), and INS v. Orlando Ventura,  
537 U.S. 12 (2002) (per curiam)), and wrote that “the 
majority opinion follows in our tradition of seizing au-
thority that does not belong to us,” id. at 109a.      

e. The court of appeals denied the government’s pe-
tition for rehearing en banc, with ten active judges dis-
senting from, and two senior judges disagreeing with, 
that decision.  Dai Pet. App. 110a-157a.  

Judge Callahan, joined by Judges Bybee, Bea, M. 
Smith, Ikuta, Bennett, R. Nelson, Bade, Collins, and 
Lee, wrote that the majority had “take[n] the extraor-
dinary position of holding that, absent an explicit ad-
verse credibility ruling, an IJ must take as true an asy-
lum applicant’s testimony that supports a claim for asy-
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lum, even in the face of other testimony from the appli-
cant that would undermine an asylum claim.”  Dai Pet. 
App. 123a.  She explained that the panel majority had 
imposed that rule in two steps:  first, by holding that in 
the absence of an adverse credibility finding, the court 
must deem the alien’s testimony credible; and second, 
by holding that any evidence that would cast doubt on 
the alien’s credibility cannot be relied upon to find the 
alien’s testimony not to be sufficiently persuasive to 
carry his burden of proof.  Id. at 131a-132a.  Judge Cal-
lahan wrote that the panel majority’s approach “ignores 
the realities of factfinding,” explaining that “[ j]ust be-
cause testimony is credible (i.e., believable), it doesn’t 
mean it must be wholly accepted as the truth.  A fact-
finder may resolve factual issues against a party with-
out expressly finding that party not credible.”  Id. at 
123a-124a.  That principle is confirmed here, she wrote, 
by the statutory provision allowing the trier of fact to 
“weigh the credible testimony along with other evidence 
of record,” 8 U.S.C. 1158(b)(1)(B)(ii).  Dai Pet. App. 
134a.  “If credible testimony must be accepted as true,” 
Judge Callahan noted, “there would be nothing for the 
trier of fact to ‘weigh.’ ”  Ibid. 

Judge Collins also issued a dissent from the denial of 
rehearing en banc, joined by Judges Bybee, Bea, Ikuta, 
Bennett, R. Nelson, and Bade.  Dai Pet. App. 140a-157a.  
Judge Collins agreed with the criticisms in Judge Cal-
lahan’s dissent, but added that “the problems with the 
panel majority’s opinion run even deeper” by requiring 
that “unless the agency has made an explicit finding 
that the applicant’s testimony is not credible, this court 
will conclusively presume that testimony to be credi-
ble.”  Id. at 141a.  In Judge Collins’ view, following the 
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REAL ID Act, any presumption of credibility can be re-
butted (before the Board or the court of appeals) “if a 
review of the record otherwise makes clear that (despite 
the lack of an express credibility determination) the IJ 
did not believe certain aspects of the applicant’s state-
ments.”  Id. at 147a-148a.  Judge Collins was of the view 
that the “rebuttable presumption” created by the 
REAL ID Act should be applicable in both the courts of 
appeals and before the Board.  Id. at 148a-150a.  But if 
that provision did not apply in the courts of appeals, he 
noted, that would mean that the courts should not apply 
any presumption of credibility.  Id. at 150a-151a. 

Two senior judges—Judge Trott, in an opinion that 
restated some points from his panel dissent, and Judge 
O’Scannlain, who noted that he agreed with Judge Cal-
lahan’s dissent from denial of rehearing en banc—also 
expressed disagreement with the panel’s opinion.  Dai 
Pet. App. 111a-122a, 140a. 

2.  Alcaraz-Enriquez    

a. Respondent Cesar Alcaraz-Enriquez (Alcaraz), a 
native and citizen of Mexico, entered the United States 
for the first time in 1986 or 1987.  Alcaraz Pet. App. 16a-
17a.  He was previously removed in 2001, 2005, and 
2007.  Id. at 17a-18a.  During his previous periods in the 
United States, Alcaraz was convicted of multiple 
crimes.  J.A. 230-254.  Of particular relevance here, Al-
caraz was convicted in 1999 of inflicting corporal injury 
on a spouse or cohabitant in violation of Cal. Penal Code 
§ 273.5(a) (West 1999), false imprisonment in violation 
of Cal. Penal Code §§ 236-237 (West 1999), and posses-
sion of a controlled substance in violation of Cal. Health 
& Safety Code § 11377 (West 1999).  J.A. 241-242. 

b. Alcaraz again attempted to enter the United 
States unlawfully in December 2013.  Alcaraz Pet. App. 
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11a.  Alcaraz was detained, and in proceedings before 
an IJ he conceded that he was removable under 8 U.S.C. 
1182(a)(2)(A)(i)(II) because of his prior conviction for 
possession of a controlled substance.  Alcaraz Pet. App. 
11a.  Alcaraz contended, however, that he was entitled 
to withholding of removal, based on allegations that he 
had previously been assaulted by police in Mexico and 
that he would be subject to abuse if he returned.  Id. at 
11a, 18a-21a.  

The IJ determined that Alcaraz was not eligible for 
withholding of removal in light of Alcaraz’s prior con-
viction for inflicting corporal injury on a spouse or co-
habitant.  Alcaraz Pet. App. 12a-15a.  In making that 
determination, the IJ considered a probation report 
created in connection with that earlier conviction, which 
contained witnesses’ descriptions of how Alcaraz had 
repeatedly beaten his girlfriend, dragged her back into 
a residence when she attempted to flee, thrown her 
against a staircase, kicked her in the legs and head, and 
sexually assaulted her.  Id. at 12a-14a; J.A. 218-222.  
The IJ also considered more generally the fact that the 
charged crime was inherently serious, with the prose-
cution being required to prove that the defendant will-
fully inflicted harm on the victim, resulting in a trau-
matic condition.  Alcaraz Pet. App. 14a-15a.  Against 
those considerations, the IJ weighed Alcaraz’s testi-
mony during the removal proceedings about the circum-
stances of the earlier conviction, in which Alcaraz 
acknowledged hitting his girlfriend but downplayed the 
seriousness of the assault and claimed that it had been 
prompted by his belief that she was hitting his minor 
daughter.  Id. at 14a; J.A. 189-193.  Based on his assess-
ment of Alcaraz’s testimony and the other evidence, the 
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IJ found that the offense qualified as a “particularly se-
rious crime” under Section 1231(b)(3)(B)(ii), and 
showed that Alcaraz presented “a danger to the commu-
nity of the United States” for purposes of that provision.  
8 U.S.C. 1231(b)(3)(B)(ii); see Alcaraz Pet. App. 14a-
15a.  The IJ therefore determined that Alcaraz was not 
eligible for withholding of removal.  Alcaraz Pet. App. 
14a-15a.   

c.   The Board affirmed.  Alcaraz Pet. App. 6a-9a.  It 
held that the IJ had “properly considered all evidence 
of record in assessing the seriousness of [Alcaraz’s] con-
viction [for inflicting corporal injury,] including weigh-
ing and comparing [Alcaraz’s] testimony at the hearing 
and the probation officer’s report issued during the time 
of his conviction.”  Id. at 8a.  It observed that “[i]n 
weighing the evidence of record, the [IJ] was not re-
quired to adopt [Alcaraz’s] version of events over other 
plausible alternatives,” and held that “[Alcaraz] did not 
satisfy his burden of establishing that his conviction for 
corporal injury under section 273.5(A) was not for a par-
ticularly serious crime.”  Ibid.    

d. The court of appeals granted Alcaraz’s petition 
for review in part, remanding to the Board for reconsid-
eration of his claim for withholding of removal.  See Al-
caraz Pet. App. 1a-4a.  The court held that under its de-
cisions in Navas, supra, and Kalubi, supra, “[w]here 
the BIA does not make an explicit adverse credibility 
finding, [the court] must assume that [the petitioner’s] 
factual contentions are true.”  Alcaraz Pet. App. 2a (ci-
tation omitted; brackets in original).  Applying that 
precedent here, the court held that “the BIA erred 
when it credited the probation report over Alcaraz’s tes-
timony without making an explicit adverse credibility 
finding as to Alcaraz.”  Id. at 3a.  The court also held 
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that “[t]he BIA’s failure to give Alcaraz an opportunity 
to confront” the “witnesses whose testimony was em-
bodied in the probation report  * * *  was error.”  Ibid.  
Accordingly, it remanded to the Board for reconsidera-
tion of Alcaraz’s claim.  Ibid. 

e. The government filed a petition for panel rehear-
ing, asking the panel to hold that petition while the en 
banc court of appeals considered the government’s pe-
tition for rehearing en banc in Dai, which the court of 
appeals had decided the day before its decision in Al-
caraz.  See Alcaraz Pet. App. 1a, 5a; Dai Pet. App. 1a.  
After the court of appeals denied the petition for re-
hearing en banc in Dai, Dai Pet. App. 110a, the panel 
denied the government’s petition for panel rehearing in 
Alcaraz, noting that the petition for rehearing en banc 
in Dai had “squarely presented a question bearing on 
the merits of this case” but had “failed to receive a ma-
jority of the votes of the nonrecused active judges in fa-
vor of en banc consideration and was thus denied.”  Al-
caraz Pet. App. 5a. 

SUMMARY OF ARGUMENT 

I. The IJs who heard  respondents’ testimony deter-
mined that respondents had not established the factual 
predicates necessary to be eligible for the relief and 
protection they seek.  In both cases, the Board agreed.  
The INA, codifying the substantial-evidence standard 
of review in administrative law generally, thus required 
the court of appeals to accept those determinations “un-
less any reasonable adjudicator would be compelled to 
conclude to the contrary.”  8 U.S.C. 1252(b)(4)(B).  That 
standard should have dictated the outcomes in these 
cases:  even if the court of appeals might have assessed 
the evidence differently, the decisions that the IJs and 
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the Board reached here unquestionably reflected a rea-
sonable view of the evidence before them. 

Rather than adhere to the INA’s statutory standard 
of review, however, the court of appeals in Alcaraz ap-
plied circuit precedent under which, because the IJs 
had not explicitly found respondents’ testimony incred-
ible, “[the court] must assume that the [alien’s] factual 
contentions are true.”  Alcaraz Pet. App. 2a (quoting 
Anaya-Ortiz v. Holder, 594 F.3d 673, 679 (9th Cir. 
2010)) (emphasis added; first set of brackets in origi-
nal).  And in Dai, the court cited prior circuit decisions 
so holding and applied such a rule in substance, see Dai 
Pet. App. 13a, 16a, 22a-23a, as Judge Callahan ex-
plained in dissent, see id. at 124a, 127a-128a, 131a-133a.  
That was error:  the INA does not authorize the courts 
of appeals to presume that an alien’s testimony is true 
where the Board has found otherwise.  

Respondents attempt to recast the court of appeals’ 
decisions as embodying merely a presumption of “cred-
ibility,” rather than truthfulness.  But a presumption of 
credibility likewise does not support the Ninth Circuit’s 
disposition of these cases, for two reasons.  First, the 
INA also does not establish a presumption of credibility 
applicable in the courts of appeals.  On the contrary, it 
establishes a general rule that “[t]here is no presump-
tion of credibility” in assessing an alien’s eligibility for 
asylum or entitlement to withholding of removal,  
8 U.S.C. 1158(b)(1)(B)(iii); see  8 U.S.C. 1229a(c)(4)(C), 
subject to a single exception that is inapplicable in a 
court of appeals.  

Second, even if the court of appeals could presume 
that respondents’ testimony in support of their eligibil-
ity for relief or protection was credible, it does not fol-
low that the Board was “[un]reasonable,” 8 U.S.C. 
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1252(b)(4)(B), in concluding that other evidence (includ-
ing, in Dai’s case, other aspects of his own testimony) 
outweighed that eligibility-supporting testimony or 
that the alien’s testimony was insufficiently persuasive 
to carry his burden of proof.  To say that evidence is 
“credible” means simply that it is “[c]apable of being be-
lieved.”  The American Heritage Dictionary of the Eng-
lish Language 438 (3d ed. 1996) (American Heritage 
Dictionary).  It does not mean that the evidence must 
be believed.  Indeed, the INA expressly contemplates 
that IJs will “weigh the credible testimony” against 
other evidence, including other credible testimony, in 
order to decide which evidence is most “persuasive.”   
8 U.S.C. 1158(b)(1)(B)(ii); see 8 U.S.C. 1229a(c)(4)(B).  
So long as the result of that weighing is one that a “rea-
sonable adjudicator” could reach, the court of appeals 
must sustain it.  8 U.S.C. 1252(b)(4)(B). 

II.  After setting aside a reasonable decision of the 
Board that it should have upheld, the court of appeals 
compounded its error in Dai by barring the Board from 
further considering Dai’s eligibility for asylum and en-
titlement to withholding of removal.  Rather than re-
mand to the Board for reconsideration of those issues in 
light of its opinion, the court resolved them for itself in 
Dai’s favor.  Doing so was inconsistent with this Court’s 
admonitions that when a court of appeals determines 
that administrative findings are insufficient to support 
the denial of asylum, “the proper course, except in rare 
circumstances, is to remand to the agency for additional 
investigation or explanation.”  INS v. Orlando Ventura, 
537 U.S. 12, 16 (2002) (per curiam) (citation omitted).  
And the court of appeals’ disregard of the “ordinary re-
mand requirement,” ibid. (citation omitted), was partic-
ularly egregious here, where there is simply no basis for 
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contending that the result the court of appeals imposed 
was the only possible result the Board could have 
reached on further consideration.  This Court has sum-
marily reversed the Ninth Circuit for similar errors be-
fore.  See id. at 18; Gonzales v. Thomas, 547 U.S. 183, 
187 (2006) (per curiam).  If the Court reaches this sec-
ond question at all, it should reverse the Ninth Circuit 
for the error again here.  

ARGUMENT 

I.  THE COURT OF APPEALS ERRED BY FAILING TO  
APPLY THE SUBSTANTIAL-EVIDENCE STANDARD  
OF REVIEW REQUIRED BY THE INA  

A. The INA Requires A Court Of Appeals To Sustain The 
Board’s Determination That An Alien Has Not Proven 
His Eligibility For Relief, So Long As That  
Determination Is Supported By Substantial Evidence 

Through an amendment to the INA in the Illegal Im-
migration Reform and Immigrant Responsibility Act of 
1996, Pub. L. No. 104-208, Div. C, 110 Stat. 3009-546, 
Congress directed that a court of appeals reviewing an 
order of removal must accept the Board’s findings of 
fact as “conclusive unless any reasonable adjudicator 
would be compelled to conclude to the contrary.”  8 
U.S.C. 1252(b)(4)(B).  In doing so, Congress codified 
this Court’s holding in INS v. Elias-Zacarias, 502 U.S. 
478 (1992), that an asylum applicant who “seeks to ob-
tain judicial reversal of the BIA’s determination” that 
he is ineligible for asylum or not entitled to withholding 
of removal “must show that the evidence he presented 
was so compelling that no reasonable factfinder could 
fail to find the requisite fear of persecution,” id. at 483-
484.  See Nasrallah v. Barr, 140 S. Ct. 1683, 1692 (2020). 



21 

 

That standard is, to state the obvious, “highly defer-
ential.”  Nasrallah, 140 S. Ct. at 1692.  It is also familiar, 
embodying “the substantial-evidence standard” that is 
common throughout administrative law.  Ibid.; see  
5 U.S.C. 706(2)(E) (allowing a reviewing court to set aside 
agency action that is “unsupported by substantial evi-
dence”).  And as with the application of the substantial-
evidence standard in other contexts, application of the 
substantial-evidence standard to removal proceedings 
means that it is the agency—not a reviewing court—
that has responsibility to choose from among the com-
peting factual narratives the record before it could plau-
sibly support.  Congress’s choice in this regard reflects 
the fact that IJs and the Board have “examined more of 
these cases than any court ever has or ever can,” INS v. 
Cardoza-Fonseca, 480 U.S. 421, 460 (1987) (Powell, J., 
dissenting), and are thus particularly well-suited to 
evaluating the sorts of evidentiary claims that fre-
quently arise in removal proceedings.  See INS v. Or-
lando Ventura, 537 U.S. 12, 17 (2002) (per curiam) (ex-
plaining that the INA entrusts the agency with making 
evidentiary determinations so that it can “bring its ex-
pertise to bear” on immigration-related questions).2 

Accordingly, while neither the IJ nor the Board may 
“arbitrarily disbelieve credible evidence” offered in 
support of an alien’s claim, they may decline to find that 
evidence persuasive (and thus find the alien ineligible 
for relief  ) if the record contains “contrary evidence” of 
the “kind and quality” that makes such a decision rea-
sonable.  Director, Office of Workers’ Compensation 

                                                      
2  Further reflecting the expertise that IJs develop through their 

experience hearing large numbers of removal cases, the Board has 
directed that even within the agency, IJs’ factual determinations are 
reviewed under a clear-error standard.  See 8 C.F.R. 1003.1(d)(3). 
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Programs v. Greenwich Collieries, 512 U.S. 267, 279 
(1994) (quoting S. Rep. No. 752, 79th Cong., 1st Sess. 22 
(1945) (Senate Report on the Administrative Procedure 
Act)) (emphasis added).  It is likewise “within the prov-
ince of the” IJ or the Board “to credit part of [a] witness’ 
testimony without accepting it all,”  Banks v. Chicago 
Grain Trimmers Assn., 390 U.S. 459, 467 (1968), and 
thus to conclude that the portions of an alien’s testi-
mony that undermine his eligibility for relief outweigh 
those portions that support such eligibility.  So long as 
“on [the agency] record it would have been possible for 
a reasonable jury to reach the Board’s conclusion,” Al-
lentown Mack Sales & Service, Inc. v. National Labor 
Relations Board, 522 U.S. 359, 366-367 (1998), a review-
ing court may not set the Board’s determination aside.  
See 8 U.S.C. 1252(b)(4)(B); Elias-Zacarias, 502 U.S. at 
483-484.   

B. The Board’s Determinations Here Easily Satisfy The 
Substantial-Evidence Standard 

Under a proper application of the substantial- 
evidence standard codified in Section 1252(b)(4)(B), the 
court of appeals should have rejected respondents’ chal-
lenges to the Board’s determinations that Dai was inel-
igible for asylum and that neither respondent was eligi-
ble for withholding of removal.  We address each case 
in turn.  

1. In Dai, the IJ focused on specific problems with 
Dai’s testimony that led the IJ to find Dai had not 
proven past persecution or a well-founded fear of future 
persecution.  See Dai Pet. App. 175a-176a.  Specifically, 
the IJ “d[id] not find that [Dai’s] explanations for [his 
wife’s] return to China while he remained here are ade-
quate.”  Id. at 175a.  Dai “allegedly fled [China] follow-
ing his wife’s and his own persecution”; but if that were 
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really the true reason they had left China, the IJ con-
cluded, Dai’s wife would have needed more “substan-
tial” “reasons” for returning than the ones Dai offered.  
Ibid.; see id. at 174a (expressing skepticism about “the 
alleged forced abortion inflicted upon his wife”).  Espe-
cially given Dai’s “lack of forthrightness” about those 
facts, the IJ reasonably found that Dai “failed to meet 
his burden” of showing his eligibility for asylum or en-
titlement to withholding of removal.  Id. at 173a, 176a. 

The Board “adopt[ed] and affirm[ed]” the IJ’s deci-
sion, amplifying in the process some of the IJ’s key find-
ings.  Dai Pet. App. 163a.  It explained that Dai “failed 
to disclose” his wife’s voluntary return precisely be-
cause he recognized that disclosing it “would be per-
ceived as inconsistent with his claims of past and feared 
future persecution”—i.e., his claim of “allegedly flee-
ing” China because of coercive population control poli-
cies.  Id. at 163a-164a.  Both Dai’s “family voluntarily 
returning and his not being truthful about it,” the Board 
found, thus “significant[ly]” undermined Dai’s attempt 
to prove he had previously faced persecution and feared 
he would face it again if he returned to China.  Id. at 
164a. 

Perhaps a different factfinder could have concluded 
that Dai’s family returned to China despite a well-
founded fear of persecution, because “his daughter’s ed-
ucation would be cheaper” there and “his wife wanted 
to go to take care of her father.”  Dai Pet. App. 175a.  
But in light of the evidence in the administrative record, 
the decisions of the IJ and Board to reject those reasons 
as “not  * * *  sufficiently substantial” to explain his 
family’s return if they had truly been subject to perse-
cution, ibid., were well within the range of conclusions 
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that a “reasonable adjudicator” could reach, 8 U.S.C. 
1252(b)(4).  

2. In Alcaraz, too, substantial evidence supports the 
Board’s determination that Alcaraz’s prior conviction 
for domestic violence qualified as a “particularly serious 
crime,” 8 U.S.C. 1231(b)(3)(B)(ii), and thus made him in-
eligible for withholding of removal.  The IJ observed 
that the nature of the crime of conviction was inherently 
serious, because the prosecution had been required to 
prove that the defendant willfully inflicted harm on the 
victim, resulting in a traumatic condition.  Alcaraz Pet. 
App. 14a-15a.  The IJ also considered a probation report 
containing witnesses’ statements that Alcaraz had sex-
ually assaulted his girlfriend and struck her in particu-
larly vicious ways. 3  Id. at 12a-14a; see pp. 15-16, supra.  
The IJ found that evidence outweighed respondent’s 
testimony, offered during the removal proceeding, that 
his crime had not been particularly serious because,  
although he had struck his girlfriend while using meth-
amphetamines, he had done so only because she had, he 
maintained, hit their daughter.  Alcaraz Pet. App. 14a; 
see id. at 12a-13a, 17a; J.A. 176-178, 189-193.  The Board 
affirmed, concluding that the IJ had “properly consid-
ered all evidence of record in assessing the seriousness 
of the respondent’s conviction, including weighing and 
comparing the respondent’s testimony at the hearing 
and the probation officer’s report issued during the time 
of his conviction.”  Id. at 8a. 

                                                      
3  The Ninth Circuit has held that in making a particularly serious 

crime determination, “[t]he factors to be considered are:  (1) ‘the 
nature of the conviction,’ (2) ‘the type of sentence imposed,’ and (3) 
‘the circumstances and underlying facts of the conviction.’ ”  Bare v. 
Barr, 975 F.3d 952, 961-962 (2020) (quoting In re N-A-M-, 24 I. & 
N. Dec. 336, 342 (B.I.A. 2007)). 
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Again, perhaps it is conceivable that a different fact-
finder, presented with the same evidence, would have 
concluded that Alcaraz’s conviction for willfully inflict-
ing harm on his girlfriend, producing a traumatic condi-
tion, had occurred in a way that made it not a “particu-
larly serious crime.”  8 U.S.C. 1231(b)(3)(B)(ii).  But 
given the evidence of record, including the probation re-
port containing witnesses’ descriptions of Alcaraz’s en-
gaging in especially vicious conduct, the Board’s deter-
mination was unquestionably one that a “reasonable ad-
judicator” could reach, 8 U.S.C. 1252(b)(4).4 

                                                      
4  As the government observed in recommending that the Court 

not grant plenary review in Alcaraz but instead hold the Alcaraz 
petition pending a decision in Dai, see Alcaraz Cert. Reply Br. 11-
12, the court of appeals separately determined that Alcaraz should 
have been given an opportunity to cross-examine the witnesses 
whose statements appeared in the probation report.  See Alcaraz 
Pet. App. 2a-3a.  Alcaraz did not assert in his brief in opposition that 
the decision below could be affirmed on that alternative basis, how-
ever, and indeed argued that his case provided a better vehicle than 
Dai for addressing the validity of the Ninth Circuit’s presumption 
about an alien’s testimony.  See Alcaraz Br. in Opp. 30-35.  Alcaraz 
has thus waived any argument that the IJ’s decision to admit the 
probation report without allowing for cross-examination would pro-
vide a sufficient basis, by itself, for the Court to affirm the court  
of appeals’ judgment.  See, e.g., Franchise Tax Board v. Hyatt,  
139 S. Ct. 1485, 1491 n.1 (2019); City of Canton v. Harris, 489 U.S. 
378, 383-384 (1989).  In any event, the court of appeals’ treatment of 
the government’s petition for rehearing reflects a recognition that 
if Ninth Circuit precedent regarding the presumption it applied 
were to be overruled, that might change the proper disposition of 
the case; there otherwise would have been no reason to hold in abey-
ance the petition for panel rehearing of its unpublished decision in  
Alcaraz.  See Alcaraz Cert. Reply Br. 11-12; Alcaraz Pet. App. 5a.  
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C.  The Court of Appeals Overturned The Board’s Reasonable 
Determinations Based On An Erroneous Judicially  
Created Presumption 

Because the Board’s determinations in both cases  
reflected reasonable views of the record, Section 
1252(b)(4) required the court of appeals to accept them.  
The court did not do so.  Instead, the court in Alcaraz 
applied circuit precedent under which, “[w]here the 
BIA does not make an explicit adverse credibility find-
ing, [the court of appeals] must assume that [the alien’s] 
factual contentions are true.”  Alcaraz Pet. App. 2a 
(quoting Anaya-Ortiz v. Holder, 594 F.3d 673, 679 (9th 
Cir. 2010)) (first set of brackets in original).  And in Dai, 
the court cited prior circuit decisions so holding and ap-
plied such a rule in substance, see Dai Pet. App. 13a-
14a (discussing Hu v. Holder, 652 F.3d 1011, 1013 n.1 
(9th Cir. 2011); Kalubi v. Ashcroft, 364 F.3d 1134, 1137 
(9th Cir. 2004); Navas v. INS, 217 F.3d 646, 652 n.3 (9th 
Cir. 2000)), 16a, 22a-23a, as Judge Callahan explained 
in dissent, see id. at 124a, 127a-128a, 131a, 132a-133a; 
see Dai Pet. App. 13a-14a.  Because the Board’s factual 
determinations were contrary to testimony that was 
covered in each case by the Ninth Circuit’s judicially 
created presumption, the court granted the petitions for 
review.  That was error.5 

                                                      
5  At the certiorari stage, Dai argued that the court of appeals had 

not applied a presumption of truthfulness in his case, but only a 
more limited presumption of credibility.  See Dai Br. in Opp. 13-17.  
As the judges dissenting from rehearing en banc below explained, 
the panel majority applied a presumption of truthfulness in sub-
stance, even though it did not explicitly state that it was presuming 
Dai’s testimony was “true.”  See Dai Pet. App. 132a (Callahan, J., 
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Nothing in the INA authorizes a court of appeals to 
concluded that an alien’s “factual contentions are true,” 
and that contrary factual determinations by the IJ or 
Board accordingly are impermissible, merely because 
the agency decisions do not contain an “explicit adverse 
credibility finding.”  Alcaraz Pet. App. 2a (citation omit-
ted).  On the contrary, the INA provides that “[i]n de-
termining whether the applicant [for asylum] has met 
the applicant’s burden, the trier of fact may weigh the 
credible testimony along with other evidence of record.”  
8 U.S.C. 1158(b)(1)(B)(ii); see 8 U.S.C. 1229a(c)(4)(B) 
(“In determining whether the applicant [for withhold-
ing of removal] has met [the applicant’s] burden, the im-
migration judge shall weigh the credible testimony 
along with other evidence of record.”).  This provision 
means that even if the trier of fact concludes that some 
or all of the alien’s testimony may be “credible”—i.e., 
“[c]apable of being believed,” American Heritage Dic-
tionary 438—the trier of fact remains free to conclude 
that the testimony’s probative force is outweighed by 
“other evidence” that the trier of fact finds more per-
suasive.  8 U.S.C. 1158(b)(1)(B)(ii); see 8 U.S.C. 

                                                      
dissenting from denial of rehearing en banc).  And all of the deci-
sions that the court cited for the “rule” that it stated “controls here” 
expressly invoked the presumption of truthfulness.  Dai Pet. App. 
14a; see Hu, 652 F.3d at 1013 n.1 (holding that unless the Board 
makes “an explicit adverse credibility finding, we assume that the 
facts in [the alien’s testimony] are true”) (emphasis added); Kalubi, 
364 F.3d at 1137 (“Testimony must be accepted as true in the ab-
sence of an explicit adverse credibility finding.”) (emphasis added); 
Navas, 217 F.3d at 652 n.3 (Absent “an explicit adverse credibility 
finding, we must assume that the applicant’s factual contentions are 
true.”) (emphasis added). In any event, a presumption of credibility 
does not provide a proper basis for setting aside the Board’s deci-
sion.  See pp. 28-34, infra. 
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1229a(c)(4)(B).  The mere absence of a finding that tes-
timony is not credible, therefore, does not mean that the 
testimony must be true.   

Under Section 1252(b)(4), so long as the determina-
tion reached after weighing all the evidence of record is 
one that a “reasonable adjudicator” could reach, the 
court of appeals must defer to it.  8 U.S.C. 1252(b)(4).  A 
court of appeals is not free to disregard that statutorily 
mandated deference based on its case-specific assess-
ment that a particular alien’s testimony should have 
been believed.  A fortiori, neither is it free to do so based 
on a judge-made categorical presumption that all al-
iens’ testimony should be believed unless the IJ or the 
Board states explicitly on the record that the testimony 
is not credible.  Cf. Vermont Yankee Nuclear Power Corp. 
v. Natural Resources Defense Council, Inc., 435 U.S. 519, 
524 (1978). 

D.  Respondents’ Arguments That The Decisions Below 
Properly Rest On A Presumption of Credibility Are 
Wrong 

Respondents make no effort to justify the presump-
tion of truthfulness recited in the court of appeals’ deci-
sion in Alcaraz and in the earlier circuit precedents that 
the court found controlling in Dai.  Instead, they argue 
that the INA requires courts of appeals to apply a pre-
sumption of credibility, and that this credibility pre-
sumption required the court of appeals to set aside the 
Board’s decisions here.  See Dai Br. in Opp. 21-26; Al-
caraz Br. in Opp. 11-18.  Respondents are wrong on 
both points.  

1. As an initial matter, the INA does not require 
courts of appeals to presume that an alien’s testimony 
is credible.  That sort of rigid, “categorical rule” would 
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be in considerable tension with the “case-by-case” eval-
uation based on the whole record that substantial- 
evidence review ordinarily entails.  Biestek v. Berryhill, 
139 S. Ct. 1148, 1157 (2019).  And, indeed, in enacting 
the REAL ID Act in 2005, Congress provided that ordi-
narily “[t]here is no presumption of credibility” in as-
sessing an alien’s eligibility for asylum or entitlement to 
withholding of removal.  8 U.S.C. 1158(b)(1)(B)(iii) (asy-
lum); see 8 U.S.C. 1231(b)(3)(C) (making the same rule 
applicable to evaluation of whether the alien has shown 
a qualifying threat to “life or freedom” for purposes of 
withholding of removal); 8 U.S.C. 1229a(c)(4)(C) (mak-
ing the same rule applicable to all applications for relief 
or protection from removal more generally).   

Congress created just one exception to that general 
rule:  “[I]f no adverse credibility determination is  
explicitly made, the applicant or witness shall have a  
rebuttable presumption of credibility on appeal.”   
8 U.S.C. 1158(b)(1)(B)(iii); see 8 U.S.C. 1229a(c)(4)(C), 
1231(b)(3)(C).  As the court of appeals recognized in Dai 
and both respondents concede, however, “the rebutta-
ble presumption provision of the REAL ID Act applies 
only to appeals to the BIA, not to petitions for review in 
[the courts of appeals].”  Dai Pet. App. 14a.; see Alcaraz 
Br. in Opp. 13 (acknowledging that “an ‘appeal’ from an 
immigration court is to the BIA”) (citation omitted); 
Dai Br. in Opp. 23 (acknowledging that “the court of ap-
peals  * * *  hears immigration matters not on appeal 
but on a ‘petition for review’ ”) (citing 28 U.S.C. 2344). 

Because that exception applies only before the 
Board, review in the courts of appeals is properly car-
ried out under the INA’s general rule that “[t]here  
is no presumption of credibility” accorded to aliens’  
testimony.  8 U.S.C. 1158(b)(1)(B)(iii); see 8 U.S.C. 
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1229a(c)(4)(C), 1231(b)(3)(C).  Rather than giving force 
to that statutory rule, however, the court of appeals in-
stead defaulted to pre-REAL ID Act circuit precedent.  
See Dai Pet. App. 14a.  It reasoned that because the 
“rebuttable presumption provision” is inapplicable to a 
court of appeals’ consideration of a petition for review, 
the REAL ID Act therefore did not “repeal[]” the Ninth 
Circuit’s pre-existing irrebuttable presumptions.  Ibid.  
That analysis was backwards:  when the statutory ex-
emption does not apply, it is the statutory rule that ap-
plies, not a different and contrary judge-made rule.  

Respondents seek to defend the court of appeals’ re-
sult by arguing that while the exception applies on re-
view before the Board, the general rule applies only to 
IJs.  See Dai Br. in Opp. 22-23; Alcaraz Br. in Opp. 15-
16.  That argument makes little sense:  if the general 
rule applied only to IJs, there would have been no need 
to create an exception to the rule for proceedings before 
the Board.  And where Congress intended credibility- 
related provisions of the relevant sections to apply spe-
cifically to IJs, it said so expressly.  See, e.g., 8 U.S.C. 
1229a(c)(4)(B) (“In determining whether the applicant 
has met [the applicant’s] burden, the immigration 
judge shall weigh the credible testimony along with 
other evidence of record.”) (emphasis added); 8 U.S.C. 
1229a(c)(4)(C) (“[T]he immigration judge may base a 
credibility determination on” various factors.) (empha-
sis added); 8 U.S.C. 1158(b)(1)(B)(ii) (“In determining 
whether the applicant has met the applicant’s burden, 
the trier of fact may weigh the credible testimony along 
with other evidence of record.”) (emphasis added);  
8 U.S.C. 1158(b)(1)(B)(iii) (“[A] trier of fact may base a 
credibility determination on [certain specified crite-
ria].”) (emphasis added).  That Congress included no 
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such limitation in the general rule barring use of a pre-
sumption of credibility indicates that it intended that 
rule to apply more broadly.  See, e.g., Russello v. United 
States, 464 U.S. 16, 23 (1983) (“Where Congress in-
cludes particular language in one section of a statute 
but omits it in another section of the same Act, it is gen-
erally presumed that Congress acts intentionally and 
purposely in the disparate inclusion or exclusion.”) 
(brackets and citation omitted).  

2. In any event, even if a presumption that an alien’s 
testimony is credible did apply in the courts of appeals, 
that presumption would not empower a reviewing court 
to set aside a decision in which both the IJ and the 
Board have reasonably determined that other evidence 
in the record outweighs the testimony supporting the 
alien’s claims.  

In ruling for respondents below, the court of appeals 
treated all of the testimony respondents offered in sup-
port of their claims as necessarily true, and thus as suf-
ficient to establish their claims.  See p. 26, supra.  It said 
that expressly in Alcaraz, treating Alcaraz’s “factual 
contentions a[s] true” and on that basis holding that the 
IJ and Board had “erred when [they] credited the pro-
bation report over Alcaraz’s testimony.”  Alcaraz Pet. 
App. 2a-3a (citation omitted).  The court’s language in 
Dai was less direct, but the substance of its decision 
there was the same:  it held that the IJ and Board had 
erred by relying on aspects of Dai’s testimony that un-
dermined his claims of persecution and determining 
that Dai had not carried his burden of proof on his 
claims.  See Dai Pet. App. 18a-24a.  And the Court then 
affirmatively declared Dai eligible for asylum and enti-
tled to withholding of removal.  Id. at 25a-26a.  Those 
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legal determinations would only be possible based upon 
a finding that Dai’s claims of persecution were true. 

A presumption limited only to credibility, in con-
trast, could not support the result in either case.  As 
Judge Callahan explained in her dissent from denial of 
rehearing en banc in Dai (Dai Pet. App. 136a-138a), 
there is a material difference between the “credibility” 
of an alien’s testimony and its underlying truthfulness 
or ultimate persuasiveness.  To be “credible,” as noted 
above, is simply to be “[c]apable of being believed.”  
American Heritage Dictionary 438.  And the INA pro-
vides that, in order for an alien to carry his burden with-
out corroboration, his testimony must be both “credi-
ble” and “persuasive.”  8 U.S.C. 1158(b)(1)(B)(ii); see  
8 U.S.C. 1229a(c)(4)(B).  That statutory text “contem-
plates that an alien’s testimony may be ‘credible’ yet not 
‘persuasive,’ for otherwise the second determination 
would be superfluous.”  Doe v. Holder, 651 F.3d 824, 830 
(8th Cir. 2011).   

A factfinder accordingly can conclude that testimony 
is facially “credible,” in the sense that it is capable of 
being believed, but find that the testimony is not actu-
ally true or ultimately is not sufficiently persuasive to 
establish essential elements of the alien’s burden of 
proof in light of the record as a whole.  That could read-
ily occur, for example, when two credible witnesses tes-
tify to contradictory things and a factfinder is required 
to decide which, if either, is telling the truth or what the 
ultimate factual circumstances were or are.  Dai Pet. 
App. 136a-137a  (Callahan, J., dissenting from denial of 
rehearing en banc).  Indeed, the presumption of credi-
bility applicable before the Board potentially applies to 
the testimony of any “applicant or witness” who testifies 
in the removal proceedings, 8 U.S.C. 1158(b)(1)(B)(iii), 
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raising the possibility of two competing accounts that 
are both presumed to be credible and yet cannot both 
be believed.   

Presuming that an alien’s testimony was credible, 
therefore, does not establish that an IJ or the Board 
lacked a “reasonable” basis for choosing not to believe 
it, or for finding on the basis of all the evidence that the 
testimony is not sufficiently persuasive to establish the 
alien’s eligibility for relief.  8 U.S.C. 1252(b)(4).  Thus, 
even assuming Alcaraz’s testimony about the circum-
stances in which he struck his girlfriend was capable of 
being believed, that would not mean that the IJ and the 
Board were required to accept his testimony over the 
probation report and other evidence that contradicted 
it.  See Alcaraz Pet. App. 7a-9a, 12a-15a.  And even as-
suming Dai’s testimony that he was persecuted for at-
tempting to prevent a forced abortion was capable of 
being believed, that would not mean that the IJ and the 
Board were required to accept that testimony as true in 
the face of evidence related to his family’s return to 
China that the IJ and Board concluded was inconsistent 
with Dai’s claims.  Dai Pet. App. 163a-164a, 175a-176a. 

3. Properly distinguishing credibility from persua-
siveness or truthfulness in this way does not render the 
INA’s references to credibility “meaningless.”  Alcaraz 
Br. in Opp. 16.   

Where an IJ accepts an alien’s testimony as suffi-
cient to carry the alien’s burden of proof and therefore 
rules in favor of the alien, the “rebuttable presumption 
of credibility on appeal” to the Board helps to ensure 
due respect for the IJ’s factual determination.  8 U.S.C. 
1158(b)(1)(B)(iii); see 8 U.S.C. 1229a(c)(4)(C); see also  
8 C.F.R. 1003.1(d)(3) (providing, as a regulatory matter, 
that the Board will set aside an IJ’s findings of fact only 
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if they are “clearly erroneous”).  Because of the finding 
of credibility made or imputed to the IJ in that circum-
stance, the Board cannot “stand mute and arbitrarily 
disbelieve [the] evidence.”  Greenwich Collieries, 512 U.S. 
at 279 (citation omitted).  Instead, the “credible and 
credited evidence must be accepted as true except as 
the contrary has been shown or such evidence has been 
rebutted or impeached by duly credited evidence or by 
facts officially noticed and stated.”  Ibid. (quoting H.R. 
Rep. No. 1980, 79th Cong., 2d Sess. 36 (1946) (House 
Report on Administrative Procedure Act)) (emphasis 
added).  

But such a presumption would have little, if any, ef-
fect in circumstances like the ones presented here, 
where an IJ determines that testimony supporting an 
alien’s claim is not persuasive (even if credible) and the 
Board affirms.  Contrary to Alcaraz’s arguments, a de-
cision by a court of appeals declining to set aside the 
shared determination by the IJ and the Board in that 
scenario is not inconsistent with the asserted presump-
tion because it is not “based on lack of credibility,” and 
neither does it involve “  ‘deny[ing] a petition for review 
on a ground [on which] the BIA itself did not base its 
decision.’ ”  Dai Pet. App. 16a (citation omitted; second 
set of brackets in original); see Alcaraz Br. in Opp. 14 
(citing SEC v. Chenery Corp., 332 U.S. 194, 196-197 
(1947)).  Instead, it simply reflects recognition that the 
IJ and Board could reasonably determine that the tes-
timony, even if capable of being believed, was ultimately 
unpersuasive—and that Congress required the court of 
appeals to defer to that reasonable determination.  See 
8 U.S.C. 1252(b)(4)(B).  The court of appeals’ failure to 
heed that statutory command requires reversal in both 
cases.  
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II.  THE COURT OF APPEALS COMPOUNDED ITS ERROR 
IN DAI BY FAILING TO FOLLOW THE ORDINARY  
REMAND RULE  

The court of appeals compounded its error in Dai by 
requiring the Board to treat Dai as eligible for asylum 
and entitled to withholding of removal, rather than al-
lowing the Board to address those issues again on re-
mand.  Dai Pet. App. 25a-26a.  Even if the court had 
been justified in setting aside the Board’s decision, 
there was no justification for conclusively resolving 
those issues in Dai’s favor rather than simply vacating 
the Board’s decision and remanding.  Indeed, this Court 
has summarily reversed the court of appeals for making 
that same error in the past, as several of the dissenting 
Ninth Circuit judges noted.  See Gonzales v. Thomas, 
547 U.S. 183 (2006) (per curiam); Ventura, supra; Dai 
Pet. App. 125a (Callahan, J., dissenting from denial of 
rehearing en banc) (“We are asking yet again to be sum-
marily reversed for violating the ‘ordinary remand 
rule.’ ”) (quoting Thomas, 547 U.S. at 187); Dai Pet. 
App. 108a-109a (Trott, J., dissenting) (similar). 

A. This Court has explained that, “[w]ithin broad 
limits[,] the law entrusts the agency to make the basic 
asylum eligibility decision.”  Ventura, 537 U.S. at 16.  
Accordingly, when a court of appeals determines that 
the findings of the IJ or the Board are insufficient to 
support the denial of relief or protection, “the proper 
course, except in rare circumstances, is to remand to the 
agency for additional investigation or explanation.”  
Ibid. (citation omitted).  Doing so permits “[t]he agency  
* * *  [to] bring its expertise to bear upon the matter” 
in light of any deficiencies identified by the court of ap-
peals, including by reevaluating the existing record and 
providing “informed discussion and analysis” under a 
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proper framework, id. at 17, and it allows for receipt of 
additional evidence if appropriate, id. at 18.  A court of 
appeals that undertakes those tasks itself “seriously 
disregard[s] the agency’s legally mandated role.” Id. at 
17; see Thomas, 547 U.S. at 185-187 (similar).  

B. The court of appeals demonstrated just such “se-
rious[] disregard[]” here.  Ventura, 537 U.S. at 17.  Hav-
ing concluded (erroneously) that the absence of an ex-
plicit adverse credibility finding allowed it to disregard 
all of the evidence in the record supporting the IJ’s and 
the Board’s decisions not to credit Dai’s testimony, the 
court did not simply vacate the Board’s decision and re-
mand to allow for further evaluation and, if appropriate, 
additional evidence.  Instead, the court deemed the tes-
timony actually true and ultimately persuasive, and or-
dered relief accordingly—conclusively determining that 
Dai had carried his burden of proving eligibility for asy-
lum and entitlement to withholding of removal.  Dai 
Pet. App. 24a-26a.   

In doing so, the court of appeals deprived the IJ and 
the Board of the opportunity, on remand, to reassess or 
expand the record and, if they so determine, state more 
explicitly that they find Dai’s testimony not credible or 
that his failure to testify in a “truthful” fashion ren-
dered his testimony insufficiently credible to carry his 
burden in light of all the circumstances and evidence in 
the record.  Dai Pet. App. 164a.  The fact that the IJ 
and the Board found that the discrepancies in Dai’s tes-
timony were enough to deny him relief without the need 
for an explicit adverse credibility determination does 
not suggest that no adverse credibility determination 
would be warranted.  Accordingly, even if greater clar-
ity from the IJ or the Board were required—and for the 
reasons discussed above, it was not, see pp. 20-34,  
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supra—the court of appeals should have given them the 
opportunity to provide that clarity, rather than finally 
resolving the issues itself.   

Beyond displacing the agency’s role in assessing 
what evidence is credible, moreover, the court of ap-
peals also improperly chose to draw its own inferences 
from the evidence it deemed credible, rather than allow-
ing the agency to determine what inferences to draw in 
the first instance.  The court decided, for example, that 
Dai’s wife and daughter had “entirely reasonable” mo-
tives for returning to China; that Dai’s untruthfulness 
about his family’s travel did not mean that Dai was con-
cerned about what that travel might suggest about the 
genuineness and persuasiveness of his claims of perse-
cution; and that Dai’s work-related reasons for remain-
ing in the United States were merely in addition to his 
asserted persecution-related reasons for remaining.  
Dai Pet. App. 22a-24a.  As this Court explained in Ven-
tura, however, a court may not conduct a “de novo in-
quiry” into the factual record and “reach its own conclu-
sions based on [that] inquiry.”  537 U.S. at 16 (citation 
omitted).  Because the IJ and the Board could have 
drawn different inferences from the evidence even ac-
cepting that evidence as credible, the court should have 
given them an opportunity to do so in light of its deci-
sion. 

Finally, the court of appeals failed to afford the 
Board an opportunity to decide whether remand to the 
IJ would be appropriate to address, or to take new evi-
dence on, the effect of any changes in country conditions 
that occurred during the more than four years that 
Dai’s case was pending before the court.  See 15-70776 
Docket entry No. (Docket entry No.) 1 (Mar. 12, 2015); 
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Docket entry No. 51 (Oct. 30, 2019); see also Docket en-
try No. 11 (Nov. 9, 2015) (Government Response Brief  ).  
For example, there is strong evidence that while the 
case was pending in the court of appeals, China changed 
its national policy to permit married couples to have two 
children.  Bureau of Democracy, Human Rights & La-
bor, U.S. Dep’t of State, Country Report on Human 
Rights Practices for 2016:  China 54, https://www. 
justice.gov/sites/default/files/pages/attachments/2017/03/ 
06/dos-hrr_2016_china.pdf (“On January 1, [2016,] the 
government raised the birth limit imposed on its citi-
zens from one to two children per married couple, 
thereby ending the ‘one-child policy’ first enacted in 
1979.”).  Yet the court’s decision precludes the Board 
from considering whether remand to the IJ would be 
appropriate to address, or take new evidence on, 
changes in China’s family-planning policies that might 
be relevant to Dai’s claim.  

The court of appeals’ errors in this regard are not 
new.  This Court has twice summarily reversed deci-
sions of the Ninth Circuit that purported to conclusively 
hold an alien eligible for asylum in just the same fash-
ion.  See Thomas, 547 U.S. at 187; Ventura, 537 U.S. at 
16-18.  As Judge Trott put it in dissent, “the majority 
opinion follows in [that] tradition,” “seizing authority 
that does not belong to us.”  Dai Pet. App. 108a-109a.   

If the Court reaches this issue at all, it should re-
verse the aspect of the court of appeals’ decision declar-
ing Dai eligible for asylum and entitled to withholding 
of removal, see Dai Pet. App. 24a-26a, and order the 
Ninth Circuit to allow the Board to consider those is-
sues anew on remand.  
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CONCLUSION 

The judgments of the court of appeals should be  
reversed. 

Respectfully submitted. 
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(1a) 

APPENDIX 
 

1. 8 U.S.C. 1158 provides: 

Asylum 

(a) Authority to apply for asylum 

(1) In general 

 Any alien who is physically present in the United 
States or who arrives in the United States (whether 
or not at a designated port of arrival and including an 
alien who is brought to the United States after having 
been interdicted in international or United States 
waters), irrespective of such alien’s status, may apply 
for asylum in accordance with this section or, where 
applicable, section 1225(b) of this title. 

(2) Exceptions 

 (A) Safe third country 

 Paragraph (1) shall not apply to an alien if the 
Attorney General determines that the alien may 
be removed, pursuant to a bilateral or multilateral 
agreement, to a country (other than the country of 
the alien’s nationality or, in the case of an alien 
having no nationality, the country of the alien’s 
last habitual residence) in which the alien’s life or 
freedom would not be threatened on account of 
race, religion, nationality, membership in a partic-
ular social group, or political opinion, and where 
the alien would have access to a full and fair pro-
cedure for determining a claim to asylum or equiv-
alent temporary protection, unless the Attorney 
General finds that it is in the public interest for 
the alien to receive asylum in the United States. 
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 (B) Time limit 

 Subject to subparagraph (D), paragraph (1) 
shall not apply to an alien unless the alien demon-
strates by clear and convincing evidence that the 
application has been filed within 1 year after the 
date of the alien’s arrival in the United States. 

 (C) Previous asylum applications 

 Subject to subparagraph (D), paragraph (1) 
shall not apply to an alien if the alien has previ-
ously applied for asylum and had such application 
denied. 

 (D) Changed circumstances 

 An application for asylum of an alien may be 
considered, notwithstanding subparagraphs (B) 
and (C), if the alien demonstrates to the satisfac-
tion of the Attorney General either the existence 
of changed circumstances which materially affect 
the applicant’s eligibility for asylum or extraordi-
nary circumstances relating to the delay in filing 
an application within the period specified in sub-
paragraph (B). 

 (E) Applicability 

 Subparagraphs (A) and (B) shall not apply to 
an unaccompanied alien child (as defined in sec-
tion 279(g) of title 6). 

(3) Limitation on judicial review 

 No court shall have jurisdiction to review any de-
termination of the Attorney General under para-
graph (2). 
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(b) Conditions for granting asylum 

(1) In general 

 (A) Eligibility 

 The Secretary of Homeland Security or the At-
torney General may grant asylum to an alien who 
has applied for asylum in accordance with the re-
quirements and procedures established by the 
Secretary of Homeland Security or the Attorney 
General under this section if the Secretary of 
Homeland Security or the Attorney General de-
termines that such alien is a refugee within the 
meaning of section 1101(a)(42)(A) of this title. 

 (B) Burden of proof 

  (i) In general 

 The burden of proof is on the applicant to 
establish that the applicant is a refugee, within 
the meaning of section 1101(a)(42)(A) of this ti-
tle.  To establish that the applicant is a refu-
gee within the meaning of such section, the ap-
plicant must establish that race, religion, na-
tionality, membership in a particular social group, 
or political opinion was or will be at least one 
central reason for persecuting the applicant. 

  (ii) Sustaining burden 

 The testimony of the applicant may be suffi-
cient to sustain the applicant’s burden without 
corroboration, but only if the applicant satisfies 
the trier of fact that the applicant’s testimony 
is credible, is persuasive, and refers to specific 
facts sufficient to demonstrate that the appli-
cant is a refugee.  In determining whether the 
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applicant has met the applicant’s burden, the 
trier of fact may weigh the credible testimony 
along with other evidence of record.  Where 
the trier of fact determines that the applicant 
should provide evidence that corroborates oth-
erwise credible testimony, such evidence must 
be provided unless the applicant does not have 
the evidence and cannot reasonably obtain the 
evidence. 

  (iii) Credibility determination 

 Considering the totality of the circumstances, 
and all relevant factors, a trier of fact may base 
a credibility determination on the demeanor, 
candor, or responsiveness of the applicant or 
witness, the inherent plausibility of the appli-
cant’s or witness’s account, the consistency be-
tween the applicant’s or witness’s written and 
oral statements (whenever made and whether 
or not under oath, and considering the circum-
stances under which the statements were made), 
the internal consistency of each such statement, 
the consistency of such statements with other 
evidence of record (including the reports of the 
Department of State on country conditions), 
and any inaccuracies or falsehoods in such state-
ments, without regard to whether an incon-
sistency, inaccuracy, or falsehood goes to the 
heart of the applicant’s claim, or any other rel-
evant factor.  There is no presumption of 
credibility, however, if no adverse credibility 
determination is explicitly made, the applicant 
or witness shall have a rebuttable presumption 
of credibility on appeal. 



5a 

 

(2) Exceptions 

 (A) In general 

 Paragraph (1) shall not apply to an alien if the 
Attorney General determines that— 

 (i) the alien ordered, incited, assisted, or 
otherwise participated in the persecution of 
any person on account of race, religion, nation-
ality, membership in a particular social group, 
or political opinion; 

 (ii) the alien, having been convicted by a fi-
nal judgment of a particularly serious crime, 
constitutes a danger to the community of the 
United States; 

 (iii) there are serious reasons for believing 
that the alien has committed a serious nonpo-
litical crime outside the United States prior to 
the arrival of the alien in the United States; 

 (iv) there are reasonable grounds for re-
garding the alien as a danger to the security of 
the United States; 

 (v) the alien is described in subclause (I), 
(II), (III), (IV), or (VI) of section 1182(a)(3)(B)(i) 
of this title or section 1227(a)(4)(B) of this title 
(relating to terrorist activity), unless, in the 
case only of an alien described in subclause (IV) 
of section 1182(a)(3)(B)(i) of this title, the At-
torney General determines, in the Attorney 
General’s discretion, that there are not reason-
able grounds for regarding the alien as a dan-
ger to the security of the United States; or 
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 (vi) the alien was firmly resettled in an-
other country prior to arriving in the United 
States. 

 (B) Special rules 

  (i) Conviction of aggravated felony 

 For purposes of clause (ii) of subparagraph 
(A), an alien who has been convicted of an ag-
gravated felony shall be considered to have 
been convicted of a particularly serious crime. 

  (ii) Offenses 

 The Attorney General may designate by 
regulation offenses that will be considered to 
be a crime described in clause (ii) or (iii) of sub-
paragraph (A). 

 (C) Additional limitations 

 The Attorney General may by regulation estab-
lish additional limitations and conditions, con-
sistent with this section, under which an alien shall 
be ineligible for asylum under paragraph (1). 

 (D) No judicial review 

 There shall be no judicial review of a determi-
nation of the Attorney General under subpara-
graph (A)(v). 

(3) Treatment of spouse and children 

 (A) In general 

 A spouse or child (as defined in section 
1101(b)(1)(A), (B), (C), (D), or (E) of this title) of 
an alien who is granted asylum under this subsec-
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tion may, if not otherwise eligible for asylum un-
der this section, be granted the same status as the 
alien if accompanying, or following to join, such al-
ien. 

 (B) Continued classification of certain aliens as 
children 

 An unmarried alien who seeks to accompany, or 
follow to join, a parent granted asylum under this 
subsection, and who was under 21 years of age on 
the date on which such parent applied for asylum 
under this section, shall continue to be classified 
as a child for purposes of this paragraph and sec-
tion 1159(b)(3) of this title, if the alien attained 21 
years of age after such application was filed but 
while it was pending. 

 (C) Initial jurisdiction 

 An asylum officer (as defined in section 
1225(b)(1)(E) of this title) shall have initial juris-
diction over any asylum application filed by an un-
accompanied alien child (as defined in section 
279(g) of title 6), regardless of whether filed in ac-
cordance with this section or section 1225(b) of 
this title. 

(c) Asylum status 

(1) In general 

 In the case of an alien granted asylum under sub-
section (b), the Attorney General— 

 (A) shall not remove or return the alien to the 
alien’s country of nationality or, in the case of a 
person having no nationality, the country of the al-
ien’s last habitual residence; 
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 (B) shall authorize the alien to engage in em-
ployment in the United States and provide the al-
ien with appropriate endorsement of that authori-
zation; and 

 (C) may allow the alien to travel abroad with 
the prior consent of the Attorney General. 

(2) Termination of asylum 

 Asylum granted under subsection (b) does not 
convey a right to remain permanently in the United 
States, and may be terminated if the Attorney Gen-
eral determines that— 

 (A) the alien no longer meets the conditions 
described in subsection (b)(1) of this section owing 
to a fundamental change in circumstances; 

 (B) the alien meets a condition described in 
subsection (b)(2) of this section; 

 (C) the alien may be removed, pursuant to a 
bilateral or multilateral agreement, to a country 
(other than the country of the alien’s nationality 
or, in the case of an alien having no nationality, the 
country of the alien’s last habitual residence) in 
which the alien’s life or freedom would not be 
threatened on account of race, religion, national-
ity, membership in a particular social group, or po-
litical opinion, and where the alien is eligible to re-
ceive asylum or equivalent temporary protection; 

 (D) the alien has voluntarily availed himself 
or herself of the protection of the alien’s country 
of nationality or, in the case of an alien having no 
nationality, the alien’s country of last habitual res-
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idence, by returning to such country with perma-
nent resident status or the reasonable possibility 
of obtaining such status with the same rights and 
obligations pertaining to other permanent resi-
dents of that country; or 

 (E) the alien has acquired a new nationality 
and enjoys the protection of the country of his or 
her new nationality. 

(3) Removal when asylum is terminated 

 An alien described in paragraph (2) is subject to 
any applicable grounds of inadmissibility or deporta-
bility under section1 1182(a) and 1227(a) of this title, 
and the alien’s removal or return shall be directed by 
the Attorney General in accordance with sections 
1229a and 1231 of this title. 

(d) Asylum procedure 

(1) Applications 

 The Attorney General shall establish a procedure 
for the consideration of asylum applications filed un-
der subsection (a) of this section.  The Attorney 
General may require applicants to submit finger-
prints and a photograph at such time and in such 
manner to be determined by regulation by the Attor-
ney General. 

(2) Employment 

 An applicant for asylum is not entitled to employ-
ment authorization, but such authorization may be 
provided under regulation by the Attorney General.  

                                                 
1  So in original.  Probably should be “sections”. 
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An applicant who is not otherwise eligible for employ-
ment authorization shall not be granted such author-
ization prior to 180 days after the date of filing of the 
application for asylum. 

(3) Fees 

 The Attorney General may impose fees for the 
consideration of an application for asylum, for em-
ployment authorization under this section, and for 
adjustment of status under section 1159(b) of this ti-
tle.  Such fees shall not exceed the Attorney Gen-
eral’s costs in adjudicating the applications.  The 
Attorney General may provide for the assessment 
and payment of such fees over a period of time or by 
installments.  Nothing in this paragraph shall be 
construed to require the Attorney General to charge 
fees for adjudication services provided to asylum ap-
plicants, or to limit the authority of the Attorney 
General to set adjudication and naturalization fees in 
accordance with section 1356(m) of this title. 

(4) Notice of privilege of counsel and consequences of 
frivolous application 

 At the time of filing an application for asylum, the 
Attorney General shall— 

 (A) advise the alien of the privilege of being 
represented by counsel and of the consequences, 
under paragraph (6), of knowingly filing a frivo-
lous application for asylum; and 

 (B) provide the alien a list of persons (up-
dated not less often than quarterly) who have in-
dicated their availability to represent aliens in 
asylum proceedings on a pro bono basis. 
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(5) Consideration of asylum applications 

 (A) Procedures 

 The procedure established under paragraph (1) 
shall provide that— 

 (i) asylum cannot be granted until the iden-
tity of the applicant has been checked against all 
appropriate records or databases maintained 
by the Attorney General and by the Secretary 
of State, including the Automated Visa Lookout 
System, to determine any grounds on which the 
alien may be inadmissible to or deportable from 
the United States, or ineligible to apply for or 
be granted asylum; 

 (ii) in the absence of exceptional circum-
stances, the initial interview or hearing on the 
asylum application shall commence not later 
than 45 days after the date an application is 
filed; 

 (iii) in the absence of exceptional circum-
stances, final administrative adjudication of the 
asylum application, not including administra-
tive appeal, shall be completed within 180 days 
after the date an application is filed; 

 (iv) any administrative appeal shall be filed 
within 30 days of a decision granting or denying 
asylum, or within 30 days of the completion of 
removal proceedings before an immigration 
judge under section 1229a of this title, which-
ever is later; and 

 (v) in the case of an applicant for asylum 
who fails without prior authorization or in the 
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absence of exceptional circumstances to appear 
for an interview or hearing, including a hearing 
under section 1229a of this title, the application 
may be dismissed or the applicant may be oth-
erwise sanctioned for such failure. 

 (B) Additional regulatory conditions 

 The Attorney General may provide by regula-
tion for any other conditions or limitations on the 
consideration of an application for asylum not in-
consistent with this chapter. 

(6) Frivolous applications 

 If the Attorney General determines that an alien 
has knowingly made a frivolous application for asy-
lum and the alien has received the notice under par-
agraph (4)(A), the alien shall be permanently ineligi-
ble for any benefits under this chapter, effective as of 
the date of a final determination on such application. 

(7) No private right of action 

 Nothing in this subsection shall be construed to 
create any substantive or procedural right or benefit 
that is legally enforceable by any party against the 
United States or its agencies or officers or any other 
person. 

(e) Commonwealth of the Northern Mariana Islands 

The provisions of this section and section 1159(b) of 
this title shall apply to persons physically present in the 
Commonwealth of the Northern Mariana Islands or ar-
riving in the Commonwealth (whether or not at a desig-
nated port of arrival and including persons who are 
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brought to the Commonwealth after having been inter-
dicted in international or United States waters) only on 
or after January 1, 2014. 

 

2. 8 U.S.C. 1229a provides: 

Removal proceedings 

(a) Proceeding 

(1) In general 

 An immigration judge shall conduct proceedings 
for deciding the inadmissibility or deportability of an 
alien. 

(2) Charges 

 An alien placed in proceedings under this section 
may be charged with any applicable ground of inad-
missibility under section 1182(a) of this title or any 
applicable ground of deportability under section 
1227(a) of this title. 

(3) Exclusive procedures 

 Unless otherwise specified in this chapter, a pro-
ceeding under this section shall be the sole and exclu-
sive procedure for determining whether an alien may 
be admitted to the United States or, if the alien has 
been so admitted, removed from the United States.  
Nothing in this section shall affect proceedings con-
ducted pursuant to section 1228 of this title. 
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(b) Conduct of proceeding 

(1) Authority of immigration judge 

 The immigration judge shall administer oaths, re-
ceive evidence, and interrogate, examine, and cross-
examine the alien and any witnesses.  The immigra-
tion judge may issue subpoenas for the attendance of 
witnesses and presentation of evidence.  The immi-
gration judge shall have authority (under regulations 
prescribed by the Attorney General) to sanction by 
civil money penalty any action (or inaction) in con-
tempt of the judge’s proper exercise of authority un-
der this chapter. 

(2) Form of proceeding 

 (A) In general 

  The proceeding may take place— 

   (i) in person, 

 (ii) where agreed to by the parties, in the 
absence of the alien, 

 (iii) through video conference, or 

 (iv) subject to subparagraph (B), through 
telephone conference. 

 (B) Consent required in certain cases 

 An evidentiary hearing on the merits may only 
be conducted through a telephone conference with 
the consent of the alien involved after the alien has 
been advised of the right to proceed in person or 
through video conference. 
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(3) Presence of alien 

 If it is impracticable by reason of an alien’s mental 
incompetency for the alien to be present at the pro-
ceeding, the Attorney General shall prescribe safe-
guards to protect the rights and privileges of the al-
ien. 

(4) Alien’s rights in proceeding 

 In proceedings under this section, under regula-
tions of the Attorney General— 

 (A) the alien shall have the privilege of being 
represented, at no expense to the Government, by 
counsel of the alien’s choosing who is authorized 
to practice in such proceedings, 

 (B) the alien shall have a reasonable oppor-
tunity to examine the evidence against the alien, 
to present evidence on the alien’s own behalf, and 
to cross-examine witnesses presented by the Gov-
ernment but these rights shall not entitle the alien 
to examine such national security information as 
the Government may proffer in opposition to the 
alien’s admission to the United States or to an ap-
plication by the alien for discretionary relief under 
this chapter, and 

 (C) a complete record shall be kept of all tes-
timony and evidence produced at the proceeding. 

(5) Consequences of failure to appear 

 (A) In general 

 Any alien who, after written notice required un-
der paragraph (1) or (2) of section 1229(a) of this ti-
tle has been provided to the alien or the alien’s 
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counsel of record, does not attend a proceeding 
under this section, shall be ordered removed in ab-
sentia if the Service establishes by clear, unequiv-
ocal, and convincing evidence that the written no-
tice was so provided and that the alien is remova-
ble (as defined in subsection (e)(2)).  The written 
notice by the Attorney General shall be consid-
ered sufficient for purposes of this subparagraph 
if provided at the most recent address provided 
under section 1229(a)(1)(F) of this title. 

 (B) No notice if failure to provide address infor-
mation 

 No written notice shall be required under sub-
paragraph (A) if the alien has failed to provide the 
address required under section 1229(a)(1)(F) of 
this title. 

 (C) Rescission of order 

  Such an order may be rescinded only— 

 (i) upon a motion to reopen filed within 
180 days after the date of the order of removal 
if the alien demonstrates that the failure to ap-
pear was because of exceptional circumstances 
(as defined in subsection (e)(1)), or 

 (ii) upon a motion to reopen filed at any 
time if the alien demonstrates that the alien did 
not receive notice in accordance with para-
graph (1) or (2) of section 1229(a) of this title or 
the alien demonstrates that the alien was in 
Federal or State custody and the failure to ap-
pear was through no fault of the alien. 
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The filing of the motion to reopen described in 
clause (i) or (ii) shall stay the removal of the alien 
pending disposition of the motion by the immigra-
tion judge. 

 (D) Effect on judicial review 

 Any petition for review under section 1252 of 
this title of an order entered in absentia under this 
paragraph shall (except in cases described in sec-
tion 1252(b)(5) of this title) be confined to (i) the 
validity of the notice provided to the alien, (ii) the 
reasons for the alien’s not attending the proceed-
ing, and (iii) whether or not the alien is removable. 

 (E) Additional application to certain aliens in 
contiguous territory 

 The preceding provisions of this paragraph 
shall apply to all aliens placed in proceedings un-
der this section, including any alien who remains 
in a contiguous foreign territory pursuant to sec-
tion 1225(b)(2)(C) of this title. 

(6) Treatment of frivolous behavior 

 The Attorney General shall, by regulation— 

 (A) define in a proceeding before an immi-
gration judge or before an appellate administra-
tive body under this subchapter, frivolous behav-
ior for which attorneys may be sanctioned, 

 (B) specify the circumstances under which an 
administrative appeal of a decision or ruling will 
be considered frivolous and will be summarily dis-
missed, and 
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 (C) impose appropriate sanctions (which may 
include suspension and disbarment) in the case of 
frivolous behavior. 

Nothing in this paragraph shall be construed as lim-
iting the authority of the Attorney General to take 
actions with respect to inappropriate behavior. 

(7) Limitation on discretionary relief for failure to 
appear 

 Any alien against whom a final order of removal is 
entered in absentia under this subsection and who, at 
the time of the notice described in paragraph (1) or 
(2) of section 1229(a) of this title, was provided oral 
notice, either in the alien’s native language or in an-
other language the alien understands, of the time and 
place of the proceedings and of the consequences un-
der this paragraph of failing, other than because of 
exceptional circumstances (as defined in subsection 
(e)(1) of this section) to attend a proceeding under 
this section, shall not be eligible for relief under sec-
tion 1229b, 1229c, 1255, 1258, or 1259 of this title for 
a period of 10 years after the date of the entry of the 
final order of removal. 

(c) Decision and burden of proof 

(1) Decision 

 (A) In general 

 At the conclusion of the proceeding the immi-
gration judge shall decide whether an alien is re-
movable from the United States.  The determi-
nation of the immigration judge shall be based 
only on the evidence produced at the hearing. 
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 (B) Certain medical decisions 

 If a medical officer or civil surgeon or board of 
medical officers has certified under section 1222(b) 
of this title that an alien has a disease, illness, or 
addiction which would make the alien inadmissible 
under paragraph (1) of section 1182(a) of this title, 
the decision of the immigration judge shall be 
based solely upon such certification. 

(2) Burden on alien 

 In the proceeding the alien has the burden of  
establishing— 

 (A) if the alien is an applicant for admission, 
that the alien is clearly and beyond doubt entitled 
to be admitted and is not inadmissible under sec-
tion 1182 of this title; or 

 (B) by clear and convincing evidence, that 
the alien is lawfully present in the United States 
pursuant to a prior admission. 

In meeting the burden of proof under subparagraph 
(B), the alien shall have access to the alien’s visa or 
other entry document, if any, and any other records 
and documents, not considered by the Attorney Gen-
eral to be confidential, pertaining to the alien’s ad-
mission or presence in the United States. 

(3) Burden on service in cases of deportable aliens 

 (A) In general 

 In the proceeding the Service has the burden 
of establishing by clear and convincing evidence 
that, in the case of an alien who has been admitted 
to the United States, the alien is deportable.  No 
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decision on deportability shall be valid unless it is 
based upon reasonable, substantial, and probative 
evidence. 

 (B) Proof of convictions 

 In any proceeding under this chapter, any of 
the following documents or records (or a certified 
copy of such an official document or record) shall 
constitute proof of a criminal conviction: 

  (i) An official record of judgment and con-
viction. 

  (ii) An official record of plea, verdict, and 
sentence. 

  (iii) A docket entry from court records that 
indicates the existence of the conviction. 

  (iv) Official minutes of a court proceeding 
or a transcript of a court hearing in which the 
court takes notice of the existence of the con-
viction. 

  (v) An abstract of a record of conviction 
prepared by the court in which the conviction 
was entered, or by a State official associated 
with the State’s repository of criminal justice 
records, that indicates the charge or section of 
law violated, the disposition of the case, the ex-
istence and date of conviction, and the sen-
tence. 

  (vi) Any document or record prepared by, 
or under the direction of, the court in which the 
conviction was entered that indicates the exist-
ence of a conviction. 
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  (vii) Any document or record attesting to 
the conviction that is maintained by an official 
of a State or Federal penal institution, which is 
the basis for that institution’s authority to as-
sume custody of the individual named in the 
record. 

 (C) Electronic records 

 In any proceeding under this chapter, any rec-
ord of conviction or abstract that has been submit-
ted by electronic means to the Service from a 
State or court shall be admissible as evidence to 
prove a criminal conviction if it is— 

 (i) certified by a State official associated 
with the State’s repository of criminal justice 
records as an official record from its repository 
or by a court official from the court in which the 
conviction was entered as an official record 
from its repository, and 

 (ii) certified in writing by a Service official 
as having been received electronically from the 
State’s record repository or the court’s record 
repository. 

A certification under clause (i) may be by means 
of a computer-generated signature and statement 
of authenticity. 

(4) Applications for relief from removal 

 (A) In general 

 An alien applying for relief or protection from 
removal has the burden of proof to establish that 
the alien— 
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 (i) satisfies the applicable eligibility re-
quirements; and 

 (ii) with respect to any form of relief that 
is granted in the exercise of discretion, that the 
alien merits a favorable exercise of discretion. 

 (B) Sustaining burden 

 The applicant must comply with the applicable 
requirements to submit information or documen-
tation in support of the applicant’s application for 
relief or protection as provided by law or by regu-
lation or in the instructions for the application 
form.  In evaluating the testimony of the appli-
cant or other witness in support of the application, 
the immigration judge will determine whether or 
not the testimony is credible, is persuasive, and 
refers to specific facts sufficient to demonstrate 
that the applicant has satisfied the applicant’s 
burden of proof.  In determining whether the ap-
plicant has met such burden, the immigration 
judge shall weigh the credible testimony along 
with other evidence of record.  Where the immi-
gration judge determines that the applicant should 
provide evidence which corroborates otherwise 
credible testimony, such evidence must be pro-
vided unless the applicant demonstrates that the 
applicant does not have the evidence and cannot 
reasonably obtain the evidence. 

 (C) Credibility determination 

 Considering the totality of the circumstances, 
and all relevant factors, the immigration judge may 
base a credibility determination on the demeanor, 



23a 

 

candor, or responsiveness of the applicant or wit-
ness, the inherent plausibility of the applicant’s or 
witness’s account, the consistency between the ap-
plicant’s or witness’s written and oral statements 
(whenever made and whether or not under oath, 
and considering the circumstances under which the 
statements were made), the internal consistency of 
each such statement, the consistency of such 
statements with other evidence of record (includ-
ing the reports of the Department of State on coun-
try conditions), and any inaccuracies or falsehoods 
in such statements, without regard to whether an 
inconsistency, inaccuracy, or falsehood goes to the 
heart of the applicant’s claim, or any other rele-
vant factor.  There is no presumption of credibil-
ity, however, if no adverse credibility determina-
tion is explicitly made, the applicant or witness 
shall have a rebuttable presumption of credibility 
on appeal. 

(5) Notice 

 If the immigration judge decides that the alien is 
removable and orders the alien to be removed, the 
judge shall inform the alien of the right to appeal that 
decision and of the consequences for failure to depart 
under the order of removal, including civil and crimi-
nal penalties. 

(6) Motions to reconsider 

 (A) In general 

 The alien may file one motion to reconsider a de-
cision that the alien is removable from the United 
States. 
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 (B) Deadline 

 The motion must be filed within 30 days of the 
date of entry of a final administrative order of re-
moval. 

 (C) Contents 

 The motion shall specify the errors of law or 
fact in the previous order and shall be supported 
by pertinent authority. 

(7) Motions to reopen 

 (A) In general 

 An alien may file one motion to reopen proceed-
ings under this section, except that this limitation 
shall not apply so as to prevent the filing of one mo-
tion to reopen described in subparagraph (C)(iv). 

 (B) Contents 

 The motion to reopen shall state the new facts 
that will be proven at a hearing to be held if the 
motion is granted, and shall be supported by affi-
davits or other evidentiary material. 

 (C) Deadline 

  (i) In general 

 Except as provided in this subparagraph, 
the motion to reopen shall be filed within 90 
days of the date of entry of a final administra-
tive order of removal. 

  (ii) Asylum 

 There is no time limit on the filing of a mo-
tion to reopen if the basis of the motion is to 
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apply for relief under sections1 1158 or 1231(b)(3) 
of this title and is based on changed country 
conditions arising in the country of nationality 
or the country to which removal has been or-
dered, if such evidence is material and was not 
available and would not have been discovered 
or presented at the previous proceeding. 

  (iii) Failure to appear 

 The filing of a motion to reopen an order en-
tered pursuant to subsection (b)(5) of this sec-
tion is subject to the deadline specified in sub-
paragraph (C) of such subsection. 

  (iv) Special rule for battered spouses, children, 
and parents 

 Any limitation under this section on the dead-
lines for filing such motions shall not apply— 

 (I) if the basis for the motion is to ap-
ply for relief under clause (iii) or (iv) of sec-
tion 1154(a)(1)(A) of this title, clause (ii) or 
(iii) of section 1154(a)(1)(B) of this title,,1 sec-
tion 1229b(b) of this title, or section 1254(a)(3) 
of this title (as in effect on March 31, 1997); 

 (II) if the motion is accompanied by a 
cancellation of removal application to be filed 
with the Attorney General or by a copy of the 
self-petition that has been or will be filed with 
the Immigration and Naturalization Service 
upon the granting of the motion to reopen; 

                                                 
1  So in original. 
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 (III) if the motion to reopen is filed 
within 1 year of the entry of the final order 
of removal, except that the Attorney Gen-
eral may, in the Attorney General’s discre-
tion, waive this time limitation in the case of 
an alien who demonstrates extraordinary 
circumstances or extreme hardship to the 
alien’s child; and 

 (IV) if the alien is physically present in 
the United States at the time of filing the 
motion. 

The filing of a motion to reopen under this 
clause shall only stay the removal of a qualified 
alien (as defined in section 1641(c)(1)(B) of this 
title2 pending the final disposition of the mo-
tion, including exhaustion of all appeals if the 
motion establishes that the alien is a qualified 
alien. 

(d) Stipulated removal 

The Attorney General shall provide by regulation for 
the entry by an immigration judge of an order of re-
moval stipulated to by the alien (or the alien’s repre-
sentative) and the Service.  A stipulated order shall 
constitute a conclusive determination of the alien’s re-
movability from the United States. 

(e) Definitions 

In this section and section 1229b of this title: 

 

                                                 
2  So in original.  A closing parenthesis probably should appear. 
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(1) Exceptional circumstances 

 The term “exceptional circumstances” refers to ex-
ceptional circumstances (such as battery or extreme 
cruelty to the alien or any child or parent of the alien, 
serious illness of the alien, or serious illness or death 
of the spouse, child, or parent of the alien, but not in-
cluding less compelling circumstances) beyond the 
control of the alien. 

(2) Removable 

 The term “removable” means— 

 (A) in the case of an alien not admitted to the 
United States, that the alien is inadmissible under 
section 1182 of this title, or 

 (B) in the case of an alien admitted to the 
United States, that the alien is deportable under 
section 1227 of this title. 

 

3. 8 U.S.C. 1231 provide: 

Detention and removal of aliens ordered removed 

(a) Detention, release, and removal of aliens ordered re-
moved 

(1) Removal period 

 (A) In general 

 Except as otherwise provided in this section, 
when an alien is ordered removed, the Attorney 
General shall remove the alien from the United 
States within a period of 90 days (in this section 
referred to as the “removal period”). 
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 (B) Beginning of period 

 The removal period begins on the latest of the 
following: 

 (i) The date the order of removal becomes 
administratively final. 

 (ii) If the removal order is judicially re-
viewed and if a court orders a stay of the re-
moval of the alien, the date of the court’s final 
order. 

 (iii) If the alien is detained or confined (ex-
cept under an immigration process), the date 
the alien is released from detention or confine-
ment. 

 (C) Suspension of period 

 The removal period shall be extended beyond a 
period of 90 days and the alien may remain in de-
tention during such extended period if the alien 
fails or refuses to make timely application in good 
faith for travel or other documents necessary to 
the alien’s departure or conspires or acts to pre-
vent the alien’s removal subject to an order of re-
moval. 

(2) Detention 

 During the removal period, the Attorney General 
shall detain the alien.  Under no circumstance dur-
ing the removal period shall the Attorney General re-
lease an alien who has been found inadmissible under 
section 1182(a)(2) or 1182(a)(3)(B) of this title or de-
portable under section 1227(a)(2) or 1227(a)(4)(B) of 
this title. 
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(3) Supervision after 90-day period 

 If the alien does not leave or is not removed within 
the removal period, the alien, pending removal, shall 
be subject to supervision under regulations pre-
scribed by the Attorney General.  The regulations 
shall include provisions requiring the alien— 

 (A) to appear before an immigration officer 
periodically for identification; 

 (B) to submit, if necessary, to a medical and 
psychiatric examination at the expense of the 
United States Government; 

 (C) to give information under oath about the 
alien’s nationality, circumstances, habits, associa-
tions, and activities, and other information the At-
torney General considers appropriate; and 

 (D) to obey reasonable written restrictions 
on the alien’s conduct or activities that the Attor-
ney General prescribes for the alien. 

(4) Aliens imprisoned, arrested, or on parole, super-
vised release, or probation 

 (A) In general 

 Except as provided in section 259(a)1 of title 42 
and paragraph (2),2 the Attorney General may not 
remove an alien who is sentenced to imprisonment 
until the alien is released from imprisonment.  

                                                 
1  See References in Text note below. 
2  So in original.  Probably should be “subparagraph (B).”. 
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Parole, supervised release, probation, or possibil-
ity of arrest or further imprisonment is not a rea-
son to defer removal. 

 (B) Exception for removal of nonviolent offend-
ers prior to completion of sentence of impris-
onment 

 The Attorney General is authorized to remove 
an alien in accordance with applicable procedures 
under this chapter before the alien has completed 
a sentence of imprisonment— 

 (i) in the case of an alien in the custody of 
the Attorney General, if the Attorney General 
determines that (I) the alien is confined pursu-
ant to a final conviction for a nonviolent offense 
(other than an offense related to smuggling or 
harboring of aliens or an offense described in 
section 1101(a)(43)(B), (C), (E), (I), or (L) of 
this title3 and (II) the removal of the alien is ap-
propriate and in the best interest of the United 
States; or 

 (ii) in the case of an alien in the custody of 
a State (or a political subdivision of a State), if 
the chief State official exercising authority  
with respect to the incarceration of the alien 
determines that (I) the alien is confined pursu-
ant to a final conviction for a nonviolent offense 
(other than an offense described in section 
1101(a)(43)(C) or (E) of this title), (II) the re-
moval is appropriate and in the best interest of 
the State, and (III) submits a written request 

                                                 
3  So in original.  Probably should be followed by a closing paren-

thesis. 
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to the Attorney General that such alien be so 
removed. 

 (C) Notice 

 Any alien removed pursuant to this paragraph 
shall be notified of the penalties under the laws of 
the United States relating to the reentry of de-
ported aliens, particularly the expanded penalties 
for aliens removed under subparagraph (B). 

 (D) No private right 

 No cause or claim may be asserted under this 
paragraph against any official of the United States 
or of any State to compel the release, removal, or 
consideration for release or removal of any alien. 

(5) Reinstatement of removal orders against aliens 
illegally reentering 

 If the Attorney General finds that an alien has 
reentered the United States illegally after having been 
removed or having departed voluntarily, under an or-
der of removal, the prior order of removal is rein-
stated from its original date and is not subject to be-
ing reopened or reviewed, the alien is not eligible and 
may not apply for any relief under this chapter, and 
the alien shall be removed under the prior order at 
any time after the reentry. 

(6) Inadmissible or criminal aliens 

 An alien ordered removed who is inadmissible un-
der section 1182 of this title, removable under section 
1227(a)(1)(C), 1227(a)(2), or 1227(a)(4) of this title or 
who has been determined by the Attorney General to 
be a risk to the community or unlikely to comply with 
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the order of removal, may be detained beyond the re-
moval period and, if released, shall be subject to the 
terms of supervision in paragraph (3). 

(7) Employment authorization 

 No alien ordered removed shall be eligible to re-
ceive authorization to be employed in the United 
States unless the Attorney General makes a specific 
finding that— 

 (A) the alien cannot be removed due to the re-
fusal of all countries designated by the alien or under 
this section to receive the alien, or 

 (B) the removal of the alien is otherwise imprac-
ticable or contrary to the public interest. 

(b) Countries to which aliens may be removed 

(1) Aliens arriving at the United States 

 Subject to paragraph (3)— 

 (A) In general 

 Except as provided by subparagraphs (B) and 
(C), an alien who arrives at the United States and 
with respect to whom proceedings under section 
1229a of this title were initiated at the time of such 
alien’s arrival shall be removed to the country in 
which the alien boarded the vessel or aircraft on 
which the alien arrived in the United States. 

 (B) Travel from contiguous territory 

 If the alien boarded the vessel or aircraft on 
which the alien arrived in the United States in a 
foreign territory contiguous to the United States, 
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an island adjacent to the United States, or an is-
land adjacent to a foreign territory contiguous to 
the United States, and the alien is not a native, cit-
izen, subject, or national of, or does not reside in, 
the territory or island, removal shall be to the 
country in which the alien boarded the vessel that 
transported the alien to the territory or island. 

 (C) Alternative countries 

 If the government of the country designated in 
subparagraph (A) or (B) is unwilling to accept the 
alien into that country’s territory, removal shall 
be to any of the following countries, as directed by 
the Attorney General: 

 (i) The country of which the alien is a citi-
zen, subject, or national. 

 (ii) The country in which the alien was 
born. 

 (iii) The country in which the alien has a 
residence. 

 (iv) A country with a government that will 
accept the alien into the country’s territory if 
removal to each country described in a previous 
clause of this subparagraph is impracticable, 
inadvisable, or impossible. 

(2) Other aliens 

 Subject to paragraph (3)— 

 (A) Selection of country by alien 

 Except as otherwise provided in this paragraph— 
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 (i) any alien not described in paragraph 
(1) who has been ordered removed may desig-
nate one country to which the alien wants to be 
removed, and 

 (ii) the Attorney General shall remove the 
alien to the country the alien so designates. 

 (B) Limitation on designation 

 An alien may designate under subparagraph 
(A)(i) a foreign territory contiguous to the United 
States, an adjacent island, or an island adjacent to 
a foreign territory contiguous to the United States 
as the place to which the alien is to be removed 
only if the alien is a native, citizen, subject, or na-
tional of, or has resided in, that designated terri-
tory or island. 

 (C) Disregarding designation 

 The Attorney General may disregard a desig-
nation under subparagraph (A)(i) if— 

   (i) the alien fails to designate a country 
promptly; 

   (ii) the government of the country does not 
inform the Attorney General finally, within 30 
days after the date the Attorney General first 
inquires, whether the government will accept 
the alien into the country; 

   (iii) the government of the country is not 
willing to accept the alien into the country; or 

   (iv) the Attorney General decides that re-
moving the alien to the country is prejudicial to 
the United States. 
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 (D) Alternative country 

 If an alien is not removed to a country desig-
nated under subparagraph (A)(i), the Attorney 
General shall remove the alien to a country of 
which the alien is a subject, national, or citizen un-
less the government of the country— 

 (i) does not inform the Attorney General 
or the alien finally, within 30 days after the date 
the Attorney General first inquires or within 
another period of time the Attorney General 
decides is reasonable, whether the government 
will accept the alien into the country; or 

 (ii) is not willing to accept the alien into the 
country. 

 (E) Additional removal countries 

 If an alien is not removed to a country under 
the previous subparagraphs of this paragraph, the 
Attorney General shall remove the alien to any of 
the following countries: 

 (i) The country from which the alien was 
admitted to the United States. 

 (ii) The country in which is located the for-
eign port from which the alien left for the 
United States or for a foreign territory contig-
uous to the United States. 

 (iii) A country in which the alien resided be-
fore the alien entered the country from which 
the alien entered the United States. 

 (iv) The country in which the alien was 
born. 
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 (v) The country that had sovereignty over 
the alien’s birthplace when the alien was born. 

 (vi) The country in which the alien’s birth-
place is located when the alien is ordered re-
moved. 

 (vii) If impracticable, inadvisable, or impos-
sible to remove the alien to each country de-
scribed in a previous clause of this subpara-
graph, another country whose government will 
accept the alien into that country. 

 (F) Removal country when United States is at 
war 

 When the United States is at war and the At-
torney General decides that it is impracticable, in-
advisable, inconvenient, or impossible to remove 
an alien under this subsection because of the war, 
the Attorney General may remove the alien— 

 (i) to the country that is host to a govern-
ment in exile of the country of which the alien 
is a citizen or subject if the government of the 
host country will permit the alien’s entry; or 

 (ii) if the recognized government of the 
country of which the alien is a citizen or subject 
is not in exile, to a country, or a political or ter-
ritorial subdivision of a country, that is very 
near the country of which the alien is a citizen 
or subject, or, with the consent of the govern-
ment of the country of which the alien is a citi-
zen or subject, to another country. 
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(3) Restriction on removal to a country where alien’s 
life or freedom would be threatened 

 (A) In general 

 Notwithstanding paragraphs (1) and (2), the 
Attorney General may not remove an alien to a 
country if the Attorney General decides that the 
alien’s life or freedom would be threatened in that 
country because of the alien’s race, religion, na-
tionality, membership in a particular social group, 
or political opinion. 

 (B) Exception 

 Subparagraph (A) does not apply to an alien de-
portable under section 1227(a)(4)(D) of this title or 
if the Attorney General decides that— 

 (i) the alien ordered, incited, assisted, or 
otherwise participated in the persecution of an 
individual because of the individual’s race, reli-
gion, nationality, membership in a particular 
social group, or political opinion; 

 (ii) the alien, having been convicted by a fi-
nal judgment of a particularly serious crime is 
a danger to the community of the United 
States; 

 (iii) there are serious reasons to believe 
that the alien committed a serious nonpolitical 
crime outside the United States before the al-
ien arrived in the United States; or 

 (iv) there are reasonable grounds to be-
lieve that the alien is a danger to the security 
of the United States. 
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For purposes of clause (ii), an alien who has been 
convicted of an aggravated felony (or felonies) for 
which the alien has been sentenced to an aggre-
gate term of imprisonment of at least 5 years shall 
be considered to have committed a particularly se-
rious crime.  The previous sentence shall not pre-
clude the Attorney General from determining 
that, notwithstanding the length of sentence im-
posed, an alien has been convicted of a particularly 
serious crime.  For purposes of clause (iv), an al-
ien who is described in section 1227(a)(4)(B) of this 
title shall be considered to be an alien with respect 
to whom there are reasonable grounds for regard-
ing as a danger to the security of the United 
States. 

 (C) Sustaining burden of proof; credibility deter-
minations  

 In determining whether an alien has demon-
strated that the alien’s life or freedom would be 
threatened for a reason described in subparagraph 
(A), the trier of fact shall determine whether the al-
ien has sustained the alien’s burden of proof, and 
shall make credibility determinations, in the man-
ner described in clauses (ii) and (iii) of section 
1158(b)(1)(B) of this title. 

(c) Removal of aliens arriving at port of entry 

(1) Vessels and aircraft 

 An alien arriving at a port of entry of the United 
States who is ordered removed either without a hear-
ing under section 1225(b)(1) or 1225(c) of this title or 
pursuant to proceedings under section 1229a of this 
title initiated at the time of such alien’s arrival shall 
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be removed immediately on a vessel or aircraft owned 
by the owner of the vessel or aircraft on which the 
alien arrived in the United States, unless— 

 (A) it is impracticable to remove the alien on 
one of those vessels or aircraft within a reasonable 
time, or 

 (B) the alien is a stowaway— 

 (i) who has been ordered removed in ac-
cordance with section 1225(a)(1) of this title, 

 (ii) who has requested asylum, and 

 (iii) whose application has not been adjudi-
cated or whose asylum application has been de-
nied but who has not exhausted all appeal 
rights. 

(2) Stay of removal 

 (A) In general 

 The Attorney General may stay the removal of 
an alien under this subsection if the Attorney Gen-
eral decides that— 

    (i) immediate removal is not practicable 
or proper; or 

    (ii) the alien is needed to testify in the 
prosecution of a person for a violation of a law 
of the United States or of any State. 

 (B) Payment of detention costs 

 During the period an alien is detained because 
of a stay of removal under subparagraph (A)(ii), 
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the Attorney General may pay from the appropri-
ation “Immigration and Naturalization Service—
Salaries and Expenses”— 

   (i) the cost of maintenance of the alien; 
and 

   (ii) a witness fee of $1 a day. 

 (C) Release during stay 

 The Attorney General may release an alien 
whose removal is stayed under subparagraph 
(A)(ii) on— 

 (i) the alien’s filing a bond of at least $500 
with security approved by the Attorney Gen-
eral; 

 (ii) condition that the alien appear when 
required as a witness and for removal; and 

 (iii) other conditions the Attorney General 
may prescribe. 

(3) Costs of detention and maintenance pending  
removal 

 (A) In general 

 Except as provided in subparagraph (B) and 
subsection (d),4 of this section, an owner of a ves-
sel or aircraft bringing an alien to the United 
States shall pay the costs of detaining and main-
taining the alien— 

 (i) while the alien is detained under sub-
section (d)(1) of this section, and 

                                                 
4  So in original.  Probably should be subsection “(e)”. 
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 (ii) in the case of an alien who is a stow-
away, while the alien is being detained pursu-
ant to— 

 (I) subsection (d)(2)(A) or (d)(2)(B)(i) 
of this section, 

 (II) subsection (d)(2)(B)(ii) or (iii) of 
this section for the period of time reasonably 
necessary for the owner to arrange for re-
patriation or removal of the stowaway, in-
cluding obtaining necessary travel docu-
ments, but not to extend beyond the date on 
which it is ascertained that such travel doc-
uments cannot be obtained from the country 
to which the stowaway is to be returned, or 

 (III) section 1225(b)(1)(B)(ii) of this ti-
tle, for a period not to exceed 15 days (ex-
cluding Saturdays, Sundays, and holidays) 
commencing on the first such day which be-
gins on the earlier of 72 hours after the time 
of the initial presentation of the stowaway 
for inspection or at the time the stowaway is 
determined to have a credible fear of perse-
cution. 

 (B) Nonapplication 

  Subparagraph (A) shall not apply if— 

   (i) the alien is a crewmember; 

   (ii) the alien has an immigrant visa; 

 (iii) the alien has a nonimmigrant visa or 
other documentation authorizing the alien to 
apply for temporary admission to the United 
States and applies for admission not later than 
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120 days after the date the visa or documenta-
tion was issued; 

 (iv) the alien has a reentry permit and ap-
plies for admission not later than 120 days after 
the date of the alien’s last inspection and ad-
mission; 

 (v)(I)  the alien has a nonimmigrant visa or 
other documentation authorizing the alien to 
apply for temporary admission to the United 
States or a reentry permit; 

 (II) the alien applies for admission more 
than 120 days after the date the visa or docu-
mentation was issued or after the date of the 
last inspection and admission under the re-
entry permit; and 

 (III) the owner of the vessel or aircraft sat-
isfies the Attorney General that the existence 
of the condition relating to inadmissibility could 
not have been discovered by exercising reason-
able care before the alien boarded the vessel or 
aircraft; or 

 (vi) the individual claims to be a national 
of the United States and has a United States 
passport. 

(d) Requirements of persons providing transportation 

(1) Removal at time of arrival 

 An owner, agent, master, commanding officer, 
person in charge, purser, or consignee of a vessel or 
aircraft bringing an alien (except an alien crewmem-
ber) to the United States shall— 
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 (A) receive an alien back on the vessel or air-
craft or another vessel or aircraft owned or oper-
ated by the same interests if the alien is ordered 
removed under this part; and 

 (B) take the alien to the foreign country to 
which the alien is ordered removed. 

(2) Alien stowaways 

 An owner, agent, master, commanding officer, 
charterer, or consignee of a vessel or aircraft arriving 
in the United States with an alien stowaway— 

 (A) shall detain the alien on board the vessel 
or aircraft, or at such place as the Attorney Gen-
eral shall designate, until completion of the in-
spection of the alien by an immigration officer; 

 (B) may not permit the stowaway to land in 
the United States, except pursuant to regulations 
of the Attorney General temporarily— 

   (i) for medical treatment, 

 (ii) for detention of the stowaway by the 
Attorney General, or 

 (iii) for departure or removal of the stow-
away; and 

 (C) if ordered by an immigration officer, 
shall remove the stowaway on the vessel or air-
craft or on another vessel or aircraft. 

The Attorney General shall grant a timely request to 
remove the stowaway under subparagraph (C) on a 
vessel or aircraft other than that on which the stow-
away arrived if the requester has obtained any travel 
documents necessary for departure or repatriation of 
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the stowaway and removal of the stowaway will not 
be unreasonably delayed. 

(3) Removal upon order 

 An owner, agent, master, commanding officer, 
person in charge, purser, or consignee of a vessel, air-
craft, or other transportation line shall comply with 
an order of the Attorney General to take on board, 
guard safely, and transport to the destination speci-
fied any alien ordered to be removed under this chap-
ter. 

(e) Payment of expenses of removal 

(1) Costs of removal at time of arrival 

 In the case of an alien who is a stowaway or who is 
ordered removed either without a hearing under sec-
tion 1225(a)(1)5 or 1225(c) of this title or pursuant to 
proceedings under section 1229a of this title initiated 
at the time of such alien’s arrival, the owner of the 
vessel or aircraft (if any) on which the alien arrived 
in the United States shall pay the transportation cost 
of removing the alien.  If removal is on a vessel or 
aircraft not owned by the owner of the vessel or air-
craft on which the alien arrived in the United States, 
the Attorney General may— 

 (A) pay the cost from the appropriation “Im-
migration and Naturalization Service—Salaries 
and Expenses”; and 

 (B) recover the amount of the cost in a civil 
action from the owner, agent, or consignee of the 

                                                 
5  So in original.  Probably should be “1225(b)(1)”. 
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vessel or aircraft (if any) on which the alien ar-
rived in the United States. 

(2) Costs of removal to port of removal for aliens  
admitted or permitted to land 

 In the case of an alien who has been admitted or 
permitted to land and is ordered removed, the cost (if 
any) of removal of the alien to the port of removal 
shall be at the expense of the appropriation for the 
enforcement of this chapter. 

(3) Costs of removal from port of removal for aliens 
admitted or permitted to land 

 (A) Through appropriation 

 Except as provided in subparagraph (B), in the 
case of an alien who has been admitted or permit-
ted to land and is ordered removed, the cost (if 
any) of removal of the alien from the port of re-
moval shall be at the expense of the appropriation 
for the enforcement of this chapter. 

 (B) Through owner 

  (i) In general 

 In the case of an alien described in clause 
(ii), the cost of removal of the alien from the 
port of removal may be charged to any owner 
of the vessel, aircraft, or other transportation 
line by which the alien came to the United 
States. 

  (ii) Aliens described 

 An alien described in this clause is an alien 
who— 
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 (I) is admitted to the United States (other 
than lawfully admitted for permanent resi-
dence) and is ordered removed within 5 years 
of the date of admission based on a ground that 
existed before or at the time of admission, or 

 (II) is an alien crewman permitted to land 
temporarily under section 1282 of this title and 
is ordered removed within 5 years of the date 
of landing. 

 (C) Costs of removal of certain aliens granted 
voluntary departure 

 In the case of an alien who has been granted 
voluntary departure under section 1229c of this ti-
tle and who is financially unable to depart at the 
alien’s own expense and whose removal the Attor-
ney General deems to be in the best interest of the 
United States, the expense of such removal may 
be paid from the appropriation for the enforce-
ment of this chapter. 

(f ) Aliens requiring personal care during removal 

(1) In general 

 If the Attorney General believes that an alien be-
ing removed requires personal care because of the al-
ien’s mental or physical condition, the Attorney Gen-
eral may employ a suitable person for that purpose 
who shall accompany and care for the alien until the 
alien arrives at the final destination. 

(2) Costs 

 The costs of providing the service described in 
paragraph (1) shall be defrayed in the same manner 
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as the expense of removing the accompanied alien is 
defrayed under this section. 

(g) Places of detention 

(1) In general 

 The Attorney General shall arrange for appropri-
ate places of detention for aliens detained pending re-
moval or a decision on removal.  When United States 
Government facilities are unavailable or facilities 
adapted or suitably located for detention are unavail-
able for rental, the Attorney General may expend 
from the appropriation “Immigration and Naturali-
zation Service—Salaries and Expenses”, without re-
gard to section 6101 of title 41, amounts necessary to 
acquire land and to acquire, build, remodel, repair, 
and operate facilities (including living quarters for 
immigration officers if not otherwise available) nec-
essary for detention. 

(2) Detention facilities of the Immigration and  
Naturalization Service 

 Prior to initiating any project for the construction 
of any new detention facility for the Service, the 
Commissioner shall consider the availability for pur-
chase or lease of any existing prison, jail, detention 
center, or other comparable facility suitable for such 
use. 

(h) Statutory construction 

Nothing in this section shall be construed to create 
any substantive or procedural right or benefit that is le-
gally enforceable by any party against the United States 
or its agencies or officers or any other person. 
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(i) Incarceration 

(1) If the chief executive officer of a State (or, if ap-
propriate, a political subdivision of the State) exercising 
authority with respect to the incarceration of an undoc-
umented criminal alien submits a written request to the 
Attorney General, the Attorney General shall, as deter-
mined by the Attorney General— 

 (A) enter into a contractual arrangement which 
provides for compensation to the State or a political 
subdivision of the State, as may be appropriate, with 
respect to the incarceration of the undocumented 
criminal alien; or 

 (B) take the undocumented criminal alien into 
the custody of the Federal Government and incarcer-
ate the alien. 

(2) Compensation under paragraph (1)(A) shall be 
the average cost of incarceration of a prisoner in the rel-
evant State as determined by the Attorney General. 

(3) For purposes of this subsection, the term “un-
documented criminal alien” means an alien who— 

 (A) has been convicted of a felony or two or 
more misdemeanors; and 

 (B)(i)  entered the United States without inspec-
tion or at any time or place other than as designated 
by the Attorney General; 

 (ii) was the subject of exclusion or deportation 
proceedings at the time he or she was taken into cus-
tody by the State or a political subdivision of the 
State; or 
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 (iii) was admitted as a nonimmigrant and at the 
time he or she was taken into custody by the State or 
a political subdivision of the State has failed to main-
tain the nonimmigrant status in which the alien was 
admitted or to which it was changed under section 
1258 of this title, or to comply with the conditions of 
any such status. 

(4)(A)  In carrying out paragraph (1), the Attorney 
General shall give priority to the Federal incarceration 
of undocumented criminal aliens who have committed 
aggravated felonies. 

(B) The Attorney General shall ensure that undoc-
umented criminal aliens incarcerated in Federal facili-
ties pursuant to this subsection are held in facilities 
which provide a level of security appropriate to the 
crimes for which they were convicted. 

(5) There are authorized to be appropriated to carry 
out this subsection— 

 (A) $750,000,000 for fiscal year 2006; 

 (B) $850,000,000 for fiscal year 2007; and 

 (C) $950,000,000 for each of the fiscal years 2008 
through 2011. 

(6) Amounts appropriated pursuant to the authori-
zation of appropriations in paragraph (5) that are dis-
tributed to a State or political subdivision of a State, in-
cluding a municipality, may be used only for correctional 
purposes. 
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4. 8 U.S.C. 1252 provides: 

Judicial review of orders of removal 

(a) Applicable provisions 

(1) General orders of removal 

 Judicial review of a final order of removal (other 
than an order of removal without a hearing pursuant 
to section 1225(b)(1) of this title) is governed only by 
chapter 158 of title 28, except as provided in subsec-
tion (b) of this section and except that the court may 
not order the taking of additional evidence under sec-
tion 2347(c) of such title. 

(2) Matters not subject to judicial review 

 (A) Review relating to section 1225(b)(1) 

 Notwithstanding any other provision of law 
(statutory or nonstatutory), including section 2241 
of title 28, or any other habeas corpus provision, 
and sections 1361 and 1651 of such title, no court 
shall have jurisdiction to review— 

 (i) except as provided in subsection (e) of 
this section, any individual determination or to 
entertain any other cause or claim arising from 
or relating to the implementation or operation 
of an order of removal pursuant to section 
1225(b)(1) of this title, 

 (ii) except as provided in subsection (e) of 
this section, a decision by the Attorney General 
to invoke the provisions of such section, 

 (iii) the application of such section to indi-
vidual aliens, including the determination made 
under section 1225(b)(1)(B) of this title, or 
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 (iv) except as provided in subsection (e), 
procedures and policies adopted by the Attor-
ney General to implement the provisions of sec-
tion 1225(b)(1) of this title. 

 (B) Denials of discretionary relief 

 Notwithstanding any other provision of law 
(statutory or nonstatutory), including section 2241 
of title 28, or any other habeas corpus provision, 
and sections 1361 and 1651 of such title, and ex-
cept as provided in subparagraph (D), and regard-
less of whether the judgment, decision, or action 
is made in removal proceedings, no court shall 
have jurisdiction to review— 

 (i) any judgment regarding the granting 
of relief under section 1182(h), 1182(i), 1229b, 
1229c, or 1255 of this title, or 

 (ii) any other decision or action of the At-
torney General or the Secretary of Homeland 
Security the authority for which is specified un-
der this subchapter to be in the discretion of 
the Attorney General or the Secretary of 
Homeland Security, other than the granting of 
relief under section 1158(a) of this title. 

 (C) Orders against criminal aliens 

 Notwithstanding any other provision of law 
(statutory or nonstatutory), including section 2241 
of title 28, or any other habeas corpus provision, 
and sections 1361 and 1651 of such title, and ex-
cept as provided in subparagraph (D), no court 
shall have jurisdiction to review any final order of 
removal against an alien who is removable by rea-
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son of having committed a criminal offense cov-
ered in section 1182(a)(2) or 1227(a)(2)(A)(iii), (B), 
(C), or (D) of this title, or any offense covered by 
section 1227(a)(2)(A)(ii) of this title for which both 
predicate offenses are, without regard to their 
date of commission, otherwise covered by section 
1227(a)(2)(A)(i) of this title. 

 (D) Judicial review of certain legal claims 

 Nothing in subparagraph (B) or (C), or in any 
other provision of this chapter (other than this 
section) which limits or eliminates judicial review, 
shall be construed as precluding review of consti-
tutional claims or questions of law raised upon a 
petition for review filed with an appropriate court 
of appeals in accordance with this section. 

(3) Treatment of certain decisions 

 No alien shall have a right to appeal from a deci-
sion of an immigration judge which is based solely on 
a certification described in section 1229a(c)(1)(B) of 
this title. 

(4) Claims under the United Nations Convention 

 Notwithstanding any other provision of law (stat-
utory or nonstatutory), including section 2241 of title 
28, or any other habeas corpus provision, and sec-
tions 1361 and 1651 of such title, a petition for review 
filed with an appropriate court of appeals in accord-
ance with this section shall be the sole and exclusive 
means for judicial review of any cause or claim under 
the United Nations Convention Against Torture and 
Other Forms of Cruel, Inhuman, or Degrading Treat-
ment or Punishment, except as provided in subsec-
tion (e) of this section. 
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(5) Exclusive means of review 

 Notwithstanding any other provision of law (stat-
utory or nonstatutory), including section 2241 of title 
28, or any other habeas corpus provision, and sec-
tions 1361 and 1651 of such title, a petition for review 
filed with an appropriate court of appeals in accord-
ance with this section shall be the sole and exclusive 
means for judicial review of an order of removal en-
tered or issued under any provision of this chapter, 
except as provided in subsection (e) of this section.  
For purposes of this chapter, in every provision that 
limits or eliminates judicial review or jurisdiction to 
review, the terms “judicial review” and “jurisdiction 
to review” include habeas corpus review pursuant to 
section 2241 of title 28, or any other habeas corpus 
provision, sections 1361 and 1651 of such title, and re-
view pursuant to any other provision of law (statu-
tory or nonstatutory). 

(b) Requirements for review of orders of removal 

With respect to review of an order of removal under 
subsection (a)(1), the following requirements apply: 

(1) Deadline 

 The petition for review must be filed not later than 
30 days after the date of the final order of removal. 

(2) Venue and forms 

 The petition for review shall be filed with the court 
of appeals for the judicial circuit in which the immi-
gration judge completed the proceedings.  The rec-
ord and briefs do not have to be printed.  The court 
of appeals shall review the proceeding on a typewrit-
ten record and on typewritten briefs. 
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(3) Service 

 (A) In general 

 The respondent is the Attorney General.  The 
petition shall be served on the Attorney General 
and on the officer or employee of the Service in 
charge of the Service district in which the final or-
der of removal under section 1229a of this title was 
entered. 

 (B) Stay of order 

 Service of the petition on the officer or em-
ployee does not stay the removal of an alien pend-
ing the court’s decision on the petition, unless the 
court orders otherwise. 

 (C) Alien’s brief 

 The alien shall serve and file a brief in connec-
tion with a petition for judicial review not later 
than 40 days after the date on which the adminis-
trative record is available, and may serve and file 
a reply brief not later than 14 days after service of 
the brief of the Attorney General, and the court 
may not extend these deadlines except upon mo-
tion for good cause shown.  If an alien fails to file 
a brief within the time provided in this paragraph, 
the court shall dismiss the appeal unless a mani-
fest injustice would result. 

(4) Scope and standard for review 

 Except as provided in paragraph (5)(B)— 

 (A) the court of appeals shall decide the peti-
tion only on the administrative record on which 
the order of removal is based, 
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 (B) the administrative findings of fact are con-
clusive unless any reasonable adjudicator would be 
compelled to conclude to the contrary, 

 (C) a decision that an alien is not eligible for 
admission to the United States is conclusive un-
less manifestly contrary to law, and 

 (D) the Attorney General’s discretionary 
judgment whether to grant relief under section 
1158(a) of this title shall be conclusive unless man-
ifestly contrary to the law and an abuse of discre-
tion. 

No court shall reverse a determination made by a 
trier of fact with respect to the availability of corrobo-
rating evidence, as described in section 1158(b)(1)(B), 
1229a(c)(4)(B), or 1231(b)(3)(C) of this title, unless 
the court finds, pursuant to subsection (b)(4)(B), that 
a reasonable trier of fact is compelled to conclude 
that such corroborating evidence is unavailable. 

(5) Treatment of nationality claims 

 (A) Court determination if no issue of fact 

 If the petitioner claims to be a national of the 
United States and the court of appeals finds from 
the pleadings and affidavits that no genuine issue 
of material fact about the petitioner’s nationality 
is presented, the court shall decide the nationality 
claim. 

 (B) Transfer if issue of fact 

 If the petitioner claims to be a national of the 
United States and the court of appeals finds that 
a genuine issue of material fact about the peti-
tioner’s nationality is presented, the court shall 
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transfer the proceeding to the district court of the 
United States for the judicial district in which the 
petitioner resides for a new hearing on the nation-
ality claim and a decision on that claim as if an ac-
tion had been brought in the district court under 
section 2201 of title 28. 

 (C) Limitation on determination 

 The petitioner may have such nationality claim 
decided only as provided in this paragraph. 

(6) Consolidation with review of motions to reopen or 
reconsider 

 When a petitioner seeks review of an order under 
this section, any review sought of a motion to reopen 
or reconsider the order shall be consolidated with the 
review of the order. 

(7) Challenge to validity of orders in certain criminal 
proceedings 

 (A) In general 

 If the validity of an order of removal has not 
been judicially decided, a defendant in a criminal 
proceeding charged with violating section 1253(a) 
of this title may challenge the validity of the order 
in the criminal proceeding only by filing a separate 
motion before trial.  The district court, without a 
jury, shall decide the motion before trial. 

 (B) Claims of United States nationality 

 If the defendant claims in the motion to be a 
national of the United States and the district court 
finds that— 
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 (i) no genuine issue of material fact about 
the defendant’s nationality is presented, the 
court shall decide the motion only on the ad-
ministrative record on which the removal order 
is based and the administrative findings of fact 
are conclusive if supported by reasonable, sub-
stantial, and probative evidence on the record 
considered as a whole; or 

 (ii) a genuine issue of material fact about 
the defendant’s nationality is presented, the 
court shall hold a new hearing on the national-
ity claim and decide that claim as if an action 
had been brought under section 2201 of title 28. 

The defendant may have such nationality claim de-
cided only as provided in this subparagraph. 

 (C) Consequence of invalidation 

 If the district court rules that the removal or-
der is invalid, the court shall dismiss the indict-
ment for violation of section 1253(a) of this title. 
The United States Government may appeal the 
dismissal to the court of appeals for the appropri-
ate circuit within 30 days after the date of the dis-
missal. 

 (D) Limitation on filing petitions for review  

 The defendant in a criminal proceeding under 
section 1253(a) of this title may not file a petition 
for review under subsection (a) of this section dur-
ing the criminal proceeding. 

(8) Construction 

 This subsection— 
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 (A) does not prevent the Attorney General, 
after a final order of removal has been issued, 
from detaining the alien under section 1231(a) of 
this title; 

 (B) does not relieve the alien from complying 
with section 1231(a)(4) of this title and section 
1253(g)1 of this title; and 

 (C) does not require the Attorney General to 
defer removal of the alien. 

(9) Consolidation of questions for judicial review 

 Judicial review of all questions of law and fact, in-
cluding interpretation and application of constitu-
tional and statutory provisions, arising from any ac-
tion taken or proceeding brought to remove an alien 
from the United States under this subchapter shall 
be available only in judicial review of a final order un-
der this section.  Except as otherwise provided in 
this section, no court shall have jurisdiction, by ha-
beas corpus under section 2241 of title 28 or any other 
habeas corpus provision, by section 1361 or 1651 of 
such title, or by any other provision of law (statutory 
or nonstatutory), to review such an order or such 
questions of law or fact. 

(c) Requirements for petition 

A petition for review or for habeas corpus of an order 
of removal— 

 (1) shall attach a copy of such order, and 

 (2) shall state whether a court has upheld the va-
lidity of the order, and, if so, shall state the name of 

                                                 
1  See References in Text note below. 
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the court, the date of the court’s ruling, and the kind 
of proceeding. 

(d) Review of final orders 

A court may review a final order of removal only if— 

 (1) the alien has exhausted all administrative 
remedies available to the alien as of right, and 

 (2) another court has not decided the validity of 
the order, unless the reviewing court finds that the 
petition presents grounds that could not have been 
presented in the prior judicial proceeding or that the 
remedy provided by the prior proceeding was inade-
quate or ineffective to test the validity of the order. 

(e) Judicial review of orders under section 1225(b)(1) 

(1) Limitations on relief 

 Without regard to the nature of the action or claim 
and without regard to the identity of the party or par-
ties bringing the action, no court may— 

 (A) enter declaratory, injunctive, or other 
equitable relief in any action pertaining to an or-
der to exclude an alien in accordance with section 
1225(b)(1) of this title except as specifically au-
thorized in a subsequent paragraph of this subsec-
tion, or 

 (B) certify a class under Rule 23 of the Fed-
eral Rules of Civil Procedure in any action for 
which judicial review is authorized under a subse-
quent paragraph of this subsection. 
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(2) Habeas corpus proceedings 

 Judicial review of any determination made under 
section 1225(b)(1) of this title is available in habeas 
corpus proceedings, but shall be limited to determi-
nations of— 

  (A) whether the petitioner is an alien, 

 (B) whether the petitioner was ordered re-
moved under such section, and 

 (C) whether the petitioner can prove by a 
preponderance of the evidence that the petitioner 
is an alien lawfully admitted for permanent resi-
dence, has been admitted as a refugee under sec-
tion 1157 of this title, or has been granted asylum 
under section 1158 of this title, such status not 
having been terminated, and is entitled to such 
further inquiry as prescribed by the Attorney 
General pursuant to section 1225(b)(1)(C) of this 
title. 

(3) Challenges on validity of the system 

 (A) In general 

 Judicial review of determinations under section 
1225(b) of this title and its implementation is avail-
able in an action instituted in the United States 
District Court for the District of Columbia, but 
shall be limited to determinations of— 

 (i) whether such section, or any regulation 
issued to implement such section, is constitu-
tional; or 
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 (ii) whether such a regulation, or a written 
policy directive, written policy guideline, or writ-
ten procedure issued by or under the authority 
of the Attorney General to implement such sec-
tion, is not consistent with applicable provi-
sions of this subchapter or is otherwise in vio-
lation of law. 

 (B) Deadlines for bringing actions 

 Any action instituted under this paragraph 
must be filed no later than 60 days after the date the 
challenged section, regulation, directive, guideline, 
or procedure described in clause (i) or (ii) of sub-
paragraph (A) is first implemented. 

 (C) Notice of appeal 

 A notice of appeal of an order issued by the Dis-
trict Court under this paragraph may be filed not 
later than 30 days after the date of issuance of 
such order. 

 (D) Expeditious consideration of cases 

 It shall be the duty of the District Court, the 
Court of Appeals, and the Supreme Court of the 
United States to advance on the docket and to ex-
pedite to the greatest possible extent the disposi-
tion of any case considered under this paragraph. 

(4) Decision 

 In any case where the court determines that the 
petitioner— 

 (A) is an alien who was not ordered removed 
under section 1225(b)(1) of this title, or 
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 (B)  has demonstrated by a preponderance of 
the evidence that the alien is an alien lawfully ad-
mitted for permanent residence, has been admit-
ted as a refugee under section 1157 of this title, or 
has been granted asylum under section 1158 of 
this title, the court may order no remedy or relief 
other than to require that the petitioner be pro-
vided a hearing in accordance with section 1229a 
of this title.  Any alien who is provided a hearing 
under section 1229a of this title pursuant to this 
paragraph may thereafter obtain judicial review 
of any resulting final order of removal pursuant to 
subsection (a)(1). 

(5) Scope of inquiry 

 In determining whether an alien has been ordered 
removed under section 1225(b)(1) of this title, the 
court’s inquiry shall be limited to whether such an or-
der in fact was issued and whether it relates to the 
petitioner.  There shall be no review of whether the 
alien is actually inadmissible or entitled to any relief 
from removal. 

(f ) Limit on injunctive relief 

(1) In general 

 Regardless of the nature of the action or claim or 
of the identity of the party or parties bringing the ac-
tion, no court (other than the Supreme Court) shall 
have jurisdiction or authority to enjoin or restrain 
the operation of the provisions of part IV of this sub-
chapter, as amended by the Illegal Immigration Re-
form and Immigrant Responsibility Act of 1996, other 
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than with respect to the application of such provi-
sions to an individual alien against whom proceedings 
under such part have been initiated. 

(2) Particular cases 

 Notwithstanding any other provision of law, no 
court shall enjoin the removal of any alien pursuant 
to a final order under this section unless the alien 
shows by clear and convincing evidence that the en-
try or execution of such order is prohibited as a mat-
ter of law. 

(g) Exclusive jurisdiction 

Except as provided in this section and notwithstand-
ing any other provision of law (statutory or nonstatu-
tory), including section 2241 of title 28, or any other ha-
beas corpus provision, and sections 1361 and 1651 of 
such title, no court shall have jurisdiction to hear any 
cause or claim by or on behalf of any alien arising from 
the decision or action by the Attorney General to com-
mence proceedings, adjudicate cases, or execute re-
moval orders against any alien under this chapter. 

 


