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U“lTEi SYATES DISTRICT CUUPI

D[ ‘J ICT OF DELAVARE
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UNITED STATES OF AMERICA,

Civil Action No. 4667

T AHA RO AN SO,

v. i
Filed: May 31, 1973

{CORVORATED;

H RCULES Tt
I }bJHEﬁl(-L II'DUSTRIES,

MITEUL
1LTD, and
MITSUT PETROCHEMICAL INDUSTRIES
(U54) 1INC., ’
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"Defendants.

: ‘ ’ co HTAT”T
; :  The United States of America, plaintiff, by its

,\)—.

attorneys, acting under the direction of the Attorney

o

Genzral ¢f the Uaited States, brings this civil action

L DA A,

to obtain ecguitable relief against the above-named
£ deicndents, and cowp¢blns and alleges as follows:
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JURTSLTCTION AND VENUE

1 This complaint is filed and this actiomn is

§ 4y, in order to prevent and restrain COntinuing-
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olaticn by the defendants of Section 1 of the Sherman

-

i _
H ‘. . - ® ~ .3 - 3. a N . g 2 - IS &l
i c 15 U.S.¢. § 1 and under Sectiun }5 of the CT"ton
i R ) ML
; Act (15 U.5.C. & 25), in order te prevent and restrain
b Darend me . ) A vt p r
{ continuing violation bty the defendants of Section 7 ¢i
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] the Cloayton 2ct 05 U,8.C. § 18}, .
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THE DEFLEFDANTS

3. lHercules Incorporated (hereinafter referred

to as "Hercules"), a corporation organized and existir;

3

under the laws of Delaware, with its principal office

- at Wilmington, Delaware, is made a defendant herein, .

1970 Hercules' net sales were approximately $798,600,¢:-

and its net assets were $629,758,000.

4. Mitsui Petrochemical Industries, Ltd. (herein-
. i - .

after referred to as 'Mitsui'), a company organized an¢

existing under the laws of Japan, with principal offices

in Tokyo, Japan, is made-a defendant herein. Mitsui's

net sales were approximately 385;000,000 in 1967 and

$125,000,000 in 1968.

5. Mitsui Petrochemical Industries (USA) Inc.

(hereinafter referrcd to as '"US-Mitsui"), a corporatio:

o

organized and existing under the laws of New York, with

its principal office in New York, New York, is made a

defendant herein. US-Mitsui is a wholly-owned subsidic:

of MitstGi.
| III |
TRADE AND COMMERCE

6. Polypropylene~and high dehsity poelyethylene
(hereinafter rcfefred‘to as "HDPE") are in a group of

plastics, known as polyolefins, which are dexived frox

petrochemicals. Both polypropylene and HDPE are used

vt 2!
ety of preducts. ¥Whis-
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in the wanufrcture of a wide ves

°

thore is some ovinlap In cad use, both polypropylene oo
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HDPE have peculiar characteristics which suit each for
distinct industrial applications. The domestic¢ markets

for both polypropylene and HDPE have been expanding

- steadily for the last 20 years.,

57; Approximately 46 percent of domestic polypropylene
is used in the manufacture of injection molded products
such as caps and closures for botties; appliances, auto-
motive parts, and toys; approximately 29 percent is used
in the{manufacture of fiber—éhd.filament; and approxi-

mately 10 percent is used in the manufacture of film

- products., Approximately 42 percent of domestic HDPE is

used in the manufacturé of blow molded products such as
bottles énd tubes; approxiﬁately 23 percént‘is used in

the manufécture of injection molded products; and approxi-
mately 4.5 percént is used in film.and sheet,

8. In 1968, épproximately 878,168,000 pounds of poly-

propyléne;repﬁesenting total sales of about $190,845,000,

A_were produced in the United States. TIn 1969, approximately

1,083,941,000 pounds of polypropylene were produced in the
United States. | l' | | | |
9. The domeétic production and sale of polypropylene

is highly concentrated, VDuring the periocd of time of the
ﬁiélations alleged herein, approximately nine companies
were producing polyﬁropylcne‘in fhe‘United States and
vHercﬁles has been a leader among these companies. For
the ycaf 1971, four manﬁfacturers of polypropylene,

with a total capacity for polypropylene prdduction of

approximately 1,410 million pounds, accounted for about
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75 percent of the total Un JL“d States po'3p\op}}cr'

capacity of appro iimately 1,u75 milllon pounds. Hercyj,.

with about 23 percent of the total industry capacity i,

1971 was the leading polypropylene producel, in terms ¢r
capackty, in the United States.

10. BRercules, during the 1950's was also‘one‘of
the leadlng HDPE producer in the United States; but
ceased to be a major factor in the HDPE market when a
more economlcal method for the manufacture of HDPL was
developed by Phllllps Petrolcum uompany {(hereinafter -
referred to as "Phillips'). While'Phillipé generally
made patent licenses available, Hercules did not take
advantage of these licenses because, unlike the‘Zieglor

.HDPE process which Hercules was former ly using, the

Phillips process was not compatible with Hercules' poly-

propylene equipment, For at least a year prior to the

period of time of the violations alleged herein, Hercul:-

- was sqeking‘an HDPE technology that would be competitive
with the Phillips process. |
117 Mitsui is one of the leading éfoducers of"
“both polypropylene and HDPE in Japan, Mitsui had
developed an improvement ‘upon the Ziégler process
which permitted}HDPEAprbduccd by that ptocess to be
tpmpetitive with EDPE produced by the Phillips process.
12, Mitsui decided to enter the manufacture and
sale of polypropylene and HDPE in the United States
mafket becavne the Jopanese market for these preducts

was oversaturated and was deélinlng in profitability.
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pursuant to this decision, Mitsui obtained pcrmissioh“v
from the Government of Jspan to ‘enter into joint ventures
with United States companies to build plants in the
United States,end formed US-Mitsul to accomplis’“h"its»‘~
entry into the American merket. Throughout the period
of time of the violations alleged herein, US-Mitsui has
transacted and done the business of Mitsul within the
United States, and Mitsui has ceusedlUS-ﬂitsui-to=db,
among other things, 'the acts ﬁereinafter'alleged'inlA
paragraph 17 on Mitsui's behalf. |

13,  Mitsui entered into JOlnt venture or licensing

negotiations for the manufacture of HDPE and polypropylene

with many United States companies. ~Included among these

was a.joint venture negotiation.with Hercules for the
manufacture of HDPE. | R

14, Polypropylene and IDPE are regularly sold and
shipped in interstate commerce, and Hercules, in the
conduct of its various business activities, includ Jng
the manufacture and sale of polypropylene, is engaged in
interstate commefce; Throughout the period of‘time of the
vioiations ?lleged herein, Mitsui and'US-Mitsui have been
continoously shipping and selling various.products,
including HDPE, in the intefstate and foreign commexrxce

of the United States.
iY , ‘ .
FIRST VIQOLATION

15. Beginning at least as_eérlyvas September'1969,

and continuing up to and including the date of the filing .

of this complainL H rcules, Mitsui and US-Hitsui entered

v
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into and engaged in a combination in unrezasonable
restraint of interstate commerce in the manufacture
and sale of polypropylene in violation of Section i
of tﬁe Sherman Act. |

| : I6.. The aforesald combination consists of an

understanding, agreement and concert of action among

. the defendants, the terms of which are that the defendayy.

" would jointly manufacture &and sell HDPE in the United

States, that they would exchange patents and. technology
relating to the manufacture of polyproﬁylene, and that
at some future time they would jointly manufacture and
sgll'pol?propylene‘in thé United'étaﬁes. A
17.' Pursuant to the aforesaid combinétion,and
conspiracy, and in furtherance thereof: ‘
‘ (a) The dgfendants formed a partnership to
manufacture and éell HDPE in therﬁited
States and Hercules conveyed to the partner-
ship,.H-M Plastics, assets éonsisting of,
among other things, maéhinery, equipment,

. raw materials’ and licenses of patent rights,
and technological know-how for the manufacture
of HDPE, and Mitsui and US-Mitsui conveyed to
H-M Plastics assets consisting of, among
other things, licensés of patent rights and
technoiogical‘know-how for the manufacture
of HDPE;

(b) The defendants agreed to exchange patents

e

i

and technology relating to the manufacture

of polypropylere} and
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(c) Hitsul terminated 1ts polypropylenc licensing
and joint venture negotiations with other -
‘companics, including an agreement in princi@le
which it_had'reached with one United States
chemical'compapy for the manufacture andisalé
of polypropyleﬁe through a joint venture,’and;‘

its negotiations with another United States

r

.
~

chemical company for a license of‘polypropylene

technological know-how, and has since refrained

?' o ‘from entering the ﬁniﬁed S?atés polypxopylene
. market, | |
18.. The aforesaid ccmbination is continuiné and will
continue unless the relief hereinafter prayed fqr‘is granted.

L

}9. The violation alleged in paragraph 15 has had the

i
i

following effects, among . others: o
| (a) ‘actual and poténtial compétition bétWéén’Mitsui,
as a.joint;venturer vith any otﬁer'ccmﬁany, andi
Hercules in the‘sale of polyprobylene in the
‘United States has been eliminated;
(b) potential competition between Mitsui iicensees
end Hercules in the manufacture and éalé df
e polypropylené inlthe Uhited States has been
-05 ) ;liminated; and B ‘ >__ ,
(c) the public has been deprived of the benéfits
of unrestricted competition in fhe‘maﬁufacture
and sale of pblypropylene.
= ' SECOND VIOIATION

? 20. The-effect of the acquisition by the defendants,

»

Hercules and Mitsui, from one aunnther of the assets descrilied
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in pavagraph 17(a) by wmeans of theilr respective acquisiiion

of interests in H-M Plastics may be substantially Lo

o et AL et

lessen competition or tend to create a monopoly in violaviey

of-Section 7 of tﬁe'Clayton Act by, among other things, ‘ %%
eliminating actuél and poténtial.competition bctﬁaen Miteui ?
as a joiﬁt~venturer with another éompany, and Hercules in %
the manﬁfacturé and sale of polypropylene in the United Stat@;-i
WHEREI'GRE, the ﬁlaintiff prays:
1. That the Court adjudge.and decfee that:
(a) the aforesaid combination alleged in
- “paragraphs 15 and 16 is in viol&tiou
of Seétion 1 of the ShermanvAcﬁ; and
(b) the acdﬁisition by the defendants of
'the‘assets describealin paﬁagraph 17(a)
is in violation of Section 7 of the
Cla&ton Act,, )
"2. That the Court permanently enjoin the cdefendants
and all persons, firms and cofporations acting on their
bchalf from engaging in any contracts, combinations and
ccﬁspiracigs in restraint of interstate commerce in the
manufgcturé and sale of polyprcpyléne} |
u ‘3. That the agreements between‘Hércules.éndeitsui
relatiﬁg to the ménufécture ané sale of high density
polyethylene aﬁd polypropylene,. described in paragraphs
16 and 17, be terminated under terms providing for just’
#
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and fair.compensation'based upon the contributions made

Lion to H-M Plastics.

4. That the plalntlff have such other and further

M, % relief as the nature of the case may require, and the .
; 5 ,ﬁ00urt may deem PrOPEf in the premises. ‘
stater : “ 5. That the plaintiff recover the costs of thlS

suit,

ETLIOT L. RLChARDoO\ _ ADRIAN C. MAY, JR.
Attorney General. Attorney, Department of

<zL/// ) , Justice
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