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pass on out of the Courtroom.
BY THE MARSHAL:
Everyone remain seated please and let the Jury
pass out,
(Whereupon jurors finally discharged and excused

from courtroom)

BY THE COURT:

The

press conference and that's just about the best

way

‘a laywer trying a case.in this Court to give a
press conference. That's the slickest, easiest
most involuntary way I know of to get disbarred

\ here, so I'll just throw that out to you £ r
what its worth to you for your future consideration.
I think that's reprehensible. I dontst appreciate
it a bit. I have some out of state lawyers

that do that and I'm going to get them straight,

but

conference, its utterly reprehensible and I ?

denounce it,

BY MR. ALFORD:

May

prass conference.

Court. Mr. Marshal, you may let the Jurors

Counsel in this case has been given a

I know of to get disbarred in this Court for

the idea of a local lawyer calling a press

it please the Court, we haven't called a

Wiiliam A, Davis, Official Court Reporter, Jackson, Miss.
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BY MR. HENDRICK:

May it please the Court, Mr, Pigford nor I

have called a press conference, I didn't even
know about it.
BY THE COURT:
Yes sir, Counsel knows who I'm talking about and
I'm not going to be as charitable next time either
because we try cases in this courtroom and not in
the newspaper.
These defendants will sTand forward: Bernard L.
Akin, T;avis Barnett, Olen L. Burrage, James T.
Harris, Frank J. Herndon, Lawrence Andrew Rainey,
Herman Tucker, Richard Andrew Willis. Those
defendants whose names I have last called have
been found by this jury to be not guilty and this
Court adjudges those defendants to be not guilty
of the offense charged in this indictment and they
are finally now discharged and you may stand aside,
BY THE MARSHAL:
You may be seated.

BY THE COURT:

Defendants, Edgar Ray Killen, Jerry McGrew Sharpé|
Ethel Glenn Barnmett. The Jury, by its verdict

in this case have been unable to agree on your

guilty or innocence in this case and as to you

William: A. Davis, Official Court Reporter, Jackson, Miss,
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three defendants a mistrial is entered in this
case and this case will be continued at another
and later date, and you may be dismissed on the
same bonds which you have, I understand they
are seventy~five hundred bonds, arent' they?
Personal bonds which are all right. You may
be excused

(Defendants excused)

The defendants, Cecil Ray Price, Jimmy Arledge,

Horace Doyle Barnett, Billy Wayne Posey, Alton

Wayne Roberts, Jimmy Snowden, Sam Holloway Bowers,

.Jr. You defendants have been found guilty by

this Jury of the offense oharges in this indict-
ment and the Court adjudges you to be guilty of
the offense charged in this indictment, and I
will defer sentence to awalb receini oif a pre=
sentence report. The Marshal is directed to call
the Probation Officer im Jacksom and tell him
that I want him to give me a presentence reportc
on these defeﬁdaﬁts not later than Friday of next
week, I want him to lay aside any assignments
which he has and put this assignment aiead of any
asgignient which he has and give prime attention
to this work. I don't know where he wants to

intarviaw you defendants over here in iieridian

William A. Davis, Official Court Reporter, Jackson, Miss,
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or in Jackson, but he will contact you sometiagwhﬁa

today ox tomorrow, and I direct you to make your

self available to him presumably here in Meridian,‘

but if he asks you to come to Jackson adout nexi
Monday morming, I direct you to make yourselves
available to him for a report. Now, I call your
attention to this gentlemen/ This presentence
report is no trick business its something aids
and asists the Court in giving a proper sentence
in all of these criminal cases. I'm not entitled
to a presentence report until there has been a
plea of guilty or a determination of guilt, but
aftor there has been such a determination of
guilty ome way orx another the Court is entitled
to that report Lo uwke < proper sentence and 1
can't make a sentence without it and I don't xnow
how and I don't want to find oub,; Lilb ciile 1s
real important to you because you don't have

the opportunity of coming hack into chambers

and talking to me and although before 1 sentencé
you I will afford you an opportunity to make

any statement you care Lo make in litigation of |

sentence. I regard that as a rather poor time |

to be telling me of what is in your heart to

|

|

!

tell me that you wouldn'*t think of at the time !
i

William A, Davis; Officlal Court Reporter, Jackson, Miss. :
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you are under pressure at such a time so I invite
your cooperation with the Probation Officer and
you tell him what you want him to tell me and I
invite your Counsel to talk with him, and advise
me of any mitigating circumstances that you want
me to know about which would aid me in a proper
sentence in this case. How let's see, Doyle
Barnett, first ome, I believe I'll ask Jimmy
Arledge, what is your bond, Mr. Arledge, Jimmy
Arledge?
BY THE DEFENDANT ARLEDGE:
I don't know sir, same as the‘others I guess.
BY THE COURT:
You don't know the amount of your bond is?
BY COUNSEL WATIKINS:
Tts five thousand dollars, persomnal recognizance.
BY THE COURT:
Each of you have one of these personal bonds do
you?
BY THE DEFENDANTS:
Yes siz.
BY MR. BUCKLEY:
Your Homor, I believe they are out under a Bail

Reform Act Bond.

BY THE COURT:

Williom A, Davis, Official Court Reporier, Jackson, Miss,
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Yes, that's a personal bond. Personal recognizanc
You underétand that the penalty of that bond is‘
not just five thousand dollars, the penalty of tha
bond is that you may be adjudicated guilty of a
felony for not showing up and the penalty is

five years and five thousand dollars and if you
understand that I will excuse all of you on your
bonds except Cecil Ray Price and Alton Wayne
Roberts. You gentlemen may stand aside.
(Defendants stepped aside with exception of
defendants Price and Roberts)

As to you defendants, Cecil Ray Price and Alton
Wayne Roberts, I am going to demy you any bond

at this time and order you taken into the custody
of the United States Marshal and confined in the
Hinds County Jail, I'll give you a hearing om
your application for a bond mext Monday moraning

o

at Jackson, and I want at that time geo/make an

time of some very loose talk that you gentlemen
indulged in after I gave my Allen charge, which
you gentlemen seem to recognize as the dymamite
charge and I want fo_talk to you about that,

because if you think you can intimidate this

e,

k'

Court just ame just as badly mistaken as you

William A. Davis, Official Court  Reporter, Jackson, Miss.
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can possibly be and I'm not going to let any
wild man algose on any civilized society and I
want you locked up. I don't think you have taken
this thing very seriously and I'm going to give
you an opportunity to begin looking véry seriously
on it, so Mr._Marshal, you may take them into
custody and confine them in the Hinds County Jail
and bring them before this Court in Jackson
at 9:00 o'clock next morning morning, and I don't
want any demonstration presented by anybody
present here either.
All right, you gentlemen at Counsel table, do
you have anything you want in the record?
BY MR. WEIR:
Your Honorvplease, did I understand you said
any motions for a mnew trial would be taken up
Monday morning, or could be, I mean?
BY THE COURT:

No, I didn't say, I said I was going to take up
the consideration of these two defendants of whom

I denied bond in Jackson, but I'll take up any
motions, you don't need to file them Monday, I
don't know how many days you have to file them

and we'll take them up in an orderly fashion, and I'll

hear them for you sometimes next week.

William A, Davis, Official Court Reporter, Jackson, Miss,




2 May we have as long as ten days?

3 BY THE COURT:

4 I think the statute gives you ten days.
;;;, | 5; ‘5 BY MR. WEIR: | |
| 6 Thaf's what I thought. )
| ‘ | 7 BY THE COURT:

? f; ;; You weren't anxious to get your motions passed
él .9 on before sentencing were you? Or were you?
|l BY R WEIR:

! n | We weren't in any rush we just didn't want to
‘ fi 12 be caught to delay.
?.;i, 13| BY THE COURT:
. 14 . I think the Court, uh, the statutes give you
15 | ten éays,_gnd if you want it and need more time,
16 I'l11 give you more time.
17| BY MR. BUCKLEY:
18 Your Honor I believe the statute gives five
19 days instead of ten days.

o Well they are their own lawyers and I'm not
'Eé 2 going to tell you how many days you need but
E 23 if you need some more time I'll give you some
ii 04 ' more time.

25  BY MR. BUCKLEY:

Wiiliam A. Davis, Official Court Reporter, Jackson, Miss,
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Would the Court entertain any other motions

that we might desire to file at that time?

BY THE COURT:
Yes sir.

BY MR. BUCKLEY:
What I really wanted to kww is we are not
wailving them by not making them now, is what I
want to know,

BY THE COURT:
Oh no, I understand that.

BY THE COURT:

| "As a matter of fact, I'm not sure because I don't

recall whether at the conclusion of the stestimony
the other day that your side, the defendants made
any motion for acquittal at that time, I don't
remember whether you did or not, but if you
didn't I now permit you to make such motions
or treated as having been made and stand over-
ruled.

BY MR. BUCKLEY:
Thank you Wour Honor, Mr. Watkins made one and
I was of the impression that was for the benefit
for all of the defendants.

BY THE COURT:

Well if he made one that's all right.

William 4, ‘('Jha\_m,‘ Otficial Court Reporter, Jacksan, Miss.
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BY MR. BUCKLEY:

For the record, Your Homor, we now make that

motion.

BY MR. ALFORD:

Your Honor please, at the conclusion‘of the trial
there was a motion made for judgmeni of &cilitial
for defendant E. G. Hop Barnmett which you took
under advisement at that time. He was one of
the defendants where there was a misérial. I
respectfully call that to the Court's attention
at this time.

BY THE COURT:
Yes, I'll overrule that motion.

BY MR. WATKINS:
May it please the Court, om behalf of Jimmy
Spowden, Jimmy Arledge, Alton Wayne Roberis,

I respectfully move the Court for the record

to enter a judgment of acquittal in arrest
of the verdict of the Jury notwithstanding the E
verdict of the dury, I make this motion for é
the record.

BY THE COURT:
I'1l overrule that motion and I very heartily

endorse the verdict of the Jury, particularly

adjudging Mr. Roberts as guilty. It would have

William A, Davis, Official Court Reporter, Jackson, Miss,
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BY MR. WEIR:

BY THE COURT:

BY MR. WEIR:

BY THECOURT: -

BY MR, WEIR:

been unthinkable to have had a verdict of any
other kind against a man like that who has the
audacity to make the remarks that he made, even
in fun.in the hall of this Court over here,
because can't anybody on this earth freighten
this Court, and nobody else need to be freightened
or concerned with any of his bluster or bluff
from anybody like him because we are not going
to have any anarchy down here, not as long as I
sit here. I think that comcludes our business,

and the Court willw==-
Your Honor, one other thing, would we be permitted
to talk with our clients while they are in

custody?

Which ones?

Well Mr. Price is our client and I didn't want

to do anything in violation of the Court.
Yes, Certainly, you may access to him.

Thank you.

William A, Davis, Official Court Reporter, Jackson, Miss,
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BY THE COURT:
As a matter of Ffact, I would like to have an
explanation and you might be able to help him
get up a pretty good explanation because he's
going to need one, He said,"Judge Cox just
gave that dynamite charge, we've got some
dynamite for him ourselves, haven't we?"
That's what I'm talking about.

BY MR. WEIR:

Iwasn't aware of it, Your Honor.

BY THE COURT:
Yes sir, I'm aware of it énd I'm resentful of
it and I'm amazed as to the stupidity of a
person who would have the audacity in a trial
of a serious case like this to make a remark
that actualily involved this Court, and I did
exactly what I felt should be done, and I domn't
know what I'm going to do with him from here on,
but I think you ought to know what I'm talking
about, so you've got your bill of particulars.

MR. WEIR:
Thank you,; Your Honox, I jusi didn't wani o do

nothing wrong.

BY THE COURY:

s 17 .
morning atAégoslgbg ok 1% Eakﬁsgnfeﬁgfgl E% i Monday
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MONDAY, OCTOBER 23, 1967 1IN JACKSON, MISSISSIPPI

BY THE COURT:
All right, cala thix Firsi cuaxe,

BY THE CLERK:
Criminal Action Number 5291, Eastern Division,
United States of America vs. Cecil Ray Brice, et
al,

BY THE MARSHAL
Come around.

BY MR. HAUBERG:

| If it please the Court, I understand this hearing

.here this morning is to defermine the advisability
of release on bond in connection with this case
sentence has not been imposed but a conviction has
been obtained, the Jury having a verdict in open

Caurt last Friday. We think that under Section

3148 , Title 18 United States gode that the Cout
is justly justified in detaining these two indivi-
duals without bail because of certain circumstancaﬂ
that arose or came about during the deliberation
of the Jury in Meridian, Mississippi and according
to Provisions in Jecition 3148, if the Court or

the Judge has reason to beiieve that danger may

be posed to any person or any commtinity there is

a provision that a person who has dee- COPVILCE -

William A. Duavis, Official. Court Reporter, Jackson, Miss,
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of an offense and is either awalting sentonce may

be held withput the necessily of bail, and it may
be that Your Homor may want to have some type o

hearing on it.

BY THE COURT:
You may have Mr, Boerts come arowrsl too. /

(Mr. Roberts brought before the bench)

BYTHE COURT"
Do you gzentlemen have anything to say about thisx
conversation that you had?

BY MR. ROBERTS:

I do sir. Sir, if I said'anything in disregard

to you I didn't mean to say it, I don't think I

did say it. The only thing that I did say sir was|

about the dynamite charge, there was discusgsion

out in the hall about the dynamite charge that

you had put to them and I told them it was cdled

the Allen charge and they were saying that you
had told the Jury to reach a verdict of guilty
or nmot guilty, and I told them that they wrong

that you gave them an alternative of guility or

not guilty and the ones that they could not reach

a decision on that they could come back and leave

the space blank, and that was the only thing that

I said concerning the dynamite charge, sir, that

; | I .
i ‘i.;l . i ) William A, Davis, Official' Court Reporter, Jackson, Miss.
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- m&T 1 that was the only thing that I said about the
t may ' 2 dynamite charge sir.
e of 3]  BY THE COURT:
4 I believe I would like to have Mr. Bowers stand
5 up here too.
5 (Defendant Bowers approached the bench.)
7| BY THE COURT:
going into
8 I really don't care about/whether you said what
this 9 I know you did or didn't say because this is just
10 not a hearing on that matter. You gentlemen have
1 : had a constitutionsal trial on the matter that
ard 1 ‘ - You are charged wiﬁh and I dont wish to make a
I 13 big issue out of that frankly, but I couldn't
ir was| | 14 o overlook the fact that you men were indiscreet
ion | »le : enough to make the remark like in close proxmity
at '. 16 | to this Court and while the trial was going on
dled ; 17 involving you men in a Very serious matter and I
ou ] s couzdn't pick that out of context with the fact
£y | .%19 that one of the dealers over there had lost a
ag é 0 whole lot of dynamite the first day that this
or | 2 Court convened in the trial of this case and I
reach ff?z didn't know which one of you might have been keepigg
Leave E&n the commissary, and I just wanted to let you men
that know that I didn't see that part of the pProgram
of the Klan, the other part of it sounded to mge

Williom A, Davis, Official. Court Reporter, Jackson, Miss,
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1 like a religious organization, and I instructed |;

2 ' the Jury that the Klan was not an illegal organj-
3 zation. You people are not the only ones &ngaged
'4 in violence, the NAACP was in violence in a matter
§ down in the Hattiesburg division, I've got that

6| , matter unoer advisement right now and I don't knoy
7‘ what I'm fixing to do with people that thwow

8 , molotov cocktails into an interstate bus, but I |
9 .» have some very strong convictions and I have some
10 ~ very strong feelings and I can generate some

11 - pretty strong desires with what Lo do with foliks
12 C ilike that but ndt anybody is going to be intimi-
13 , dated with stuff like that, you just make some-

14 o body feel rather harshly with you.

15 BY MR. HAUBERG: .

16 N Your Honor, I might state this to you that one

17 rumored information from one of the male relatives
18 of one of the individuals here this morning was

19 alleged to have made some statement to a certain
20 individual to watch or pay particular actention

21 £o thess wen indicating certain Deputy Marshals, |
. they wanted to make Sure they did racognize them
23 and some further statements were made that per-
24 haps some of them ought to go out and kill some-
25 one.

Wiltiam ‘A, Davis, Official. Court Reporter, Jackson, Miss,
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BY THE COURT:

Yes, I heard about that and its not any use of
being secretive about that because I don't wear
any hood here or anywhere else and I think we
might as well let you know Mr. Roberts, we're
talking about your two brothers, and I didn't

like the remark that the policemsn made and I
wanted to catch him wearing a gun out there and I
sent out there for him and he was real olympian,
he wasn't on th; premises, but then your other
brother had a remark to make which shouldn't have
beeﬁ made in any proxmity to this Court, but
anyway, I'm not trying you on that, I detained you
because I couldn't in good comscious permit a
remark like that to be made and I know the part
that Mr. Price played in it, he didn't do most of
the talking, you did, Mr. Roberts, but”ﬁgrpartici-
pated in it and I don't care to go into that but

I just wanted you men to see how I regarded such
comments and I understand that one of your crowd
was foolish enough to visit one of the jury but

I guess they wanted him to talk to him or give
him some lip like some fellow did me from Lexingtom
and said he owned and oprated a motel up there and

he was going to give me a good dressing down and

Williom A, i3 © e Oourt Reporter, Jackson, Miss.
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of course, nobody but a coward would do a thing

like that and nobody in the world is afraid of
& coward but just don't want Lo have that kipg
of stuff and its simply not going to go om in
this district and I'm going to give you two men ||
a bond, and I think I ought to give you the Same
bond as the others, I don't remember how much

that was but I think it was a five thousand per--
sonak recognize bond is @y recollection, and I

See no reason to depart from that exXcept to one

extent and it is to that extent that I invitad

Mr. Bowes up here, I want his bond rewritten anpd
I want all three of you to have the same bond and
I want a provision Put in there that if any

explosives are used in any sort of vioience in

any of the forty-five counties of the Southern
District of Missisippi I'm going to cancel your | b
bonds and you are pPresumed to be innocence when

you are on trial ordinarily and youtve had il

Presumption but I'm 8oing to turn that around and
presume that you guilty if something happens and
I'm going to let you prove to ne bevond a reason'l
able doubt or participate_im it or have any part j

in it, I just don't want anymore of this strong

|
arm stuff in the Southern District of Mississippiﬁ

)

William A, Davis, Officiai Court Reporter, Jackson, Miss,
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:g;;;\iW l‘ and I mean for good, not just temporarily be=

of 2 cause that's not just law and oxder and that

ind 3 should be nobody conceapt of tenth amendment

in 4 rights or states rights and if anybody's got

men 5 any such Warped or distorted view of what's

same fp state rights means ought to be bored for the

=h ff sample because that's‘not Deing wood citizens

3
per=- /8 at all, you can have your states rights and your
i1 | 9 . tenth amendment rights without engaging in violencle
one 10 : and in the night times of all times, so I just
‘ed 1 K .want you to understand that your liberty is going
. and 12 ' to be in the sound discretion of the Court under
d and 13 these bonds and I'm talking about Mr, Bowers and
14 : Mr. Price and Mr. Roberts.

in R BY MR, HAUBERG:

rn 16 Your Homor, that will not be a surety bond?

our } 17 BY THE COURT:

1en I 18 Oh no, I don't think we need any sureties.

el { 19 BY MR. HAUBERG:

I and ! 20 And will any restrictions be placed in conmection
and | 2] with their travel or asdociations of thesa

5OD= | 22 parties during the time they are out on this

art f 3 bond?

ng || o BY THE COURT:

Well, the Court has that discretiom. IFrankly, !

William A. Davis, Otficial Court Reporter, Jackson, Miss,
S
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I don't know of any reason to restrict their

travel I don't thick they are iilkdy to travel

beyond the state or be beyond the reach of thisg
Court at the time they are notified, but you wil]
be expectad to give the United States Attormey
your address so when you are reached you will

be available on A few days notice, I want to say
this to you two men who have been here that this
time hasn't been lost, I thiﬁk you needed a little
time for reflectionand for a little introspection
and I couldn't let this opportunity pass to do
what I did in respomse to what I recogznized as

a personal threat to the Court because too much
involved the Couxrt tﬁat was said about the Aiien
Charge and so forth and I couldn’t let an
opportunity to pass to show you how I felt about |
that and I wanted to show you not gust tell you.
The Clerk tells me they will be getting the
noltices out under a new procedure which we
foliow, so you may give the addresses which you
may be reached to the Clerk, and I think I
stated it, and if I did, I state it again, that
your bonds will be approved Dby the United States

Commissioner and I don't want these photograpiers

to be giving these defendants a hart time, I

Williom A, Davis, Official Court Reporter, Jackson, Miss,
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] think they make a nuisance out of themselves.
2 They do with me, That's the weason thuy Qo puai
3 across Ghe shreect, they bothered me so much
11 4 and they bothered these fellows so much, theytve
5 ot no business to do that, they want a pictuxre
6 every minute of the day, they are just not
8y 7 satisfied 1f they are not up in their faces
S 8 annoying the daylights out of you and I don't
tle 9 like that a bit in the world and I don't think
Lon 10 these men are entitled to be subjected to that
1 that's not part of the punishment that is cal=
12 v cuiated to be imposed and for Che time thal these
a 13 men have served, that time will be taken into
en 14 o account in the sentence which the Court ultimately
15 gives. How long will it take you to write up
ae 16 your bonds, Mr. Haubergz. Mr. Bowers Bond, Mr.
. 17 vPrice's bond, and Mr. Robert's bond?
18 BY MR. HAUBERG:
19 I believe the Cierk's office or the Commissioner's
" | 20 office have the form of bond and the provision
| 21 that the Court has indicated should be inserted
' 22 on the bonds.
a 23|  BY THE COURT:
e 24 Waell, I believe I'll let them stay here in the
25 courtroom and request the Commissioner to come

William' A, Davis, Official Court Reporter; Jackson, Miss,
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down here and work that bond out, because IAEEEHE\
if they get out on the streets they'll have a
camera in their faces every step they take.
BY MR. HAUBERG: 7
Your Honor, do you want the Marshal to aall the
Commissioner and have him come down here?
BY THE COURT:
Yes sir.

BY MR. HAUBERG: | SN

1'11 ask that he bring sufficient forms down

here with him.

BY THE COURT:
Yes sir. I think while you men are here you nmight
make yourselves available to the Probation Officer

because you are going to have to:rdo.

BY MR. ROBERTS: -
Your Homor, he's already talked with Mr. Price
and myself sir.

BY THE COURT:

Oh, he has?

BY MR. ROBERTS:

Yes sir. -

BY THE COURT:

Is there anything else; Mr. Hauberg?

BY MR. HAUBERG:

i
1
\‘ William A. Davis, Official Court Reporter, Jackson, Miss,
IS
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Your Homor, that's all we have in the way of
criminal work this morning.

BY MR. WEIR:
Your Homor, you know the other day we were talking
about some additional time to file our motiomns
for new trials, etc,

BY THE COURT:
Yes sir.

BY MR. WEIR:
I have a proposed order here and I wondered if
VYour Honor would look at it, I'm satisfied that
'thefe are some changes that Your Homor would make
but I didn't know just exactly how Your Honor would
want it worded.

BY THE COURT:
Is it your motion?

BY MR. WEIR:
Well, that's just an order, I didn't know where
it would be necessary or not to have a motion
just Your Honor had mentioned it. |

BY MR. HAUBERG:
If the Court please I think under the revised
rules they have seven days in which to file any

motions for a new trial.

William A. Davis, Official Court Reporter, Jackson, Miss.
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BY THE COURT: -

That wpuld be seven days from last Ffiday?

BY MR. HAUBERG:
That's correct, Your Honor.

BY MR. WEIR:
Yoﬁr Homor, it seems to say five days that I
found and its mo doubt that the rules say seven
but Moore's Criminal==--

BY IHE COURT:

I believe we'll follow theviulcs.

BY THE COURT3

.‘I‘“f

BY MR. ALFORD: |-

Its seven days or such time as the Court may
pick.

BY THE COURT:

me a reason for the fact that you are asking for
more time, because I think a motion ought to
stand on its merit not because you've just asked
for more time. You've got more time fight now
than you're asking for which hasn't even been
consumed.,

BY MR. WEIR:

Your Homor, as you know it was a lengthy trial

Wiltiam A, Davis, Official Court Reporter, Jackson, Miss.
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and of course, this verdict was remdered, I
believe Friday, and then of course we've been
tied up here Saturday and Sunday and today being
Moﬁday and time seems to be fleeting away, we
want to present an intelligent motion Your Honor
and one that will be in keeping with the rules
and the facts in this case and it'll take some
time.

BY MHE COURT:
What is it that would take so long, Mr. Weir?

BY MR. WEIR:
Well, we‘want to present everything that we are
entitled to.

BY THE COURT:
Well, that's a pretty big order, but I was just
wondering what particular you were thinking about
that was going to be so big that you couldn't
do within a reasonable time.

BY MR. WEIR:
Well, Your Honor please, we would have to review
our trial notes and then there samsral attorneys
involved in the trial of the case and each one
would have to compiled theirs together and
confer you know.

BY THE COURT:

Willlam A. Davis, Officlal Court Reporter, Juckson, Miss,
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It wouldn't be the same motion?

BY MR. WEIR:

It would be pretty much the same motion but thatthg|

the reason we need the extra time to summarize
it up from each attorney's notes all together.

BY THE COURT:

Well, how much time did you have in mind, Mr. Weirp

BY MR. WEIR:
Weil, I would like to have thirty days if Your
Honor please, we would need that long.

BY THE COURT:
Well, hkave you got a session of Court going on
up there?

BY MR. WEIR:
Yes sir, Your Honor, please it opens againa to
day Circuit Court of Neshoba County.

BY THE Court;

| Circuit Court, how long does it go on?
BY MR. WEIR:

Judge, its supposed to last two weeks but of

course I iwagine it will be pretty short this
time.

BY THE COURT:

d . ) ‘
I thought it was zoinz to be nre.
) o4 going P

i

William A. Davis, Official Court Reporter, Jackson, Miss.
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BY MR. WEIR: (Ianterrupting)
It probably will Your Honorx.

BY MR, ALFORD:
Judge Barnett advised me last night if the Court®™
please th#t he couldn't predimete a session
of Court that he would have to open and then
recess and said he would probably keep it open
probably for two days.

BY THE COURT:
I see.

BY MR. ALFORD:
He said he had to open it anyhow.

BY THE COURT:
That gets around the statute doesa/t it?

BY MR. ALFORD:
Yes sir. And the Court is aware that we haven't
had much time to prepare for Circuit Court ttials
up there.

BY MR. WEIR:
That's the reason we asked him to put the Court

off so’ we would have time to put on this case.

. BY THE COURT:

I realize its pretty hard on these counties like
that, When does your Chancery Court meet?

BY MR, AFLORD:

William A, Davis, Official Court Reporter, Jackson, Miss,
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It starts the fourth Monday in November, *]
BY THE COQURT: /‘
That's the 27th of November, |
BY MR. ALFORD:
Yes sir.
BY THE COURT:
I tell you what, I'm going to give you until
Novizber the 2nd to file and present motioms
because I will be out of the Site the following
week for a conference. 1
BY MR. ALFORD:
If the Court please, we'll file them in Meridian @

but where will you hear them? ﬁ

BY THE COURT:

I'll hear them here in Jackson. ?}

BY MR, BUCKLEY:

Your Honor, is that or could that apply to all

of the defendants?
BY THE COURT:

Yes sir. In other words the order will state

~that all defendants until the 2nd day of November

which in which to file and present all desired

motions and I'1l hear them on that which is
on Thursday.

BY MR. ALFORD:

William A, Davis, Officiai Court Reporter, Jackson, Miss,
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What time sir?

' BY THE COURT:

Nine o'clock.

BY MR. WEIR:

And that'll, uh, we'll haveuncil then to file
them but that'll be the hearing date.

BY THE COURT:

Filed and presented. I think what you had betterx

do you had better file those motions on or before

the lst day of November and deliver copies to

the government so that the governmeht will have

‘your motion at least a day before it is going to

be heard because that might not be quite right.
BY MR. ALFORD:

Deliver them to Mr. Hauberg for the goVernment?

BY THE COURT: ' '

That's right, I'll say on or before noon oi Lhe
Taln dey of Noveidberd,
BY MR. WEIR:

I imagine this order will have to be rewritten

because on the order there are only two defen-

dants named in the order theras,
BY THE COURT:

Well you can type an order for me or Mr. Hauberg

you may write it up. You understand what ay

William A. Davis, Officiai Court Reporter, Jackson, Miss,
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| BY MR. HAUBERG: Y

2 You want 1t to state that motions to be filed---

3|  BY THE COURT:

4 . All motions to be filed on or before noon on

.5 November the lst and to be presented at 9:00

’6 o'clock on the 2nd in Jackson.

7 BY MR. HAUBERG:

8 And as I understand it, all of the defendants

9 who are involved are to be present in Jackson

10 for the motions?

11 BY THE COURT:

12 | That's right. That is right because I consider

13 that a very important part of thd trial and I

14 o think they are entitled to be present and should

15 : be present. Mr. Hauberg, I would like to ask you

16 to give attention to the preparation of these

17 bonds since the Commissioner is out of the buildin

18 | and I'm asking him to come down here. He might

19 have some difficult preparing it out of his office

20 but I'm asking that you be available.

a1 BY MR, HAUBERG:

29 Yes, Your Honor. We don't have the form of the

23 bond but we will get it from the Clerk's office.

y BY THE COURT:

25 Just tell him to come down here and he can bring
William A. Davis, Official Court Reporter, Jacksom Miss. —
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some bondw with him.
BY MR. HAUBERG:
Yes Your Honowx.,
BY THE GOURT: |
Well, if its nothing further, we'll sﬁand in
recess.

(Whereupon the Court took a recess omn October

23, 1967y

NOVEMBER 2, 1967 IN JACKSON, MISSISSIPPI:
BY THE CLERK:
.. Criminal Aption Number 5291, United Staﬁas of
America vs, Cecil Ray Price, ei al,
BY THE COURT:
All right geﬁtlemen, I see we have a number
of motioné here.

BY MR. HAUBERG:

Your Honor please before we get involved in the

motions may I inquire if the defendants are
all present here in the court room.
BY THE COURT:

Call the defendants,

. BY THE CLERK:

Horace Doyle Barnett
BY THE DEFENDANT:

Hera,

.H‘_‘__\'Y!I‘Ilam A. Davis, Official Court Reporter, Jackson, Miss,.
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BY THE CLERK:
Jimmy Arledge (Answered present); Jimmy Snowden,
(Answered preéent); Wayne Roberts, (Answered
preéent); Sam Holloway Bowas, Jr. (Answered
present); Cecil Ray Price (Answared present);
Billy Wayne Posey (Answered present).

BY THE COURT:
The defendants may come around and De sexicd on
that bench inside the bar and the other parties
may be seated back in the audience. I see that
your grounds tor each defendant for a new trial
are the same are they not?l

BY MR. EEXR: WATKINS:
May it please the Court, I have mnot had an
opportunity to confer with the attorneys Trom
Thiladelphia as to the assignment of the points
that they have made, but we prefer to rely upon
the motion that we have filed and the points that
we have assigned if the Court please.

BY THE COURT:
I haven't had a chance to see any ol them ol
Ty @,

BY MR. WATKINS:

Your Honor, we have fiied on behaii oi Jiany

Snowden, Jimmy Arledge, Wayne Roberts motion fff/;J?
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a new trial, motion fof stay of judgment pendin:
appeal; motion for leave to aépeal in forma
pauperis, and those last two motions may be filed
toé early as far as I know Your Honor, but a
certain date had been set for motion day so
we went ahead and filed them.

BY THE COUKRT: |
That's all right.

BY MR, WATKINS: |

| Your Homor, shall I rdad the motion for a new

trial?

BY THE COURT:
I believe I had just rather have you tell me
what your motion is, after I see what the other
defendants have to say. What about your motions?

BY MR. ALFORD:
Your Homor please our motion for a mew trial
or rather a judgment of acquittal or in the
alternative for a new trial fof‘Cecil Ray Price
and Billy Wayne Posey are practiaally the same,
except there is ome change in the wording to
.make it applicable to each individual individual
defendant.

BY THE COURT:

dow does your compare with Mr., Watkins' motion?

William A. Davis, Official’ Court Reporter, Jackson, Miss,
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1 BY MR, ALFORD:
2 U haven't had an opportunity to read his motion
3 if the Court please.

4 BY THE COURT:

5 Well, let's see here. It looks like the only

3 thing we need to take up now is the motion for
7 a new trial, isn't it?

8 BY MR. ALFORD:

9 : That's what we filed, if the Court please, if I
10 \ understand the rules of criminal procedure we
11 . have then 10 days then to give notice for an

12 appeal.

13 BY HMHE COURT:

14 o I wouldn't be talking about a motion for a stay
15 ' of judgment because there hasn't been a judgment
16 yet.

17 BY MR. ALFORD:

i8 That's our understand as to Price and Posey Your
19 Honozx.

20 BY THE COURT:

21 Of course I can see Mr. Watkins' viewpoint and |
22 I think its all right. It doesn't make any

23 difference to file it early but it makes a whole
24 lot of difference to £file it too late.

25 Well, who filed the first motion hera. Thera

William A, Davis, Official. Court Reporter, Jackson, Miss.
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i is here for Horace Doyle Barmett.

on | 2 BY MR. COVINGTON:
3 | May it please the Court on behalf of my cleint,
4 Horace Doyle Barnett, I filed on his behalf
5 motion for a new trial and mine is Practically

T 6 identical to that of the ones filed by Mr.
7 Watkins with Possibly one or two points that he
8 might have included in his that I do not have in

I 9 mine, and there being no great barrier between

10 : the two, and Mr. Watkins being prepared to argue

1 : the motion which I intended to join in I would
12 yeild to him.

13 BY THE COURT:

ay 14 I'm going to hear each of you, I'm not going to
ent 15 ' cut you off, I'll stay here as long as you need
16 the time for,

17 BY MR. COVINGTON:

our 18 Would you like me to read my motion?

|®l  BY THE COURT:

U

K I'11 let you tell me about it and if you have
d f i” something you would liké to say that you don't
E %b have in your motiom I'll hear you on that and
ole % ;B you might taka the opportunity now to state that.
% ¥ BY MR. COVINGTON:
I The principal point, if it please the Court with

William: A: Davis, Official- Court” Reporter, Jackson: Misk.
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BY THE COURT:

BY MR, COVINGTON:
BY THE GOURT:

BY MR. COVINGTON:

P72 S

regard to Horace Doyle Barmett in in regard to
the a}leged confession that was introduced into
eyidence over our objection and that's the main
pdnt of my motion for a mew trial with the
principal point of my client, and of oourse, we
have already‘argued this particular point during
the trial of the case and we really have nothing
further to add that this was an error and it is
on hat ground that I believe Mr. Barmett would be

entitled to a new trial.

You think it was an error'to enter his own

confession?
Yes sir.
Why?

If it please the Coutt, I believe in this particuldr
instance that the burden was on the government L0
prove that the confession was free and voluntary
given and I don't think they proved that burden
and I don't believe the testimony and evidence

during the trial within the rules laid down in

the guideiines of Miranda I don't believe they

J_/ : -

William A. Davis, Official Court-Reporter; Jackson; Miss,
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1 met the burden of pwocof that the confession was

2 free and voluntarily given or that he had been

3 advised of all of his rights. Specifically if it

4 ' please the Court, I would call the Court's atten-

] tion that the testimony during the trial was that

% the paragraph at the beginning of the alleged

? confession constituted the nghts and the warning

% that was given to the defendant, Barmett. I feel

9 . that pargraph in comparison with the guidelines

10 : laid down in Miranda does not meet the necessary

@ & requirements specifically the Eestimony was that

@ o they had informed Mr. Barmett that the evidence

13 he was giving could be used against him, wherein

14 Miranda it is not sufficient, not only must they

5 be warned that it can be used against them but

8| - , that it will be used against them and this in

”} the body of the opinion of Miranda, and further

’mg. at mo time during the interrogation and the

ular fogl . : .

b taking of the statement and I believe the testimony
was it took a numberof hours for them to prepaxe
this statement and at no time subsequent to the |
time they ofiginally warned him did they ever ;
re~warn him nor tell him he could stap at any |
time and that he was entitled to an attorney 1
atc thac peint. I believe if my memory serves me--%

William A. Davis, Official Court Reporter, Jackson, Miss.




2587
174

BY THE COURT:

I believe that's just a lot of judicial monesense

to me,
BY MR. GOVINGTON:

Well another point, if it please the Court, the

ot e e e R PSP Rt SN
e s ; = 2 .
N LTI NSRS ST e i

situation arose that if he needed an attormey that

o.

after the matter went to Court he would be appointq
that attorney, whereas, Miranda is clear on this

particular point saying that he is entitled to an
attorney at the time the statement is being taken

and I believe the uncontradictory testimony of

the government's witnmess is that he could have

an attorney if he went to Court if my memory serve

me correctly, and of course, that is jut not withing

the guidelines of Miranda, as 1 understand the
decision. I believe on that basis of the law,

if Your Honor please, the alleged confession was

clearly inadmissible, and as such I believe it

entitles Mr. Barnett to a mew trial. I dom't

believe there is any question that the statement

was highly prejudicial and it certainly had a

direct bearing on the verdict rendered against

Mr. Barmett.

BY THE COURT:

I don't know what's become of that presumpiion

o

Wilflam A, Davis, Official Court Reporter, Jackson, Miss.
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everyEody is supposed to know the law, that's
whgt they taught me in law schoeol I think I ought
tor ask for a refund, but I know that Miranda
‘ doés speak along the lines that you say there.

BY MR.,COVIN&TUN:
Yes sir.

BY THis GOUKY:
But we've talked about this and it seems to me,~
this is the man that his wi fe was expecting a baby?

BY MR. COVINGTON:

Yes sir, that is correct.

 BY THE COURT:

I believe the interrogation probably lasted over
a period of two days and wound up in the late
evening of the second day?

BY MR. COVINGTON:
Yes sir, that's my best memoray, they intereviewed
him two days prior to the actual time this state-
mant‘was signed,

BB THE COURT:
Do you think the preface oxr prealble of the
statement must be looked at and that alone con-
sidered and determining what the F. B. I. said
or did at the time in the way of advising him pf

his rights?

William A. Davis, Qfficial- Court Reporter, Jackson, Miss,
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BY MR. COVINGTON:
Only in this way, Your Honor, Special Wooten
testified that he took thd statement and he had
written it out and he had warned him of his rightg
as indicated in the preamble to the alleged
confession. I believe the question was put to hin
whether he was given an additional warnings other
than ﬁhat contained in the so-called preambie, and
I am relying on my memory entireiy, but I believe

he stated he had not.

BY THE COURT:
Was the Jury instrucied aboui whai aviderces they
were to consider about whether or not that state-

ment was freely and voluntary?

BY MR, COVINGTON:
Yes sir, to my best recollection there was sich

2n instruction., If they felt that the instruction,

excuse me, the confession was not voluntary given

that they could disregard the evidence; however,

I would like to urge at this point that I dom't
believe that the average jurorman being unlearned
in the law could differentiate or distinguish

between what would be voluntary and what would

not be voluntary according to our constitutionsi

guideliines as set out in Mirdnda, but we did receive

S
William A, Davis; Official Court Reporter, Jackson, Miss, P
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that instruction I recall.
BY THE COURT:
I don't remember, but I remember an instruction
somewhere in that area but I don't remember
exactly what it was,
BY MR, COVINGTUN:
Yes sir, the instruction was subsequently given
andl it was along that line, ges sir.
That is the main point, Your Honor, that I wanted
to argue in my wmotion, as I said before, both of
.the points that contain here and as I said before
Mr, Watkins will argue those.

BY THE COURT:

I'l1l let each one of you argue, I'11 listaen to VOu.| -

BBY MR. WATKINS:
May it please the Court.

BY THE COURT:
By the way Mr. Watkins I got your brief. The
Clerk is told mot to file briefs they are supjoss:
to be handed to the Court.

BY MR. WATKINS:
Thank you, Your Homor. On our motion for a new
trial we assigned twelve points which I will not

read by will try and touch on generally on a

very brief argument. Our position is that :there

William A. Davis, Official Court Reporter, Jackson,. Miss,
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1 is the matter of severance, that the beginning of

2 " the trial before the testimony I realzed that N
3 Judge Russell ruled on our motion for a severance
4 and during the progress of the trial when the
5 confession was admitted And perhaps at other
"4 times, Your Homor ruled on the matter of severance
7 but we rexzpectfully submit that the matter of
8 severance 1Ls an important mabLler in Lhis case,
g 9|  BY THE COURT:
10 : How does the decision of this case square with the
‘e Bl | Forest case decision of the Fifth Circuit?

12| BY MR. WATKINS:

I'm not sure I'm familiar wih that decision;
fou.‘ 14 . Your Honor.

1| BY THE courr:

That's one that came down about a month ago.

17| BY MR. WATKINS:

Lim not familiar with that decisionm.

, 9 BY THE COURT:

I think that's the style of it, FORES.

2 By MR. WATKINS:

" ?our Honor, I've read a couple of decisions on
the point of severance ome case which touched

pretty closely on the case which I thought involved

here is the Barton case, and the Burton case touches

William A. Davis, Official Court Reporter, Jackson, Miss.
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pretty closely on the points here, and the Echéls
case touches pretty closely to the points we
have involved here, I'm personally not familiar
with the facts the case Your Homor refers to and

I'm sorry..

6 BY THE COURT:

I mentioned it to you over in Meridian, that wag
a case where severance was not granted and a
statement was admitted in evidence by one of the

other defendants and I was trying to meet that

decision requiring the confession in this case

to be masked inso far as the statement made any

sort of disclosure as to the other defendants
and that was my effort to meet the requirement

the decision of Fores.

16 BY MR. WATKINS:

Your Honor please, we realize that the Court

struck out parts of the confession.

19 BY THE COURT:

And that's the reason I struck it out.

21 BY MR. WATKINS:

We can apprecite the Court striking out part of
the confession and certainly our problem will be

weakened but we can not see how the striking of

the names o a confession will destroy the conten“f

_WHnam A. Davis, Otficial Court Reporter, Jackson, Miss:
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of the confession will destroy the contents of

that confession regardless of the manner in which
it must be presented to the jury. In 1954 the

Supreme Court in the educational field spoke about

psychological factor in these cases, there refer

{é ‘ to such terms as those qualities which are incapa- )
'7 ble of objective measurement. Now, Your Homor,

8 | if there was ever a situatlion of objective measurer
{ 9 o mént that'wduld be to one effect, a confession

?w with blocked out names would have against a

o . co-defendant, and that's the position, Your Honot
é;m that we are trying to take, and in the Echols and
fw _ ~ Barton cases the federal court retained the dis-

5 14 o crdtionary rule, Rule l4 of the Criminal Procedure|
§>w - that thgy must nevertheless be alert to accord

16 every defendant a completely fair trial. It

; 17 would be impossible to eliminate from the state-
18 ment the part prejudicial and no such attempt was
19 | made and of course Your Honor did make an attempt
K to do that, but Your Homor, if it is impossible to
X do it, then your attempts would be fruitless, it
f"& would be impossible to eliminate from the statement
:23 parts prejudicial to Mitchell and mo such attempt
:24 was made. The sole alliance for Mitchell was

?5 ?25 the Court's instruction several time for Mitchell

William A. Davis, Official Court Reporter, Jackson, Miss,
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14

repeated, not to treat the statement as evidence
against Mitchell, of course Your Homor, told
the jury not to treat it as evidence as against
anyone except him. Considering the substance
in Barnett's statement,/zguld whether it was at
all possible to carry out that imstructionm, do
so certainly would require twelve minds more
perfectly disciplined tham those of the average
human jurors.

BY THE COURT:
What language is that case from?

WATKINS:

BY MR. XXZRHEX:
Your HonoR please, let me see.

BY HE COURT:
That sounds like the case I'm talkiﬁg about.

BY MR, WATKINS:
That's Barton vs. the United States, 236 Federal
Second, 894, I realze that says mo attempt was
made to strike those parts and of course my
position that we are trying to take is regardless
of the effort of the Court to strike out those
nemes, this psychological factor still exists
and it was highly prejudicial. Quoting also

from the Elchols case if an attorney's duty to

his clisnt to draw the jury's attention to the

(R
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| | possible inference of ctiit from a co-defendant's
) silence, the trial Judge's duty is to order
3 the defendants to be tried separately, now
) Your Homor, we aren't contending here for a
g separate trial of each one of thaese defendents,
Z 1 don't wish to advance that posture, but we feel
; like that Doyle Barnett's case should have been
% severed and all of the other defendants to be
; ' severed from Doyle Barnett, we are not insisting
o that each should have an individual trial, that's
h | . mot our position at all, but we do feel like that )
ﬁ , ‘the trial of comnspiracy could have gone on well
g ‘ enough with seventeen defendants instead of
i o eighteen defendants, and it was highly prejudicial
5 : to try the rest of them with Doyle Barnett because
nE of this confession. Now, we pick up amother point
I ._ in the motion for a new trial having to do with
I | m======-c.: (Counsel mumbled) declaration, and !
1m  that it is only certain times when such declara- !
3 | . tlons can be admitted as evidence and that is afte%
) there has been made a prima facia case of con- !
spiracy, and ail the testimony may, uh pertaining E
to the Klan meetings as to what members said in g
the Klan meetings, we feel was improperly admitted
at that stage of the trial to form any basis for

William A, Davis, Official Court Reporter, Jackson, Miss,
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1 an alleged conspiracy, the only evidence that I

2 recall in the case that could have formed any

3 ' basis for an alleged conspiracy was the testimony
4 - that pertained to'the night or the evening of

5 . June 21lst, 1964 when it was alleged that certain
6 parties got together and went to Philadelphia.

7 Now, if there was any cénspiracy established

8 | that'w when it was presented in the evidence,

9 , All of this other evidence pertained to prayer

10 ) meetings, or Klan meetings, and discussions in

11 . Klan meetings prior to that time we feel like

12 : ' was not admissible and not only that, the testimony

13 | of one of the government witnesses, Reverend Delmat
14 o Dennis, negatived averything concerning any plan
15 ‘ or conspiracy or to intimidate or harm anyone

16| now what happened at another time is another

17 thing and to admit any competence evidence per-

18 taining to an alleged conspiracy, to support the

19 possible verdict of a jury, and certaialy th

20 verdict of the jury in this case, we contend is
21 : highly prejudicial and presents the defendants
) from receiving a fair trial. Your Honor, I can

not be prepared here, having not seen the record

William A. Davis, Official Court' Reporter, Jackson, Miss.
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and only relying on my recollectionm, but as we

see the case as a whole hothing occurred but

that a murder case was tried in federal oI,

we do not find evidence as charged as a conspiracy

and that is golng to ithe weight and ithe wosith

o
1

off ihe wvidonce, and we respectfully submit that
testiﬁony concerning Klan meetings where the
government's star witness said there was nothing
about intimidation, mothing about threats,
nothing about a plan in that regard is certéinl&
not basis for a conspiracy case, and referring
speciaily as to the confession that Billy Covingtonm
has already refetrea bo, we do respectfully submit
again that the burden is upon the government to
show very clearly that there was a waiver of

the privilege and that could not possibly have
been shown by the the introduction of that con-

fession. ‘the only thing that the witness said

or the only advice that the witness received was
exactly the words used in that confession. I aske#
him, if Y ur dHonor will recall on cross examinatioé
just to describe in your own words if you will
what speech he used or what expressian he used

in showing to you that he made an intelligent

waiver concerning that confession. I don't recall!

!

Witliam A. Davis, Official Court Reporter; Jackson, Miss,
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kny acceptable awwer beinz ziven, Your Honor, and
that's as much as important a burden in order for
one of these confessions to be admitted as is the
part of the burden that he was told he didn't have
to make the statement in the first place. The
terms of the statement never did tell him that it
would be used against him, never, as to counsel,
he was never told he could have cowisel now. All
that he was told that if he got into the court, that
if it went to Cowrt, he would be appoinied 2 iawyor
if he couldn't hire one. In other words, you are
not in trouble mnow, this ié not the adversary
system that we're talking, that we are supposed to
be confronted with, but if you get into trouble
and get into court counsel will be provided if you
Are not able o hire one, and we respectfully submil
that is not the burden requiring to make the case
to make the confession‘admissible, the language
is exactly is, "if I -.am required to appear in
court, the Court will appoint one Hr me." That's
just like promising that if he gets into troubie
we Ll itake care of i laiier, but we will not take
up this métter at this tiwe. Your Honmor please,

in regard to the Allen charge we respectfuliy

submit the part of Your Homor's charge to the jury

/ .

William: A: Davis, Official: Court Reporter, Jackson, Miss, -




