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1 ‘Court has heard all our arguments on these motions,
2| BY THE COURT:
3 Let's see Mr. Barnett, I believe, made a motion
4 orally at the conclusion of all the testimony
5 for a judgment of acquittal and I reserved
6 decision on that to await the outcome. You now
7 have one formally in writing?
g| BY MR. ALFORD:
9 Formally now in writing, the same thing.

10/ BY THE COURT:
1 I don't Delieve I need an argument on that unless
12 you think you can throw more light on it.

13| BY MR. ALFORD:

14 Your Homor, in behalf of anything that I could
5] say for this defendant I would like to have an | o f
16 opportunity to do so, e¥ther here in dhambers.

171 BY THE COURT:
18 Well I think it would have to be here.

{191 BY MR. ALFORD:

20 I think so too Your Haeo r. His participation in
;21 it seems to revolve around that colored church

| 1;& out there on that evening when they, uh when
t23 some of them were beat up out theme.

.%| BY MR. ALFORD:

That was the testimony of or rather thac appeaxs

Wiillam A, Davis, Official Court Reporter, Jackson, Miss,
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in the record, Your Honor.

BY THE COURT:
Was that the substance of it?

BY MR. ALFORD:
Yes sir.

BY THE COURT:
I don't remember angihing else, of course, the
jury must have thought it was pretily potent
because they couldn't agree on a verdict, well
if you want to Say something about it I'11l let you
do it.

BY MR. ALFORD:
I don't want to burden the Court if the Court has
its mind made up.

BY THE COURT:
No, I don't have my mind made up, I'll listen to
you.

BY MR. ALFORD:
If your Honmor please we submit in this case to
Mr. Barnett that that was the only testimony made
one colored witness there, that testified about
some incident there at the church after services.

BY THE COURT:
That was a colored woman?

BY MR. ALFORD:

William A. Davis, Official Court Reporter, Jackson, Miss.




1 A colored woman at the church who said it appeared
2 to be him, you remember she counted down four
3 on one side and said she truly believed that
4 té_be him, and they told her to look all around
3 the room and she counted down foux again and
i .
é said I truly believe.
7 BY THE COURT:
8 I was thinking about this colored couple and I
9 thought there was a colored man who identified
. 10 " 1 being out there that night.
j BY MR, ALFORD:
%2 Your Honot please, that was a Wowan, now there
i
13 : was a Wilbur Jones that testified that one Sunday
14 that Mr. Price and Mr. Barmett were riding to-
15 gether and the negro man in the car with the
|

16 Arkansas taz and when they saw who it was it %
17 was a neighbor of theirs that was on &a visit |
1&  there from Arkansas, that was Wilbur Jomes who
19} restified about seeing him out there that was

in the early part ol June Or May or sometimes,

Your Homoxr. That's the two that testified about {
|

him being in that area. We respectfuily submit
that there is mot enough evidence to sustain a

verdici against him in this case, and we would

respectiuliy renmew our motian for a judgment of

William A. Davis, Official Court Reporter, Jackson, Miss.
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acquittai in this cause as to Mr. Barnett.

THE COURT:

How much time do you wat Mr. Buckley?

MR. BUCKLEY:

About three minutes, sir.

THE COURT:

I'1l give you five. Take your time.

BUCKLEY :

your Honor, if it please the Court, they've al-
ready said about all I could say and probably a
Qhole lot more, but on behalf of Mr. Bowers I
want to bring up ome point. My motion’is almost
;dentical to Mr. Alford's motion, except for one
particular point which I want to bring out. That
point being the testimony against Mr, Bowers as

I recail there were three witnesses who testiiied

concerning Mc. Bowers. One was Delmar Dennis,

)

the second was Wallace Miller; and the tihviwd one
was James Jorden. The first two witnesses saisd
they had never seen Mr, Bowers until after the

vodies were recovered at the damsite as I recall
their testimony. Nome of them sald thay had ever
personally heard Mr. Bowers mention either on€ of

those individuals. James Jorden mentioned him

1

and speciiicaily testi ied on ¢roess

T & Tewie. Official Court Reporter, Jackson, Miss.
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I don't recall what he testified to on direct

examination as to the conversation with Mr. Bowers

but he did testify as to what someone had said that

Mr. Bowers had said and anotner was what someone

had said Mr. Bowes had said and we did recall

specifically that on cross examination Mr. Jorden

stated that he never heard Mr. Bowers mention
these three people or anything connected with

this conspiracy prior to that time.

BY THE COURT:

What was the date of 6hat letter that they nad
in there, I believe it was to Mr., Bowers, it was
a real clever letter that you had to read with a

legend.

BY MR. BUCKLEY:

Mzr.

This was one that was alleged to have been from
Bowers Lo Mr. Dennis and there was one enclosed
witih it as I recall from Wallace Miller to Mr,
Sowers and then back from Mr. Bowers to Deimar

isennis, which as I recall was in October of 1964,

BY THE COURT:

Yes, that's the one.

BY MR. BUCKLEY:

If I recall Your Honor, the substance of it was
H

Mr. Wallace Miller wanted o geit back in the Xlan

g
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] and he wanted to get back into the Xian.
2| BY THE COURT:
3 That's right, that was a letter of December 28, 19g4

4 and Mr. Bowers answered it on January 6, 1965,

5/ BY MR. BUCKLEY:

6 Yes sir, I believe that's right. I don't recall

7 any testimony of what Mr. Bowers said or had

8 been accused of saying during the time the

? conspiracy was in existence. The other point that
10 , I wanted to raise is the point on citizenship.

1 : . It seems to me that the government, if I recall

12 - correctly had the'birth certificates for two
13 parties, neither one of whomwas Michael Schwerner.
14 Michael Schwerner, as I recall was the only person
15 that there was any proof of any conspiracy by any
16 party, in other words if it was to be admitted that
17 ' - there was a conspiracy, it would have actually have
18 been Michael Schwerner, these other people just happenéd
19 to be alone and Michael Schwerner was never proven
20 to be a citizen of the United States of America
21 as I recall, and I don't, uvh, as I see it rather,
22 ' these people and other people that were alleged
23 or were killed, these people would or should i |
24 have been tried for murder and not conspiracy ; g
3 as 1 see it, and some of the people who were % E

William A, Davis, Official Court Reporter, Jackson, Miss, o k
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conspiracy they wexe not even at the scene Or

of Chaney and Goodman before.
BY THE COURT:
I notice that exhibit 15, 16 & 17 were birth

certificates of Chaney, Schwerner and Goodman.

4| BY MR. BUCKLEY:

10 , end of the testimony 1 mever did see but two

| 1 of them and that was Goodman and Chaney. I just

12 looked through them and saw the two of them
13 the defense or the plaintiff's exhibits and I
|14 ‘ didn't see those. That's all I have, Your Honor.

5| BY THE COURT:

o

16 All right, Mr. Haubexg;

]

&

17| BY MR. HAUBERG:

Counsel might haveoverlooked is this 1s a

1s and well so, and Your Honor instructed the

jury to that effect that any statement or amny

2657 |

named in this indictment and charged with this

heard of or kmew of or never could have talked

9 I'm sorry, I looked through the exhibits at the

act or any agreement of any co-comspirator may

be in and of itself certainly admissible against

william- A, Davis, Official Court Reporter, Jackson, Miss.

ed |l If it please the Court and trying to specifically

1 ‘;19 answer some of these points involved I think what

|

conspiracy case and every comnspiracy case the law |
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any or all of the co-conspirators, and in a

conspiracy any individual can drop out of the
conspiracy and others can come in and those comi;
in after the conspiracy is started they are also
bound by whatever acts or whatever statement
made by the other co-conspirators that have

been going on during the period of the conspiracy
Now, if you consider that, some of this argument
ﬁhat was made in connection with various statemer
or judicial statements as they call some of them
I think that can very easily be explained there
because of the fact it is a conspiracy and what
one person did at a meeting leading up to the Blc
School, being an act done in the presence of the
conspiracy, certainly it is admissible against al
of the other parties to that particular conspirac
Now, if I may go over the particular arguments
made by particular attormeys &nd simplify part of
it by consolidating some of it, but I believe the
first was Mr. Covington who went into a great dec
of discussion about the Miranda case in connectic
with this st&tement and I know Counsel well
remembers the testimony that whenever Rask was
interviewing Doyle Barnmett, the first time he

interviewed him they talked about the Klan

i

William A. Davis, Official: Court Reoorter. larksan  Mies
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activities, the mext time he interviewed him it
i 2 was in connection with this statement. Now, the
3 testimony and the preamble to the statement de-
4 fipitely Will show that at each contact or whenever
15 he was contacted, Rasktestified that he advised:
6 him of his constitutional rights, that he didn't
7 have to say anything and bis rightsAto an attorney.
8l : He testified that his interview with him started
"
; at 3:00 o'clock and that one minute after three
10 is when he advised him of his rights and he
ii‘ . continued talking with him reduced the statment
ié? _ to writing and when they completed the statement
10 ,i% it was 8:56 in the evening as I recall. Now, the
j% fact that this was taken as a statement and they
15 argued the Miranda case so the Mirdnda itseif
1& spells out the exact kind of statement they were
g 17 talking about. Doyle Barmett was mnot in custody |
% 18 at the time he gave this statement. The Miranda
| 19 Case refers to custodial interrogation and they
g 20 said in that case by custodial interrogation we
;
| 21 mean questioning jinitiated by law enforcement
22 officers after a person has been taken into ! 7u’wuf:
23 custody or otherwise deprified of his freedom \
24 of action, and then of course they 2o into H.
| 25 an explanation of what kind of safeguards ought \
|

William A. Davis, Official Court Reporter, Jackson, Miss.
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I |
! to be placed there., Now, even if we considered
% 2 this a custodial interrogation which it wasn't,
3 Rask did not take him into custody, he had not
A been arrested, this wasn't part of the arrxest, 1
5 any arrest in the case came long afterwards, so
6 we say that the Miranda case has no application
7 in this case, it was not a custodial interrogation
8 and for that.reason the statement was and it was
? also testified that it was freely, voluntary,
10 no promises or reward was given to him, of course
1 they brought up the fact that he got a check a
2]2 little later on but Mr. Rask's testimony, as you
213 may recall, he did mot promise him anything for
14 that pawticular statement and then the other
1S agent got involved into a discussiom later om - E
16 about it and that check was dated way back in |
17 December and had nothing at all to do with
18 the obtaining of this statement, because the
19 statement was obtained with the offer of any
20 promise oif reward. |
21 |
BY MR. HAUBERG: i
2 It seems that you didn't tell him that the state- | 4*'«w r
23 ment would be used in evidence and Miranda requireL ;
24 you to say that it would be used in evidence. Do ’
% you find any such statement as that in Mirandal 1 ’5
) William A, Davis, Official Court Reporter; Jackson, Miss. |
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1| BY MR. HAUBERG: T ,
2 If the Court please, it goes into a diSCussion
3 . of they say they must advise him of his right
4 of silence, and of course a continued OPpOrtunity
5 to exercise it, and prior to any questioning
6 to warn him of his rights to remain silent, that
?: any statement that he does make, now listen to
é - the language, may be used as evidence against hip,
9 That he has the right to the presence of an attmnmyf
10 ' either retained or appointed, and that's exactly |
1 - . what happened here. They told him it could be
12 used against him, would, may, or might be used
13 against him, I think it meets the language as
14 | used in Miranda when they say the statement nay
15 ©~ be used as evidence against him, We think that
16 should answer any argument in comnection with y
17 the Miranda decision in conmmection with this case. j
18| BY THE COURT:
19 What was the date of Miranda?
20| BY MR, HAUBERG:
21 Miranda was decided June 13, 1966, AND FOUND
22 in 384, United S*ates, page 436, i
23| BY THE COURT: | |
24 This interview preceeded that didn't it?
25; BY MR, HAUBERG: |

William A, Davis, Official Court Reporter, Jackson, Miss,
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Yes it did, Your Honorz.

BY THE COURT:
Was Miranda or didn't they say Miranda was not
tofbe retroactive it was to be applied prospectivel

BY MR. HAUBERG:
There have been some decisions from various Cir@
cuits including the Fifth Circuit that has indi=-
cated that it is not retroactive. Now, Mr. Watkins
his his argument and also some of the other
attorneys I think went into that. They argued at
great length about the severance, theirxr argument'
based.upon the particular statement, the Forest
case Your Honor, mentioned from the Fifth Circuit
I think would not be applicable in this case be=
cause the manner in which Your Honor handldd this
particular case there was nothing at all similar
to this case that occurred in the Forest Case,

BY THE COURY:
Thatfs what I was trying to get to, the reference
to.

BY MR. HAUBERG:
If the Court piease, I don't have the reference
of that case before me but I have read it.

BY THE COURT:

v

That's a slip opinion.

William A. Davis, Official Court Reporter, jackson, Miss.
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BY MR; HAUBERG:
I think that case has come out in the advirced
sheets, but I do not have it available at cihjg
Cime,

BY THE COURT:
That was exactly what I was trying to do was to
meet all criticism of Fores in masking those
statements.

BY MR. HAUBERG:
We think the Court adequately met any issue that
may have been raised in the Fores case by the
manner in which the statement was handied, because
there was a great deal of argument has been levied
at the statement and at Mr. Doar when he was read-
ing the statement to the jury in his closing
argument. I may say that I don't recail Mr. Doar
ﬁsing the name Price, I do recall Counsel jumping
up objecting saying that he said Price and
immediately Your Honor ruled on it that he had
said that, but the jury was requested and told
Lo disregard i, and they were instructed not to
pay any attention to it, and as I say, I don't
personalliy recall him using or reading that parti-

cular name., !

BY THE COURT:

William A, Davis, Official Court Reporter, Jackson, Miss,
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that you don't accomplish anything having some-~
thing prejudicial stated, the Judge simply asked
them to disregard it that they are just Laymen

and they are not schooled in legal matters like

that and they don't have the power or capacity

and I believe Judge Rives said it was unreasonable
to expect that they could perform amny such functioF
as removing ﬁhat from their minds when they heard
| something‘prejudiciai.‘
BY MR,‘HAUBERG:_ |
Your Homor, I don't recall Mr. Doar readiﬁg the
names of anyone when he read the statement, the

first recollection that I have in it o when

anything was said about it was when Counsel
raised. the objectiom.

BY THE COURT:
I don't remember that either for some reason. I
do remember the first two times that the state-
ment wasn't accurately read involved the town

of Philadelphia and I forgot what the other in-

volved but I didn't think those wexe prejudicial.
As a matter of fact, I thought I was a little \
bit extra-cautious in having masked those Lwo

things that he did read, but if he said one of

William A. Davis, Qfficial Court Reporter, Jackson, Miss,




the defendantg I would take g different View of

that, I don't recali him having dope so,

BY MR. HAUBERG:

I just don't have any independent recollectipy of

him doing §0, my first recollection of it wag

when Counge] 80t up and said the word himself,
you

Then, argument was made that L& get into the

confession that wag made, Mg, Watking WeLs arguing

that it wag highly Prejudicial ag Lo his Clientg

Your Honor I think you adequately instructed the

and not to any of the others, ang any references

Lo anyone other than Jordan hag been eliminated

defendants there, The argument that Counsel ma de
in connectiop with the poll of the jury, we think
the Court adequately complied with the rules about

the Polling of the jury, that the Court has the

polled, the jury was adequately asked if thuat

was the verdict of each one of them, but in this

Wiiliam A, Davis, Official Court Reporter, Jackson, Miss,
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>F 1 | case, something occurred that Counsel cited cases
2 on the other side, in this case each one of the
3 jgryrs signed the verdict as the verdict of the
1 of 4 ju;y, and in many other places, only the Foreman
5 signs the verdict of the jury and in those instanceé
. ; ’é that may mean that one of the jurors has not
?; specifically signed their approval to the verdict
1ing % and in those cases the Foreman of the petit Jury
ats 9 _ speaks for the entire jury, but I think Your
:he | 10 . Honor had every juror sign it, and immediately
at IR . after the verdict was read the Clerk inquired of
’mce 12 : - the jurors each oﬁe of you is that verdict, so
3 1é say each one of you, and each one of them asserted
: 14 A that was their verdict, why I think that adequately
.es | 15 - meets the rule as contemplated by the law.
2 i ; 16 Now, the question came up about the venue. The
.y 17 United States did Prove venue in this case by
18 pProving that the cénspiracy took place in
a de b g Lauderdale and Neshoba County, Mississippi, the
1ink | 1 20 statute sets up Neshoba County as being ia the
\bout | ; 21 Sour’ ‘=t of Mississippi, and many
1e | fézg ‘ references were made to Neshoba and Lauderdale .
: E .izg Counties being in Mississippi, and I think that
% ;24 Proves venue in comnection with this case. Sone
L5 § '25 argument was made about the United States Marshal
I

Wiillam A. Davis, Official Court Reporter, Jackson, Miss,
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1 asking the hallways to be cleared out.

2! BY THE COURT:
3 That was night before the verdict was returned ip
4 open Cpurt, I believe it was.

5/ BY MR. HAUBERG:

6 Yes, Your Honor, as I recall, it also occurred
§  the night before, because of the problem that
gr the jurors were having when they were walking out
) and the Marshals, as you may recall, had moved
10 a bench over near the elevator because the crowd

111 . " was so large there at the end of the hallways

12 that some of the defendants aﬁd members of their
13 ; families were standing up near the water fountain
14 . and the Coco-Colar machine, and when the jurors
15 ‘ in order to come out would have to come right
16| past them immediately to go to the elevator and
: |
17 the crowd, of course, was so large there in the
18 hallways, and the Marshal indicated to the crowd
19 for them to get out of the building just before
20 the jury left. I don't know how long the jurors
21 remained upin their jury room after the crowd -
29 had moved out but its common practice to either
23 have the jury go out before the courtroom clears |
24 or have the hallways cleared before the jury
25 - @oes out, and since there was no back stairway

William A. Davis, Official Court Reporter, Jackson, Miss.
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‘ 1 if the Marshals did clear the hallways as Counsel
2 contend they did I think it was merely caution
% 3 and there should be mo questiom oOr criticism
z 4 that anyone could have come in tontact with or
\ i 5 made any motion or statement to any one of the
\ % 6 jurors., It was a matter, as I considered it,
\ 5 ' of crowd controllin ordgr to be sure that the
| g crowds were not pushing in on the jurors as they
¢ were going down on the elevator. Counsel argued
1]0 that the government did not prove these three
" y sndividuals were citizens of the United States.
ol Theré were three bimh pertificates ald three l
i]3 showing place and date of birth of these |
{4 victims and they were all born in the United
?15 States and the Court properly instructed thc jury
?‘6 in connection with the law in connection to that |
“]}. ' and I thiok that proves abundantly clear there.

|

|

{

| |
| |a| BY THE COURT: |

That Fores case is Fores VS United States reportec:

in 379, F. 24, 903. %
s

BY MR. ALFORD:

May I interrupt to ask how you spell that first

|
name? 1
BY THE COURT: |
| | |
?

Yes sir, F LORE S. Roy Delgardo Iflores.

william A. Davis, Officlal Court Reporter, Jackson, Miss,
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%re
BY MR. HAUBERG: '

Court of Appeals stated that the idea of the

.before the verdict is recoxded to declare in open

If the Court please, one case in connectjon with
ﬁhe polling of the jury that I would like to
méntion to the Court is United States Vs,
Grosso case, found in 358 F, Reporter, Secong
Series, beginning at page 154, but a pPortion of
it is on 160, and the Court of appeals inp that

case, I believe from the Third Circuit, the
jury poll is to give each juror an Opportunity

court their assent to the verdict which the fore-
man has returned and thus enables the reporting
Parties to ascertain the certainity that the

verdict was unanimous a nd in fact had been reache?

and that no juror has been coerced to get Cto agree

to a verdict to which he has not fully assented, I

and that's the law in connection with that from

that Circuit and it goes on to cite some more !
¢ases there, it cites the Humphrey case, and it

does mention the Miranda Ccase the ones that the

|
1
other attorneys have cited and one of the senten604
!

in that sane baragraph..,since each of the jurors |
|

!

!

|

assented to the verdict as reported by the foreman

the verdict should not bHe set aside in the absence‘
|

William- A, Davis, Official Court Reporter, Jackson, Miss.
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- 21]

of proof that coercion in fact existed. So, we

say that decisiomn, along with the other decisions

to that rule are adequate there. Now, some
argument
question came up in Mr. Alford's axguEmin
in comnection with Mr. Price, and as to what
evidence was available as against him. Again I
think Counsel has overlooked the fact that this
being a conspiracy case that the act of Posey
when he stopped on that highway inquiring for

Price is an act that would bind Cecil Price and

the other co-conspirator to this conspiracy.

But, we go back and recall what the evidence was

<_---I-IIIIIllllllIll......I..'.I..lll.lllllllllllllll

Cecil Price was the man who turned the key., Cecil

Price was the man who turned the key to have them

locked up and kept them in jail over a lomg enough

period of time so that this plot and this plan
could have its final determination getting them

in there, who would carry out this ultimate

disposition or elimination of Schwerner or either

one of these other two individuals., Now, Price

then turned the key, Price was there on that

night, also Price was out on another exposition

on the 14th duy of June, and Hop Barnett was alon

on that occasion too, and they went up in that

area and they thoughi there was a white man

Iva
(&

f
|
|
|
|
!
|

|
i
l
!
l
|
1
i

J
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riding in that automobile, amd they wenit up tleape

T TT—

to investigate that., There's a zood bit of progs
there that connects Hop Barnmett with that situatigh
as well as connecting Hop Barmett up with the
Blocmo 3cheol incident, and further, Jorden
testified that Hop Barnett was the individual
that they saw at Philadelphia who told them to
stay right where they were that someone would
come and show tinem where to g0, and Jordan's
testimony was to that effect and that was on

the night of the 21lst, and then Hop Barneti left
and shortly tﬁereéfter, according to Jorden,

here came Killen up there, he directed them where
to go and park their cars, and then another
officer came up and told them they would have

to go down toward the way to Meridiam. Now,

we think that all of these actions by wvarious
co~conspirators aré cegtainly part of the con-

spiracy, and would be just like an overt act ‘

in the regular type of comspiracy, any overt
:
act of one conspirator binds all other conspirators

done in furtherance of the conspiracy, and we

say there is ample evidence in comnmection with

~about the Jencks aAct statemeni. We think the

|
1
!
|
|
|
the argzumeni made on that proposiiion. Question }
i
i
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o 1 | - only way they can ask for them when the witness
£ 12 has taken the witness stand. 1 asked them Rome
ilop | 3 questions as to whether or not they had gi en
; 4 statementsbut in this particular case the lowyers
: § ‘ that asked for the statements went much further
% é thén that., They even asked the witness if they
% % had given contradictory statement and they wven
é’% asked some of the witmesses if they hal testified
% ? before the Grand Jury and the testimony before
% 10 the Grand Jury if it was any differmnt from the
. % 11 ‘ testimony given there. Now they wanted to get
| iQ that before the jury and just because they astwed
ce {13 for whether or not amy other statement was given
1@ | under the Jencks Act we don't think there was
l? any error of the Court to exclude the jury for
ié that purpose, because we say when you come up
17 with the Jencks decision, that the rule provide
18 or the statute provides that they can't get that g
! ? 19 statement until the witnmess has taken the stand \
5 é 20 and testified on direct examination and then they !
tor% % 21 by question bring out that he has given a statemené
e or adopted thd statement, and request or ask for |
1 ? the‘statement that he is entitled to under the \
o % Jencks Act. %
" 25 BY THE GOURT: l*}
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I haven't rcad Judge Wright's opinion in that
case cited by Counsel but it would not seem
regsonable to me that the Court could be put in
error for not retiring the jury unless Counsel
fo% the défense put the Court in error by re=-
quésting the jury be allowed t§ retire and I
remember no such request.
BY MR. HAUBERG:
No, Your Homor, no such request was made.
BY THECOURT: ‘
I think you have to give a trial Judge a chance
to commit error before you can put him in error.
BY MR. HAUBERG:
Now, some argument was made of the fact that Mr.
Dbar was testifying about the backroute. I
don't think Mr, Doar was testifying about that.
He was commenting on the testimony of Jim Jordan
because as I recall Jordan's testimony was after
the killing the bodies were loaded in the station
wagon and it'proceeded back straight to the edge
of Philadelphia and took some back road over to 1

testimony
where the dam was and that the Zmxkifiz woS

i

before the jury as to that and by using the pointeéf

showing the general direction which way it was

going was certainly not error in arguing or

William A.. Davis, Official Court Repurter, Jackson, Miss,
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| i ] ’ commenting on the evidence in this case.
i 5| BY THE COURT:
‘& 3 Counsel on the other side are complaining about
4 names being used in the course of argument and
5 I brushed those aside as I believe pioper to do
g_ § because a great latitude is afforded Counsel
% v; ’ in arguing and oftentimes they make statements
E é in variance with the views of opposing Counsel
o but the Court doesn't anticipate in those dig-
? 10 courses between Counsel and you've got a jury to
. . decide what's facts, and I don't think its proper
- é 12 . for the Court to inject itself in dispute like
13 that with Counsel about what the facts are.
* 14| BY M.R HAUBERG:
15 Now, if the Court please, there are certain other
16 points that Counsel raised and I'm not certain
o 1 17 whether it was definitely determined that they
T : I8 would submit affidavits in connection with the
lon f 10 clearing of the courthouse, I will say this
3¢ g 20 in comnection with thed, Your Zonor, certainly
° % 2 no prejudiced, or they have shown no prejudiced
| éﬂ - here in comnection with it they certainly could
intef | 23 have obtained a statement from the Deputy Jarshal
a and the defendants there if they had wanted to do
25 SO as to what was done. They made no exception

Willtam «\ bavis, Oftficial Court Reporter, Jackson, [Aiss,
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to the Deputy Marshal as I recall, and in the
absence of showing any pPrejudice to any of theip
clients, I certainly think that argument is of
no material bearing in connection with this cage,
I don't know where Your Honor wants me to zo intg
the reply to the argument made in connection with
Hop Barmett, I dom't believe that has come to

the proper attention of the Court, I do know that

Counsel has made some argument =e=--

ALFORD:

Your Honor, we did make an argument to the Court,

- HAUBERG:

- I'm sorry,

COURT:

Well, he was granted a mistrial, I believe.

HAUBERG:

Yes, Your Homor, he was granted a mistrial due

Lo the fact the jurors were unable to agree on

a verdict as to him. But what I was going to
say briefly was that on June l4th, there was
testimony that he went out with I believe Cecil
Price another indiwidual to see oxr check on a
white peron being in this automobile and actually
stopped the automobile up there on June 16th,

‘. v B S I LLode L R A DU
che witness Dennis puis him si Ghe Slcen Tolod

William A. Davis, Official Court Reporter, Jackson, Miss,
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reporting guards were up there at this church,
and Dennis also testified thét Hop Barnett left
up there along with Posey and Wayne Roberts and
other individuals to go up there, and that they
then returned from the Bloomo School, and we
construe that that was certainly done in the
furtherance of carrying out this plan of either
looking for Michael Schwerner or some other white
individual because the testimony will éhow that
they got into an argument as to whether or not
they had beaten up everyone that came out and
someone said no white people came out and I didn't
beat up anybody because no one but negroes came
out. Then Beatrice Cole testified I believe that

she saw him up there that night and identified

him by the oncoming headlights of am automobile

that was coming toward them and just for a few
meoments he was in the range of the headlights

on June the 21st at Philadelphia, Mississippi, he
was waiting there for ihat growu) near the court-
house there and that's when the incident occurred
that Killen was going to come up and tell them
where to go and who to lecok for when they were
leaving. Of course, a mistrial has been entewrod

as to defendant Hop Barnmett, and imsofar as the

William A. Davis, Official Court Reporter, jackson, Miss,




b N4

Zsfo

the motion for acquittal would be proper in this

&5
case as far as Hop B rnett is concerned.

-~

BY THE COURT:
Was Mr. Barnett's official position at that
time a Deputy Sherifi?

BY MR. HAUBERG:

Your Honor, I don't think he was a member of any

police official or the Sheriff's Department. He
had been Sheriff previous to that.

BY THE COURT:
befo%e Mr. Rainey's term?

BY MR. HAUBERG:
That's correct, Your Homor. Now, ome thing, I
bejieve that all of the attormeys had a great
deal to say about was the iilen charge which
your Honor granted after the jury had been out
almost ten hours, or had been deliberating almost
ten hours, the next day after the case had been
submitted to the jury,.and it seems to me :hat
there is really nothing to the argumentabout
the Allen chagge, although some Courts do not
like or approve of it particularly, now om the
Fifth Circuit Court in the Thygand Case, found

in 254, ¥, 2d, at page 735, but the portion that

motion for acquittal is concerned, we do not think

William A, Davis, Official Court Reporter, Jackson, Miss. o
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g TN

I mention is on page 739, the Court indicated that
they had sometime reluctantly approved the Allen

‘ Thygurd
charge. Now, in the faxk case in footnote is
set out the entire charge which the Court gave
as the Allen charge and the Fifth Circuit has
approved it in this particular case. The Fifth

it

Circuit said this: That/is still a permissible
charge to be given in proper circumstances in
this Circuit, and they go further and they say
they havé approved the charge while carefully
assurihg ourselves that there are not ingrafted
upon it any partial or one-sided comments. We
note that the charge given here by the trial
Court contained none of the objectionable language
in our case or the Huffman case om in the Green
case, the Green case I believe was cited by Counse%
on the other side, nor was it one-~sided as was |

the case in the Fourth Circuit, such a charge, so

long as it makes plain to the jury that each member

of the jury has a duty comscientiously to adjere
to his own honest opinion and avoids creating

the impression that there is anything improper

questionable, or contrary to good comscious for

a jury to cause a mistrial it is still a per-

missible charge to be given in proper circumsisnce:
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in this Circuit, and we contend Your Homor, the
instruction which you gave the Allen charze ip
modification contained the safeguard, and con-
tained the modification, it was not a one-siged
comment, but left up to the jury still and I yxe-
cali part of the language and it was so clear that
the jury could not have misunderstood it and

they could not have been misled by it, and I
certainly think that the manner in which His
Honor gave the Allen charge would meet any of

the objections that may have been made in those
cases. Incidentally they did approve the Allen
charge in the Billy Sol Estes, Estes vs. the
United States, 235, F. 2d, 607, and certiorari

was denied in that case. This was denied in

the United States Supreme Court.

BY THE COURT:

what do you say about Counsel's statement about

a supplemental or recharge in there to the effect
that they could find one or more of these defen-
dants zuilty or not guilty, that's not a part of
the Allen charge, but it was in there with the
Allen charge but they said that was a supplemental
charge, it was a restatement of a charge regiven

IR B = " 4 e KRS | * T
Wwiliaouc Testating all of the charges and therefore

e

William A, Davis, Official Court Repurter, Jjackson, iviiss,
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highlighted all of the other charge.

BY MR. HAUBLRG:

If the Court please, I think in the manner in
which that instzction was given was perfectly
satisfactory and was mot error and I don't think

they have any grounds to complain of.

BY THE COURT:

Of course, that was a procedural instruction more

than one of substance.

BY MR. HAUBERG.

And if the jury had asked for some clarification
of imstruction youxr Honor would have tiven it

as a clarifying instruction. It still would not
have considered to be in error. I certainly think
it was appropriate, it was proper in this case
and I think it went right along with the entire
instructions which the jury had had. Of course,
they made some comment about some of the ¥axrious
instructions which Your Homor had given on
reasonable doubt and items of that kind, but if
T recall Your Homor gave the reasonable doubt
instruction which they asked for as well as

y5

| o

one or two that Your Honor had been using
previous cases as a guide and from all of the

instructions given in thls case I found notiing

William A. Davis, Qfficial Court Reporter, Jackson, Miss:
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that I could comstrue anyway being any @rror or L
B
. ’ " » - P ] Fod ] '
detrimental or prejudicilal to these delcndants, t
| 2
- |
BY THE COURT:
i 3
About three fourths of the instruction of !
‘ i A
reasonable doubt was lifted almost completely L
5
and almost intact out of a decision of the
6
Supreme Court of the United States.
. 7| BY
BY MR. HAUBERG:
8
I listened very intent to those imstructions and
9
frankly, Youx Homor, 1 can see nothing wrong with | |
L 10
any of the Court's instructiomns. Cne other thing
' n
that they did argue was that Your Honor gzranted | !
| 12! B
all of the government®™s objections to certain ;
13
questions and overruled all of theirs, but !
| - 14
that's not in the record. The government dic D
, 15
object to some of the questias, the governument i
; « 16
got sustained on some and overruled on others, .
i 7
and the same thing happened foxr the defendants |
; 18
that was something else Counsel argued about o
19
=" T A (R4 10 2. - k] . | i
that I don't feel has any bearing 0T p:ace o
.20
here in arguing these motions. o
» 21
BY THEZ COURT: ?
Well I don't keep any scores, L don't Know 5
what the score was.
BY ¥R. HAUBZRG:
‘vVi-lﬁl‘it-:Ax‘m A, Davis, Official Court Reporter, Jackson, Miss,
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I believe I have covered all the points that
they have brought out unless I have overlooked
soms or Your Homor has any particular question you
care to have me answer I will be glad to try and
answer them. Mr. Doar might have a few remarks
to make in that cqnnection.
BY THE COURT:
I would like to see what Mr. Doar remembers about
that incident before the Jury, I don't recall that.
but Mr. Davis, the Reporter, says he recalls
something like that.
BY MR. DOAR:
If the Court please, upon my closing argument
at the nearing of my closing argument, in reading
quickly somehow, reading rather quickly, I may
have sald Price car rather than blank car, I'm
not sure of that, but that'’s my recollectiom, if
I said it, I had said it before I realized it
and Mr. Alford objected and the matter was pre-
sented to the Court and a motion was made for a
mistrial and the Court had overruled the motion
and instructed the jury to disregard anything thatl
migik Leve Laen seid, I don't believe there was
any particuiar focus on whatever was done, was

certainly dome unintentionally.

William A. Davis, Official Court Reporter, Jackson, Miss.
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{ 1| py THE COURT: '
i
Q” 2 It'm sure of that, but what Itm mot sure about is % )
?3 3 whether or mot 1t was wighout prejudice. % 5
4| BY MR. DOAR: )
5 Well that's the question that I wanted to address é .
6 myself Co Vour [1onor. 1 think the case you were % ;?
7 referring to by Judge Rives, he was speaking in ;
8 terms of the entire confession that had gone to FB
5 the jury without any of the safeguards Your ! .
§
10 Honor had given,and he indicated that in their ; "
A judgment, that in the Couxt of Appeals® judgment | % .
iﬁ the jury did not follow the ijanstruction in dis- \ é .
13 regarding what they heard in the courirooin, NOw \ E 13
14 1 think that that situation is entirely different \ 2_14
, bl
151 in this case that Mr. Alford objects to. I H ‘ .
16\ say this, that the rule of law in the question
17 of prejudice rests in the sound Jdiscretion of
18 che trial Court. The whole question of Eie A=
19& mssion of the coniession under what terms rEsEs
i
20} in the sqund discretion of the trial Court, and
21\ T know of no rule that says it is & matter of iav
23% chat 1F an actomney inadvertently states some et
{
23% and the Court corrects it and tells cthe Jux7/ apou®
|
241 i¢ and the jury is not capabiz of FolLlowiing

seoucoLons

-

William A. Davis, Official Court Reporter, Jackson, Miss.
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’ 1 during the trial of this case, I say that these
is | 5 defendants received a completely fair trial, fair
% 3 on the part of the government, and completely fair
4 on the part of the Court, and one-hundred pexrcent
lress 5 fair on the part of the jury, and I think its
|
rere | f& up to this Court in comnsidering the motions after
in ;; the verdict in its sound discretion to consider
to f8 | whether or not under all of the circumstances of
9 this case there was such a prejudice in the minds
ir é 10 of the jurors of those jurors who deliberated as
nent | 1 they did over two two days and returned the verdict
dis- T as they did, guilty against some, noi zuiity
Now 13 against others, couldn't decide on others, were
erent 14 prejudiced by this inadvertent statement of
1 ']5 . others, the Gourt considered and ruled om right
on i 16 at the time, which is my vecolleciion oif whei
. .
- i §_17 happened,
{ 4
AdT 1 gl BY MR. WATKINS:
Lo
S % é Your Honor please, may I make three or four
é statements in response to that? Your Honor
E please, I would like first to direct my remarks
é to the govermment in saying this is a comspiracy
i case. Certainly it is and I belicve on the
|
z first point that I made in my motion for a new
§
! trial, the indictment in this case inclusive

William A, Davis, Official Court Reporter, Jackson, Miss.
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of its allezation of state action drings the
charge of comspiracy under 241 Title 18 of the
Code eluding the due process thereof, not

the equal protection clanse and the evidence mugt
have before the conviciion crn staw, astablign
the charge of the indicimeni by specific inieogs
of each defendant to interfer with the rights

of the due process clause only, I mean by that,
Your Honor, just to come and throw in to the case
everything that they could possibly do pertaining
to-some type of improper activity, has nothing
to do with tihis type of charge of conspiracy,

The only evidence that is proper is that evidence
which tends to show a specific intent on the
defendants to intimidate or do harm Lo tie naned

am
victim, I/encouraged from the governmentts

O

remarks about Ehe Miranda case because the
Sovernmerni seems Lo incur to it. If there
been custodial imtarrogation that the points that
we have prasented to Your Honor would be of
importance, now Your Honor piease, whethoer &
has been arrested or not is not right, whethe:
0¥ not ne's been drpwived of his freedom of action

-

and whether or not the investigatiocn has Sociupod

William 4, Davis, Official Court Reporter, Jackson, [viss,
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sought for evidence or not, its undisputed in

this case that the interrogation by Your Homnor
from the bench of the witness Rask, whether or

not this statement was being sought for evidence
the affirmative was given the Court from the
Court's own question. In regard to the Allen
charge, Your Homor, as I stated before, if we

were Lo cover or what we think it does to the

free will of the jury the manmer in which Your
Honor gave it was as good as you could expect

but we respectfully submit and we would like to
posé this questiomn. Just what is the real basis
for the policy of giving the Allen Charge in

any case? Is it to bring back the jury am explain
some of the previous imstructions? Is it to

bring back the jury and instruct them at the
request of one of the Counsel and instruct them

as to something they might haveliked to have

given at that time? No, we douldn't have POssibly
gotten an instruction of any type given for either
party, the only purpose is to galvanize the jury
into an action that they have already reported
time and time again that they were unable to do
and we respectfully submit that is the purposec

that destroysthe good and free exercise of the jury

William A, Davis, Ofticiai Court Reporter, jackson, Miss,
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1 Thonk you. : :
| BY THZ COURT: 1
5 I don't know wiierc the record shows tils or not, § :ﬁ
4 if it doesn't I'il state into the recoxd, I believ; }3
5 it was the first thing the next morning after the |  4
6 case was submitted to the jury the first communi- |  5
|
7 cation from the jury was, "May we have a transcript 4
g of the testimony in this case." My answer was, | %7
5 "no." That communication may not be in the ;f
10 record because it was sent back in the jury room, %‘
. but the other four communications arc in the é“
i
. - record, All right. \ U
i
15| BY MR. COVINGTON: x
i
14 Your Homor please, there is just ome more polnt }1
15 thot I would like to make at this time concerning % %1
o
” the Miranda case sinmce there nas been a greac
. deal of dissussion expecially since Mr. Hauvexg ;
8 dealt with ic. Now if it please the Court, the |
9 holding in the Mirenda decision holds taat ;
20 the safeguards must be given Co a defendanc wu?ore:
5 the incerrogation begins. Now, my notes anc i
el taking this directly from the opinion wwiiten Y
1ﬁ§ the Gonet not from a condemsed version of thd
“Jl . - s — - B
24% case but the opinim and I would, 1f I couid <o
hgg vhis cime since it is very short and will noo Lok
Wiam e Davie. tfieal Court Reporter, Jackeom Mws. T T
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BY MR.

BY THE COURT:

COVINGTON:

‘there can be any assurance and any real undexrstand

Moreover this warning may serve the individual more

but a minute or so to read you what the Court says
about these sfeguards that they say must be
presented to the defendant and I quote...The
warning of the right to remain silent must be
accompanied by the information that anything said
can and will be used against the individual in

Court.
That's your language, isn't it Counsel?

No sir, this is the opinion of the Court according
to my notes, sir. The wafning is needed not only
to make him aware of his privilege but also of
the consequences of foregoing it. It is only

through the fairmess of these consequences that
ing and intelligence exercised of the privilege.

acutely aware that he 1s faced with the phase

of the adversary system that he is not in the

|

presence of persons acting solely in his Interest.

]
Further, if it please the Court, accordingly we
hold that an individual held for interxrogation

must be clearly informed that he has the right

|
x
|
!
|
!
|
=0 comsult with a lawyer and have the lawyer with |
i

William A. Davis, Official Court Reporter, Jackson, Miss.
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1r— he has the rignt to an attorney, that if he can
0 not afford an attorney one will be appointed for
3 him prioxr to being questioned if he so desires.
! The opportunity to these rights must be afforded

5 to him throughout the interrogation. A&fter such

E 6 warnings have been glven and such opportunity

| 7 afforded him the individual may knowingly and
8 intelligently waive these rights and agree to

§ 9 answer the questions or make & statement, but

t

2 10 unless or until such warnings are made OT |

|

! 1" demonstrated by the pro secution at trial no

| 12 | evidence obtained as the result of interrogation

4| BY THE COURT:

it

|

\

\ 13 can be used against him.
|

|

|

15 It seems to me that you naven't reckoned in this
16 case that this Mr. Barmett was not in custody.

;| BY MR. COVINGTON:

e e e

% 8 If it please the Court, I believe it would be a

: 9 play on words as to what is custody and what is
0 not custody. Under the Esobeda decision and 1 |

rou
21 do not have a brief with me to refresh my RemOTY %
" il the Miranda was an applicable case or & continuousi
; ~4???23 of the Escebedo and in that decision the Court sai&
'&§4 and I believ this is correct and IL'm quoting g
) ‘£25 strictly from memoTy, that when the investigation

e e e ————— T S 5

Wiiliam A. Dovis, Official Court Reporter, Jockson, Miss,
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focused on an individual, when the finé;;w;;H“;55~N
suspicion pointed at him it was at that point in
thé proceeding that he must be warned of the
procedural safeguard in the violation of the
Fifth Amendment privilege, and 1 submit that under
the uncontradicted testimony that both agents
testified that at the time Doyle Barnmett was
interrogated he was under suspicion, Mr. Rask
testified that he left Meridian to go to Louisiana
to get a statement from him concerning his activitie
an this night. There is no question that at this
time the finger a&f suspicion was pointed at him
and he should have been warned, and I believe that
under the law that we have today thal the saie
guard that is set out under Miranda the omne that
I have quoted to the Court should have becn affoude
to Doyle Barnett. I don't believe under the

testimony that the government presented that a

j = ”

proof or that they met the burden of proof that
they made an intelligent of his rights to him.

I just don't beiieve, if Your Honor pileass iiwl
the mere fact that they did not have ine w-i
behing bars could go as to whether or not i wWod

in custody. Both agents testified that they

their guns, chat they took him to theix motel room

a1

Lo
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14
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and that they kept him there or he stayed there
with them until at such time that they themselves
terminated the interrogatiom.

BY THE COUKT:

I don't believe there is any fair inference in
this record strain as you may to find it to show
that these fellows were being armed, if they were

it didn't have anything to do with this man's

testimony he was not under arrest, and nobody was

[t}

trying to arrest him. I couldn't see anything but

a fpee and voluntary act as to whalt he was doing.

He did it understandingly, intentionally, and its

my recollection that he made some changes in Cthe
statement was the reason they were so long and
so late getting the statement out because he was

so understanlingly and particular about his staie=

ment that he made changes in it.

BY MR. COVINGTON:

»
4

3 du

Yes sir, if the Court plaesase, the recoliection
~ ’

that I have to that the preambie or the five

prerequisite they cover in Miranda is mo question
about it, the point I'm trying to point out is

wnere r, Barneitt understandingly, knowingly

knew what he was doing when he signed this s

ment, if he had been furnisned with the saleguar:

william A, Davis, Official Court Reporter, Jackson, Miss.
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1 or whether he had not been Fumiishiel wip, the
2 safeguard and the language of the Court and the
3 decision is that the defendant shall or whoever g‘g BY
4 the interrogator is shall go far to make sure 34
5 that the man knowingly and intelligentiy waives ? 5
: )
6 his rights, I don't mind in this instance that tié
7 ' , the mere recitation of a few sentences is a preambLei‘i BY
8 of words that he was prepared in such a way, - g 8
9| BY THE COURT: | 9| BY
10 It looks like these agents were investigating ;10
11 - at the time, I don't recall that he had been . 11{ BY
12 ' accused of anything, I don't believe it could ;ilg
131 be accurately said that he was in bhe accusatory ‘ 13
i# , stage rather than just in the investigatory stage L 14
15 ‘ although I believe that officer did answer a | | 151 B
1
16 question for the Court that he was. | 16
17| BY MR. COVINGTON: 171 B
18 Yes sir, that was the point that I was aezing 18
19 that“he did answer such & cuesition, that the 19
20 time he left Mericdian by plane to z0 Lo | 20
i
21 Louisiana that he went there for the specific % 21
22 purpose of obtaining a statement. ? 22
23| BY THE COURT: ! 23
24 Well, I might have asked him a tzick quection, % 24
25| < don't know, maybe he didn't undevsiand o ;Ervi s
William . Davis, Official Court Reporter, Jasksom, mion. B ; -
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‘b-( Judgze Rives says that some of these folks can't

get these things oult of Liweir mird,

BY MR. COVINGTON:
Of course, I'm basing my argument on my best
recollection of what the question and answers
have been.

BY THE CUUKT:
I believe he did say he was trying to get evidence,

BY MR. COVINGTON:
Yes sir.

BY THE COURT:
But I don't know whether or mot he tried to put
it in a dot as to whether or not it was investiga-
tory or accuéatory.

BY MR. COVINGTON:

That's all I have, 1f the Court pleasec,

BY MR. WEIR: |
Your Honor please, just a short comment picase
in Lhis Greer case the Court said thabt this
Allen charge or the dynamite also called third-
degree instruction, shotgun instruction and
nitro~glycerin charge may not be used coercively
and only should rdmind jurors they should listen

with the dispokition to listen to each othexs

argument, that case was decided by the Fifth
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Circuit Court of Appeals in 1962 and it appear
at the time in which thé charge is given would
not have anything to much to do with the affect
of the charge, and in reversing that decisigp the
Fifth Circuit Court of 8ppeals said that no matter
when the charge was made it gave the jury false
notion of the validity and force of the majority
opinion. It tendered to lend its full and frece
discussion in the jury room. It prejudiced the
right of an accused to a hung jury and to a mis-
trial. We submit that as shown by the note of
the Fifth Circuit Court of Appeals in this parti-
cular decision as shown in 309 F. 2nd at page 852
one
that that is whak of the constitutional rights
of a defendant being tried is entitled to, ome
of the other notes says that I think a mistrial
from a hung jury is one of the safeguards to
liberty. In many areas it is the sole means Ly
which ome or a few might stand out against an
overwhelming, temporary public sentiment. Nothing
should interfer with its exercise. In the final
analysis the Allen charge does not make sense
all it might say is there is a duty to consider
the views of others, but that a conscioutious

person has finally decided t5 stand oy ais

William A, Davis, Official Court Reporter, Jackson, Miss,
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10

11

12

13

14

15

conscious, There are other cases. If Your
Honor please I would like very briefly to call
to the attention of the Court one remark made
by the United States Attorney Mr. Hauberz. He
acmitted to Your Homor that because this jury
verdict was signed by the jurors that they might
waive this 31-d provision of the Federal Rules
about the polling of the jury, but the law is
that when a jury is being polled and each
individual juror is asked a question, is that
your verdict and so on down the 1line, that

even though a juor has returmed a verdict and

so on, that he can even at that time change his
verdict, and therefore, not only in 23 a of
Corpus Juris Secumdum is the statement that the
proper accused has the right to have each juror
polled, and also holding that is this Georgia
case Wilson vs, State reported in 91 SC 2nd,
854, 93 Georgia Appeal at 375. I would like

to read to you Your Honor the one paragraph from
this other Miranda decision. It says that we
think that the record conclusively think that
the defendant was denied a reasonable opportunity
to have the jury polied, it was not enougih that

the trial Judge had asked the jurors in a body

William A. Davis, Official Court Reporter, Jackson, Miss.
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whether the writtenwerdict which had been returneq |

by their foreman but which had not yet been read
aloud in their Presence was the unanimous verdict
of all of them and that their foreman had answeraeag
that it was. For the right to poll the jury is
the right to poll each Juror individual to say
publicly his assent to or dissent from the pre-
paredyverdict which has been announced in Oopen
Court in his presence. Obviously the right can
not be exercised intelligently until after the
verdict has been announced in open court S0 that
the defendant and all others Present may know what
it is. Indeed to Tequest prior thereto, would
prematerial.
be Zmmakmxkaix To direct the Clerk to read
and enter the verdict and then to immediately
recovd it as was done in this case deprives the
defendant the opportuniiy to exercise his right
to poll the jury which Rule 31 d guaranteed to
him. If we comclude thag the Clerk recorded
the verdict immediétely after it was read, then
We must assume that the trial Judge erred in
allowing the defendant a reasonable opportunity
Lo exercise his rights and if the verdict nad
not been accurately been recorded when Counsel

for the defendant addressing the Court immediabely

il
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thereafter, requested that the jury De polled

it must be concluded that the trial Judge exred
in ruling that the request came too late. In
either case, the action of the trial Judge
constituted a reversible erwor since‘the judgment
aust De reversed and a mew trial ordered because
of the denial of the right of the defemdant to
poll the jury, it is unnecessary for us to
consider other reasons which he advances for
seeking a new trial. The judgement of the
District Court will be vacated and the judgment
will be set aside and remanded for a new trial.
Now that was the case of Miranda vs. the United
States and it is reported im 235, F. Repoxter
2nd, at page 9, it was decided in 1958, and I
submit Your Honor that the only proper way for a
jury to be polled is fow each jurors to be
required individually to amswer is that your
verdict, yes or no, and ome importat reason that
defendant is entitled to that is mnot only that

there was a hung jury as to some of the defen-

‘dants, and not only because of other things that

have alrcady been mentioned but the law is that
even though the jurors had actually signed the

verdict and returned it it still could De

William A, Davis, Official Court Reporter, Jockson, Miss.
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1 changed at that stage of the game, but we jugt
% % 2 submit that under Rule 31 d there 1s a certaip
f 3 way for the jury to be polled and the juror :
A1 5  4 ' be asked individually, is that your verdict,
b 5 and go down the line individually, and failure
i 4 to do that is a veversible error according to
b '
q [§| 71 that Mirdnda error. Your Homnor please I do
;ffywi 8. not mean to repeat anything here that has already
i ”ﬁﬁ% 9 been said here-=--
o
ol

| 10/ BY THE COURT:

l :

ﬁ 11 You've just got thourgh saying so.
i A

; 12| BY MR. WEIR:

! 13 | Then Your Homor please we will then submit the
H” 14 affidavits in reference to being what I would
HI: 15 : say the attorneys being deprifed of the right
i Yy y P s
dilt , :
. ﬁ,“ 16 to stay on the second floor and observe the ;
. :" 4 . '
b E
‘ 17 iury room and the defendants having that right,
jury 4
' i
) 18 that being part of the trial, and we thank you.

i 19| BY THE COURT:
'2 20 How much time do you gentlemen want to file

o 21 your affidazvits?

1l 8 29| BY MR. WEIR:

SRR ‘
o 1. . - N X - N ;
'fllw 23 May I have just a few moments, Judge to conZer.
| - |
| 24 (Counsel conferred)

25| BY MR. ALFORD:
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BY MR. ALFORD:
If the Court please, may we have ten days to get
hose affidavits in?
BY THE COURT:
Well I believe that's too long Mr, Alfovd.
BY MR. ALFORD:
We just wanted to get the right people Your
Honor,
BY THE COURT:
Well, I think about three people, because they
are going to sign anything the lawyer fixes
up anway. |

BY MR. ALFORD:

I can assure the Court if I present any affidavits

to the Court they are going to be correct.

-BY THE COURT:

|
Well, I shouldn't think there should be any disputae

about what happened, and that's why I don't think
it would take that longz to get about threse affidavit:

and you say the jury kept on deliberating?

BY MR. ALFORD:

hey were in that room, but I don't know what
if they were deliberaiing or noi,

BY THE COURT:

I wouldn't know any reason wihy you couldn't get

William A. Davis, Official Court Reporter, Jackson, Miss.




