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MEMORANDUN

Ret University of Alabams

Tﬂb_ﬂalverllty of Alabana will be reguired to admit st
least two Negroes the week of June 10, onme to the Graduate
Center at Huntasville and one to the unlergraduate campus
at Tuscaloosa, The student at Huntsville is a msthematician
employed by NASA; the student at Tuscalooss is s girl,

Unless be changes direction, Goverhor Wallace intends
to create a2 major incident, His plan has deen to go per-
sonally to the campus with the entire State Highway Patrol,

plus special deputies, and personally to prevent eatry of ;?
a Negro student inte the University, BRe apparently intends g
to require the federal government to use troops to enforce . L

the court eorder,

If this is done, there is a severe problem iam avoid-
ing violence of the sort that occurred at Oxford, The -
incident will unquestionably adversely affect the reputation ¥
and economy of the state, It will glso hurt the Universitys -
in Mississippi there has been gerious loss of faculty and -
a loss of tuition-paying students of at least SO% for next
year, ‘ p

The choice in this matter is completely up to the
Governor, He is not gupported by most of the newspapers on
this point, and is opposed by his own Liecutenant Governor ¥
and Attorney General, Although it is very late, it would g>-
still be possible for Alabama to deal with this matter in k.
the way that s similar situation was dealt with ia South -
Carolina in January, 1In both Tuscaloosa and Huatsville,
moderation and compliance with the court orders would have
the full support of the newspapers, the city governments,
the business community, and the large majority of the people,

Attached is a book containing a 1list of companies hav-
ing major installations in Alabama, together with the names -
of their chief executives, It is essential that as many of g
these as possidble bd fully informed on the .ituut;o? develop~ ko

. -




ing e at.thg the University of Alabasma and the position
of Govékid allsce, which he pudlicly reaffirmed today,

It would be extremely helpful if you would look
through the book anéd indicate the companies whose primcipal
executives are known to you personally or have dealings with
your Department, 1If you will then esssign someone from your
Department to coordinaste calls to these people and others
with us, we will arrange for a meeting to avoid duplicatios
and the like before any calls sre made, Accordimgly, it
would be sppreciated if as soon as possidble you would give
the name of the person to work with on this to my office
or to Burke Marshall,

ROBERT F, KENNEBDY
Attorney General




3
H

1
4
3
P
iy
3

{

?

MEMORANDUM. TO THE MEMBERS OF THE CABINNT

Re: .Univcrlity of Aladbams : A . 4;

Attached is a list of the companies and their . S
chief executives having major installations in Aladams. . 2

-4 bd N Lo e
It would be desirable for ss many of these
as possible to be fully inforned on the situation developing
regarding the University of Alabama and the pesition ol
Geverner wullcco.

The University will in a1l probadbility be
reQquired teo admit at least two Negroes the week of June. '
10, one to the Graduate Center at Huntsville and one te
the undergraduate camnpus at Tuscaloesa. The student at
Huntsville is a2 mathematician employed by NASA; the student
at Tuscaloosa is a girl,

Unless he changes direction, Governor
Wallace intends to create a major incident. -His plan has i
been to go personslly to the campus with the entire State . N
Highway Patrol, plus special deputies, and personally te
prevent the entry of a Negro student into the University,
He has intended to require his own arrest or removal bdy
force, and to require the federal governncnt to use
troopl to enforce the court order, f

If this is done, there is s severe prodlesm
in avoiding violence of the sort that occurred at Oxford.
The incident will unquestionably adversely affect the N
reputation and economy of the state, It will also hurt the hoE
University; in Mississippi there has been serious loss ef -
faculty and a loss of tuition-paying studeats of at least 4
S0% for next year. b

The choice on this matter is completely up R
to the Gevernor. He is not supported dy most of the news- ; ;if'
papers on this point, and is epposed by his own Lieutenant ‘
Governor and Attorney General, Although it is very late,
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it would still be possible for Alabama to deal with

this matter im the way that a similar situation was dealt
with 4in South Carolina imn January, In both Tuscaloosa

and Huntsville, moderation and compliance with the gourt
orders would have the full support of the newspapers, the
city governments, the business community, and the large

ma jJority of the people. . .

1. It would be appreciated if you would look
through the book a2nd mark the men personally kmowa teo
you, imdicating whether or not each is well-enmough kmown
6o that it would be appropriate for you to call him and inform
him on this matter,

2., This undertaking will be coorcinated by
William Orrick. It would also be appreciated if you could
assign someone who could report to Mr, Orrick the mea you
have selected as known to you or whom you would be willing
to call,

21 May 1963
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OCATION OF UNITED STATES ATTORNAYS

Yisgiafs - -

Claude V, Spratley, Jr.
Richmond, Va, .
Thomas B, Nasonm
Roancke, Va,

North Carolinas -

Robert H. Cowem
Raleigh, North Carolima

William H, Murdock
Greensboro, North Carolina

William Medford
Asheville, North Carcrlins

South Carolina

Terrell L, Glemm
Columbia, South Carolina

John C, Willianms
Greenville, South Carolina

Georgia

Floyd M, Buferd
Macon, Georgia

Donald H. Fraser
Savannah, Georgis

Charles L., Goodsoa
Atlanta, Geozgia

R A

Alabama o oian
Magon L. Weaver
Birmninghan, Aladbama

s e &

Ben Hardeman
Montgomery, Alabams
Veraol R, Jamsem, Js.
Mobile, Alabams

Mississippd

Hosea M. Ray
Oxford, Mississippi

Robert E. Hauberg
Jackson, Mississippi
Louisiana

Louis C. LaCour
New Orleans, Louisiana

Edward L. Shaheesn
Shreveport, Louisiana

Arkamsas

Robert D. Smith, Jr.
Little Rock, Arkansas

Charles N. Comway
Port Smith, Arkansas




Tennessee .

Johs H. Reddy
Chattamoogs, Teaa.

Kenneth Harwell
Nashville, Tena,

Thomas 1. Robinsen
Memphis, Tema.

Plorida

Climtom N. Ashmore
Tallahasasee, Florida

Edward F. Beardman
Tampa, Flerida

Edith Bouss
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UNITED STATES GOVERNMENT

Memorandum

Burke Marshall

. Assistant Attorney General ’ ) ‘
T ' Civil Rights Division pare: MAY ; 71963
Norbert A. Schlei
PROM

Assistant Attorney General
Office of Legal Counsel

stajecT: Henry H. Mize - Tuscaloosa, Alasbama

Mr. Herman Marcuse of my Office has suggested to me
the name of Mr. Henry H. Mize, an attorney in Tuscaloosa,
Alabama, as a possible moderate person who could be con-
‘tacted in that city. While Mr. Mize served in the Alabama
Senate from 1947-1951, he sponsored legislation which out-
lawed the wearing of the Klan uniform. Toward the end of
World War II, he served with the War Crimes Branch of the
U. S. Forces. *

: Mr. Marcuse has not met Mr, Mize for several years,
but feels that he is basically a man of good will and that
he might serve as a contact in Tuscaloosa if some need for
a friendly observer there should arise.




March 190, 1963

MEMORANDUM TO THE FILS

-

Re: University of Alabams

.

On March 19th, Jeff Bennett called with
the following information:

1. The University arranged for a SCAT
examination to be given yesterday to McGlathery.
McGlathery was informed about this on Saturday and
agreed to take it. Yesterday, however, he showed
up with a letter that stated he did not wast teo
take an examination, but asked enrollment as a-
Special Student, on a non-credit basis. His letter
said that he was not refusing to take the examination,
but would take it later if necessary.,

Mr. Bennett said that the Special Student
category was for students who hsd no high school
degree; that it was not available to students with
a college degree. ’

The Director of Admissions is writing te
the Director at the Huntsville Center that the Special
Student category is not applicable to graduate stu~
dents, and that McGlathery cannot -be admitted
to the Spring Quarter because of a failure to have
any SCAT examination. His letter says also that
he is %holding the file, .

2. With respect to Carroll's applicatien,
the University has received no transcript from Morehouse
or Marquette, as is required by the University regulations,
Hence, his application is incomplete. He will be
informed of this on Priday. ’




2

After the meeting of the Executive Committee
last week, and of the Board of Trustees yesterday,
Mr. Bennett states that they have unanimous opinion
that the University should desegregate by having
these two students admitted to graduate school in
Huntsville in June. They will not admit the students,
however, without a court order. The students will be
rejected on the ground that the duty of the Board is
to provide for the education process in the University
as & whole in the best way that they can, and that
the admission of these students would disrupt the
educational process. They hope that the students
will then obtain court orders for their admission.

The Governor attended the Board of Trustees®
meeting. He states that after a court order is issued
and the University says that it wiill comply with the
order, he will take over. He will go to Runtsville
personally with the State Highway Patrol, a group of
sheriffs, and citizens serving as sheriffs® posses.

He will preserve law and order but will turn away

the students. He will force the federal government

to come back with troops in order that he can announce
that he has yielded only to force. He will then

also say that it is up to the federal government to
protect the students.

ce:e The‘Attorney General .y  .. ..
The Deputy Attorney General - : k.




April 9, 1963

HERORANDUM TO THE ATTORKEY GENERAL

Re: University of Alabams

Yesterday (April 8) the Board of Trustees of the .
University held a mecting at which they were informed by
the Prcsideat of the Umivessity of the details of the
applications by McGlathery and Carroll to sttead the
Graduate Center at Huntsville im Jume. '

Covermnor Wallace was at the meceting.

The Govermor's statemeats as to his imtentions were
just as stromg as oa previous occasieas. Ia additien,
he said that he fatended to call Seastors Hill amd
Sperkmas to ask them to ask that NcGiathery amd Carroll
be transferred away from Rumtasville. Ny informaties is
that he 2id make thoae calls.

I an imformed that Lt 1s to be expected that the
Governor will imitfate investigations imto the backgrounds
of McGlathery and Carroll, :

The Govermor alao said that he imtemded to call ¥erner
Yoan Braum and tell him that am incident in Huntsville would
be dad for the space prograa, .

Burke Marshall o
Assistant Attorney Gemezal
Civii Rights Pivisiea
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SHOWDOWH NEAR
AT U. OF ALABAMA;

U.S. Judge Upholds Ruling

on Admission of Negroes |

4

By HEDRICK #MITH ‘
~<290.81 th The New Yurd Tines

BIRMINGHAM, Ala, May 16
--Alabama moved a step closer
today to a snowdoan next
month over renewed desegrega-
tion of the Un:versity of Alas-
hamas.

A Federal district judge ruled.
that the university’s new girec-,
tor of admiss.ons was bound by:
*he desegregation order he is-'
sued nearly e:ght years ago in.
the Autherine Lucy case Miss,
Lucy. a Negro. won sdmission.
0 the university at that time

Judge H. Hobart Greoms alse
directed the dean of admisgions.
'Hubert H. Mate, th show caus
!why three Negro applicants
‘should not be admilled to the
luniversity and why he should
not be held in contemnpt of the
fpre\'wus court mjunction.

Judge Grooms set & hearing
in the case for next Tuesday.
His action today in consolidat-
1ing the new cases with the Lucy
.case not only speeded up legal
groceedings, but also put the
burden of proof on the univer-
sity.

Dean Has Recigoed

Judge Grooms lasued the ori-
ginal injuctian desegregating
the University of Alabama on
July 1, 1955, His injunction was
directed  against Wilhams F.
Adams, the former denn of ad-
missions, who has resigned

Unde that court order Miss
Ley, now Mrs, Autherine
Foster. attended the University
of Alabama for three days—:

defamatory, impudent and scan-
dalous charges against school’
ofticials” for comments made;

educational institutions, ,
George C. Wallace has wvowed
to "stand tn the school heuse

RS-

Aprll 18 on behalf of the
students who want to tranafer
to the univers:ty's maif campus
m Tuscaloosa from the Negre
colleges they are now atiending.
Two of them, Vivian J. Ma-
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PRESIDENTIAL USE OF TROOPS TO
EXECUTE THE LAWS: A BRIEF HISTORY

Dasxme H. Pouvsrr®

»  On September 23, 1957, President Dwight D. Eisenhower issued a
Proclamation reciting that “certain persons in . . . Arkansas . . . have
wilfully obstructed the enforcement of orders of the United States Dis-
trict Court for the Eastern District of Arkansas with respect to matters’
relating to enroliment and attendance™ at Central High School n Little
Rock. The President stated in the proclamation that “‘such wilful
obstruction of justice . . . makes it impracticable to enforce such laws
by the ordinary course of judicial proceedings” and he commanded *all
persons engaged in such obstruction of justice to ccase and desist there-
from, and to disperse forthwith.”?

The following day the President issued an order directing the Secre-
tary of Defense to take all appropriate steps 1o enforce any district court
orders of the type covered by the Proclamation and authorized the Secre-
tary of Defense to use the Arhansas National Guard or such parts of

“the armed forces of the Uniteld States as he may deem necessary. =
The Proclamation and the Executive Order recited as authority “the
Constitution of the United States” and title 10, U'nited State Code,
sections 332, 333, and 334 The purposc of this Article is to discuss

® Avsexciate Professor of Law, University oi North Carolina.

' Proclamation No. 3204, 22 Fen. Rec. 7628 (1957).

* Exec. Order No. 10730, 22 Fen. Reg. 7028 (1957).

*+8 112, Whencver the President consuders that unlawful obstructions, combina-
tions, of assemblages, or rebellion against the authornty of the United States, make
it impracticable to enforce the laws uf the United States in any State or Territory
by the ordinary course of judicial proceedings, be may call ‘into Federal service
such of the militia of any State, and use such uf the armed forces, as he considers
necesaary to enforce those Laws of 10 suppress the sebellion

“§ 313, The Prosident, by using the militia or the armed forces, of hoth, or by
any other means, hall take wch measures as he Cmaplers necessary to suppress, n
a State, any insurrection, domestic violence, unlawiul combination, of Conspitacy,
i it—(1) so hinders the execution of the lams of that State, and of the "nited
<tates within the State, that any part of clane of 11ejenple v depeived of a T,
privilege, immunity, of protection named in the Censtitution and secured by law,
and the constituted authorities of that State arc unable, fail, or refuse to protect
that right, privilege, of immunity. or to give that trotection of (2) opperses oF
ohst-ucts the execution of the laws of the United States or impedes the course «
';:dicr under those laws. In any situation covered by clause (1), the State shall
he considered 1o have denied the equal protection of the laws secured by the
Constitution.

- " Whenever the President considers it aecessary to usc the militia or the
armed forces under this chapter, he shall. by praclamation, immediately order the
insurgents to disprrse and retire peaceably to their atundes within a limited time.”

1 STAT. 425 (1795), as amended, 10 U S.C. §§ 332-34 (Supp. IV, 1957).
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the Jegality of President Eisenhower's action in light of the above cited
authorities.
‘ Tue CoNsTITuTIONAL PROVISIONS )
The Constitution provides that “The Congress shall have Power
To . . . . provide for calling forth the Militia to execute the Laws of
the Union. suppress Insurrections and repel Invasions . . . 7 Itoad-
ditionally provides that the President ~shall be Commander in Chicf of
the Army and Navy of the United States, and of the Militia of the
weveral States . . .7 and that “he . . . shall take Care that the Laws be
faithfully executed ... . The genesis of these provisions js an cvent
that tonk place just prior to the Constitutional Convention of 1788, a
farmers’ revolt in Massachusetts under the leadership of Daniel Shays.
The New Fngland states at the close of the Revolutionary War were
in a depression. The fishing industry had been virtually destroyed.
The shipping trade was in a languishing condition because of the war-
time loss of many ships and because those remaining were prohihited by
laws of England from pursuing their previous trade with the British
colonies in the West Indies. The whaling industry which employed 150
vessels at the outbreak of the Revolutionary \War was, at the opening of
the peace. “reduced to the object of nincteen sails only.?  Coinciding
with the depressed economic conditions was an astronomical increase
in debt, buth public and private. The public debt of Massachusetts
increased from approximately 100,000 pounds at the outbreak of the
war 0 over 1300000 pounds by 1786, Private debts had accumulated
in approximately the same ratio during the inflationary Revolutionary
War periend when the ~eldom paid soldier was forced to borrow for the
support of his family. At the close of the Revolationary War the state
of Massachusctts levied high taxes 10 discharge the public debt; amd
the private creditor made demands upon the returned soldiers.® The

< ¢ Objections have leen made to the legality of the President’s action. These
“ ohjections have taken four major forms. (1) The President is probibited by the

Comstitution from sending troops into a state against the objections of the governor
wi that state tthe satuaten presented in Arkansas) (21 Comstitutinal authority
veatad in the Prosident to “take Care that the laws e faithfully executed,” U.s.
Coxst. art. 11, § 2.4 limited to cnactments of Congress and does nut include de-
crees of a foleral court; ¢3) The I"nse Comitatus Act of 1RTR, 20 Syar. 152, IR
USC § 1383 o Supp. 1V, 1037y, makes it unlawful to employ any part «f the Army
for the purpose of execnting the laws except as wuch employment may te expressly
rthorized by the Constitution or by act of Congress and there cxisted o express
Luthe tization to send the federal troops to Little Kock - and (4) the provision of the
Civil Rights Act authorizing the President to employ the Armed Forces “to aid
o the execution of judicial process” isewed in Civil Rights cases. 17 STAT 16
1871y, 82 USC é 1993 (1952). was expressly repealed in the 1957 Civil
Wichts  Aet  Vrmendment, 71 Syar. i 42 USCA 8 1978 (Sapp. 1957).
Thuse ohjeitions afc discussad and supported in the 1937 Scptember and November
racties of U8 Newes & W arid Keport. .

sU'S Const art. 1§ R eU'S Coxsy. art 11, §8 2. 3.

* \Mixor, HisTouy oF THE Ix~vantcTioNs 1N MAassacHuUsrTes 13 (1810).

s Cearrs, Histouy of THE CoxsTiTrtios of THE Usimin Stams 206-69 (18%9).
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years 1785-1786 saw homesteads sold for the payment of debts, farm
animals sold for the payment of lawyer's fees, and the farmer, his debts
not yet satisfied, cast into debtors’ prison.® o

In 1786 some of the New England states passed legislation designed
10 zid the distressed debitor. Rhode Island issued half a million dollars
in script for the payment of farm morigages.’® \ermont made farm
produce, “at the value of their appraisal of meén under cath,” legal tender
for purposes of paving farm mortgages. New Hampshire abolished
imprisonment for delat?  The Massachusetts legislature, however,
adjourned on the ¥th of July, 1780, without enacting any legislation
favoring the debtor. Remedial measures had passed the General Court,
as the lower chamber was designated, but had failed in the Senate wheve
qualifications of property ownership excluded all but the creditor class.**

The Massachusetts debtors were disappointed a1 the failure of the
legislature to enmlte the actien taken in Rhode 1sland, Vermont, and
New Hampshire. Conventions of delegates from townships were held
in the western part of Massachusctts and petitions  sent Governor
Bowdoin requesting an energency ession of the legislature and the
enactment of legislation to create “a Lank of paper money . . . making
it a tender in all payments, equal to silver and gold.” The conventions
also requested Governor Howdoin to halt the forthcoming sessions of
the Court of Commeon Pleas, the court vith jurisdiction over civil actions
to collect tax and private debts, until the reguested legislative session
had opportunity to act on the grievances set forth in the petitions.?

The farmers decided to prevent the Court of Common Pleas from
sitting until the Governor had opportunity to act on their petitions; 30
when the judges of the court arrived in Northampton on August 20th 10
begin the fall session. they were met with a line of bayanets barring their
access 1o the court house, and presented with a petition requesting them
to adjourn until “the resolves of the convention of this county can have
an opportunity of having their gricvances redressed " the legislature.
The court adjourned “without day™?* and procecded to Worcester
County 1o hold it~ ~cheduled sesston on September Sth. Upon arrival
the judges again found the court house filled with armed farmers who
refused to let them . The judges retized to a nearby tavern and
opened court there; Tt access to all litigants was harred hy the farmers.
w the court adjourned 1o Athol, only 1o meet another hand of armed

o Taviow, Tne Faguins’ Movemesy 1620-1920, at 24 (1953).

* Note the priwision in the Constitution avthorizing the Congress to regulate
the value of money. U.S. Coxst. art. 1.§8

2T AYLOR, of. cif. supra note 9. at 26-29.

w Srakkty, A Lirne Reseivion 7-8 (1958).

1AlNOT, op. il supra pote 7. at 363,

16 GTARKEY, ap. <if. sufra ™mac 12, at 8.
»1d. at 20-21.
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120 NORTH CAROLINA LAW REVIEW Vel 6

farmers who presented a petition requesting the judges to hear no cases
“except by consent of both parties.”” The court then moved to Great
Barrington where the armed fariners “not only prevented the sitting of
the courts which were 50 obnoxious to them, but broke open the geal,
and liberated the prisoners. They also compelled three of the Judges
of the Court of Common Pleas to sign an obligation that they would
not act under their commissions until grievances were redressed.”?

When Governor Bowdoin learned of these events, he called am

emergency sessiun of the kegislature to meet on the 18th of October.
Both chambers of the legislature shared an “abhorrence of the proceed-
ings against the Judicial Courts™; but the lower chamber thought the
best way to mecet the situation was to eliminate the causes of the distress,
while the upper chamber favored punitive action®  The legislature
adjourned in the last days of November without enacting any conclusive

Throughout Devember county-wide conventions were held where
petitions were addressed to Governor Bowdoin requesting a new legis-
lative session; and the farmers continued 1o prevent the Court of Com-
mon Pleas from holding its scheduled sessions. Finally, in January, the
funernor called forth the militia from the eastern counties and ordered
the Commanding General “to protect the Judicial Court . .. if the
justices of the said courts should request your aid: to assist the circuit
magistrates in executing the laws .. " and to put down the insurrection.*
The militia, amounting 10 4,400 rank and file, marched off and routed the
insurrectionists. Daniel Shays and other leaders of the rehellion fled
the state, and a general pardon was issued for all others with but two
exceptions.®  That spring Governor Bowdoin was swept-out of office in
an election which saw many of those who had actively participated in
the rebellion elected 10 the legislature.®  The rebellion was over. How-
ever, the repercussions of the rebellion played a vital role in the formation
of our national government.

In the year preceding the rebeffion all the states had been invited to
send delegates to a convention where the Articles of Confederation could
be examined in light of the changing times. Only five states agreed to
send delegates, and George Washington refused to leave his retirement
although requesied by the Virginia legislature to lead its delegation to
the proposed convention. Immediately after the Massachusetts rebellion,
another invitation was sent to the states, and this time all except Rhode
Island (whose legislature had sympathized with the side of the Mas- (
sachusetts rebels) agreed to send delegates to what is now known as the

¥ 14d. at 40. ' MINOT, of. cil. suprg note 13, ot 45.
' Id. at 52-53. *id at 99.

** STARKEY, op. cit. supra note 14, at 216

** Id. at 190. :




58] PRESIDENTIAL USE OF TROOPS 12
Constitutional Cenvention. This time George Washington agreed to
preside as chairman.®  Additivnally, and more appropriate for purposes
of this Article, the Shays Rebellion in Massachusetts was referred 10
" constantly throughout the drafting of the Constitution and throughout
the debate on its ratification as demonstrating the need for congressional
andpresidmtialmhoritylocallfoﬁhtlnarﬂndfmstocxm&t
laws.™

The procedure adopied by the Constitutional Convention that met
in Philadelphia in 1787 was to consider the proposals submitted by the
delegates and to send the approved proposals to a Commiittee on Style
for rewriting. Scveral delegates proposed that Congress have power
‘10 call forth the aid of the militia in order to execute the laws of the
Union” and these proposals were approved and sent to the Committee
on Style without dissent or dchate. The proposal that the President be
given power “tu exevute the national laws” was debated and adopted over
protest.  Mr. Madison of Virginia introduced an amendment providing
that the words “not legislative nor judiciary in their nature” be added
to the phrase giving the President authority “to exccute the laws.”
This amendment was defeated by a vote of seven states to three?
Thus, the framers of the Constitution expressly rejected a proposal that
the President’s power to execute the law not be extended to the
“judiciary laws.” . '

The Constitution was completed on September 17, 1787, and pre-
«cnted to the states for ratification. During the ratification debate “the
inordinate pride of State importance” prompted an argument against
the proposad Constitution on the grounds that it would authorize the use
of force “against delinguent members.”  Those favoring the Constitution
admitted that the preposed national govermment would be granted this
power, but said that without it, the United States would “afford the
extraordinary spectacke of a Government destitute cven of . . . power
to enforce the execution of its own laws.”®® Additionally, those who
opposed the Constitution sought “to cast an odium upon the power of
calling forth the militia to exccute the laws of the Union” by stating that
the militia would be used as a matter of course, as “there is nowhere
any provision in the proposed  Constitution for calling out the posse
comitatus to assist the magistrate in the execution of his duty.” Those
who supported the Constiiution admitted that the militia could be called
forth to assist the magistrate but argued that this power would not be,
exercised often as the congressional right “to pass all laws necessary
and proper to execute its declared powers” included the right to re-

» CLaTis, of. cif. supre note 8. at 223-74, 9102
* Graakiy, op. cit. supra note 20, at 242 :
% § Ewvior, Dinates ox THe Feneaar CowstiTunion 141-42 (1845).

» Ty Fxoesanist No. 21, at 133 (University ed. 1893) (Hamiken).
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quire “the assistance of the citizens- %0 the officers who have beem
entrusted with the enecution of those laws.™ Thus it appears that
those who ratified the Constitution, as well as those who signed it, did
30 with full kmewledge that the power 10 “execute the laws™ authorised
the federal government to call forth the militia 10 assist the magistrate
in the execution of his duty against “delinquent™ states.

Concarssional. Use o Irs Cosstireriosat Power To Paowvise
ror CaLLinG Fortn THE Miimia )

In addition to the Constitution. President Fisenhower hased his
action on a statute initially requosted by George Washington, amended
at the request of Thomnas Jefferson. again amended at the request of
Abraham Pimcoln, and most recently re-enacted without material alter-
ation in 1956.

Tue Georce WasniNGToN STATUTES oF 1792 axp 17955

The Constitinion™ authorizes the Congress to “provide for calling
forth the Militia to execute the Laws of the Umion.” Congress first
exercised this anthority in 1792 with a law authorizing the Presidemt to
call forth the miilitia “whenever the laws of the United States shall he
apposed. or the execution thereof ohstructed.”®™  This act of 1792 ex-
pired by its terms at the end of three vears, and upon its expiration in
1795, Congress enacted a substantially identical permanent law.®
The motivating factor behind these two George Washington statutes
was the Whiskey Rebellion in the four western counties of Pennsylvania.

In March of 1791 Congress pas«ed a law levying a tax on the dis-

** Tue Fusesaast No 35, at 232-33 (University od. 1893) (Hamilon). The
passe comstatus, a term which i often aeed in this Article, is the entire »
of a county ahore the age of fifteen which a sheriff Rpay summon to his assistance
in executing judicial decrees, heeping the peace, arresting feloms, etc. Brack, Law
Dicren any ($th od. 931,

** This term 1 wsed for the purpose of clarity in the subsequent discussion.

"l' .Coxsr. art 1, § &

g2 And he it further cacied, That whenever the laws of the United States
ahall be up,--c-l of the excvution theteut obatructed, i any state, hy combhinations
tow powerful to he suppressed by the ordinary courts of judicial proceedings, or by
the powers vested in the marshals by this act, the same being notified to the
President of the United States, by an assatiate justice or the distrsct judge, it shall
he lawiul for the President of the United States to call forth the militia of swrh
state to suppress such combinations, and to cawse the laws 10 he duly executed
And if the militia of 2 state, where such combinatams may lu‘u-tn shall refuse, ¢
be insufficient to suppress the came, 1t shall be lawful for the Presidem . . . to call
forth and emplon cuch numbers of the mibitia of any other state or states most
conveniemt thercto, as may be mecesaary, and the pee of militia, s to be called
forth, may he cemtinued. i necessary, imtil the expiration of thirty days after the
commencement «f the enauing session”™  Act of May 2, 1792 ¢ 28 | Star. 264,

** ] Syar 328 (173 as ameniend, 1O U S ¢ §§ .‘.‘.’-M (Suapp. 1V, 1987).
changes were made, the effert of which was to give the President a freer
Thus, the reywirement of the 1792 act tequiring_ notice by the judiciary to the
President wae ehirinated. and the Prevident was given authority to call the militia
of any state nithert having 1o call first the militia of the state imolved

i
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sillation of grain o whiskey ™ This tax, for all practical purpescs.

ma&t«tmmtbemdwumhmwhhhdd.~

bdwkﬂwadqmtemﬂmmt&Aﬂqﬁeﬂy'Mm
mﬁrdhndmhhh&ygnhlomﬂelofnudundhw
sulting whiskey across the mountains for sale. As wo other growp or
class was saddled with an “income tax.” the western farnwer believed that
this act vinlated at Jeast the spirit of the constittional provision that all

taxes be wniform® The western farmer also objected to existing pro- '

isions that violatiom of this law he tried in the nearest federal court
(Jocated in Philadelphia).  This, it was helieved. violated the spirit of
the sixth amendment, which puarantecd trial by a jury of the_district
wherein the alleged crimes had been committed.® The Pennsylvania
aseemibly had enacted laws taxing whiskey in 1684, 1728, 1744, and
1772. and each of them was repealed because of popular protest™  The
farmer decided 10 oppose this newest taxing authority. :

Opposition at first was peaceful. Throughout the sunwner months of
1791 conventions were called where the delegates drafted petitions to
Congress asking for repeal of the law. Local associations of farmers
were formed who pledped anitual num-compliance with the Iaw wmil
Congress had opportunity to act on their petitions.  Placards were
posted, signed by “Tom the Tinker.” urging contempt and boycott of
those who paid the tax. \When it was perceived that mere negative
mades of oppusition might prove incflectual. locil groups. known as
“AWhiskey flovs.” began to threaten those who were likely to comply.
The next step was physical interference with those whose duty #t was to
collect the tax. On the tth of September, 1791, a panty of armed and
dispuised men waylaid one Robert Johnson, collector of revenue for the
counties of Allegheny and \Washingion, “scized, tarred and feathered
him, cut off his hair, and deprived him of his horse, ohliging him to travel
on foot a consideralle distance im that merntifying and painful situation.™?

Complaint was made to the United States court sitting in Phil-
adelphia, and warrants issued for the arrest «f three persons who were
thought to have participated in the offense.  Deputy Marshal Joseph
Fox was chowen to execute them. He went to Pittslmirgh (the conter
of the western counties ). where he found o much popular sentiment
against the tax laws that, fearing for his own safety. he emploved a
private messenger tu serve the warrants. This persom “was. seized,
whipped, tarred. and feathered : and after having his money, and horse

At of Mar. 3, 1791, c. 15, 1 Stat. 199, 208

oS Coxsv.ant. 1L § 8. :

5 1796-1797: & Axxars or Coxc 2003 (1849) (report of the comumiscianeTs
apprinted 1o emier with the citizens in the western counties of Penmsylvania).

s Tavice, op. cif. sufre note 9, at 46.

\]
1761797 & AXNALS oF Cone. JRS2 (1R49) (report of Secrctary-Treaswrer
Alexander Hamiltan on oppsition to the excise baw). :
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1 NORTH CAROLINA LAW REVIEW :
taken from him, was bindfolded and tied in the woods, in which ese-
The Congress that next convened in the winter of 1791-1792 swraed
its attention 1o ways and means of enforcing the tax on whiskey. Te
reduce the oppesition and make the law more palatable to the farmer,
Cengress reduced the amount of the tax®" and remitted the penalties
previously accrwed® To ensure that the amended tax would be el
tected, Congress increased the compensation and mumber of the tax -
afficials ® regulated the serving of process issued by the United States
courts*® and, more importam for purposes of this Article, authorised
the President o call forth the militia to aid in the execution of the
laws*'  Alexander Hamilon pointed out that at the time of the attack
em@he federal marshal in September of 1791 “the Legislature of the
United States had not vet organized the means by which the Executive
conld come in aid of the Judiciary, when found inconywtent in the
execution of the laws. ™2 None of these statutes had the desired effect.
In the summer «f 1792 the tax officials went to the four western
cotnties, it were unable 1o secure affice space from which te carry on
their business. An army captain named William Faulkner remted his
house to a tax official, I shortly thereafter was encountered by a
number of people “who reproached him with letting his house for an
office of inspection._ drew a knife upon him, threatened to scalp him, tar
and feather him. and reduce his house and property to ashes. if he did

ot solenmly promise to prevent the further ue of his huse for an
office. Captain Faulkner was induced to make the promise exacted:
and. in consevuence of the circumstances, wrote a letter to the inspector

. eountermandling the permission for using his house . . .

N Throupghout the summer of 1792 ancther series of farmer’s meetings
was held, committees of corresgmndence appointed. petitions sent to
Congress requesting the tatal repeal of the tax law, and all citizens vrped
1o refrain from payving the tax or having scial intercourse or dealings
with those who did.  BRands of “Whiskey Rovs™ visited those who were
inclined 1o observe the law, smashed their stills, and burned their harns.
Few, if any, farmers paid their taxes. .

The Administration met this rebellion with hath stick and carret.
* President Wadhington issued a proclamation on September 15, 1792,

warning “all perwns whom it may concem to refrain and desist from

*1d st 2SI,

" Act of May &, 1792, c. 32, 1 Szar. 267,

* Act of May R 1792, ¢ 35, 1 Srav. 278.

* Act of May 8, 1792 ¢c. 4. | Srar. D4

* Act of May & 1792, ¢c. 36, | Star. 278, -

ot Act of May 2. 1792, ¢. 28, | Star. 264, Sec 2 supra

nole
159517970 6 Anxats e Cone. 2082, 2R8I (1849).
** id m 2856
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.nmhﬂdwnﬁmmmm«&mwwm...."“ The
Administration also attempted to enforce compliance by prosecuting
delinquents and by seizing the illegal whiskey on its way to the eastern
mrkqswhcmthepeopkdidumobjmtothehu. To induce the
farmers to pay their taxes, the Government entered into a purchasing
’ ptogwnwherebyallthewhidccyuscdbythe.kﬂny was 10 be purthased
with immediate cash payment from the western Pennsylvania farmers
_who complied with the law.

All these measures were without avail. Inspectors and collectors -of
revenue were prevented by force from carrying out their tasks; and the
*Whiskey Boys” who.were indicted for interfering with the revenuc
officials were acquitted after neighbors provided alibis. The untaxed
whiskey was diverted from its ordinary markets in eastern Pennsylvania
and sent westward for sale in Kentucky and the Northwest Territory.
whose inhabitants shared the western Pennsylvania farmers’ aversion
to the whiskey tax. The “Whiskey Boys™ continued to threaten those
who might otherwise have paid the tax.**

The Congress that met in 1792-1793 was unable to agree on any-of
the many proposals submitted on the Whiskey Tax and adjourned with-
out taking any action on this -

During the spring and - summer of 1793 the western Pennsyhania
farmers continucd to obstruct the revenue laws, hoping thereby to canw
their repeal. In April of 1793 a party of armed mien in disguise -

enue collector in Fayette County.  The judges

tacked the house of the rev
of the county court thereupon jssued warrants for the arrest of the

rioters, but the sheriff refused to execute them and the judges werr
shortly thereafter voted out of office. In November of that year another
attack was made on the heme of the revenue collector, and he was forced
at pistol point to surrender his office.*

The Congress that met in the winter of 1793-1794 again failed 1o
take any definitive action, and upon its adjournment the Administration
took matters into its own hands. Warrants for the arrest of those -who
had participated in the attack on the revenue collector were secured from

e ] Ricuarpaon, MEssaGis aAND Partss oF 7t Purstm a1 124 (1896).

o =A breath in favour of the law, was sufficicnit to ruin any man. It was een-
" gidered as & badge of toryism. A clergyman was nt thought orthodox in the pulpit,
unless against the law ; a physician was not capable of administering medicine, unices

his principles were right in this respect; ;
without at lcast concealing his sentiments, if for the law ; a merchamt, at a country
store, could not get custom. On the contrary, to talk against the law was the
way to office and cmolument . . To go to the Assembly, you must make.a
noise against it ; and in order to go to Congress, of to keep in it. you must contrive,
staunch in this respect. It was the shibholeth of

by some mcans, 0 be ¢
safety, and the ladder of ambition™ Tavioe, op. af. surva note 9, at 49, quatmg
from 3 BrA KENRIDGY, INCIDENTS OF THE Ixsuazpciox 22 (1798).

e 1796-1797: 6 Annars or Cowc ZBS2, 2858-99 (1849).
e Id at 2859-60. .
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the UnitodSuaniaPhihdelphhmdthemewmm
to execute them.  On july 15, 1794, he arrived in Allegheny County and
joined forces with the inspector of revenue, one Colonel John Neville.
Thereafter he was “beset on the road by a party of from thirty to forty
armed men, who, after much previous irregularity of conduct, finally
fired upon him. but. as it happened, without injury cither to him or to
the inspector.”** The marshal made application to the “judges, generals
of militia, and sheriffs of the county” for protection, but he was informed
that “should the posse comitatus of the county be ordered out in support
of the civil authority, very few could be gotten who were not of the party
of the rioters.”*® The marshal then went to the home of Revenue In-
spector John Neville, who took the precaution of calling 2 small detach-
ment of regulars from the garrison of Fort Pitt to his aid. This precau-
tion was justified, for on the night of July 17th. an armed land of
approximately 300 men attacked the house of the inspector, and after
somie casuaities on hoth sides, hurned it 10 the ground. The marshal and
mspector were captured. and released only after the marshal had agreed
1o ~erve no process on the west side of the Allegheny Mountains. There-
after “the marshal and inspector returned to Philadelphia by a circuitous
route, fearing personal tn)ur\ fmm the farmers who beset all the usual
routes to Philadelphia.”®®

Upon hearing of the marshal’s misadventures, James Wilson, an
Associate Justice of the Supreme Court of the United States, wrote the
President that “in the counties of Washington and Allegheny, in Penn-
svlvania, laws of the United States are opposed. and the execution there-
of obstructed by combinations too powerful to be suppressed by the
ordinary course of judicial proceedings or by the powers vested in the
nmurshal of that district.”™! .

The receipt of this information caused President \Washington much
concern. “On the one hand . . . to yield to the treasonable fury of so
small a portion of the United States, would be to violate the fundamental
principle of our Constitution, which enjoins that the will of the majority
shall prevail.  On the other. to array citizen against citizen . . . were
steps too delicate, too closely imterwoven with many affecting considera-

.

tions. to be lightly adopted.”™**  He postponed the immediate summoning ..

of the militia into the ficld, but called for 2 standby ready reserve of
15,000 men in the event that the Governor of Penns\ Ivania would not or
could not cope with the situation. :
The President then conferred with Governor Mifflin of Pennsylvania,
who not only refused to call forth the Pennsylvania militia. but advised

* Jd. at 2863. * Ibed.

**Id. at 286% * I1d a1 2796.

*1796-1797: 6 Axxats or Cone 2793 (1849) (message of President Washing-
ton to Congress).
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" the President not to. send any militia into the western Pennsyhania
counties® The President advised Governor Mifflin. that he had &
constitutional obligation to “execute the laws,” both those “laying duties.
upon spirits distilled within the United States” and those “which uphold
the judiciary functions” :* and on August 7, 1794, President Washing-
ton issued a proclamation warning all insurgents “to dispers and retire
peaceably to their respective abodes™ by the first day of September. In
this proclamation he recited that David Lennox. marshal of the district
of Pennsylvania, “had been fired upon while in the execution of his duty”™
and that he, President Washington, was determined “1o cause the laws
10 be duly executed.”*  On the same day President Washington made
requisition upon the Governors of P'ennsylvania, Maryvland, New Jersey,
and Virginia for 15,000 men. to be immediately organized and prepared
to move at a moment’s warning.*®

In the hope that the use of the militia might be averted, President
\Vashington appointed three commissioners “to proceed to the scene of
the insurrection, and to confer with any bodies of men or individuals .
with whom you shall think proper to confer, in order to quiet and
extinguish it.”  These commissioners were authorized to tell the in-
surgents that the President was willing “to grant an ammnesty and
perpetual oblivion for everything which has passed” and to waive en-
forcement “concerning the duties of former years if they will fairly
comply for the present year.”*

The three United States commissioners met with three commissioners
given like powers and duties by the Governor of Pennsylvania, and all
proceeded to Pittsburgh 1o meet with the insurgents. The insurgents
appointed a committer to meet with the commissioners, and after several
days of discussion, it was agreed on both sides that prosecutions would
be suspended and pardon granted if the majority of the people voted by
referendum4e henceforth pay their taxes. A referendum was conducted,
and the prople veted against complunce with the Whiskey Tax.>

Upon reccipt of this information President Washington isswed a
proclamation “in obedience to that high and irresistible duty consigned
to me by the Constitution ‘to take care that the laws be faithfully
executed’ ” in which he recited that he was sending the militia from

* 1796-1797 : 6 AxnaLs or Coxg. 2826-30 (1849) (letter of Aug. S, 1794, from
Governor Mifilin to President Washington).

0 1796-1797 : 6 AxxALs of Conc. 2848 (1849) (letter from President Washing-
ton to Governor Mifftin). «

0] KICHARDSON, of oif. supra note 44, at 159-60. .

G Poc. No. 2, 37th Cong., 2d Sexs. 37 (1903). )

M6 1797 6 Anaats of Coxe P02 (1849)  (letter of Secrctary of
state Randolph to Commissioncrs James Ross, Jasper Yecates, and William

Bradford). . ) .
** Report of the Commissioners, 1796-1797 : 6 Axnats or Cone. 2803-12 (1889).




12 NORTH CAROLINA LAW REVIEW Vel %
New Jersey, Pennsylvania, Maryland, and Virginia to “the scene of
disaffection.”™ :

Governor “Lighthorse” Harry Lee of Virginia, a Revolutionary
War hero, was put in command of the militia and he was directed to ac-
company United States District Judge Richard Peters and United
States Attorney William Rawle to the area of conflict and there “canse
the laws 1o be executed . . . by judiciary process” by giving “Lountenance
and support to the civil officers in the means of executing the laws."®

In the meantime meetings had been held in the rural districts and
strong resolutions passed expressing willingness 10 “submit to the laws
uf the United States.” On October 2nd a general meeting was held
and two men delegated the task of meeting the President to assure him
that order could be restored withomt the aid of military force. The
President’s reply was that the army was already on its way. ® -

When the militia arrived it was met with complete submission. A
meeting was held on October 24th and resolutions adopted promising
subniission to anthority and the pavment of all excise taxes. Secretary
of Treasury Alexander Hamilton caused the arrest of cighteen leaders
who were sent to Philadelphia and marched through the streets with
the word “Insurgent” on their hats, but a gencral pardon was issued
to all hut a few, and those who were tried and found guilty of treason
were specially pardoned by Washington ®®

Presidenmt Washington devoted much of his 1794 annual message to
Congress to the recent events in western Pennsylvania. He defended
hi~ conduct by pointing out that the “vengeance of armed men™ pre-
vented the marshal from delivering Jegal process; but pointed out that
“there are not wanting real and substantial consolations for the mis-
fortune,” namely, the demonstration that his fellowcitizens “are now
as ready to maintain the authority of the laws against licentious in-
vasions as they were to defend their rights against usurpation.” Then
pointing out “the possibility of a similar contingency” he urged the
Congress to enact laws reorganizing the militia and “providing, in the
lanjruage of the Constitution, for calling them forth to execute the laws
of the Union, suppress insurrection, and repel invasions.™

Ten days after the annual message of the President, the Congress
enacted a temparary measure authorizing the President to cope with the
situation then existing in western Penusy.vania®  The Congress then

** 1 RICHARDSON, op. cil. supro note 44, at 161-62,

17961797 6 AxNats or Cone 2MA-67 (1849) (imstructions from Presidemt
Washington to Govertior Lee).  The defined objecte of the “judiciary process”
were “(1) 1o brine offenders to justice. and (21 to enforee penalties on delinquemt
distillers by auit.”

* Tavtom op oot supra note M, at 82.83

* Bassert, Tur Fraesarisy Sverrn J789-1801, a1 112 (1906).

1 R HARDSON, op ¢it. suprg note 44, at 102-65,

+** Act of November 29, 1794, c. 1, | Syar. 403.
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MEMORANDUM FOR THE ATTORNEY GENERAL M1
Re: Univenity of Alobams / _

The Administration of the University of Alabama would like
to get additional financial help out of one of three progroms, ol though
they olso kindly supplied me with the attached sheet showing their
commitments, end means of meeting them, and emergency possibilities:

. A NASA gront for aerospace and physical sciences research.
This is an existing grant for $300,000 this fiscal year, $200,000 the
next fiscal year, and $100,000 the following year. it would
normally be supplemented up to $300,000 each year. The grant
could be broadened in scope to strengthen the University generclly,
ond the limitation to research only removed. This would justify
expenditures for foculty commitments in Tuscaloosa within the
general area of study covered by the gront. :

2. An Army grant starting next year for $300,000 per yeor.
This is also, under the present application, limited to ressarch.
it has not been approved but its approval is in process. It would have
to be broadened in the same way as the NASA grant in Parogroph |,

~ but this could be done by cutting down the research funds request

before approval of the grant to $200,000 a year and then wing the
$100,000, plus additional funds, to strengthen the University generally
within the field covered by the gront.

3. A troining grant from the Army in the amount of $350,000
a year. This has already been approved and already applies fo faculty,

o ;
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g- ¢ . , ' April o, 1963

4 - HERORANDTH TO THE ATTORKEY GEKERAL

Re: University of Alabama

Yesterday (April 8) the Board of Trustees of the
. University held a mectiag at which they were informed by
. 5 the Prcsideat of the University of the details of the
B spplications by McGlathery and Carroll to attead the
Graduate Center at Huatsville im Jume.

1

CGovernor Wallace was at the mecetiag. ) N

. The Governor’s statemeants as to his imtentfoms were K
Just as stromg ss em previous eccasiens. 1Ia additien, I
he said that he iatended to cail Semators Hill and - ¥
Sparknaa %o ask them to ask that NcGlathery and Carsroll E
be transferrecd away from Rumtsville. Ny informaties_ is .
that he ¢id make those calls, A

I an informed that 4t is to be expected that the
Governor will imitiate investigations imto the back:toua‘a L
of McGlathery and Carrell, 3 S

The Govermor also said that he imtended to call ¥Yerner
Von Braua snd tell him that an incident im Huntaville would
be dad for the space progran, .

, ) : - - . . 4 20

i " Burke Narshail . |
-3 Assistant Attoracy Gemezal -
' Civii Rights Divisiem ‘ =




March 19, 1963

MEMORANDUM TO THE FILS

-

Re: University of Alabams

Y

On March 19th, Jeff Bennett called with
the following information:

1. The University arranged for a SCAT
examination to be given yesterday to McGlathery.
McGlathery was informed about this on Saturday and
agreed to take it. Yesterday, bhowever, be showed
up with a letter that stated he did not want to
take an examination, but asked enrollment as &
Special Student, on a non-credit basis. His letter
said that he was not refusing to take the examinationm,
but would take it later if necessary.,

Mr., Bennett said that the Special Studeat
category was for students who had no high school
degree; that it was not available to students with
a college degree. ’

The Director of Admissions is writing to
the Director at the Huntsville Center that the Special
Student category is not applicable to graduate stu-
dents, and that McGlathery cannot -be admnitted
to the Spring Quarter because of a failure to have
any SCAT examination. His letter says also that
he is holding the file. ,

2. With respect to Carroll’s application,
the University has received no tramscript from Morehouse
or Marquette, as is required by the University regulations.
Hence, his application is incomplete. He will be
informed of this on Priday. ' )

T et - et




After the meeting of the Executive Coamittee
last week, and of the Board of Trustees yesterdsy,
Mr. Bennett states that they have unanimous opinieon
that the Uriversity should desegregate by having
these two students admitted to graduate school in
Huntsville in June. They will not admit the students,
however, without a court order. The students will be
rejected on the ground that the duty of the Board is
to provide for the education process in the University
88 a whole in the best way that they can, and that
the admission of these students would disrupt the
educational process. They hope that the students
will then obtain court orders for their admissioa.

The Governor attended the Board of Trustees"’
meeting. He states that after a court order is issued
and the University says that it will comply with the
order, he will take over. He will go to Huntsville
personslly with the State Highway Patrol, a group of
sheriffs, and citizens serving as sheriffs® posses.

He will preserve law and order but will turn away

the students. He will force the federal governmenat

to come back with troops in order that he can announce
that he has yielded only to force. He will then

also say that it is up to the federal government to
protect the students.

€c: The Attorney General o R
The Deputy Attorney General - B 5% A
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Two other applicants to the undergraduate school
at Tuscslooss are Sandy English (at Stillman College)

and Vivian Malonme. ) o

Dr. Rose suggested that the possibility of use
of the Northington Air Force Base for any marshals be
investigated. This is covered by s contract between the
University and either GSA or the Air Porce. It caa -
accommodate from one to two thousand people. -

The commanding officer of the National Guard Unit
in Tuscaloosa is a Colonel Collins. Col. Collims

accepts,the fact that he might be used to enforce &
court order. Col. Collinms is friendly to the University

and to Dr. Rose.

-
. - -
—
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MEMORANDUN TO THMBE MEMBERS OF THE CABINEY

Re:s -nnivcraity of Axnbli. _

.

Attached is a 1ist of the companies and their
chief executives having major installations in Alsbamas,

-~ bd . . RS
It would de desicadie for e» uany of these
a8 possidble to be fully informed en the situation developing
fegarding the University of Alabams and the pesition of . .
Geverner Wallage, : ~

The University will inm a1} prebability be
reqQuiged teo admit at least twe Negroes the week of June
10, ene to the Graduate Center at Huntsville and ong te
the undergraduate campus at Tuscaloesa. The student at
Huntsville is a mathematicisan enployed by NASA; the student
at Tuscalooss s a girl,

Unless he changes direction, Governor
Wallace intends to create a major incident. - His plan has
been to go personslly to the campus with the entire State
Highway Patrol, plus speciasl deputies, and personally te
prevent the entry of a Negro student into the University,
He bas fntended to require his own arrest or removal by
force, and to require the federal government to use
troops to enforce the court order, .

If this 1s done, there is s severe prodblen
in aveiding violence of the sort that occurred at Oxford,
The incident will unquestionably adversely affect the
reputation and economy of the state. It will also hurt the
University; in Mississippi there has been serious loss eof
faculty and a loss of tuition-paying students of at least
S0% for mext year.

. The choice on this matter s completely wp
to the Gevernor. He is not supported by most of the news-
papers on this peint, and is epposed by his own Lieutenant
Governor and Attorney Genmeral. Although ft is very 1late,

v

T ol CRNTTEN WP

”

R vehs S

R et L T RPN .

¢
£
¥
¥

" ":..1 e

z
4




=
.

=2

it would still be possible for Alabama to deal wigh

this matter im the way that a sisilar situatiom was denlt
with in South Carolina in January. In both Tuscslooss

and Huntsville, moderation and compliasnce with the gourt
orders would have the full support of the newspaperss, the
city governments, the business community, and the large

ma Jority of the peopile. . .

1. It would be appreciated if you would leok
through the book and mark the men personally knowa te
you, imdicating whether or not esach is well-enough kmows
so that 4t would be appropriate for you to call him and inform
him on this matter.

2. This undertaking will be cooriinmated by
Willdam Orrick., It would also be appreciated 4if you could
assign someome who could report to Mr, Orrick the mes you
have selected as known to you or whoam you would be willing
to call,

21 May 1963 ' | , .
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gou tock to make the telepbone calla i the business
S Jesders having isteseets in Alabama. Theso ealle

Lo stveagithened the determination of the ladividesls eontacted
o  te meintain & moderate poeitica, ia meet insiances, and

T thelr contacting Goverasr Yallace has uaguestionably cansod

o him to recvaluats his pesition. [ thisk thut hess calls were
my oothﬂh and helpfal.
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Eonorable Orville L. Preeman
Secretary of Agriculture
Washingtom, D.C,

Dear Orvilles

'Imiaumnmhm:tumdtrmbh
mmdtho-lab‘raofmsufftookuuh:h
ulcphmuullsu:hbusin‘ulmh«iu
interests in Alsbema. These calls strengthened
the determination of the individuels contacted te
meintain a moderste pesition, in most instances,
ndth‘lrmtingcwm\iallmhum
tionably caused him to reevaluate his positicn. I
thmmuﬂnuulumchmihd

belpful.
Thank you again for your assistames. i

Sineerely,

Attozney Cemeral




Department of Justice

STATEMENT EY THE DEPARTMENT OF JUSTICE

Saturdey, May 18, 1963

We bellieve that the action filed by Governcr Wallace is utterly
lecking in meorit. If Governor Wallace, neverthcless, believes that
there ere irmportant corctitutional questions, we welcome his filing
this suit. OSuch questions are properly to be decided in the courts.

The federal goverrment will, of course, ebide by the Court's
g¢isposition. Wz hope that the Governor's action means he will follow
the same ccurse in tkis end similer cases.

The—suit igrores the national character of the United States. We
are all citizens of a state, tut ell of us are also citizens of the
United States and entitled to the protection of the United States in P
the rights, privileges end immunities cecured by its Constitution and B
icwe., It is the duty cf the President, when an emergency arises, to
take such ection as may be necessary to preserve order end safeguard he”
ell citizens, both white and Negro, in the exercise of their comstitu- >
ticnel rights, : b

Accordingly, Section 333 of Title 10 of the United States Cole
€irects that the President "by using the militia or the armed forces E
. + . shall take such meesures as he deems necessary to suppress in Hean
eny State any insurrccticn, dcmestic violence, unlawful combination or
consoirecy,” if it obstructs the execution of the laws of the United
States or results in depriving any part of the people of the State of
a constitutionzlly guaranteed right which the State feils, refuses or
is unable to protect.

The statute expressly makes it his duty and responsidility to g,
determine vhether federal intervention is required, and its operation : b’
does not depend upon a request for assistance from state officials. -

This statute rests upon a specific provision of the 1lith Amendment
empovering Congress to enact laws necessary to secure the constitu-
tional rights granted by the amerndment.

Ko federal troopse have been used in Birmingham. We sincerely hope
that they will rever be necessary. In view of the disturbances of '
~May 11 and 12 and tke events that preceded them, however, the President
wculd have been derelict in his duty to protect the constitutional . .
rights of ell citizers if he had not dispatched trained units to federal
beses near Birmirgham where they would be available if the neeesaity

should arise.

[}



We feel strongly thet these matters should be resolved st the local .
level. The people of this country can settle even these difficult
issues pescefully through discussion and negotiation. We hope and expect
that the probtlems of Birmirgham will be resolved by the people of .
Efrringham and thet no further steps will have to be taken by the Federal
Government.
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The Atterney Gemeral

Rr. Doar stated the Civil unu Division will
consider this matter and will discuss with U. 8. Attorney
Weaver his request for investigatioa by this Bureau.
Pramptly thereafter the Civil Rights Division will advise
as to the course of action to be takes regarding the
institution of investigation in this case. Ko nvnuu-
tienullhomdnctodbythuwuth‘abuncod
specific request from the Departmeat.

A copy of a letterhead mecorandun dated May 7,
1963, prepsred by our Birminghas QGfZice, setting out
tho detailed imformation made available by the Security Offices,
Redstone Arsensl, Alabama, is ercloeed for Hr. Niller and
for Nr. Rarshall for informatiom,

1 « The Deputy Attorney Gemeral

l - .. “m‘ Jo nn‘. :l'o
Assistant Attarney General - Exclosure

1 =« ¥r. Burke Marshall
Asaistaat Attoraesy Goneral - Encloswre




nw;.:&umu.lhtdmuhun&
based wpon the 1ist submitted by your effice. The actioca contewplated
b&nmhllmhu&uvulwmly‘—gommd
tho-uundhuthndnn’uy. In this coamection, at least eme~
third of the faculty at the University of Mississippi is leaving ae
mumaﬁhndmnhuhuamhemhultmbm
eurcollment for mext year. If the persems youw are calliag will contact
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matter, perhaps we can prevent a reoccurrence of the Mississippi situatiom.
Please have somscns in your office contact our ofuec.' Cods 197,

Ext. 3300, and inform us of the reswlis of your mmtﬁu snd amy

importeat informatiom cbtaimed. If ’ouib_lo. plesase try u complets

the calls ever the weekend asd contact our office by Mewday, May 27, 1963.
-Thank you for your assistance ia tais mattes. . ;




