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IN THE UNITED STATES COURT OF APFEALS

VOR THE FIFTH CIRCUIT

JAMES H. MEREDITH, ‘ .

Appellant,
v. .
CHARLES DICKSON FAIR, et al.,
Appellees.

ﬁw SRyTES OF nmmca, -
turise and Petitioner,

STATE OF MISSISSIPPI; ROSS R, BARNEIT,

Governor of the State ol Mississippi;

JOE T, PATTFRSON, Attorney Generunl

of the State of Mississippi;

T. B, BIRDSONG, Cammissioner of Public

Safety of the State of Miassissippi;

PAUL G. ALEXANDER, Distrizt Attorney

of Hinds County, and WILLIAM R, IAMB,

District Attorney cf lafayette County,

individually and as represeniaiives of

& class consisting of the District

Attorneys all of counties and districts

in Mississippi; J. ROEERT GILFOY, Sheriff

of Hinds County, and J. W. FORD, Sheriff

of lafayette County, individually and as
=" prepresentgtives of a class consisting of
@the sheriffs of all counties in Mississippi;

WILLIAM D. RAYFIELID, Chief of Police of

the City of Jackson, and JAMES D. JONES,

Chief of Police of the City of Oxford,

individually and as representatives of a

class consisting of the chiefs of police

of all cities in Mississippi; WALTON
84TH, Constable of the City of Oxford,
individually and as a representative of
8 class consisting of all city constables
Uﬂ town marshals in the State of Mississippi;

pla.‘lntirrs in the case of A. L. Meador,
t al. v. Jenes Meredith, et al.

fr., e
¥ 19355 in the Chancery Court of Jones

County, M:luinippi »
| Defendants.
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1. This petition is filed by the United States
as smicus curiae pursuant to the order of this court

entered in this acticn designating it as such and suthorig. o
ing 1t to initiate wuch procesdings as might be appropriste

#

in order to maintain and preserve the due adwinistration of
Justice and the integrity of the julicial processes of the
United States. | '

2. The Btate of Mississippl is a state of the
United States. Its principal legislative and executive
« ® ’l.s ofp located in Jackson, Mississipyi.
| | 3. Boss R. Barnett is Governor of the State of

-

Mississippl and, as such, is the chief edministrative °
of:ﬁcer of the State. He resides in Jackson, Mississippi.
. Joe T. Patterson is Attorney Gemersl of the
State of Mississippi and, as such, is the chief legal officer
of the State. He resides in Jackson, Mississippi.
5. T. B. Birdsong is Comuissioner of Fublie
Safety of the State of Mississippi and, as such, is director
of the Mississippi Highway Safety Patrol end has law enforce-
é., 2’%31: suthority throughout the State of Mississippi. He
resides in Jackson, Mississippi.
6. Paul G. Alexander is District Attorney for
Hinds County, Mississippi and, as such, is authorized to
institute and conduct criminal prosecutions for violations
B the laws of Mississippl occurring within Binds County.
resides in Hinds County, Jackson, Mississippd.
© 7. Williem R. Lanb 1s District Attomey for
Iafeyette County, lﬂ.ss:l.lsipyi, and, as such, is suthorized
to institute and conduct prosecutions for violations of the
lavs of Mississippl occurring within Lafayette County. BHe
resides in Oxford, Mississippi.
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| 8. Peul G- Alexander and Willism B. Lemb are
1 —bmoflehuemnmuof.themnrlctm:tomya
| _ Of 1) comties an aistricts in Mississizpt and each 1s %
§ sued herein individually and as a representative of all

<

menbers of the class. The members of the class are so
4 umercus es to make it impracticable to bring them all | »
i befmthewtandthu'enreemmestimormm
' Tact affecting the rights sought to be enforced by the

_ ptitionfraaimthenenbersoftheehssmdacm
i e ‘Ma‘m@tuum The presence of Paul G.

; Alexander and Willian R. Lamb as parties defendant will

falrly insure the adequate representation of lll members
"~ of the class. h |

9. J. Bobert Gilfoy 1s Sheriff of Hinde County,
)uuiniﬁ:l and, as such, is responsible for enforcing
the lews of Mississippl within Hinds County and 1s authorized

10. J. W. Pord 1s the Sherifr or Iafayette

' 3 ' ,: Q’kunty, Mississippi and, as such, is responsible for

E]

enforcing the laws of Mississippi within Lafayette County
‘clﬂhluthorlzedtolmstmthoﬂohtethoaelms.
Be resides in Hinds County. _

1. J’.bbertcnréyand.f.v. Ford are members
dulemdltingofmlhu-lffsintheebateof
J1s5ippl. The members of this class are so mumerous
88 to nake 1t tmpracticable to hring them all before the |
- Court and thery are comeon questions of law and fact " ;
. affecting the rights sought to be enforced by thbe petitioner
- against the members of the class and a camon relief is

POREUT AR




Mss .oi.‘.ll- t—epx;meeot:. no'bertt’ilrbynd
J. W. Forl ac parties defeniant v 1l fairly insure the
adequats represesniatia. of 211 meuders of the class.

2. Wlllex I. Byfield 1s Chief of Folice of

Fi“ 97 Jackson, ¥ .ssisuippi and, a8 such, is respogsi-

hlc foc exforcing ke laws of MississZppi witkin the City
of Tacksou and for arsesting those who violate the laws.
da risidee 1a Jacksoc.

13. Jemes P. Jooes i:x e Chie? of Fulice or the

mﬂ%

Ci.yor u:’om ississippl and, a5 such, >s respousille
&aﬁ«tﬁg the laws of 3 scisaippl witnin the City of
Oxford an? tor arrestisg tbose vlio violate the laws. 3He

®y
§

regides 1y Ozford. )
15, Villiew D. Reytield aad Jazes D. Jones are
merters orf a class eor.cinur.-g of all chiefs or police in

Nismssipp!, ant each is gued berein individually end as a

repmresentative of ell mesbers of tnat class. 'fhe Benbers
of tke class ire 20 numerous as ic rake i. impracticable to

Ering ther all sefore the Covet aré .here are common questions
of 1ay qn}‘&t mifeci_ng the righin sought tc re enforced

"o . % e peritiooer agains: the remters or tne cless end &

eaisn relief 1s wought as to all., The Presence of Wiiliam
. Jdeyfield and Jumer p. Joues as jervies deferdent will
Beirly irsice toe adequata roﬁee—e-ntatioa 1 ali menbers of
315. Ww=zltoo Haith iz Cocetable of the City of
Binsioiipgd aal, ms such, Lis suthority to enforce

' the iavs of Mississipp wituin the City of Oxford snd o
srrect theoas v ¢ vicluts the lave. He resides in Oxford.

a0
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Be 1s a menber of & class consisting of all city constables
.and town marshals in the State of Mississipp: and he is sued
mwvﬁmw:nducnpremtheormmbers

of that class. n:enabenortheﬁﬁg}.‘nwmmmu
’ [
to make it impracticable to bring them all before the Court

&ih: | |

and there are common questions of law and fact affecting

the rights sought to be enforced by the petitioner against

the members of the class and & comuon relief is sought eas

to all. The presence of Walton Smith as a party detendant
.‘ ‘ ‘urv insure the adequate representation of all members

of the class. ’

16. A. L. Meador, Sr., is a resident of Harrison
County, Mississippi. He is a member of a class consisting
of the forty-six plaintiffs in the case of A. L. Meador, Sr.,

st al. v. James Meredith, et al., No. 19365,  filed in the

Chancery Court of the Second Judicial District of Jones

County, Mississippi, on September 19, 1962. The members

of the class are so numerous as to meke it impracticable to

bring them all before the Court and there are common questions
- 0! law snd fact affecting the rights sought to be enforced

- % the petitioner against the members of the class and a

‘ecamon relief is sought as to all. The presence of A. L.

Meador, r. as perty defendant vill fairly insure the

slequate representation of all mewbers of the class.

17. On Pebruary 29, 1956, the Mississippi Legisla-

m Senate Concurrent Resolution No. 125 declaring

>

it the decisions of the Supreme Court of the United States %3

~ of May 17, 1954 and May 31, 1955 in the case of Brown v.
Boaxd of BEducation, 347 U.S. 83 and 349 U.5. 29%, are
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unconstitutional and of 00 lewful effect within the
territorial limits of the State of Mississippi.
18. Bection %065.3 of the Mississippi Code
(Title 17, Chapter 10) provides that the entire executive  *
branch of the govermment of the State of Mississippi and
dlperm.uthinthemmtivebmch of the state and
local govermments in the State of Mississippi shall, in
their official capacity, give full force and effect to
Senate Concurrent Resolution No. 125, and directs that
: & ’y‘ha.u‘ "prohibit, by any lewful, peaceful and constitu-
tional means, the implementation of or the compliance with
the mtemfion decisions of the United Stales Supreme Court
of May 17, 1954 . . . and of May 31, 1955 . . g and . .,
Frohibit by any lewful, peaceful, and constitutionsl means,
the causing of s mixing or integration of the white and
Negro races in public schools . . - by any branch of the

" federal govermment . , . ."

19. Each of the defendants described in paragraphs
‘é_athmghlgulmber of the executi ch of the State
= g & local govermment of Mississippi. ‘

20. On Pebruary 5, 1962, James H. Meredith,

Plaintiff in this ection in the court below, appealed to
this Court from a Judgment rendered by the United States
pistrict Court for the Southern District of Mississippt
" ng him & permanent injunction against officials of
“Oniversity of Mississippi and of the Board of Trustees
Of the State Institutions of Righer Learning of Mississippd.
21. Ou May 28, 1962‘,‘ vhile this action was pendirg

‘




before this Court oo appeal, Paul G. Alemander, ss
District Attorney for Hinds County, instituted a criminal
proceeding in the Justice of the Peace Court for Hinds

County, Mississippi, Justice District Fo. 5, charging

§ James H. Meredith with baving knovingly procured his regis-

‘ tntionulvoterinnj_.nds County by means of a false
statement. On June 12, 1962, this Court, in aid of its
appellate jJurisdiction, enjoined Paul G. Alexander from
proceeding with the eriminal action then pending in the

- . ce of the Peace Court for Hinds County.

« & y"” 8. oa June 25, 1962, this Court reversed the
Judgnent of the United States District Cmrt‘ for the Southern
District of Mississippi in this action and directed the
District Court to enter judgment for the plaintiff as
prayed for in his camplaint. ‘

’ 23. On July 28, 1962, this Court, in aid of its
Jurisdiction and in order to preserve the effectiveneu of
its judgment, issued an injunction requiring the defendant
University officials and the defendant members of the Board |
of Truntees of Institutions of Higher Learning of the State

“®  ® g8 Mastasipt to adnit Jumes B. Meredith as o stadent to the

© University. This Court provided that its onder should remsin
in effect until such time as the District Court had issued

mdcn@rcedthoordorcrequiredbythucourtmduntu .

mchtmuthemhalbeeﬁ.ftﬂllndtctmemnmcein

faith with the orders of this Court and of the District

28. On September 13, 1962 the Distiict Court for
the Southern District of Mississippi entered an oxder,. as

oq o




Teguired by the mandate issued by this Court, requiring

the defendant officials of the University of Mississippl

and the defenlant members of the Board of Trustees of Insti- i

tutions of Higher Learning of Mississippl to enroll James H. g “

Meredith as & student in the University. - -
5. On the evening of September 13, 1962, Ross

R. Barnett, Governor of the State of Mississippi, eppeared

3 on a state-wide radio and television broedcast and declared

that the State of Mississippi had invoked the doctrine'of inter-

1 tion as set forth in Senate Concurrent Resolution No. 125

.
A
{ L ‘ w.evnt‘ the racial desegregation of any schools. He stated:

o Therefore, in obedience to legislative
and constitutional sanction, I interpose the
rights of the sovereign state of Mississippi to
enforce its laws and to regulate its internal
affairs without interference on the part of the
Federal Government or its officers, sand in my
official capacity as Governor of the State of
Mississippi, I hereby make this proclamation:
Whereas, the United States of America consists
of fifty sovereign states bound together basic-
ally for their common welfare, and wvhereas,
the Constitution of the United States of Anerica
provides that each state is sovereign with respect
to certain rights and powvers, and whereas, pursuant
to the Tenth Amendment of the Constitution of the
United States, the powers not specifically delegated
to the Federsl Govermment are reserved to the several
‘ - states, end wtereas, the operation of the public
® %o - schbol systenm 1s one of the powers which was not
. delegated to the Federal Government, but which was
Teserved to the respective states pursuant to the
terms of the Tenth Amendment, and whereas, we are
now Iace to face with the direct usurpation of
. this powver by the Federal Government through the
11legal use of judicial decree: Bow, therefore,
I, Ross R. Barnett as Governor of the Sovereign
State of Mississippi, Dy the authority invested s
in me, 40 hereby proclaim that the operation of :
the public schools, the universities and colleges
of the State of Mississippi is vested in the auly - ,
elected and appointed officials of the state, and =
I bereby direct each of said officials to uphold
end enforce the laws duly and legally enacted by
the Legislature of the State of Mississippi, - ‘
regardless of this unwarranted and 1llegal and " ) !
arbitrary usurpation of pover, and to interpose
the state sovereignty and themselves between the ‘
pecple of the state and any body-politic seeking
to usurp such power.

ol




26. .On September 14, m,mc.m_
MiWaMionmtbeJmieeoftheMem
for Hinds County, Mississippl, charging Jemes H. Meredith :
vith the crime ofperjury,jg felony, in violation of Section“g‘
2315 of the Mississippl Cole. This prosecution is based upon

il

the same alleged facts as wvas the prosecution of James H.
3 ' Meredith instituted by Paul G. Alexander on Mey 28, 1962
alleged in peragraph 21. |
1. nmatleut&ptenberls,igee it was a
‘s ‘ ’g' o;l"i;eneral public knowledge in the State of Mississippi H
that the University of Mississippi would be registering

Med 2l s

PP
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students for the 1962 fall semester at the campus in Oxford,

‘Mississippi on September 19 and 20, 1962.

28. On September 19, 1962, A. L. Mesdors, Sr.
and the members of the classvhiéhherepreuatsﬁleda
®11 of complaint in the Chancery Court of the Second Judicial
District of Jones County, Mississippi, styled A. L. Meadors,
8r. v. James Meredith, et al., No. 19365, naming as defendants | ‘
James H. Meredith, plaintiff in this action, John D. Williams,
‘Gut.:cellor gf 'tht University of Mississippi, Robert B. Ellis,

¢ | Ti"'. ’

;s.utra.r of t;e University of Hiuiuij:pi, the thirteen
members of the Board of Trustees of Institutions of Higher
Learning of the State of Mississippi, Robert F. Kennedy,
Attorney General of the United States, Robert E. Bauberg,

E. Wharton, Clerk of the United States District Court e
#-the Southern District of Mississippi, Jack T. Stuart, ﬁ‘ﬂ
United States Marshal for the Southern District of msnsummﬁ
- Joe Bennett, United States Marshal for the Northern District
‘of Mississippi, and other persons. The bill of complaint

=T L e9- - -




llkedtbecmrttoentérnnomerﬁthmrtnoticeor _
hearlngmtmningmorthedetuﬂmtcfrmtnnngny
.ctionintendadtoueeamu:htheenmnmtorresutn-
-tiou of Jemes H. Meredith as @ stulent in the University &
of Mississippi. On the same day, L. B. Forter, Chancellor
of the Chancery Court ot the Second District of Jones County,
Mosissippi, issued o fiat requiring the Clerk to enter, and

iy

the Clerk 414 forthwith enter, a writ of injunction enjoining ]
4 ' @ll of the defendants named in the bill of complaint "from

- "lnsqtmgummmmm theexecutionotwhich

¢ is intended to enrcll and register the Negro, James Meredith

as a student in the University of Mississippi; or do any other
thing contrary to the lavs and the statutes of the State of
Mississippi which would aid or sbet the integration of any

"~ university, college or common -chgol within the State of
Mississippi.”
29. On the morning of September 20, 1962, Paul G.
Alexander proceeded with the prosecution of James H. Meredith
in the Justice of the Peace Court for Hinds County, Mississippi,
_Justice Mstrict No. 5, in the absence of James H. Meredith,
i " ‘.ne. H. Heréith vas found guilty by the court and sentenced A “
to pay a ﬁneor$300mdumoneyear1n Jail.
30. ' On September 20, 1962, the Legislature of
Mississippi passed and Ross R. Barnett, as Governor of
‘l_';uiasippi, signed into law Senate Bill 1501, Pproviding that
"m0 person shall be eligible for admission to any institutioan




b

continued or stayed. &mteﬂlllﬁblfnrtherprovidel
that any person who attempts to enroll 1in eny institution

; or'mgurlumummh.mumngmtm
u.:hnllbegultyotausdznunor.ndbeptmuhedbya‘ ’
nmwttouceedtaoo”mn-omentmtoexceedom

3 year, or both. Semate Bill 1501 further provides that any

person vho aids or abets another to earoll in an institution

of higher learning knowing that there is pending against

| ' such person a criminal charge involving moral turpitude
o sball be sinilarly punished. Semate Bill 1501 was enacted :
'y & :

Ad as energency legislation to become effective immediately
upon its enactment. '
31. On the afternoon of September 20, 1952, James
H. Meredith presented himgelf at the University of Mississippi,

R

in Oxford, Mississippi, to register as a student in the
University. While James H. Meredith was Presentinz himselr
for registration, J. V. Ford served him with an order which
bad been issued by the Chancery Court of Lafayette County,
Mississippi upon the epplication of Ross R. Barnett in the
‘eue of State Of Mississippi ex rel Ross R. Barnett, Governor,
o 2o, Juoes 5. Meredith, Mo. A-G5h, enjointng James I, Meredith |

from applying to the University of Mississippi, or any of its
agents, employees or officials, for matriculation, registra-
tion or entry or frem othervise becoming a student at ‘f.be

MVersity.

32. On Septesber 2, 1962, Ross R. Barnett, as

= of Mississippi, iuued the following public
melmtiou-

WHEREAS, the Cmstituticn of the
United States of America provides that each
state 1s sovereign vith respect. to certain -
rights and povers; and,

bl




v 4
) WHEREAS, pirsuant to the Tenth Amendment
to the Constitution of the United States, the
powers not specifically delegated to the
federal govermment are reserved to the sever-
al states; and,

- WHEREAS, wve are now face to face with the i
@irect usurpation of this power by the federal )
government through the illegal use of judicial
decree; and,

: WHEREAS, all public officials of the State
of Mississippi have the legal right, obligation 3
and duty not to acquiesce, impair, waive or sur- 3
render any of the rights of the sovereign state
of Mississippi; and,

<

_ WHEREAS, any acts upon the part of repre-

- & : ® sdgtatives of the federal govermnment to arrest or
five any state official who endeavors to enforce

the lav of Mississippi, are illegal according
to the lav of the State of Mississippi, and
federal courts have likewise established ample
and perfect precedence in this matter:

WOV, THEREFORZ, I, Ross R. Barnett,
Covernor of the State of Mississippi, by the au-
thority vested in me under the Comstitution and
lawvs of the State of Mississippi, do hereby
proclaim and direct that the arrest or attempts
to arrest, or the fining or the attempts to
fine, of any state official in the performance
of his official duties, by any representative
of the federal government, is illegal and such
representative or representatives of said feder-
al govermment are to be sumarily arrested and
Jailed by reason of such illegal acts in viola-
tion of this executive order and in violation of
C- the g‘w of the State of Mississippi.
¢ 2. 33. A1l of the acts and conduct of the defendants

herein alleged were for the rpose of discouraging and
preventing James H. Merrdith from enrolling as a student
in the University of Mississippi pursuant to the orders
@f this Court and of the District Court for the Southern

ct of Mississippi, and to punish him on account
 Ms efforts to so enroll.
3. Unless restrained by order of this Court, the

defendants named in this petition will contimue their unlawvful
efforts to discourage apd prevent James H. Meredith from
nrollinq in end attending the University of Hississippi
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District Court for the Southern District of Mississippi.
'35. Classes commenced at the University of f
Wississippl, for the fall semester 1952 on September 21, L
1962. Pursuant to the orders of the United States Supreme
Court, otthisCourtandattheDhtdctCmrt for the

Samie

- Southern District of Mississippi, James B. Meredith has a
right to be enrolled at and attending c.hues at the University
of Mississippi at the present time. ’
: & ’ ° °§6 The petitioner, having the duty to represent the
pudblic interest in the administration of jJustice and the
preservation of the inteyrity of the processes of this Court,
has no remedy against the unlawful acts and conduct described
in this petition other than this action for a.nvin.‘)unction,
and unless such injunction is issued as prayed, and unless a
temporary rutra.ining order is issued at once, before
notice can be served a.nd & hearing had, petitioner will lurrer
immediate and 1rrmnblo injury consisting of the impairment
 of the integrity of its judicial processes, the ocbstruction of
- .. the due adul.n:l.:tutim of Justice, and the deprivation of
i ’ rlshtl under the Constitution and laws of the United States.
WHEREFORE, petitioner respectfully prays that a
teaporary reatraining order be issued upon the filing of
this petition, that a preliminary injunction be issued after
otice and hearing, and that a permanent injunction be
4 after trial upon the merits, restraining and en o
dng the defendants named in this petition, their agents, ¥ %
employees, officers, successors, the members of the éhuea

they represent, and all persons in active ooncexrt cr participa-
tion vith them, from:

" » ) - 13-
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- ’;,thrut, arrest or otherwise, any officer or agent of the _ 3

e 2

s+H. Meredith in any other way or by any other means
) F

1. Arresting, attempting to errest, prosecuting - -
or instituting any prosecution against James H. Meredith ‘
wnder any mum; ordi.mnee,.mle or regulation vhatever,
on account of his attending, or seeking to attend the
University of Missisgippi; -

2. Instituting or proceeding further in any
eivil ﬁction against James H, Meredith or any other persons
ﬁmomelB. Meredith enralling or seeking to
enrcll, or attending the University of Mississippi;

3.. Injuring, harassing, threatening or intimidat-

on account of his attending or séeld.ng to attend the University
of Mississippi; ' L
b. Interfering vith or obstructing by any means or

in any manner the performance of obligations or the enjoyment
of rights under this Court's order of July 28, 1952 and the
order of the United States District Court for the Smthei'n
District of Mississippl entered September 13, 1952 in this
action, and )

5. Interfering with, ar obstructing by force,

:nited States in the performance of duties in connection
- with the enforcement of, and the preventiom of obstruction

to, the orders entered by this Court and the District Court for
theSmihem District of Mississippi relating to the enroll-
and sttendance of James Howard Meredith at the

Aversity of Mississippi; or arresting, prosecuting or ’ el
c- ‘ - K -
Junishing such officer or agent on account of his perform- -

ing or seeking to perform such auty.
ret:.-tinuermnnens yrejethat 2 tempbrary.aestrain-
ing order and preliminary and permanent injunctiensbe

- ' T eah o



entered restraining Paul G. Alaxander and J. Robert Gilfoy

from proceeding further or serving or enforcing any process
tnmcﬁmﬁththeMmspendingintbeJuﬁee |
the Peace Court of HEinds County, Mississippi, against James
B. Meredith.

S ——

Y

Fetitioner further prays that a tenwomry restrain-
ing order and preliminary and permanent injunctions be
entered restraining and enjoining A. L. Meador, Sr., and
the class he represents, from taking any further action or
- ngtoenforeemydud@nententeredinthecaseof

co k.

m&or Sr. v. James Meredith, et al. -

Petitioner further prays that a tempcra.ry restrain-

ing order and preliminary and permanent i{njunctions be {
. . entered restraining and enjoining Ross R, Ba.rnettAfran en-

forcing or seeking to enforce against James H., Meredith,

any process or Judgment in the case of State of M:lssisaim,

ex rel Ross Barnett, Governor, vs. James H. Meredith.

Petitioner prays that the Court grant such addi-
tional relief as the interest of Justice may require.

o

e %o . UNITED STATES OF AMIRICA,
Amicus Curiae and Petitioner
By:

“BURRE MARSHALL

Assistant Attorney GCeneral

. JOHN DOAR
Attorney, Department of &




PARISH OF CRLEANS
STATE OF LOUISIARA

VERIFICATION 1 {

; John Doar, being first duly sworn, states that _ L”
1 he 18 an attorney with the Department of Justice and
is one of the counsel for the United States, amicus
1 ’ , c’iu 4&nd petitioner herein; that he 18 familiar

E : vith the facts relating to the foregoing petition
and he is informed and Lelieves that the facts

alleged in the petition are true,

Sarg

& sk

JOHN DOAR-

ROV

£ . N S
»

e e

"

*

Subscribed and sworn to before me ’ :
this day of September ‘

1952.

Wotary Public in and for the Parish
Of Orleans, State of Louisiana

e e
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IN THE SYPREME COURT OF THE UNITED STATES
OCTOBER TERN, 1962

wy
. 4
&

. JAMES H, MEREDITH, on behalf of
O himself and others similarly
g & e

situated, MOVANT
CHARLES DICKSON FAIR, President of the
Board of Trustees of State Institutions of
Righer learning of the State of Mississippi,
Louisville, Mississippi, et al.

RESPONDENTS

\

Mt o

MEMORANDUM FOR THE UNITED STATES AS AMICUS CURIAE
ON MOTION FOR VACATION OF STAY ORDERS

ARCHIBALD COX,
Solicitor General,

BURKE MARSHALL,
istant A General

BAROID H. CREENE,
DAVID RURIN,

M of tice, i’lug.ggt& 25, b. C.

“"”"Mm [ ol LT e,




STATOENT |
_hn.m&.-m,w.em-m@mgauéeu ' |
and other Negro students in the United States District Court for the Southern
District of Mississippi against the respondents, mmug?&
sinission to the University of Mississippi solely because of his ¥mce, and
m&gummmwmmmm-mmmam |
other mesbers of his class on that ground (App. 25). = The aistrict court |
(Judge Mize) denied & preliminary injunction (App. 19) end the Court of |
Appeels for the Fifth Circuit affirmed (App. 11-34). After a trial on the
merits, the district court held that the plaintiff had failed to prove that
be vag denied admission becsuse of race and dismissed his complaint. On
,Ysse,hmm-torw(cuammmmmwumm
District Judge DeVane (sitting by designation)) reversed the judgment,
Judge DeVane dissenting (App. 45-87, 90). The court said that (m 45-46):

A full review of the record leads the Court imescapadbly
to the conclusion that frcr the mowent the defendants dis-
covered Meredith was a Eegro they engaged in a carefully
ealculated caxpaign of delay, harassment, and masterly in-
activity. It vas a defense designed to discourage and to
defeat Ly evasive tactics which would have been a credit

to Quintus Fadbius Maximus.

The court concluded (App. 82-83): '}
We see no valid, non-discriminatory mﬁvhe University's -
not accepting Meredith. Instead we see a vell-defined pattern

dhlmlndfrmtratimwtofthbhnponcyofvoming
’,_,%hem?tohtnt'mﬁtm'orudrwthedefmdm.

g:udmtoftheeau'tdw,m&rmﬁedthemctoﬂw
M#temt'ﬂthdiroctimmtnm\ncuonusuenﬁawdtw.
in the complaint # # # (App. $90), was meiled by the clerk of the eourt
&W,'undroriumm,'tomclqkormmmnmt
' Aaly 17, 1962 (App. 91). On the following day (July 18, 1962), upon |
- ' application and vithout prior motice to the plaintifs
=Vﬁ§%bm,.cuautmormmc1mnmrmmmd

mummammmammmm,mn&l

-

- —_m—

g ¥
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3/ "App.” refers to the appendix to the petition for certiorsri. , ;

-




A
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steying exscution and enforcement of the maniste (App. 93). The arder

muwmmummutmmmumzumu

amwmmm,mmummmm-m
for certiorari had been f1led (App. 93). LR
Oa July 20, lsse,tbehndtheeou-tqrm,mto '
Wmmmm,hh@cpbdmtwmml, Te-
mewmmﬂm'mwmumumﬁu
mw-rorummmmmgcmm including the
mummmwmcm the issuance by this Court
din:mtimmnrther appeal, or other sppropriate action”

W" OpJnJ.yzr, 1962, the division of the court of sppeals which

had amatheaﬁmntofmzs, m,mmmomr_mtunsthe
stay of Judge Cameron, recalling its earlier mandate, and issuing a pew
mndste (App. 95, 104). ALl thres members of the division agreed that the
emrthadinhonutmtonﬂwhdaaﬁm'ontimuﬂthstmm
M'lmmbenilmditmlemmmtowitmtb
absence of a recall of the mandate (App. 96-98). In adadition, Judges Brown

mqmdmnnotthaopiuonthntmnu-_n:ppensbe couwrt has residual -

mmmhmdmuwmww.mmempuoml
m-,mwmrmumaudmmmmtum
w«mﬁma (App. 98-102). The court also concluded that its
mandate had deen worded too loosely. It therefore directed that the mandste
umaummaa-mumcmmaqunmnnmnngtu
&istrict court to issue forthwith a permanent injunction prohibiting the
mmm.:clwngtbm'trmmnmtocmm
st the University of Mississippi” (App. 103, 105-106). In
tbemtumdiumpumhaumtimtom.l?éx

mmmnmm&u&mmma-n&mw
the actual admission of # # # the plaintiff to, and the comtimed at-

' unﬂmeo thereafter at the University of luuiu'i.ppi. L Q'M. 103-104).

'S B .!o

v ———— —-
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The clerk of the court of appeals melled o’ certified copy of the
emnded juigment, ° as and for the mendate,” to the clerk of the district
eowrt on July 28, m,uﬁanwtthtithmhtitmtctb% 7 {
first Julgmnt, and that the first Juigent be returnsd (Agp. 207). "o |
thmwmcmmum.nmrmmm (l)tostqtb
mmmmmormtucmumrm_namm L
mam;a,x%a,pmnmumm@«membym |}
Supreme Court, provided that within thirty days from the date of his E
Bov order a petition for a writ of certiorari had been filed, and (2)
%o extend the stey which he had gramted on July 18, 1962 (App. 108-110). ' :
. "Q&"aﬂlﬁzmmdwmemndmhermmin :t'

order which, inter alia, required theiespondents » pending compliance with

the orders of the court of spppeals, to admit the plaintiff to the Univarsity }

¢itber imediately or in September, at the plaintiff's option; prohibited t

~ the respondents from discriminating with Tespect to the plaintiff's ad-

mission to, and coutim;od sttendance at, the University; and ordered the
Tespondents prouptly to evaluate and approve the plaintiff's credits without
discrimination and on a ressonadble basis in keeping with standards applicable
to transfers to the University of Mississippi (App. 111-112).

Gaiba & o




] WWWWMM&MM&
stay order vhich he had entered en July 26, 1962. On July 31, 1962,
mwmmmmaﬂm»uummmm-

mmmmammunmmwemam

P

hed eztered co July 28, 1962 (App. 115-116).
mmh,m,mumunofmmtdwmam
rendered the Juigment proceeded to vacate and set aside the stays granted
by Julge Camercn co My 26, 1962, and July 31, 1962, terming them "wn-

suthorized, errcnecus and imgrovident” for reasons set forth in the
court's order of July 27, 1962. The court stated that its orders "con-
tinue in full force and effect and require full and izmediste cbedience
. Ju‘i‘u'm“nronmonrorhuumo:'sw Order”, etc.g/).

FGMG,m,mnmu'mw,mmMM
to stay the court’s order of August b, 1962, and again to stay the court's
orders of July 17, 1962, July 27, 1962, and July 28, 1962, all the stays
to contime in force until final disposition of the case by the Supreme
m, Provided a petition for certiorari were filed viih:ln thirty days
(Exhidit I to Motion For Vacstion Of "Stay Grder”, ete.).

ARGUMENT

This application nmalm two questions. 'me is whether James
Meredith shall be admitted to the University of Mississippi this September
*;n%mm;uuummmmhvdmmm
the orders of the court of appeals. The second guestion--cne perhaps even
mw'éomnmamm.am--ummmrénm»
mum,mmmummum,mtmmmm
m«--w.unutmmmimmmmum-

mhathoeutcnrymtomvﬁmthtwm'f‘ "
mammammawmmummw
mtmmmmnmmnmwupm-umm

' §/ This 1s the motion filed by Meredith in this Court. -.
‘ ‘ b
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isprovidest but vold. We shall then turn %o the guestion whether s single

mam‘.mmmunwmcmmuummum

absence of & speiial sessiom of the Court, | |

B

TEE STAYS ISSUED BY JUDGE CAMERON ARE WULL AXD VOID
hﬁmtathmamtmuthtnn@nﬂpd.emw

mmmwmasu.s.c.m(r)tom.mum

oourt pending certiorari in the sbsence of action by the court itself amd

mwumnotntﬁ”}ﬁfmmmm. In this

m,m,mmwtmmm;umummm

] three stays emtered by Juige Cameron. The fourth and last s mull

& e -

void becsuss, by that time, the court itself had acted upon all as-
peii&mmeinmnm, leaving the single Judge vith no power in
the rremises. o
A. EINCE THE COURT OF APPRALS PROPERLY VACATED THE FIRST THEEE STAYS,
THEY ARE NO LONGER IN EFFECT

- 1. Amdmmmu-nuzuanmumus

eircuit .

&mnumzmummm.mmmutmmmz
this authority. 28 U:8.C. 2101(f) providss that:




mmﬁnmmwwm“wmw
the court of appeals and therefore have no further effect. */T/he genersl
Tule 1s that vhere & ocurt, in the exercise of its Jurisdiction, Siresgi .
&b order previcusly entered by it to be stricksn out,it is the ssms as if
such order had never existed.” In re Rochester Sanitarium & Eaths Co.,
2022 Pd. 22, 26 (C.A. 2). . ‘

Mhmd@tmt.mtmwwtomuitcm
Judgments. BSee Bronscn v. Schulten, 10b UiS. M10; SzzSusky v. Faticnal
Bank, 23 Wall. 269, 293; Tucker v. Amsrican Sur. Co. of N.Y., 191 F. 21
g&;); I Freeman, Juiments § 194 (5th ed.), and the cases cited
' st note 1k. A court simtlarly has pover to vacate an order issued
by cne of its members. E.g., Railroad Co. v. Shutte, 100 U.8. 64h (super-
sedsas bond which was apgroved by & single Justice vacated by the Court);
Zeople v. ¥cDonald, 2 Bm. 70 (K.Y. 8up. Ct.) (writ of certicrari awarded
hdﬁahcbanbm@aahodhycmt)z&zv.?_qﬂ_,_&ld&.m,m,
ﬁAﬂ.m(manmwm'mmumaenumw
the court itself & # # even though the Juige acts by the express authority
et.c't.txm').y' Thus, in Green Valley Creamery v. United States, 105 7.
am(CJ.I),mordercfmindiudnaljudgeotmmmtim
was vacated by the court. In Alexander v. United States, 173 ». 24 865
(c4-'3), the mints Circuit, sttting en banc, vacated a stay granted by o
d@mmmmmtththadmmtomﬂnm.
o several occasions this Court bas 1tself entertained, though denied,
Dtimtomummwlmgh Justices. See, e.L., land v.
Pollar, 341 U.8. 737; Johnson v. Stevenson, 335 U.S. 801. And 1in Roserberg
-m%ms.m,mmmmmu.wm
SR mﬁ/ .

Wﬂu Fad Star Motor Driver's Association v. Detroit, 210 N.W. }2; N
. Bup. Ct.), writ of error disxissad, 8. §3; Cemorrrealth ;
M’ 9~ Pa. mo ~863 In re !El' 6“ ‘hco 18 (C.':h. mo Ct. -

Aﬁ:ittedly,hm the source of the Court's authority to vecate the
‘Kn Fme&mmdffemthmﬂmt%;gmmofmm.
Ia Roreriory, the Court stated that "/T/he S 538 'Vhich we exarcised 4n this
ease darives from this Court's rols as the firal forum

g
E
£
:
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'umt&t"u.'&tmmmmumm
'mmmmummwmummmmumm
Douglas. 346 U. 8. st 256, 257. We submit that there are two s k.
unmubcm:mmrnmmumzmmmnu-
Court of Appeals here. Pirst, the stay granted by Mr. Justice Douglas i!:
wes concededly vithia his pover. In the present case the stays issued by 1}
mntnglocircﬁtmnummwmttnmaam
; (8ee infra). Second, the difficulty in pointing to a statutory source of
] suthority 1s less serious bere. In the Bosscberg case, Mr. Justice Dougles
Sranted o stay at the same tine that be denied an application for habeas
tho be effective until the question raised could be
mmwmmtrmmmemu.m Conse ly,ct

thotiutho)ﬁdl&urtncatodthootq,:tm%thomcm k

it atiaaikide L

o

ot defore the Court for consideration om the merits. Here, the court
nmmmmmwuumuut-,mnwm-mu
bad issucd, it had, of course, the normal pover to recall its mandate and !
reassume full jurisdiction of the cause. Consequently, the eourt of
le\tthorltytoukelmhorderluMNMmﬂerm
eircumstances. v H
a. court of & als did ot err in vacating the initial
m,unm.hm,thowtofmertomte ‘
the stays 1ssued by Juige Camercn, its orders would be binding even 1f Q
dased upoa an error of lav. nu)hm,hmm,mtthc'emtot
appeals did pot err. mmtmmnunmm-mm.m _ {
;%hfmtholtmnnmﬁ. motq-nrcd»n .
Aot as to require reversal by the court. ;
“I:fmmuormcounormrmmuumu,
. (App. 91.93)‘ Judge Cazercn's order was mot enmtered until tie
day (A7p. 106). Cooe & mandate has 1ssusd from an appelldfe court, esther g

. . 106J,
{‘&;m’nmu.umauma.mm(m 106J, was stayed |

.1.




thmtmtm'wmivmm}wermrmmmthe .

sbsence of a recall of the mandate. 8ibbald v. United States, 12 Pet.

M87, A91; Bartford- Co. v. Bazel-Atlhs Glass Co., 137 F. 24 1&,%&;

769 (C.A. 3), reversed on other grounds, 322 U.S. 238; Qmaha Electric Sl

Light & Pover Co.| v. City of Omba, 216 Ped. 848, 854-855(C.A. 8); In re

Nevada-Utah Mines & Smelters Corp., 204 Ped. 984 (C.A. 2); Kozman v.

il- Zransvorld Airlines, 145 F. Supp. 140 (8.D. N.Y.). 8ince Judge Cameron

] an.mm«mmmmm{inuuemu,mdm
m.mmorttodo'oo,hemﬂwmrtomtthestm. This
principle, vhich was recognized by the court of appeals (App. 97-98),

T e 4sferent courts from having Jurisdiction over the same man-
date at the same time. If both courts had simultaneous Jurisdiction,

S e e eeeo——

wmseenly conflict could easily arise vhex_: one wished to stay the mandate

bl et dbdiong i A e e in .

pending further review and the other did not. The principle, as the P
court of appeals a;-o recognized (App. 98), is embodied n Rnle32 of the }
Pifth Circuit's own rules. .

(b)  In any event Judge Cameron acted improvidently in granting the
stays. In the first place, the lav relating to stays has long stressed
the role of judges familiar with the case. Therefore, this Court has

T SO

said that a stay application “"should, in the first instance, be made to
m'mit Court, of Appeals vhich with its complete knowledge of the :
¢ mzc :ny with full consideration promptly pass on it.” Magmm Import
€o. v. Coty, 262 U.8. 159, 163. It is because of the lower court's - ~ |
'enupletekmwledaeottheme'thtthe&uprmcounrequimm ’
“extreordinary showing” before 1t will grant s stay refused by the court |

gfsggpeals. Id. st 164. See also Cumberland Telephone & Telegraph Co. v.

' Ad1ed¥kson of the Supreme Court of the United States 8 37 (1951).

Bere, in contrast to the mesbers of the sitting division, Judge Came
mmtreadthtbrut-,hearthelrm, study the record or discuss
the case ia conference. l-mwt,utheynn, intimately familiar

viththomumuththtln.
-8 ..
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uutm.wuemm,m”mmmuuyorm
WM:MM Mtw-mtemmsm iz 1ssuing ..
actq,cu&ewmmmmthumcomw'ml
was availabdle. m-,thcnmmmdroraﬂp&nmtoucmnm
Mﬁemm&mmml, including one who agreed
vmmcuthnuu, eouudacm.mtherlauym Deces-
llrymtbcb.hofthirdcuuodknwledpotthqme. The issuance

- u-wwmmmucuvummwmm'm case vas

mﬂnbh-nm;tomultmdidmultuthementcomict‘

\cesur Qurt-and coe of its Judges.
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Matuunommmmtomcgmm
mmum.-.mctm On the contrary, there must be

'snumumwctutwnmtummwif*

oertiorari® (m&mtimdMMvow 82 s.Ct. 10, 11;
Rarts v. Jecple of the Btate of Nev York, 76 8.Ct. 1058; 1059), and o

mamunmcrmmnm Board of Flucation of
. Je Bochelle v. Daylor, supre; Megnum Taport Co. V. Coty, 26 U.8. 159, 164, |

TS is well established that & Negro camnot be barred because of race

! from adatssicn to o state lastitution of higher learning. Brown v. Poard
- tlon, 4T U.8. M83; Lucy v. Adans, 134 F. Supp. 235 (H.D. Ala.),
’ %? 24 619 (C.A. 5), certiarari dented, 351 U.8. 931; Holres

¥e Danner, 191 ¥. 8uwpp. 394 (M.D. Ga.). lhdeed,thehvhoovan-lettled
am-mmtm:wMMm-nmnmwwms
requiring admission of Negroes to Previously segregated schools. Eonis v,
m 364 U.8. 802; Bouston Independent School District v. Ross, 364 U.8,
803; Orleans Parish School Board v. Push and Davis v. Villiems, 36 U.s.
803; fucy v. Adams, 350 U8, 1; Damner v. Holmes, 36 U.8. 939. And the
oot of appeals’ careful review of the facts in this case leaves iittle
Goubt of the correctness of its conclusion that the University's refusal to
mcwummmwmm(mm.w-ss). It s thus
anmtmmwumm&ume.

' Ror does the dalance of convenience favor the respondents. There is
B0 shoving vhatever that the respondents would be irreparably infured in
$he absence of & stay. As the court of appeals moted in its opinion of
ﬂz{, 1962 (Arp. $8), 'mmwanaitmmmmm
;.‘idmm-mam In the imurobadle event that this
' ould reviev and reverse the Judgnent of the cowrt of W,ﬂ%
! Watvereity can o1aply terminate Meredith's sttendance. A stay, ut&
m,mmmwmmmn,mmmuwmm
‘@ummummmmmto.wummmncm
u&,mmmmwmmpmgwmum-
adle.

-10-




3. mmsm’amnm&mnimmv:m
' A SINGLE JUIGE GF A COURT OF APPEALS LACKS FOMER 70 OVERTURN A

OF KIS COURT DENYING A STAY UFON THE SAME GROUNDS
' The orders vacating.the stays entered by Julge Cameron were s f£inal
adjudication by the Court of Appeals for the Pifth Circuit that the

Ws pressed won the court of appeals. The single judge simply assumed
pover to frustrate the decision of his ovn court.
Uombnitthatthemtutecoontermmchwthwitymalhgh
. w $e sicond sentence of 28 U.8.c, 2101(f) supra, sutborizes " a
' Judge of the court rendering the judgment ar decree” to stay its execu-
ton and enforcement pending certiorari, but this general delegation must
bareadineonfomnceuthestabnshedpucticeandemome. Although
ﬁummm-mmmmanmmammtow
ﬁekmhms,-themrh,dm,mtdawt'omlm
tonkemchulpositionutcmeumaustmdproper(aee280.s.c.
1651, 2106), and 1t has the sanction of long usage. It vill hardly be
| suggested that 1t 1s proper for a single Julge to reverse the actica of
his own court {n the absence of some change in circumstances. We think
18 pjain that 14 emacting 28 U.8.C. 2101(¢) Congress a4 not intend to grant
the pover to take such sction. Any other interpretation would be inconsis-
tent vith the arderly functioning of the judicial system. It would allow
& sort of perpetual merry-go-round with the court and single Judge emter
ing contrary decrees seriatin, ed infinitun. The situation is as sbsurd
i%ﬁh%m%&.%«h@uwwm-mm«d

3
g
3

) "4

E
-4
3

mmmuuntoummuumtmmmmma

mm»-mm-u.mmmmauumammm
"mmammmmumm. _
Tt follows that the subsequent stays entered by Judge Cemeron wers mull
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directing his edmission to the llntvmnvotluom&m this Septanber.

hmmmuuwummw.-mm
eountermanding the order of the court of appeals. Ultimately ke could
Mwmﬁ.mwnmmmsumozmw _
mmsmtumumnormnwuuomrm
ﬁtmommm..mu.mmdmmofmm
tonuto-tq'mwalommrtorthemfm 8 single judge
MOZ{”&Mrtounng.decuionmntheuﬁu. 8ee,
8:£., lucy v. Ad=ms, 350 U.8. 1; United States v. Ohio, 291 U.8. 6kh;
Yirginisn Ry. v. United States 272 U.8. 658." But in the present case
m-eomoormummay.tm,uﬂmmm-wm
ofmmmmmwmmnc{mmeomumn;htmm
¢ollege this September or from the standpoint of the integrity of the
Jnd.i;chl systems, for the circuit judge would have successfully frustrated
an order of his own court. Bincethasnpreucourtoftbeﬂniudststes
hhmtionmﬁl%bcl,mnlietthtucmmt,mena
special Term 1s called, could have practical application.

An alternative course open to the plaintiff 1s to insist that the
m:u-&tymuuwuﬁmomameomormm,
umme,wmummm;pp in that eourt for comtempt. Since
m-@mmmuu,mmumm«wmnmA
%nding and discbedience would be a contempt. But invoking the coercive
BIES Of the ocourt against & party who has secured what is purportedly

“Catle such as I—bert v. Purrett, 157 U.S. 697, which hold that
the Suprens Court kas 5o Jurisdiiction over a habeas corpus order
:udsoncmmmm”outc. In this case

quctmnmmwoby-ﬂmuﬂaemm
mm,m-mwmmmwmu
shich the stay order pertains. :

- e - - .
- )2 -

Vo
[ TR




.mgm-o-ocu-m.mnmmunmmmwA
Wringing the issue to the threshold of physical power.
hmmmm,m uwmn_'-
mmmmmmmnum.m
E 8ess1on of the Buyrems Court of the United States, for dealing with the
mmw-MMummusmam ‘
lou.cm. n-hmmommuntomuum,m
the question is whether such lawless activities are beyond immediite
eomtrol.
-'ohv.bmdmmwtoclaﬂyeonfmingm.lmme
.!ﬁﬁnﬁrxuumu.mumw.gmunm. Nor 1s thare
sy precedent &irectly in point. Ve believe, bovever, that this power
uwbymmmu-umummmhemtmorm
- to retain effective Jurisdiction. Mceonclmionusmortedby
secondary authority and decisions in analogous cases.
Indiﬁdnalhsticuﬂml;hvcthomwmw
'sotqumcusmormerm.ngnuev'bythem Thus, on
-xvocmioulunuce-hnmnedthcmtoumclwm
disposition of a case by the full Court. M,_.‘.,Johnsonv.ﬂtevemon
335 v.s. 801; Rosenberg v. United States, 346 U.S. 273; land v. Dollar,
Juu.a.-m,na mmchlticehnom.nycmedupontomue
mmwwummmum.w,mmm-m
mmmwumuﬂmmmummn. There is
80 legal reason why the power over stays should not include the mathority
umuummuwgmm,nﬁ.m«ormmc
w Inlsed, if the relief sought were characterized, not as
'_ wsltqm“lmmmwt&&ﬂmm%l
3;":tﬁuxumnuumwmor.m«um Surely
mummmumzunormqnuﬁmotm

Stern and Gressman state (Supreme Court Prectice, 249 (aa ed., 1954))

that "The Supreme Court or mueooffhn&mrtm wer, oo
. application, "'hmncwmbdm, uw
mm(-nhuuwu)

-13-
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th.&,ﬂUJ.m,hMmm:M
of its injunction requiring the defendants to admit the plaintiffs o the
u’nmztyorommamumuumum. 5 iige

o L. Rep. 1089 (M.D. Ga.). thmwam
hm,mMummmmme
iajunction. J4. at 1091. The Sqpreme Court thereafter dented the defepd-
ent’s motion to vacate the arder setting the stay aside. 364 U.8. 939.
Muwmmmmum.wnmwsm
m,nnmmmucoofumcommmummu
Judge Camercn.
-~ fmmm.mummmmummmu
ailelww:inachlﬁcumntqlmchmteuin-

mhmhmmrtmmtmmodm“.-tqomrm
m,uninghmuceotthuconrt-wumam,i_.e_.,n
injunction, bmummwmmnmmwmcm.

- The suthority 1s derived from the all writs statute (28 U.8.C. 1651.)

- .
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Jorter v. Dicken, gev.s.asz,ast;mso(z)ummermcoues
msmmau-wmaw.mmaam,
lhsa,mm(m)zmuk.m.mugw
m..wummsmm,mp.m:m,
Judicial Cods 603 (19%9). REule 62(g) of the Pederal Rules of Civil Procedure
mt&t:l’uucommwnumlumntnmuon. In
every substantial sense, e stay of Judge Caneron's order, which would restore
the injunction issusd by the court of appeals, would have the same effect as
en injunction 1ssued by s single Justice. Ve submit that the all writs
mmhmtoueomnmimwnmmtmmmc
and & stay which restores an injunction issued by s lower

eourt.

lomm,mcppemuwthutheinhemtmertomium-
@iction efficacious by preserving the subject matter of the litigation.

ted States v. United Mine Workers, 330 U.8. 258, 292; United States v.
Shipp, 203 U.8. 563, 5T3; see In re McKenrie, 180 U.8. 536, 551; cf. Landis
v. Borth Arverican Co., 299 U.8. 248, 255; Robertson & Kirkham, Jurisdiction
gf the Suvreme Court of the United Btates, 8438, note 9. Surely this powver
-:hmi;edbymmwmucovhenthocouﬂhmmﬁon.
hwmwmthﬁMMcemmulwm:tqot
8 lawep oourt at least when the full Court is not in session. In viev of
the considerable portion of the year during which the Court is mot in
session and the large amount of procedural detail which the Court must
banile, the need for individual members of the Court to have the power to
§ive parties tamporery relief is apparent. See & Earv. L. Rev. 311, 313
ﬁﬁ Bffective interim relief may on occasion require vacating s stay
, _;,t-uncuwmuonmmhmu.uvenumuuq%
M ummmnm%mo, "occasions may arise when 44:;
mu'umwmmmumof:mucaﬂocuma~
‘scordinate the business of the Court efficiently and sensibly were lacking
altogether.” 296 U.8. at 255.

d
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Here, again, there woulld seem to be a vital difference detween the
1ssue presented in Roserbers v. United States and the question imvolved

in this case. nmb.mmom;ommmtmmﬂwx

writs statute "says nothing about dissolution of a stay order.” 346 U.S.
- ot 297, 'ztmm.mmm,mt,-memugmo
ot traditionally been issusd by & Court for the purpose of superseding
ummwmofiumn-bm,muouotthonqm.m
within the authority conferred by the all writs statute. But the case
is wholly different where a menber of an appellate tribunal is asked to

‘m.-wmws-mmaumm. This is the

uﬁc,n&miunty normally resting upon appellate tritunals and
ooming within the all writs statute. Moreover, here, as we have noted
above, the authority of Mr. Justice Black rests not only on the all writs
ltsmtebntonﬂminhemtpoverofthem, and therefore of a
Justice, to protect the Court's Jurisdiction.
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AN IRSUNCTION SBEOULD EE ISSUED RESTRAINING RESPONDENTS

FROM REFUBING T0 COMPLY WITH THE ORDERS OF THE COURT OF
' AFPFEALS

The plaintiff has asked for such additional relief as may de

« SpprepListe. The govermment believes that relief in addition to

vacstion of the stay orders is warranted here in order to make it
WwwmmmMmtmmumtm

the effectivencss of the judgnents and orders of the court of appesls
M‘Mﬁh'l constitutional right, and to render unavailing
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"‘M“WMMM We believe that 1t would be
W;hﬂ”mcmnotﬁumo,"buni
en ingunction, pending disposition by the full Court, restraining the
respondents from refusing to comply with the Judgments and orders of
ﬁteou-tcrmh/. _— '
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Josition of the case by the Court. m,umv.msasv.a.%m
m,ﬂnmwmmmmmmocommm
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Sppeals denied an applicstion by the Administrator for an injunction
Pending an agpeal to that court. Before Julgeent in the court of agpeals,
mmmwmnumemmrmumuywmswm
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status quo. hmceofqinanmtmmﬁnmemmmomern
the gtatus quo in that 1t would restore the situation to that which
mhnmmmmmwwrhwmam-w
orders. krmu,u&ﬂe&(g)momm,clw:udgeofm
appellate court has the power to enter an orer "to preserve # * # the
effectivensss of the juignent subsequently to be entered.” The effective-
mot.denmucmionnormstnmmcctﬂnmm'
'°m&wmuwummmmmmwm
the University until the following semester.
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P wacated. In addition, we submit that an injunction should be issued
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"tiﬁon for & writ of certioreri. o~
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Bolicitor Ceneral.

N IIRKE NMARSEALL, -
—_— T Ass{stant Attorney Genersl.
‘ T mamed B, cxemm,
nmm,

R

ot AP B e 1y htg



