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IN THB
UNITED STATES TOURT OF APPBALS
FOR THB PFIPTH CIRCUIT

- - . m. 19.41’ )

-

JAMES H, MBREDITH,

Appellant

vs, 3

CHARLES DICKSON FAIR, et al.,

Appellees.

UNITBD STATES OF AMBRICA,
Amicus Curise and Petitioner,

v8.
STATE OF MISSISSIPPI, et sl.,

Defendants.

NEMORANDUM ON BEHALF OF THE UNITED STATES
W

By its order of September 28, 1962, this Court

This finding was
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ing under his direction, physically prevented Jtlco'igiﬁsf

< B
wfiat heshould have done all along as Governor of the

based uwpon evidence that Governor Barnett personally

S e

and éhroigb law enforcement officisls of the state, agt-

Neredith from entering the University of Mississippi as

" @ student in gccordance with the order of the Court of

i f
July 28, 1962. : .

Governor Barnett's conduct was found by this Court
to have the deliberate and snmounced purpose of prevent-
ing compliance -ith the Court’s order. Nevertheless,
z’.l%gc g?c proceeding was in civil contempt and remedial
ia purpose, the Court gave Governor Barnett until
October 2, 1962, to show that he was fully conplying with
the terms of the Court's te.ttﬁinin; oiderc entered on
September 25, 1962. The Qrder of contempt provided that
unless the Governor thwed such compliance he should be
committed to the cu-tddy of the Attorney General and pay
8 fine to the United States of 310.060 per day. In order
tb show fuill compliance, the Court required that the
Governor show that he had stopped doing the acts which

the court had enjoined, snd that he had started to do
§

State of Nississippi, that is:

e o othat he [had) notified a1l 1aw enforce-
ment officers and all other officers under '
his Jurisdiction or command:

*(s) To cesse forthwith sll
resistance to and interference
with the orders of this Court '
and the District Court for the o
Southern Distsict of Mississippi;

:
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- *Cb) To maintain law and order at

snd around the University and to- g‘ '

cooperate with the officers and
sgeats of this Court and of the
United States in the execution of
the orders of this Court and of the
District Court for the Southern Dis-

Jases H, Megredith be permitted to

zegister and remain as s student at

the University of Mississippi under

the same conditions as apply to sli
¢ eother students.”™

(_"\\ trict of Missiseippi to the end that

On October 2, Governor Barnett appeared before

this Court for the f!rat time through his counsel. In

u’ N

.ﬂll.t.to questions from the Court, counsel stated that
the Governor was in full complianceulth the Court's
ozder, and would fully comply with orders of the Court
in the future to the extent he was physically able-to
do so. Counsel showed through representations to the
Court tbat James Meredith had been permitted to enter
88 a student at the University witbout interference
from Governor Barnett or other state officials, and
that Governor larneft had twice cslled upon the people
of Mississippi in ‘enéral terms to keep the peace.

.. There is m0 dispute that Governor Barmett bad
then ceased his affirmative interference with compli-
snce with the Court's order of July 28, snd was to that
degree in ;o-pliance with the Court's orders of Septeam-

"bez 35 and S¢ptfnber‘28. He did in fact, between the

previously undertaken personally and through other
state officisis. Law enforcement officials of the

itctc did not interfere with the eantrance of federsl

= aad the hearing on October 2, 1962, cease the physicis-

i TN

" gesistance to the orders of the Court which he bhad %
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Instead, bypro-ottcngc-ont with the Governos,.

1aw enforcement efficers to the campus of the
!nlvotalty of Mississippi on Sunday, Sopto-bcr 80._m

) federal offtc!all were met Dy state law enforcement

efficers and were escorted onto the campus, State-
ments were made to the federal officials that the

etate officers would cooperate with thes in masintsin-
ing order. 1In addition, James Meredith was accomphknied

by state (n well as federal officials when he per-

‘oong;ly entered the campus of the University and no

lttcipt vas made to interfere with that event.

The significance of this much compliance with
the orders of the Court by Governor Barnett sbould not
be underestimated, By resson of the Governor's arrange-~
ment to have Meredith eater the University on Septeamber
30 & conflict between state and federsl 1aw enforce-
ment officials which bhad previously seemed inevitable
was svoided, ]

lcvd:thclell. Governor Barnett has clearly not
mede s showing. that he bas purged bimself of contespt
88 required by the Septemdber 28 order of this Court,
Ne has shown a cessstion of prior resistance to ind.
iaterference with the'ofdcr of ?hc Court. He has not

sbown what instructions, if any, were given to the 1law L

enforcement officers of the state under subparsgraph
(d) of the order of September 28, A1l of the state '

sourt orders, the srrest warrants, -the state .i§“

P4
sourt actions brought by the Governor, and the si
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préclamations of Septeaber 13, 20, 24 and 25 are still

ISP

eutstanding as far as sppears on tho'rccotd.

This is mot & feilure of detail, or merely a };
‘tack of sny sbowing of what specific instructions

£ st it s i

B

were given, There has deen no showing that state law f
enforcement officers in fact made efforts to maintain
iaw snd order st the University or to cooperate with
federal officers. During the hel;b? of the riot at
Oxford on the night of September 30, no state police
; <" s ‘%ere present., The Court can notice that law sand order
i ‘ was msintained on the night of September 30 and the s

sorning of October 1 and since then only by seversl ]

s bl

bundred deputized federal marshals and thousands eof

k : troops sent to Oxford at the command of the President
' of she United States to put dewn widespread civil
disorder in ?h.e ares,

Further, st the hearing on Octodber 12 counsel
for the Governor retracted their statements that the
Governor intended in the future faity to comply with
the ordess of the Court. '?110 the exact position of

.\_:‘__. ol
o

L

H
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the Governor is now wnclear, the Court must sssume ' ﬂ

1 for the present that the Governor intends to conmply

‘. S

only with such orders of the Court as he feels are '

esonsistent with the policies and laws of the State of !

' ;?Egggﬁ“’llcolollppl,‘tnd that the Governor will not notify k

~ 3aw eaforcement officers of the state, as toqu!rcdabz'

the order of September 28, tbat they sbould -slat%

iaw and erder st and sround the University snd coope

s Bt
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with federal officers 80 the end that James Meredith

de permitted to remain as s student st the nnlvctq!!g?gf

TR

under the same conditions ss apply to sll other

““.“.o

-
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This deing so, the Court would de justifled_tu
imposing upon the Governor the sanctions set forth.
in its order of 30’!.!5,: asth, '

Upon orsl argument, counsel for the United
8‘1&0. ldvioed the Court that the Goverament did not
believe that, in view of the igportant step taken by
the Go?ernor in ceasing interference with the Court's
egders, fhe sanction of imprisonment would now serve
s useful, ge-cditl purpose. Law and order at the
University, snd the personal protection of lf.
Meredith, are otlll‘being achbieved through s force of
federal tgzoops. The Government is presently unabdble
to sdvise the Court when thio.vill cesse to be nec~
essary. )

On the other hand, the Governor bas fsiled to
show that be has purged himself of contempt, He has
fsiled to show that he bas or will exercise the basic
tcnponﬂ!bility of the Chief Bxecutive Officer of the
State of Mississippi to preserve both law and order

within the borders of that stste., Under these circum-

e

stances, we believe that the Cosrt should impose the

ether sanction set forth by the order of Septesber 3,

and thst the Court ohouldrcontinuc to impose that

sanction until the Governor Bas issued the instructiony
»

¢siled for dy the order of Septesber 38,




!t_chopld be fully recognized that the Governor

of s state can ss effectively interfere with the .‘% |

doiog:ogltloa order of & federal court by refusi
te enforce the law as by active acts of obstructioa.
Re controls the executive branch and the 1law enforce-
ment machinery of the state goveranmesnt, it was
accordingly proper for the Court in gtl order of
Septemder 28 fo require the Governor, in erder to
purge himself, to .hoi that be was not interfering
_.h K J.!'h the Court's order by inaction as well as to show
that he had ceased active defiaance,
tn.tbe light of the remedisal purpo;;l of the pro-
eeeding, it is appropriate now for fhe Court to ese
the sanction of a fine to compel compliance with the
sffirmative provisions of fhe Court’s order, The
sanction of imprisonment would bave deen necessary if
the Governor bad not ceased his active and physical
!nte:fcrencc with eo-pliugce with the Court's erder.
It may again be mecessary, and -iiht siso be sppro-
» priate as & punishment for criminal contempt. But
’Ihlt is :ciul:cd novw 1is fo: the Governor to take
affirmative steps in his capacity as Governor to mainm-
tain law and order in the vicinity of ORfotd and ¢o
see that the orders of the Court are not ianterfered

sw-mith by the citizens of Mississippi or anyone else.

> . The use of fines for this purpose is fully in keeping

‘305, upon which this Court based its order of Sept

-

- ‘.-'_ ) A-’-

~ with tbe United Wine Workers csse, 330 U.S, 258, 304- _
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2s. _!ot'th§ principal restraining order which

- Gevernmor Barnett has violated '.l sought by the Uaited

States as a friend of the. Court, to protect iﬁtog-

zity of the processes of the Court., And lt is the

United States which has suffered ;-cnac financisl

88 well as ether harm from the course of ae?ion

followed by the Governor l;nce Septemdber 13, and from

his failure to léﬁt the reﬁuite-ent. of sudparsgraph

(b) of the order of Septeaber 28,

We believe that it is within the discretion of

.tho Court whether the fuli amount of the fine set forth
in the order of Septemder ?8 should now be imposed for
the period ll?ce October 2, 1962 until the hearing
en October 12, 1962, The full amount of the fine is
Justified by the amount of da-;ge - flnancini and
otherwise -~ done the United Stsates by ths Governor's
failure to uphold the law, ‘Any sabiguity ss to the
requirements iaposed by fhc Court for the period
between Octodber 2 and the‘hccrlng on Octo;cr 12 is due
entirely to erroneous :epreient.tiono made on-behnlf
of the QOVQtuor at the October 2 hearing. 1In any event,
howtvog. we believe tbat the full smount of the fine '
of $10,000 per dsy should de imposed from the date of
eny further erder ioiugd by this Court until the '
Governor issues the required instructiosns.

A proposed order to sccomplish these ends is i
-attsched "to this Memorandus. The erder s1so coafiltl

pa:c;rcph dcsl;ned to thu!rc. if the Court so

G e oy b Mg 3 SAVALD a-otcans
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dcoi;cc. that the Goveradr a&b-!t a signed statehent

to the Court om the steps taken by bim in complisace.
XX #

Zs the event it should become necessary, this

Court would, of course, bave the povwer to order the
azrest of Governor Barnett. |
Federal courts have been held to have the suth-
ority to enter s judgment that a contemnor be
idaprisoned unti; he purges h%uoelf of conteapt, See

. ‘}'gnaau- v. Nymsn, 360 U.S. 72, 81 (1959). ]
Since that is so, it follows that the Court has
bover to issue an order to s U.S. Marshal directing
Bim to carry out its judgment of lnpri.?nncnt by tak-
. 4dng the con?e-uor iufo physical custody, and such

orders have, in fsct, been issued, United States v,

Shipp, 214 U.S. 386, 483 (1909); In re Delgado, 140

v.S. 586, 587 (1891); Wilson v, United States, 65 F.
34 621, 632 (C.A, 3, 1933); In re Allen, 13 Blatch

C.C. Rep. 271 (D. Vt. 1876).
The power to arrest applies to the Governor of

s state as to any other c!ti:in. State officials are

{

as amenable to federal process, orders, judgments

Georgia Raiiroad &
oapany v. Redwine, 343 U.S, 810 (1952); Bx

snd warrants as other 1litigants,
Bankin
f%?%gaﬁ??tutto Young, 209 U.S. 123, 160 (1908); Cooper v, Aaron,

‘358 U.S, 1, (1958); cf. Bush v, Orleans Parish School

Rl oard, 188 Fed. Supp. 916, 922 (B.D, Ls. 1960), aff'd .

This must be so or the supresscy ;‘

.

365 8.8, 569,
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of the Constitution (Art. VI, U.S. Constitution)
would be largely meaningless. ‘rhio rule applies to

the governor of s state. Sterling v,
287 U, S. 279, 393 (19032): Davis v. Gray, 16 Wall,

Constantinege=— -

303 (1873).

The nceilccry corollary of decisions holding that
8 governor may bde gnjoined and is otherwise snengble
to process is that, if he vloltfoo an injunction, he
is subject to prccisily the same judiciasl sanctions
as are spplicable to any other 1itigant in the federsl

[ *
Gguttl .-

. _
N -4 Decisions desling with the power of a state court

to arrest s state governor (see Rice v, Dranar, 207 Mass.
$77, 93 N.B; 3d 821 (1911), State ex rel, Roob v, Stone,
120 Mo, 438. 258 8. .M, 376 (1894’ -c__ZQ VZc 'SO“: ) D ¢

v. Laury, 61 Miss, 102), are £r:etevcnt. The congide

tions of separation of powers (and the asnomaly ofj '
8 state governor to exert the ultimate police sandVION-
sgainst hinmself) odbviously have no .ppl!cst!on to the .
situstion here, - l

- 10 -
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Qt the hearings on both Septemder 28 and

October 12, the Court expressed concern at the amoun ‘of
- Judieieal time which vas required to flfcct compliance

with its orders, Ia this connection, it should bde
soted that the actual terms of the preliminary injunction
asked by the Government sre narrowly designed to
prevent interference and obstruction of the Court’s order
so that there can be no real misunderstandingas to'vhnt

B tﬁd ©of acts would violate the order, In any event,

the procedure followed in the United States v, Shipp,
214 U.S. 471, is available both for furjher proceedings
on this contempt proceeding and for any conteampt matters
which might arise under the preliminary injunction asked
by the United Sfltec. In United States v, Shipp, 203
U.S. 563 (1906), an information for criminal contempt was
filed in the Supreme Court against a number of persons who
vere charged with having violated an order of the Court
allowing an appeal and requiring the safekeeping of the
 _‘§fcndant in s state criminal proceeding, Certain
preliminary questions of law were rainid by thre defen-
_daants l?d passed upon by the Tourt itself, 203 U.S. 363,
Eowever, thg cQurt thereafter sppointed s "comaissioner”
in the csse, "to tske and return the testimony ia t?t-

%gfﬁiltgccdla‘, with the powers of a master in chancery,

?:ééil provided in the rules pf this court; dbut sasid

*'“iouaiollonat shall not mske any findings of fact or

state any conclusions of 1law.,” 3214 U.S. st 471,
o

e 11 -
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Upon the Lasis of the testimony taken before the
comnissioner, the :olo. to shov csuse was made nboohﬁ*s‘ﬁ:
88 to s sumber of the defendants (214 U.S. at 428), and
attachaents for the bodies of the contemnore issued

(214 U.5. at 483),

. Respectfully subdbmitted N

gw&e 61734%%

Burke Marshall
P Assistant Attorney General

’ 8 e Greehe
Attorne Department of Justice
CBRTIPFICATE OF SERVIEE 7
“‘——-——_—

X heredy certify that copy of the Memorandum
of Law on Bebalf of the United States sttached hezeto

Bas been sent by Alrmail, postage prepaid, to each of

the sttorneys 1isted below, at the address indicated:
-

- Thomas H, Watkins, Bsq.
Suite 800, Plazs Building )
Jackson, Nississippi '

John C, Satterfield, Esq. ,
340 First National Bank Building . '
Jackson, NMississippi :

Charles Clark, Bsq.
¥. O, Box 1046 ' -
Jeckeon, Mississippi : '

 @szmer W, Green, Sr,, Rsq,
800 Blectszic Building e

Jackson, Mississippi » Hﬁ

.o 18 -
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. lonoroblc’ibc T, Patterson

Attorney General, State of
Nissigsippi
Jackson, Nississippi

Constance B, Notley, Raq.
10 Columdus Circle
New York, New York

8¢ Jess Brown, Bsq,
1105-1/2 Washington Street
Vicksburg, Mississippi

Dated this 13th day of October, 1062,

ditoott /a,l %,%

-

arold H, Greene

Attorney, Departament of Justice

- 13 -




N—

PROPOSED JUDGMENT AND ORDER OF CIVIL CONTENPT
SUBNITTED ON BEHALPF OF THE UNITED STATES

This Court having on September 28, 1962 o

s

sdjudged Ross R, Barnett to be in contempt of lt? te .
pozary restraining order entered on Septeamdber 25, 19?2
spon application of the United States, amicus curiae,
and having provided thst Ross R, Barnett should pay g fine
of $10,000 per @-7 end should de committed to and remain
in the euntody'of the Attorney General unless on or be-
fore October 2, 1962 at 11:00 a,n, he showed the Court
’th‘% he was fully complying with the terms of the restrain-
ing order and that he had notified all law enforcement
off!cc;o snd all other officers under his Jurisdiction
or commandsg '

.€(8) To cease forthwith all resistance
to and interference with the orders of this
Court and the District Court for the Southern
District of Nississippi;

(b) To maintain law and order at aud around
the University and to cooperate with the officeta
snd agents of this Court and of the United States
in the execution of the orders of this Court
sid of the District Court for the Southern
District of Nississippi, to the end that James
N, Neredith shall be permitted to register and
remsin as a student at the University of

Nississippi under the same conditions ss apply

.

to sll other students; and

Ross R, Barnett om October 32, 1962 baving

o~ B anuce o PRI CU SRR S
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1 . . .
represented to this Court through his counsel that he

vas, so far as he could do 80, fully complying with the

orders of this Court, and that he would to the best of

his abdbility -alntoin lav and order snd comply in the o}

NOVPOR PO T 50 70 RO VPSR T 2 g 3

2 future with the orders of the Court; and the Court having ]
ia relisnce upon that representation withheld imposing sny - i
sanction fot~gontolpt, and having put the matter over
to Octodber 12, 1962 for s further showing by Ross R,

: Barnett of his compliance with the order of this Courts

snd o . |
. .. & . ' ‘ i
) ¢ This Court having regularly convened on October

13, 1962 to hear such further showing as Ross R, Barnett

s m e

might bave regarding his compliance with the prior
order of this Court; and it sppesring from statements
of counsel for Ross R, Barnett and for the United States
that Ross R, Barnett had in fact cessed his affirmative
obstruction and !nterf;rqncc with the orders of this !
Court with respect to the admission and attendance of
James H, Meredith st the University of Nississippi; dut
Ross R, Barnett having made no showing that hcdhad notified
" W1l lavw enforcement officers and sll other officers under
Ris jJurisdiction and command that they should do the | B )
things set forth in subparagraphs (a) and (b) of this
COUrt'q order of Septeamber 28, 1962; and Ross R, latgctt ' }

through his counsel having represented to this Court, ]
AT . . g

- ¢omtrary to the representations made on October 2, 1962,

. . , !
at ke would comply with the orders of this Court only N z

.

when such complisnce was in his Judgment consistent wif

Bis duties ss Governor of the State of Mississippi pur-

JIIF A e o g o e s

suant to the Constitution and laws o!‘thi State of ;

llcalcolpp!; sad T - - )

-
-
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The Court t.ilni thla-day entered ‘ preliminary
. {mjunction which requires Ross R, Barnett to tuke the
ssme sction and refrain from the same sction as req 0d.

and fordbiddea in this Court's temporary restralaing °

order ‘of September 25, 1963

g NOW THERBFORE THE COURT FINDS that Ross R,
litqctt has not purged hi-uolf of his contempt of this
{ Court's order of September 25, 1962, as required by the
; order of September 3?. 1962; and that Ross R, Barnett
E . .t;lx is in contcnpf of the Court's order of Septembder ‘
]

3::~1’62; and ’
IT 1S ORDERED that Ross R, Barnett forthwith pay 1l

S

to the Clerk of this Court $10,000 per day on sccount ’
of his contenmpt curingvthc period October 2, 1962 to Octo-

; der 12, 1962, being s total amount of $100,000, and that

he hereafter pay s fine of $10,000 per day until such

time as he shall (1) issue to all 1law enforcement officers

end all other officers under his jJurisdiction or command

the instructions reqQuired bdy cubpltagfnphl Ca) and (b)

of thip Court's order of s.ptciber 28, 1962; ana (2) ‘
. «Subnit to the Court s signed statement showing in detail 3

in what innnct he is complying and intends to'co-plz ; é.

with the orders ol’thin Court of September 25, 1962, '

Septemder 38, 1962, and this date. - l

Done this day of October, 1962, ,

1
B Bt b dade R4 b L 80 TES 2 2
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T IN THE UNITED STI\"ES COURT OF AFFZALS
P ~ - ’ ‘ -
JNES B, WEREDITH, %

“ UNITED STATES OF AMERICA,

Petitioner,
v.

STATE OF MISSISSIFPI, et al.,
Defendants.

MEMORAND(RS OF POIII.S AND AUTHORITITS
T SUPFCRT OF APPLIC\IC3 OF THE UiITiID STATIS,

2

I. =~
The courts of the United States have inherent power to
enjoin :I.nferference with and obstruction to the carryin; out of

>

their orders.
m v. Orleans Parish School Board, 191 F. Supp.

—-8n (E.D. 1a.), affirzed 3517 0.8: 908. T

Bush v. Orleans Parish School Board, 19% F. Supp.
ogy ‘ff —r oede 11. X

affirmed sud nca ;.. Crleans v. Bush, 3oous.

b Bush v, Orleans Parich School Board, 190 ¥. Supp. -
B - %1 ‘EOBC I‘c’ LLL.-EE %5 U.g- 539 and ‘

N

-~ R - -

-




e

B a2 2l

v,

m:hv.éz'leanshnshm 188 F. Supp.
—_ﬁS(EEn.), mm.eﬂss'réi 539.
. Yaubus V. Unitedstates, 2sh F. 20 797 (C.A. 8),
cert. aeniedﬁu'z . 829.

United States v. Louisiana, 180 P. Supp. 915
T {Z.D. 1a), stay denied 3o U.S. 500.

m.
Belief can properly be granted on the application of

the United States.

Bush v. Orleans Parish School Board, 191 F. Supp.
87 (ET‘T‘. . 1a.), atfirmed 307 | U5, 903.

_Faubus v. United States, 25% F. 24 797 (C. A. 8),
~ cert. denied 350 U.5. 829.
III.
The arrest of persons on account of their exercise
of their right to attend schools free froa racizl discrimination

and pursuant to court order coastituies an obstructioa to the court

order.
‘Bush v. Orleans Parish School Board, 194 F. Supp.
ma ‘E [ h.), &ffim;a & UOUQ nc R .s
- v.
- . State court injunctions which interfere with federal

. rights exercised pursuant to a federal court decree are void.

Thomason v. Cooper, 254 F. 24 808 (C.A. 8).

P L

Ty
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I MK e ok Al

.- v.
_ The doctrine of “interposition” is of mo legal effect
and can provide no justification for obstruction of or defiance )
of orders of courts of the United States. &
- Aaron v. Cooper, 358 U.S. 1. e
g : Bush v. Orleans Parish School Board, 188 F. Supp.
3 96 (ED. 1a.).  — ———
. Respectfully subid: cted,
TURKE MARSHALL
hd:sta.nt Attorney Ccneral
JOEN TOAR
Attarney, Department of Justice
J. TARGLD FLANNIRY
Attorney, Depertuent of q’ustice
to .. .
]
i
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IN THS UNITED STATES COUAT OF APPEALS
FOR THE PIFTH CIRCUIT

» ~

.Bo, 19,475

" JAMES H, MBREDITH

Ve

CHARLES DICKSON FAIR, BT AL,

MEMORANDUM OF POINTS AND AUTHORITIES
IN 2 AT TES
ESIGNATI AN TA

1
I

Courts Can Call Upon Law Officers of
The United States To Serve A3 AmIcl Curiae

Universal 0il Products Co., v, Root Refininl

"Root Refining Co., v. .Universal Oil Products
Q4 . ’ 4 (coxo 3. 1548)

11

The United States Has A Legal Interest
Ta The Due Administration of Justice And
e Protection of The Integrity of the

Judiclal Process

Bush v, Orleans Parish School Board, 191
upp. B.D, La., 61), a rmed
- 367 U.S. 908 (1961) I—

Bush v, Orleans Parish School Boacd, 194
opp. BeDo La., 1901, affirmed
368 uv.s, 11 (1961)

Bush v, Orleans rarlsh School Board 190
upp. 96 r-ed
303 U.8., 569 (1961). and affitn a lus nom

New Orleans v, Bush, 366 U.5. 861 — ‘
Bush v, Otlelnl Parish Schoul Boa:d 188
R % T a rued
- 385 008 s69 L Tve ' ' —
254 P, 24 797

!nubus v, United States
TC.A, 8, 1937, cext, denjed, 358 U,S,

839 (1953)

lnll v. $t, Helens Parish School Board
7 e, Supp. 649 (8.D, Ia., 15315, nffirned

368 U.S. 515 (1962)

Ay

.
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Allen v, State Board of Education,No, 2106

oagd, No,

-efs

. La,Y({Order of Narch .17, 1U61)

Angel et al, v, State Board of Bducation %’

Wo. 1638 CE.D, La. rder o arc . 61

. Davis v, Bast Baton Rouge Parish School '
L)

oD, La,)(Order of March 17, 1961)

United States v, Louisiana, 180 F,
Supp., 916 (B.D, La,, » Stay denied,
364 U,S, 500 .

.

In re Debs, 158 U,S8, 564, 3584 (1895)

United States v, California, 332 U,S,
46)

Sanitary District of Chicago v, United
!fafes, 266 U.5, 405 (1928)

Kern River Co, v, United States, 257
U.S. 147 (192D)

United States v, Throckmorton, 98 U,S.
)]

'1tsa£n_?echnoio§}lts, Inc, v, Wisconsin
Alumni Research Foundation, 146 F, 2d
45)
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In Connection With Its Amicus Participation,

nite Tates Can Be Authorized To File

¥Teadings and Briefs, submit Evidence and
e

_gsunents

Bush v, Orleans Parish School Board, 191 B,

Supp. 871 (E,D, La,, 1961), affirmed 367

U.8, 908 (1961)

Bush v, Orleans Parish School Board, 194 P,

,l!pp. 18 oy Rey 6 s & rme 368
.8, 11 (1961)

Bush v, Orleans Parish School Board, 190
l‘ s”’o ’aI IE.D. [..' Igacj. .III:.C‘

'.365 U.8, 569 (1961) and affirmed sub nom

New Orleans v, Bush, 366 U,5, 361

Bush v, Orleans Parish School‘i;ard, 188

¥. Supp. 916 (E.D, La,, 1960), aifirmed

363 U.8, 569
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Paudbus v, United States, 254 F, 24 797
'te.x. '. l;;i,. cetf. aeﬂied. 338 U.S. -
829 (19s58) . _ g

HEall v, St, Helena Parish School Board, :
157 P, Supp. 649 (E.D, La,, 1961), affirmed
368 U,S., 315 (1962)
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Allen v, State Board of Education, No, 2106
(E.D, La,) (Order of March 17, 1561)

Angel et al, v, State Board of Bducation,
Wo. 16358 (E.D, La,) (Order of Narzch 17, 1961)

Davis v, East Baton Rouge Parish School v
¥oard, Mo, 1662 (E.D, La,) (Order of March 17, 1961)
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JAMES H. MBREDITH,

AN IHE UNITED STATES COURT OF APPEAIS
. POR THE ‘FIPTH CIRCUIT

Appellant,
g NO. 19473
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CHARLBS DICKSON FAIR, et al.,
Appeliees.

UNITED STATES OF AMERICA, As
Amicus Curiae and Petitioner,

v,

STATE OF MISSISSIPPI, et al.,

Defeudanfs.
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MEMORANDUM OF Tﬁﬁ UNITED STATES IN OPPOSITION
TO MOTION BY THE STATE OP MISSISS IPPI1

TO DISSOLVE TEMPORARY RESTRAINING ORDER

The State of lisaisiippi has filed motions
to dissolve the temporary restraining order issued Sy‘
this Court upon application of the United States on
lepténbe: 23, 1962, and to dismiss the contempt pro-
ceedings now pending sgainsf Ross R, Barnett and Paul B,

Johnson, Jr.

3 The issues which the State seeks to raise

- zeghrding the pending contempt proceedings will mot be

dealt with in this Memorandum. This Court has heretofore

. held that the State of Mississippi has mo standing to

appear upon behalf of the individual contemnors. ’
.

‘lelther Governor Barnett mor Lt. Governor Johnson b

filed in his own behalf a motion to stay or disaiss,
The !o.ues~:n!ced by the State in lfs Motion

to Dissolve the Temporary Restraining Order relate to

crwe
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the bdasic jurisdiction of this Court and to the mature
of the claim ssserfed in the petition filed by the
United State'. There is mo claim that the temporary
restraining order, if the Court has jurisdiction gg
the subject matter and the pacties and if the Un!tcd
Stnte' has standing to sue, was 1-ptovidently ‘tnltcd.

The blcic content!onl of the State -ay be
stated as foxlowc:

= (1) This Court lacks jurisdiction of

the subject matter of the claim stated

4n the petition. T

(3) This Court has nmo jurisdiction and

cannot acquire jurisdiction of the persons

of the defendants named in the petition.

(3) The United States has no standing to

assert the claim stated in its pefition.

Bach of these assertions will be comsidered
separately., Certain other matters of claimed legal

defense will be discussed at the conclusion of the

discussion of the above three contentions.

I
This CQUrt Has Jurisdiction of the Subject Matter of

the Clainm

The State does not urge that the petition
fails to state a claim upon which the United States is
eatitled to relief., 1In 1ight of the precedents such

sssertion could hardly be made, Paubus v, United

States, 254 F,24 797 (C.A. 8, 1957), cert, den. 3ss
U.S.. 829; Bush v, Orleans Parish School Board, 191 5
871 (B.D. La,, 1961), aff'd. 367 U,S, 908. The sia‘
contention is that this Court cannot fzsnt the relief
to which the petition entitles the United States and
that such relief should bde oought fzrom the District

Court, This content!on is without merit,

- s te o
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- Before considering the legal suthorities
bearing upon tﬁil Court®s jurisdiction, certain of
the State’s misconceptions tegarding the nature of
the claim set forth in the betition should be'coggfcted.

A, Natuze of the Clainm

In its petition the United States alleges that

‘the legal issues between the plaintiff, James H, Meredith,

and the defendant University officials and Board of
Trustees ﬁave been finally adjud!cated. The present
proceeding does not involve any clain pf right of the
United States to purtic!patg in that adjudication. Nor
does the United States seekx to affect the result of that
proceeding., The facts alleged in the petition of the
United States are separate and distinct from those in-

volved in the basic law suit, which this Court decided

. in its judgment of reversal on June 25, 1962.}

The petttiou alleges that while the Meredith

case was pending in the District Court  while it was pending
“eon appeal to this Court, and since the case has been re-
‘turned to the District Court pursuant to this Court's
-aﬁdnte of July 28, 1962, the various defendants named
in the petition have actively engaged in & program to
liuattate the implementation of this Court's judc-ent'
of June 25, 1962, and any order of the District Court
which lal.been or might be entered pursuant to that
Judgment, This progran of obtttuction has been part of
an officiui and announced policy of the State of

Mississippi. Tbe petition alleges that the ﬁollcy;h&i
NS :

- ‘been announced by both the Chief Bxecutive of the $

(paragraph 25) and by the State legislature (puu&
17 and 18), The policy has been implemented by calling
spon all officials of the State to ignore the orders of

this Court and of other federel courts with zespect to

- the subject matter of the Meredith 1itigation and to

T
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tcglveiy obstruct the implementation of fhose orders

(paragtaphs 17, 25 and 33), The defendants are slleged

" to have taken concrete steps to obstruct the federal

courts in accordance(with the state policy., - They have
done 8o by means of imvalid injunctive suits in .tiii
courtg (paragraphs 38 and 39), by criminal ptclecut(pn
of Meredith (paragraphs 21, 26 and 29), and by legis- “
lation which is clearly directed against Meredith
pecsonally (paragraph 30), |

The petition alleges that bdoth tgg purpose
and effect of the conduct of the defendants is to
prevent 9nd discourage James B, Meredith from attending

the Univérsity of Mississippi pursuant to the judgment

-and orders of this Court and of the District Court,

In short, the petition alleges that the
defendants have unlawfully prevented snd are seeking

to prevent the judgment, mandate .nd'ordern of this

"Court from being carried into effect,

L]
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8. Silnlrlcinée of District Court Precedents

The State points out in its ﬁe-ornndun that
pf?o£ to the lnstant‘case. obstruction of school dese-
jxeiltion decrees has been dealt with by the district
courts. Prom this circumstance, the state d:avi*fhe

eoncléllon fhut ohly the district courts have power to

deal with such obstruction. In considering this contentio

it is important to cbnsider the bases upon which the dis-
trict courts have acted.

An original suit to enforce rights under the
Fourteenth Amendment to attend public schools without
racial discrimination can de initiated only in a district
court. The district court has original Jurisdiction by
virtuebof Sections 1331 and 1343 of Title>28 U.s.C. 1It
is this jJurisdiction which the district courts have
exercised in the many school desegregation spits aéross
the cquntry.

When a district co;;t has entered a final
Judgment in s school desegregation case in e;ercise of
its jurisdiction under §1331 gnd 1343, and is thereafter
obstructed in ¢£fectuatin¢'its decree, the jurisdictional
situation changes., Purther exercise of jurisdiction is
sot for the purpose of’litigntihg the rights bdetween
the original parties, but to effectuate and preserve the
Jurisdiction of the court previously exercised and to .
wphold the integrity of the court’s decrees, That a )
different basis 6f Jurisdiction is relied upon 1is made

clear by a careful examination of the cases.

In McSwain v, County Board of Bducstion of

Anderson County, 138 F. Supp. 570 (E.D. Tenn., 19‘

“the District Court entezed s finsl Judgment requiring

the defendant school officials to admit Negro applicants

-
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‘to the htgh'sciool in Clinton, Tennessee, without racial

disctinination. Thereafter, the defendant school officials 7

filed a petition with the district court seeking injunctive

zelief against interference and harassment b; Johnggalper

-

snd others. 'fhe iasjunction was issuved and several of

" “¥he persons who had been added as defendants and who : ‘

~Ng'

were named in the lnjunct}on were later held to be in
contempt. On appeal 1t‘valiprked that the district court
. bad no jurisdiction :b_enterfiin the petition against
Jobn Kasper and his co-defendants. Cohcededly, they
-were mot acting undetvcolo; of the laws of the State of
Tennessee and under ‘normal circumstances the distir-
bances, assaults and breaches.of the pea;e which they had
committed would be cognizable only in the courts of the
state, Nonetheless, the court of appeals, relying upon i
snd specifically citing the all-writs statute, 28 U.S.C.
1651, concluded that "The.bistricf Court had jurisdiction

to issue the injunction.” Bullock v. United States, 265

P, 234 683, 691 (C.A, 6, 1959), :
The District Court for fﬁe Eastern District of
Arkansas wasAfaced with a similar sitvation in the case
;' _; zelating to desegregafion of the Little Rock public schools.

A plan for desegregation had deen approved by the District

Court (Aaron v, McKinley,143 P, Supp. 855) and the Court

of Appeals had affirmed (Aaron v, Cooper, 243 F. 2d 361

PO P P

(C.A. 8, 1957)). Thereafter the Governor of Arkansas

- prevented the carrying out of the depe‘tegation dectee E
- by his use of the A:kausnl National Guard. The district

"coutf. upon application of both the United States an .
] IS the o'r:l.g!.u.ll.ph;intiffs, enjoined thg Governor snd t‘

~ commandant of the Guard. 1In sustaining this exercise

of J-:!ldlétion. the Court of Appeals held thatv'lt was

L - R - . ' . N SO
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proper for the court to do sll that reasemadly and law-

e
g
A
&
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-
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v }nlly could be done to protect and effectn;te its orders

‘and judg-entl(and to jtevent them from being thwarted f
by force or othervise.f Faubus v. United States, supra, %
-8t pages 804-805. Although the Court of Appeals did not f.
state whether this exercise of jurisdiction was based 3?
spon the all-writs statute or -;on the inherent pover. _?f

- of a court to protect and effectuate its judgments, it ° i
is clear that the district court’s jurisdiction was re- ;

garded as ancillary to the main case and mot as primary.

L TR W

In Bush v, Orleans Parish School Board, 191 F,

Supp. 871 (E.D. La., 1961), affirmed 367 U.S. 908, the | i»

court made it equally clear that in bringing in new

parties and enjoining interference with its prior orders,

RPN

it was exercising ancillary and not primary jurisdiction.

The Court emphasized that its exercise of power was not

P R e v

only independent of the issues in the dasic law suit; but

e

was not even dependent upon the initiative of the 1liti-
gants in the original law suit, In this‘connection the ‘

court quoted from ﬁazel-Atll:_Glass Co. v, Hartford-

Bupire Co., 322 U.S. 238, 246, 64 S. Ct. 997, 1001,
. 88 L. Ed. 12503

- Surely it cannot be that preservation ]

of the integrity of the judicial process i f

sust always wait upon the diligence of _ 4
- '~ 3itigants. The pudblic welfare demands that

- the agencies of pudblic justice be not so

impotent that they must always be mute and
Belpless victims, . . . [191 F, Supp. at 878, §:
fn. lol.q\

In no instance when s district court has

- exercised Jurlldiétion to protect its prior orders in s

school desegregation case has it purported to exercl‘

o 4 .-

primary jurisdiction. 1Im esch case it has enjoined

‘? . .. obstruction or interference through exercise of its

Alncillaty jﬁklldlctlou, whether by virtue of 28 U,S$.C. 1651

c—
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or its inherent power to effectuate its decrees. Accord

ingly, it is of no l!gu!ficance that’ a court of aypeals
lacks pti-.ty jurisdlction of a school deoegtegatlou
suit, The only question here pertinent is whether the
Court of Appeill has ancillary jurisdiction, lg?does'
the dia;rict conrt,‘to protect its Judc-enfl. ‘au&ateo

and orders dy the injunctive process.

[ Y]
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. 1943), cert. denied, 319 U.S. 757; Glens Palls Indemnit

C. ZThe Court of Appesls May Act to Protect Lte

- Aac!ll.ty Jurisdiction, whether based upon the
iasberent power of the court to protect and effectuate
its jurisdiction or upon the all-writs statute, £qposes

is all courts, doth trial and asppeliste. The United

States clearly called upen this Court to exercise its

sacillary jurisdiction; if did mot, and it does not now,
pufport to iavoke original jurisdiction of any sort,
®An .nciliary suit in equity ia'gne growing

~

out of a prior suit in the same court, dependent upon
end instituted for the purpose of obtaining and enforc-
ing the fruits of the Judgment in the former suit.”

Caspers v. Watson, 132 F., 2nd 614, 615 (CA 7. 1942),

cect, denied, 319 U.S, 757, 87 L. Bd. 1709, 63 S, Ct.
1176; Locsl Loan Co. v. Hunt, 292 U.S. 234, 239 (1934),

78 L. Bd. 1230, 54 S. Ct. 695; Root v. Woolworth,

150 U.S. 401 (1893), 37 L. Bd, 1123, 14 S, Ct. 136.
“Special statutory suthority is nmot necessary
to suthorize a federal court to exercise its sncillery

Jurisdiction.” Carter v, Powell, 104 F, 2nd 428, 430

(C.A.S5, 1939), cert. denied, 308 U.S. 611, 84 L. Bd. 511,
60 S, Ct. 179, )

* - [Moreover, in the exercise of sncillary juris-
diction, courts may proceed without regard to the
statutory 1limite of jurisdaiction which would restrict
the court were the proceedings original. Local Loan Co.
v. Hunt, 292 v.s. 334, 239 (1934), 78 L. B4. 1230,
$4 8. Ct. 695; Krippendorf v. Byde, 110 U.S. 276,(1884),

38 L. B4, 145, 4 8, Ct. 27; Devey v. West ru:-ontg

Cosl Co., 333 U.S. 329, 333 (1887), 31 L. Bd. 179, °
® 8. Ct. 148; Caspers v. Watson, 132 F. 2nd 614 (C.A.7,

© e . . -
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g_‘ vi hgg ted States, 229 F, 2nd 370 (C. A9, 1055);

'u.x-.e Co. v. Issacs, 220 P, 3nd 103, 113-114 (c A.l,

.

1954)..

And nhcillury Juriodlction may be exercised

?y an appellate court in aid of its appelliate juris-

_diction Joyt'c. it -iy be exercised by s trial court

in .1d'of its Jurisdiction. National Brake Co. v.
Christensen, 254 U.S. 425 (1921), 65 L. Bd. 341,

"41 S. Ct, 154; Toledo Scale Co. v. Computing Scale Co.,
281 Ped. 488 (C.A.7, 1922), affirmed, 261 U.S, 399 (1923),

67 L, Bd, 719, 43 S, Ct. 458. N4

'D. Issuance of the Mandate Does Not Bxhaust the
ower of the Court of Appeals.

The State argues, however, that the"cnfotcc-
ment of s final decree remanded to s District Court
1ies in the bsnds of that Court.” (Memorandum, p. 20).
Presumably it follows that the !iau.;cc of the mandate
exhausts the powez_of t)e Court of Appeals to sct wity
respect to the case. . '

- We sgree that the jnrioﬁiétion of courtl(of
ippeal.i; lppellnte rather than original, VWe agree also
that the sppellate function is exercised dy » tev;ev of
the record made in the district court, followed by a
msndate to that court, and that normally the appellate

function does mot involve the taking of evidence or

the addition of parties st the appellate level. But

_the question hers conccrnl.not generalities sbout the

ssusl functions of an sppellste tribunsl; what is

iavolved is the power. of .'fcactal court ‘o'f appesals ‘

--to protect and -.kp'cffcetlvc ite appeliate jut!cd!c-

tion in sppropriste cases dy sncillary proceedings.

. ’
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It is c@bht that proceedings may be had in s

-GOItC of appeals which involve oo-ctbing other than

rceview of the record made in fhc district court. iuB;z v. '

Nowes Leather Co., 352 U.S, 249 (1957), 1 L, Bd. 290,
77 8. Ct. 309. Such proceedings msy be had either prior
to the attachment of appelliate jurisdiction -- as in the
* LaBuy case -- or they may occur after the mandate has
issued to the district court. See discussion, infra.
The test in each case is whether the ptoceedin‘ involved
 esn properly be said to be ancillary to the appellate
function of the court and to s case to vyi‘h'tﬁe Juris-
diction of the court has nftlched or may attach iq the

" future. . °

In Toledo Scale Co., v. Computing Scale Coqpany,‘

261 U.S. 399 (1923), 67'L. Bd. 719, 43 S, Ct. 458, the

Supreme Court upheld sn order of the Court of Appeals

t- fpr the Seventh Circuit directing the District Court

-

fo issue nn_injunction the purpose of which was to
protect a jiZ}ient of the Court of Appesls. f:evioua:y,
the Cou;t of Appeals had upheld the validity of o

patent held dy the Computing Scale Company and the case
was .enf back to the Dllttigt Court for an accountinf.
The ncconnging resulted in 8 decree for profits of

more than $4bo,000 in favor of the Computing Scale
Company. The COyrt of Appeals affirmed the decree but
stayed itc‘-andnte to permit ai application to'thq
Supreme Court for writ of certiorari, On the day the
Court of Appealo took this actien, tbc’roledo Scale
Company brought suit in the vn!ted_gﬁatcl District Couzt .
for the Northern District of Ohio anﬁ agsin chauengo‘
the v‘lidity of the Computing Scnie Cospany’s pitent. A
The Computing Scale Company then directly petitioned

the Court of Appesls for the Seventh Circuit tequesting

e s e ———— et =
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Computing Scale Company was "ancillary 59 the original ;

- Jugisdiction invétcd" and ordered the issuance of the

: - N ’ - 1’ -
- . . - .
thet the tourt enforce its decrees by enjoiaing the
Toledo Scale Company froa continwing with its swit in’

the Ohio District Court. A ;ispon:o was filed in the -

Court of Appeals by the Toledo Scale Company. The q'ntt
i f
of Appesls, on the basis of the pleadings filed and ‘ |
I

srgument heard, which raised issues never pteodntod to

the District Court, concluded that the petition of the b

injunction prayed for. 281 Fed. 438 (C.A., 7, 1922).

The Supreme Court affirmed, holding that the imjunction
was “"within the power of the Circuit Court of Appeals”
(261 U.S. 399, at 426, 67 L. Bd. 719, 43 §. C¢t. 458),
tcly!n‘ upon the all-writs-statute (nmow 28 U.S.C. 1651).

To be sure, in Toledo Scale, as the State

cortdctly points out, the mandate of the Court of Appesls
to the District Court had not yet gone down at the tine
th‘ appellste court acted to protect its judgment. But
that this is irrelevant is shown by subsequent decisions.

In United States y. United States District Court, 334

U.S. 258 (1948), 92 L, B4, 1351, 68 S. Ct. 1035, the

-1
'

very question at issue was whether the Court of Appeals
could take action to cogpel compliasnce with a mandsate
which had ilroady issued., Said the Supreme Court (334
v.8. 3}8. at 264, 92 L, Bd. 1351, 68 S. Ct. 1035):
| Ithll, indeed, a high function of
‘msandamus to keep s lovervgigbunal from
!ntc:poaihg snauthorized obdstructions
to enforcement of a judgment of s : ;.
higher court [citing case]. That t
function may be as important in pro-

tecting & past exercise of Jjurisdiction

.
REVEPNE Lk <R T
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ss 1s iilcgutrdiac s p:dccut or future
1/
one (emphasis added).”

See also, United States v. Smith, 331 U.S. 469 (1047),

91 L, B4, 1610, 67 S. Ct. 1330, where the Supreme Court
held that the Court of Appeals had power to is.uoiﬁouda-u-

?, 2/ "That there may be circumstances in which jJurisdic-
tIon remains in the court of appeals for certsain
purposes even after issuance of the mandsate is re-

flected slso in cases such as Individual Drinking Cu
Co. v. Public Service Cup Co., 262 Fed. 410 (C.A. 3,

1919); 5. S, Kresge Co. v. Winget Kickernick Co.,
102 F. 2nd 740, 742 (C.A. 8, 1939), and Epstein v.

- Goldstein, 110 F, 2nd 747 (C.A. 2, 1940), where appeliate
courts construed or clarified their mandates without
zecalling them, See also In re Gamewell Pire-Alarm Tel.
Co., 73 Fed. Rep. 908 (C.A, 1, 1896), where a petition
was filed with the Court of Appeals requesting leave to
reopen s case in the District Court because of newly
discovered evidence., The petition was filed with the
Court of Appeals after that court had affirmed the
decree of the lower court and had issued its mandate.

w_Nevertheless, the Court of Appeals entertained the
petition and held (73 Fed. Rep. at 911):

We have no doudbt that an application
" may de made, as in this case, after the
Judgment, after the issue of the mandate,
.and after the close of the term at which
. the judgment was entered, subject to
certain limitations as to time arising
out of the equitadble doctrine of laches,
and other possible exceptional 1limita-
tions. .
Subsequently, the decision in the Gamewell case was
approved dy the Supreme Court. Ia National Brake Co.
- - v, Christensen, 254 U.S. 425, 431 (1921), 65 L, Bd, 341,
41 S, Ct, 154, that Court stated:

That leave to file s supplemental peti-
tion in the nsture of a bill of review
may be granted after the judgment of
the appellate court, and after the —_
going down of the mandate st the close
of the term at which judgsent was
rendered, was held in In re Gamewell
Co., 73 Fed. Rep. 908, in s carefully
eonsidered opinion rendered by the

; ' Circuit Court of Appeals for the First

. Circuit, reciting the previous considera-

tion of the gquestion in cases in this ‘

7 Court, We think these cases settlie the
. ~proper practice in applications of this

ssture.

Accords Brown v. Brake-Testing Equipment Corporation,
. . 80 P, 2nd 380 (C.A, 9, 1931), See slso Universal Oi1
Products Co. v. Root Refining Co., 328 U.S, 575 (1946),

. V0 L. Bd. 1447, 8, Ct, 1176, where the Court of
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aad prohib!tioi td eiipci vacation of s District Court
order lzintlnc 8 new trial .ftox_.ff!t-ancc of ihc
co&vtctloa byvthc Court of Appesis. And see, In re

Chicago R.I. & P.R. Co., 162 P, 2nd 257 (C.A. 7, 1947),

cert. denied, 332 U.S. 793 (1947), 92 L. Bd. 374,

¢s 3. ct, 21. i

- .. . -

1/ (Cont.) | {

- Appeals for the Third Circuit permitted inquiry into

the validity of a judgment that had been rendered
many years previously. There, s decree was entered
sustaining s patent of the Universal 0il Products

. Company (6 F. Supp. 763). That decree was affirmed

by the court of appeals (78 F. 2nd 991) end certiorari

was denied by the Su
80 L, B4, 445, 56 S.

preme Court (296 U.S. 626 (1935),

Ct. 149),

challenged defore the Court of
ptoceedings in related cases.

but its validity was
Appeals in subsequent
The Court of Appeals

thereupon caused sy investigation to be conducted of
the earlier decree and, at the conclusion of the
investigation and following a report of s master, -
vacated the earlier decree and ordered the cause

gseargued,

The Supreme Coucrt affirmed the power of

the Court of Appeals to
(333 U.S. ‘7"u‘t 580.

act as it did, noting that
90 L, Bd. 1447, 66 S. Ct, 1176):

"the

whether a judgment was obtained d
Question.”

inherent power of s federal ¢

ourt to investigate

y fravd, is beyond

~

e



-dictipn of the Court of Appeals, but that the appellate

'ttlbunll may not act to protect its jurisdiction by o _ “

. 1951), vacated as moot, 344 U.S. 206, 73.S. Ct. 7, 97 L.3d.

" a eivil contempt proceeding, a District Court erdes

- . " . . - =
. B. The Court Of Appeals May Act By Order Directly
- Upon Litigants ' T

" The State would further argue, however, that

the deels!oio discussed nbgve show merely that an. ' .

%
appeliate court may direct the District Court to Rake

steps to protect the past, ﬁteaent, or future juris-

proceeding directly againsgt litipants. To issue

e e i e -
.

direct ordef:. 88 distinguished from orders operat-
ing throursh the District Court -- the arcument goes --
is an exercise of original jurisdiction mot vested in

a court of appeals.

There is no good reason for assuming that,

in the pfotection of its own orders and its own Juris-
diction, s court of appeals is asllinited as the State
would have it. It is “fundamental that s court of
;qulty has the inherent power to issue such orders
and‘injunctjenl as may be necessary to prevent the
defeat or impairment of its juriadiction.'. In re

Cuick Charre Inc., 69 F. Supp. 961, 969, (W.D. O)1.

1947). The power to reader a Judr-ent includes the
power to enforce that judgment by appropriate process.

United States v. Fing, 74 P. Rep. 493 (C.C. E.T. No., 1896)

In Sawyer v. Dollar, 190 F, 24 623 (C.A.D.C. ;

628 (1952), the Court of Appeals held that it had

a—

’0;!: to enforce, by its own processes, and by way of

entered by its direction in haec verbs. The Cop:t,.i
said (190 P. 24 at 634, 642); o

\
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‘¥nis court,. baving directed the 1

Do LV

.

United States District Court for the

District of Columbia fo eanter s Judyp-

ment..on mandate in terms prescribed dy
%

it, bas the power to punish for contempt

* those who disobey or resist the order eor

msndste so entered by the District Court.
Merrimack River Sav. Bank v. City.éf
Clay Center, 1911, 219 U.S. 527, 31 S. Ct.
295, 53 L, Bd. 320; Toledo Scale Co. v.
Computing Scale Co., 1923, 261 U.S. 399,
43 83 Ct, 458, 67 L. Bd. 719.

f. * 8 8 & @
Toledo Scale Co. v. Computing Scal; Co.
held thst when a District Court enters
an order by direction of a Circuit Court
of Appeals, and that order is &!lobeyed.‘
the Circtit Court of Appesls bhas power to
plqlch suamarily for the disobedience.
In that csse the order of the District
Court was in the words of the Circuit
COurtiof Appeals, as in the élse now
defore us. And the punishment there was
in ecivil cénte-pt. as in the order mow
being entered in the present case., Ve
are of the opinion that the decision in
Toledo Scale Co. v, Co-put;ng Scale Co.

is mot only "good law” but is a bdinding

suthority vpon the paint., If it is ao“

" the law, Courts of‘Appenlc are impoten )

.7 o.' » R "
- L/
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ia toib;et to decrees which they formulate
snd Ci:ici 8 District conft to entcr.-zj

In sddition to pointing ewt correctly that
the decision in §a!zcr w;i vucntcﬁ;bz the Siprctc'f
fourt becsuse it had become mooted,” the State objects
to the Sawyer csse on two grounds: (1) the Court of

Appeals there enforced its previous orders mot by an

- 4nJjunction but Dy a contempt preceeding, and (2) no

additional parties were involved. We submit that

-—

these distinctions are of no significance.

3/ And see Merrimack River Sasvings Bank v, Cla Center,
319 v.s. 527,731 5.Cct. 295, 55 L. Bd. 330 (19_SL‘_11 where

the lower court of the

. the Supreme Court held that, irrespective of the issuance
of an ingunctlon by & lower federal court, the wiiful
renova eyond the resach o

sudject matter of the litigation or its destruction,
pending an appesl, is s contempt of the sppellate juris-
@iction of the Supreme Court. A fortiori, if the lower
court bas issued an injunction at the direction of an
sppellate court, violstion of that injunction would

vest in the appellate cdurt Jurisdiction to take what-
ever action necessary to protect its judgment,

.3/ Whatever may be the effect of s vacation on the
ground of mootness insofar as the lower courts im the
Pistrict of Columdia are concerned, the opinion in the
c€ase is as persuasive here as this Court deems it to
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R - P. A Court of A enl‘ May Issue . -
T " Injunctions in Ald of its . .
. urisdiction C

-

o Courts of App&al. traditionally issue lnjunctioqa

ia the nature gf stays to‘ptepe:ve the status quo&pendin‘
lpbé;l. Beyond that, h&uevet. like district courts, they
can issue 1ajunct§qn. which are ancillnéy_to the aifn
prgceeéin‘ and neéenlnry to preserve and effectuate the
‘,juriuyiction.Bf_the c;u}t.

- As the Supreme Court explicitly stated in Toledo
Scales, supra (261 U.S, at 426, 43 S. Ct., at 465, 67 L. ;d
at 730): ' ’

Under §262 of the Judicial Code,

. " [the Court of Appeals] had the right

to issue all writs not specifically
provided for dy statute which might
be mecessary for the exercise of its
appellate jurisdiction., It could,
therefore, itself have enjoined the
Toledo Company from interfering with
the execution of its own decree * * »,

In lutiod;lﬁlabor Relations Board v. Underwood

" Machinery Co., 198 F.2d 93 (C.A. 1, 1952), the Court of

Appeals for the First Circuit had entered a decree
enforcing anm order of the iation;l Lador Relations

Board requiring the payment of back pay by an employer
to an employee. rhé Board thgn pétitiohed the Court of
Appeals toirent:ain & creditor of the employee from
instituting a state codrt proéeedin‘ to carry into
effect attachments of part of the back pay, which Qoqld
have dclnyeq compliance with the Court of Appeals decree.

Although the Court of Appeals, in the exercise of itse

- discretion, decided not to grant the rellcf requested,

" it concluded that (198 F.2d at 95):

We Bhave no doubt of the sncillary juris-
diction of this court, under 28 USC $1651,
to entertain the present petition of the ,
'Board for s restraining order ia effectua-

. tion of our decree entered in the main
- proceeding * * »

e e e o
v r———
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"\ _ R c&lef Jud;e l.gruder. di.lentia;, would
: h.vcﬁggcuted the gelief requested by the Board in
the cxetcise of the court's ancillary jurisdiction

wader 28 U.S. C. 1651 (198 BF.24 at 96). Cav
Judge MNagruder relied upon National Labor

gl - Relations poard,v. Sunshine uining Co., 125 F.24 757

(C.A. 9; 1942{. There the Court of App;alo had entered

tidécree enforcing a back pay order against an employee.
1 Subsequently, on petition of the Board,'the Court of

% - Appeals granted an injunction restraining estranged
wives and creditors of the eamaployees from maintaining
ltafé court actions seeking to attach the back paf.

These decisions indicate that appellate

R courts no more than district courts are limited in their
1 choice of means of protecting their orders. lnjunct;on;

Just 1ike mandamus or contempt, is merely a means by

which the court exercises its ancillary power to

protect its general jurisdiction, As we have demon-

strated, the c&uru o appeals possess the power in

an ancillary proceeding to effectuate their sppelinte

jurisdiction. The choice of means obviously depends
>‘lpon the c££2u-atance.. | ) . .

Nor is it an obj;ction to an naclll;;; iujunctive

~ proceeding before the court of appeals that the proceed-

ing involves the filing of pleadings, the appearance

of witnesses, the introduction of evidence and the

determination of factual matters not raised in the

_ court below, Although the requirement for such pgo-
ﬂ ) ceedings 1- less common in an appellate court tn‘
; : . a court of first instance, as we have shown, there is
é . ’ 4 every reason why the two types of courts ;te parallel

3 o l ~ ia their meéd for lhclllnty Jurisdiction to protect

yon
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their orders snd parallel”ia their power to eatertain

=¥ -®

!n'roledp s;nlec. supra, the petition filed

in the Court of Appesls zaised factual isluel. Con-

: lciuently. an answer was fl;ed and a hearing had. é‘ee

- Toledo Scale Co. v. co-gutin‘ Scale Co., 281 Fed. 488
(C.A. f. 1922). As noted, the Supreme Ccuft sffirmed
the jud‘;ent rendered by‘the Court of Appeals ss a
gesult of its hearing. Similarly, in In cre Door, 195

P, 24 766 (C.A.D.C., 1952), testimony was offered and
cross-examination conducted in a conteapt proceeding
before the Court of Appe;ll for the District of Columbia.

See slso, United States v. Lynd, No. 19576 (C.A. S,

1962). Cf. United States v. Shipp, 214 U.S. 386,

29 S.Ct. 657, 53 L. Bd. 1041 (1909), and Universal 0il

‘Products Company v. Root Refining Company, 328 U.S. 575,

66 S. Ct. 1176, 90 L. Bd. 1447 (1946), where appellate
courts appointed masters to take evidence whi&h the
courts then considered and evaluated.

In‘lhort. it is clear that, evea though a
court of appeal; would have mo jurisdiction to entertain
sn spplication for an imjunction as an original matter,
it is not so limited whea it acts in an ancillary

proceeding to protect its appellate jurisdiction.
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Zbis Court Bas Jurisdictidn of the R
Defendants Naned in the Petition
By its very uafu:c an i“?illaty pt;cecdtng
will often raise factual issues not embraced vlth!n
the orlgin.l iitigation, lhethcz the ancillary pto-
ecodlng ;o in a district court or a ;ontt of appesls,
its disposition may require the subpoenaing of wite
ieslél, the receipt of evidence, findings of fact
and affirmative relief. 1In its ue-ottndu-.the State
seemingly concedes that a district court may, in
such ancillary preceeding, avail lt;elf éf all pro-~
cess and procedures lVlll:ble in the primary 1iti-
gation. The State utges, howe?e:, that a court of
sppeals, in cxerciiin! its ancillary jurisdiction,
is lilited in certain regards to the procedures
ordinarily attendant upon the appellate process

itself, The cou:t\of appeals, while it can subpoena

witnesses, hear testimony, and receive exhibits,

cannot, says the State, summon new parties to sppear
before tbc court even though such parties may be
ncccl.ary fo: full and cffoctlve relief in connection
with the coutt'l ancillary jurisdiction,

The general rule that nev parties may not
be added to a lawsuit at the appellate level is
distinguishable from the present litua;lon. The
distinction is that 3;2ween the appellate process

iltlelf and proceedings ancillary to that process. An

appellate court is by its very nature a court of
Ureview,® It zeviews what the district court has

done and corrects errors. In properly performing h

. function it must aeccailtlly 1imit its consideration

.
‘-

-

e
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to the. secord uphn which the district court based
its uciaioa. It must also, of mecessity, limit
its Jndg-cnt.fi the p,ttles who were before the

éistrict court., The issues, the evidence, and
é# the parties are the same. In comtrast, am ancillsxy
e . ~ proceeding cannot be so limited. An ancillary pro-

ceeding by its very nature involves issues, cvldcice,

u"’l AT

and very often pacrties, which are extrinsic fo the
' primary ptocccdlng. To inhibit the addition of

pa:tlel vould defeat the very purpose of the pro=

ceeding and would ignore its 'ancilla:y' nature,
The State in its lemorandum merely points out the
e obvious when it notes tbat process and procedures
appropriate for ancillary pioceedinga are more akin
to tﬁe customary procedures Ln a district court than
-~ they sre to the procedures followed in appillnte

courts. To deduce from this a general rule of law

accords neither with reason nor decided cases.
Abundant nutho:ity may be found for the
proposition that new parties may be added in con-
section with an ancillary proceeding, The rule has
been well stated by the Court of Appeals for the

Seventh Circuit in Natural Gas Pipeline Co. v.

Pederal Power Commission, 128 F.2d 481, 484 (C.A.

7, 1942) as followss

*"Wheze a court has jurindiction of a
cause of action and the pacties, it

.has Jurisdiction also of supplemental
proceedings which are a continuation

of or incidental to and ancillary to

the former suit even though the court

88 a federal tridbunal might not have N
4 . Bad jJurisdiction of the parties involved
1. ‘ . in the ancillary proceeding if it were 3
i o : .. an original action, In other words, -
1 , jnasanch as such Jurisiiction is ancile

? ! L 8 feleral court is not preciluded -

om exerciging it over persons not oo

g o tivad

R ol
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bartids to the Judgment sought to be

enforced., 25 C.J. 696 and 697; 21
C.J.8., Courts, its, page 136,
[{Baphasis added. .

} In the Natural Gas Pipeline Company cnci,
‘supra, the court relied on !gbeité Count: Commissioners

Ve Moulton, 112 U.S. 217, 5 S.Ct. 108, 28 L.E, 698

-

.(1884), 1In that case, a court had entered Judgment
ageinst a township upon bonds issued dy thebcounty
connissioners in bebalf of the township., Subse~
qucntiy, the:plaintiff sought a writ of mandamus to
compel the commissioners to assess and collect a tax’
to satisfy the judgment., It was contended that the
cbuxt, 1f it should act upon such a petition, wo;ld
be exercising original jurisdiction which, under the
particular facts, it did net bave. But the Supreme
Court declined to accept this reasoning, saying (112
U.S. at 221):

It is quite true, as it is familiar,
that there is no original jurisdiction in
the circuit courts in mandamys, and that
th2 .writ issues out of them only in aid
of a jurisdiction previously acquired,
and is justified in such cases as the
present as the only means of executing
their judgments. But it does not follow

ecause the jurisdiction in mandanus is
ancillary merely that it cannot be

xercised over persons not parties to the
iidzment souiht to be enforced. [Enphasis
“d.do .

See also lewis v, v£1ted Air Lines Transport

gorporation, 29 P, Supp. 112, 115 (D, Conn,, 1939)
where Judge Hincks wrote:s

A
)v ‘ It must be moted tbat the scope of

ancillary jJurisdiction depends only upon
tBe.sudbject-matter of supplemental pro- .
ceeding, The number, identity or tehtios
ship of the parties affected by the i
~supplemental proceedings have nothing to

do with the existence of ancililary juris~
diction over the sud ject-matter, Thus it
has long deen estadliished that ancillary




1.' . . o " . ‘ - z‘ - !
© Jurisdiction over the subject-matter may

obtain even though the supplemental pro~ -
ceeding brings in new parties. :

- And Judge Hincks also said (39 P, Supp. at 116):

eee the existence of ancillary
. Juzisdiction depends wkolly upon & ree
1ationship of subject-matter as dis-
tinguished from the relationship of the
q parties, * & * 1f then, the test is the
sced of relief to the party bringing the
4 supplemegtal proceeding, it is immaterial - e
5 : whetherthe relief sought is directed
g - ; against a party or egainst a stranger to
! . " “the principal actien, .

Agcllllty Jurisdiction extends to addi-
tional perties, even though the court would lack
Jurisdiction over such parties weére the .nﬁilln:y

‘proceeding original in nature, McCogn v. McCormack,
159 F.2d 219, 226 (C.A, S, 1947) (cross~claim); United

3 Actists Corp. v, Masterpiece Productions, 221 P.2d
213 (C.A. 2, 1955) (compulsory counterclaim); Yaughn

V. Terminal Transport Co., .162 F, Supp. 647 (E.D,

4 _ Tean,, 1957) (third-party actioen).

] ‘ ’ In the exercise of their ancillary juris-

% diction to prevent obstruction to the carrying out
of scbool desegregation decrees, the district courts
have regularly added as parties defendant persons
having no legal :clgtionsbip to the original 1itigants.
Thus in Faubus v. United States, supra, the commander
of the Arkansas National Guard was added as a defendant

and was enjoined. At various stages in the New Orleans

dcscg:eéation case the State, the govermor, the
. secretary of state, various legislators, the sheriffs

~80d district attorneys of all parishes in the state,

»4
the mayors and chiefs of police of all cities, and ‘ _

several commercial banking houses were added as pacties

L]
D
- * N P
. DA ey 1 A g e

~

in the exercise of the couzrt®s amcillary Ju:ludlctién.
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a States, supra.
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Bush v, Ogleans !at;;! School Board, supra. 4As ale

':odky;nqgid,'ghc district court in the Clinton,
' Tennessee, school case added Joha Kasper and a number

;ol local townspeople as defendant.,w Bull&ct v, United

A éo-nonly exercised type of ancillary
"Jusisdiction is that of the contempt power. The
case of Sawyer v, Dollar, supra, involving contempt
proceedings in a court of appeals for violntioﬁ_of a
district court order after the mandate on appeal had’
gone down, has already been discussed., It is interest-
ing to note at this point, however, that the respondents
in the contempt proceeding included petlbns Ihé.hld not
been parties in either the district court or, on the
appeal, .in the court of appeals.’ Charles Sawyer, the
Secretary of Commerce, bad been the sole defendant in
the di;t:ict court, The order entered Sy the district
court on remand was directed against ur.VSavyex pez=-
—mi;;;lly. Nonetheless, when other persons, including
several attorneys connected with the Depattnént of
Justice, acted with Sawyer in violating the court's
oide:, they were all cited for contempt by the Court
of Appeals., Clearly, the Court of Appeals could not
have added them as parties appellant or appellee
while the appeal was pending. They could have been
added as litigants to the primary litigation, if they
could have been added at all, only at the district
court level, Nonetheless, the court of nypeils in
the ancillary proceeding assumed jurisdiction of
:thoit petion.Afot tﬁi purpose of compelling co-yilnnc‘i

with the district court ezxder,

’
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. T smith v, American Asiatic Underwriters,
" 134 P24 533 (C.h, 9, 1943); ¥enborne~Karpen Dtyer
€o. v. Cutler Dry Kiln Co., 292 Fed. 861 (cla, 2,

~ 1923); and Eolland v, Board of Public Instructi i

358 F.24 730 (C.A. 3, 1958), which the State cites,

atc/i;;ppoaltc. for they deal solely with the
N . . ~N
propriety of Joining additional pacties in appeliate

courts to 1itigate the merits of the contzoversy
decided in the ¢£-tt£ct court, The situation is

odbviously different where, as here, the merits of

|

the controversy (i.e., Meredith's Zight to admission

et

to the University of Mississippi) have been foreclosed

[T RSl

ever since this Court®s decree of June 25, 1962, and
the proceedings in this Court are ancilliary only,

d.e., they are cencerned'lolely vﬁth enforcement of

TS e 04 i et b oy

e o

S/
this Court's adjudication of the merits,

.2/ With respect to the Smith and Wenborne-Xarpen
Cases, supra, see also the earlier opinions dealing
with the merits, 127 P22d4 754 (C.A. 9, 1942), and

290 Fed, 625 (C.A, 2, 1923), respectively,

35 / The State argues (Memorandum, pp, 4~13) that
since it and the state officers (other than the
original defendants) were not parties prior to Sep~
teaber 25, 1962, they are not dound by any antecedent
orders. As we show sSupza, the power of the court to i
conduct ancillary proceedings necessarily includes
the power to add pacties, 1In any event, the State'’s

TRV M ann wedmdndeay ¢ g

L
—

to the injunction claimed to be violated; it does not -
deal with what is here involved: the power of the court
to entertain an injunction action against additional
persons in the exercise of ancillary jurisdiction,.
Finally, en this point, it may well be that the de~
fendants added on September 25 are in privity with the
- previous defendants and thus properly-added even under
- the marrowest possible v ew, The Meredith suit has
been against officisls 0 were represented by the
state attorney general, That suit essentizlly sought
gelief sgainst state action, and the interference éﬁ

(Footnote continued on mext page)
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] (Footnote continued from preceding page)
slleged in our petition, although involving other
officials, is also state action, At least until
most ‘recently, the original defendants were acting
for the state, and, in-a sense, for the state v
officials who were added on September 25, In that _
posture, it is reasonable to hold that the new de~ ¥
fendants and the o0ld dcfendants are sufficiently in
privity even for contempt puzposes =~ certainly for
sdditional relief purposes. ,

o
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- - - The United States Has Standing to Assert
T " - the Claim Set Porth in its Petition

The State of Mississippi contends further

(lenorandu-. Pp. 36-41) that the United Statea had no

Ld

.tanding to seek lto- this Court the issu‘ncc of the

rcnporlty Re.tx;iuinc Order which prohibited the

it 3

PR 2 Ry

Govcrnor. Lieutenunt Governot. other state officials,

.nnd_the State itoe;f. from interfering with its orders

‘and mandate of July 27-28, 1962. The United States

e i e R 2 L AT ) S e

- has sought and obtained just such °rd°i1 as the one

TRt W, e S IR Ty

here queotiéned in s number of similar cases.
This Court on_Septe-ber 18, 1962, granted the

United States authority to appear as amicus curiae

A
L el At i

S e e e

- "in all proceedings in this action before this Court

. m a i

* # « [and the District Court] with the right to

TN T———r v——

submit pleadings, evidence, arguments and briefs and to

initiate such further proceedings, imcluding proceeding

for injunctive relief and procecedings for contempt of

.
LT S U

court, as may be appropriate in order to maintain and

b i

preserve the due administration of justice and the

- integrity of the judicial processes of the United States]"
As the State points out in its Memorandum,™
pp. 36, fhis order was something more than the ordinary

suthorization to appear as amicus curise. It was, in

iffcct._nc the State concedes, permission for the
A Government to appear in the case in the sthtus of a

:patty to the procecdin‘i.' There is no doubt that this
.y - -
COu:t's order tl valid. .

In Bu-h v. ‘Orleans Parish School Boug%k 191

| Supp. 871 (l D La. 1961), sffirmed, 368 U.S. 11

(1961), 7 L Bd, 2d 7s, 82 5.Ct. ‘119. ud M- u v.
3t. l¢1e4~ Parish >chool Board, 197 P. Supp. 649 (B.D:




—
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La, 196173 afflt-cd 368 v. S. 515, 7 L.Bd.24 s21,
‘82 s, Ct. 529, the United States was granted the
authotity to, and did file pleadings and seek injunc-

tions on its own -otion. See also, Allen v. Stnte Bd.

“of zduc., No, 3106 (E.D. La. )' Angel v, SQate Bd. of

lduc.. lo. 1658 (E.D. La.); Davls v. East Baton Rouge

Parish School Bd.. No. 1652 (E.D. La.), in all of which
the vnited States entered as amicus on March 17, 1961,

“snd sought injunctions on its own motion. Similarlys

“the United States, joined by the original plaintiffs,

filed pleadings against new defendants in Faubus v, Uhite
L 4

. States, 254 F.2d 787 (C.A. 8, 1957), cesrt. denied, 358

v, S 829 (1958), 79 S.Ct. 49; Bush v. Orleans Parish
—

School Bd,, 188 F. Supp. 916 (B D La, 1960), aff;rued

365 U.S. 569, S L.Ed. 2‘1806 81 s Ct 754_.(1961); and

Bush ¥y, Orleans Parish School Bd., 190 F.Supp. 861

(B.D., La. 1960) affirmed sub nom. New Orlcans v, Bush,
366 0.6; 212, 6 L.Ed.24 239, 81 S.Ct. 1091 (1961).

. rherc can bdbe, at this late d;te, no doudt of
" this Court's power to suthorize the United States to
institute injunctive proceedings, as it has done here.
The State's objection, then, is wholly unsubstantial.
Purthermore, the Uﬁited'States baving standing to obtain
the temporary restraining order, it necessarily has
standing to vindicatc‘that order by proceedings in civil
e;nte-pt.. i

\ . | Iv
The-Governor, Lieutenant Governor and :

Other Officials of the State of nissisaippi
- . Are Proper Defendants

The State contends thit it is the only real

party in interest in this proceeding and that the

3

" Governor, Lieutenant éove:nor'.nd the other officials

.
. -
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of Mississippi litc‘inptoperxy Joined as defendants.

T

In effect, the State is arguing that the Mississippi

. . . . 4
officials who have been made parties to this action are

“without reoponaihi;ity for any of the acts they are

8lleged to have performed. This contention is tdially
erroneous, both procedurally and substantively.

% - ) . A. Procedursally. ;;
‘ . Rule 17 of the Pedersl Rules of Civil Ptocedure ‘ ;
is the lou:ce of the "real party. iu 1nte:est" requirement : }
of federal court litigation. The Rule, however, X

applies only to the capacity of the plaintiff, and not

the defendant. It specifically provides that "every

action shall be prosecuted in the name of the real ;

4 - B party in interest” (emphasis added). Nothing in the
‘i “ Rule rquire. that the person sued b; the real party in
interest. Other provisions of the federal rules are
designed to protect improperly joined defendants or : }

persons with interests opposed to the plaintiff who

have not been made parties to the litigation., Thus,

Rule 24 permits persons to intervene in law suits under
&
certain circunstances. This Rule, bhowever, does not : »

permit the intervenor to displace another party to the

sction merely by purporting to accept responsibility, F
Rather, where a party illegeo that he has been improperly ’ E

4 _ Joined as a defendant, hé must test this contention

by moving to dismiss the suit as asgainst himself.
Here the State officials who have been joined as ;
defendants have mot moved to dismiss, and this Court _ F

has slready held that these officials must personally

N
i mske such s motioa in order to challenge their jo{g‘er, _ ;

. -ﬁa-uhd-»“ﬁnbdw}n&ﬁ ‘zzl'w": il

8s defendants. It is clear, therefore, that the State

..of Mississippi has mo basis for contesting the joinder

N
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of the defendant sgtate officials on the ground that
th;y are aot th§ real parties im interest. ] _
| - B. Sobctautiv§lz. ;

lo;c lundalentally, however, the State is in

ezror -hes it contends that the defendant officisls are

“mot zesponsibdle for the acts they are alleged to have

4 . .
pesformed since they acted either pursuant to state
lav or under directions from s -upeéiér-official. That

individual governmental officials are responsidle for

‘ their unconctitutionnl acts notwithstanding the fact

that they are carrying out what state law commands of

them is now too well settled to de quebtioned, Thus, in

In se Ayers, 123 U.s. 443, 507 (1887), 31 L.Bd. 216,

8 S.Ct., 164, the Supreme Court made c€lear the nature of

8 state official's res}onuibility. The Court gaid:

The Government of the United States, in
the enforcement of its laws, desals with
all persons within its territorial juris-
diction, as individuals owing obedience
to its suthority. The penalties of
disobedience may be visited upon thenm,
without regard to the character in which
they assume to act, or the mature of the
exeaption they may plead in Justification,
Nothing can be interposed between the
individual and the obligation he owes to
the Constitution and laws of the United R
‘States which can shield or defend hinm
from their just authority, and the extent
and limits of that authority the Govern-
ment of the United States, by means of
its Judicial power, interprets and applies
for itself, 1f, therefore, an individual,
.cting under the assumed authoritz of a
tate, as one of its o icers, and under
€olor o ts laws, comes into confl ct with
the superior auihority of a valid law of .
the United States, he is stripped of his
eprescntative character, and sub ected
B his person to the con3equences of his

individual conduct. The State has no power
_to im art to hin an Innunit froa rea'onez-
|35 3 to the supreme authorit of the
United States., {e-phanin added’.) -

fleoheod

While the quoted_-tntfncnt in Ayers was dictum,

it bas since been ‘ceeitcd by the Suprcn; Court and bdy

-
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' t‘i- Court as & proper statemeant of the appilicabdble ru1¢. 

. ____See Bx parte Youwsg, 209 U.S. 133, 139-160 (1908) S2 L.24.
t ey

714, 38 S.Ct. 441; Sterling v. fonstantis, 287 ©.S.
378, 393 (1932), 77 L.Bd. 373._53‘S,pt. 190; !iited

States v. Alabama, 267 F.2d 808, 811 (C.A. 3, 1959).

Nor can governmentsl officials excuse their
disobedience of ithe law by claiming that they scted
pursuant to the directives of s superior. Nelson V.

[} ° - i
Steiner, 279 PF.24 944 (C.A. 7, 1960), involved civil
contempt proceedings sgainst Justice Department and
fanternal Revenue officers. In rejecting a defense that
the defgndnnto bad acted under instructions from 3
superior officer, the Court said (279 F.2d at 948):
That the action of defendants was

takea pursuant to instructions of

superior authority is no defense, The

executive branch of government has no

gight to treat with impunity the valid

orders of the judicial branch. * * *

And the "greater the power that defies

1aw the less tolerant can this Court
be of defiance™ . . . . . .

See also Sawyer v, Dollar, 190 B.2d4 623, 640, supra,

where the Court said:

{T]ne directives of superior executive .
officials cannot nullify the court
decree., . . -

' cf. United States v, Mine Workers, 330 U.S. 258, 306

s .-

91 L.BRA. 884, 67 S.Ct. 677 (1947).
| CONCLUSION
Wherefore, it is respectfully requested that
the iotion of the State to dissolve the temporary |
rcst:aiuiné order be denied. ‘
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