AN ORDER OF CONTEMPT CANNOT EXTEND OR ADD TO
THE TERMS OF AN INJUNCTION ORDER ON WHICH SUCH
CONTEMPT IS BASED.

None of the present defendants were enjoined by virtue
of the injunctive order of this Court of July 28, 1962.

The only injunctiQe orders of this Csurt which are
related to the contempt proceedings agaimst Governor Barnett
and Lieutenant Governmor Johnson are the temporary restraining
orders issued September 25, 1962.

For convenience of reference, the order issued on the
petition of the United 3tates as amicus curiae temporarily
restrains the following conduct:

"]. Arresting, attempting to arrest, prosecuting or
instituting any prosecution against James Howard Meredith
under any statute, ordinance, rule or regulation whatever,
on account of his attending, or seeking to attend, the
University of Mississippi;

". Instituting ér proceeding further in any civil
action against James Howard Meredith or any other persons
on account of James Howard Meredith's enrolling or seeking
to enroll or attending the University of Mississippi;
| "3. Injuring, harassing, threatening or intimidating
James Howard Meredith in any other way or by any other

peans on account of his attending or seeking to attend the
University of Mississippi; |

"4 Interfering with or obstructing by any means or
in any manner the performance of dbligations or the enjoy-
ment of rights under this Court's order of July 28, 1962
and tbe order of the United States District Court for the

Southern District of Mississippl entered September 13, 196
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wS. Ipnterfering with or obstructing, by force, threat,

arrest or otherwise, any officer or agent of the United State

in the performance of duties in connection with :he enforce-
ment of, and the prevention of obstruction to, the orders
entered by this Court and the pistrict COucc for the
Southern District of Mississippi relating to the enrollment

and attendance of James Howard Meredith at the University of

Mississippi; or arresting, prosecuting or punishing such

officer or agent on account of his perfotming or seeking to

SRR

gerform such duty."
Other specific action is prohibited as to proceeding with\

regard to criminal and injunctive actions in Hinds County, Missis

Governor Barnett and Sheriff Gilfoy are restrained under

appellanﬂb restraining order from taking:

ikk any cctions or doing any act calculated to or which
does interfere with the admission, registration, or attendan

of appellant at the University of Mississippi.

Narkk any ac#ion to enforce or serve the injunction

g

obtained by the Governor on September 20, 1962 in the
Cbancerj Court of Hinds éounty, Mississippi; First Judicial
District, agcinsc registration and attendance of appellant
at the Ubiveraity of Mississippi. |

. ”***tny action to enforce any other 1njunction obtained
{p. the State Courts of Mississippi against appellant, his
agents and attorneys, the University of Mississippi, or any
of its officials, orx emplbyees, which has the effect of
interfering with the tegicu'eti.on, cnroll.menc, or continued
attendance of appellant at the University of uisstssippi.
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' The Governor and all other officials, agents, or emplo

) of the State of Missisaiggi are restrained from:
“#ik making application for any future injunctions in

the state courts of Mississippi, or any other ecourts,
| directed against the appgllant,-his agents and attormeys, or j
officials and employees of the University of Mississippi, |
_which are designed to impede and obstruct the registration
and lgéhndance of lppeilant at the University of Mississippi |

The Governor alone is restrained from: |

4 'k ordering the state police of Mississippi or any
state officials, or employees, or other persons, to arrest,
obstruct, of.oﬁherwise interfefe with the freedom of move-
ment of»appeliaﬁt." _

In the judgment of Eivil contempt, éovernor Barnett was
found in contempt of both of éhe sbove orders and was ordered
nrreetedlgég fined $10,000.00 per day unless be showed to the
Court within five days: | o | |

. 1. That he was fully'complying with the terms of the
restraining orders; and |

2. That he had notified all law enforcement officers

and officers under his jurisdiction or command:

"(a) To cease all resistance to and interference with

the orders of the 5th Circuit and the Diitrict Court; and

(d) To maintain law and order at and around the

Doiversity and cooperate with the Sth Circuit and the

U. 8. in the execution of the Sth Circuit's and District|

Court's orders, to the end that Meredith was permitted

to tngintct and remain as a student under the same condi 3

tions applicable to all other students."’




Lieutenant Governor thnsﬁn was judged to be in civil
contempt in the restraining order issued by :hé United»States and
was required to pay a fine of $5,000.00 per day unless ‘he showed
within five days that from the instant of Ehe,iséuancé of the ord
he had been and was in full cﬁmpliance with the terms of the orde
and intended to obey the order im the futuie, and would during an
tioes he was Governor make the potifications required of Governor
Barpett above. (At this juncture it might be appropriate'to '
observe the completely penal nature of thé punishment as to '
'Lieut:nant Governor Johnson, who was pot to be given ome second
to begin his compliance; his fine started umless five days later | |
be could show that from the instant the order was issued he had
already been in compliance. Under any interpretaéion, the order
was not remedial to secure compliance unless compliance existed
llready, thus it could serve no remedial purpose.)

In the case of Terminal Railroad Assn. of St. Louis, et

v. United States of America, et al, 226 U.S. 17, the Supreme Cour

was faced withanidentical legal situation. They stated:

"In contempt préceedings for its enforcement, & decree
will not be expanded by 1npiication or intendment beyond the
seaning of its terms-when read in the ligﬁt of the issues
and the purpose for which the suit was brought; and the facts
found must constitute a plain violation of the decree.‘
(Authorities cited)" »

This case has been followed in several of the circuits, i.e.
Star Bedding Co. v. England Co., 239 F.2d 537 (8th Cir.). Sesalso

Cyclopedia of Federal Procedure, 3rd Edition, Vol. 15, Contempt,
_Section 87.23.




Civil contempt is purely remedial and not punitive.

. Complience is the only test. As the Court in this case has
p'oi.nted out, a finding at any time that a party is not in

eivil coﬁtempé in no way ptec;ludea the later issuance of a
rule to show cause why the ume party is not in civil contempt .
at a subsequent date. By exactl.y the same reasoning, it 1is

- only fair that compliance be judged on the basis of what

‘presently ex:lsti, especially as to public officials who are en-
titled to a strong presumption that they will act properly in
the future. We respectfully submit that the Ccurt: does not
have the suthority to ;:equ:lre a shawing by the chief Mtivé
of a sovereign state that he never will exercise .t:he official
diacrgtion vested in him by the people in any manner which
could conflict with any provision of orders as broad and all-
inclusive as the temporary restraining &ders 133uéd 4n this
cause, | ‘ ' o .

. We call t§ the c<mrt"s particular attenf.ion in the

order obtained by the United States: Paragraph 2 wh:léh would

foreclose any civil action as to the att}endancvel of Meredith

and Phragraph 4 which forbids interference by any means with

this Court's order. These prohibitions would c'e'rtainly encam-
pass legal appeals as well as t.hreats to the public safety
‘caused by or at the instance of Meredith himself.

In the order obtained by nppellan_t, the same objec-
tions are certainly present as to the first section set out
sbove. Also, the injunction clearly goes beyond the Eleventh
Amendment in the paragraph enjoining all State officials from
acting to seek future relief érou any court, and the last para-

graph obviously puts an aura of protection around Meredith which
is enjoyed by no member of this Court or any otl;xer citizen of
this Nation, and to which he is clearly not entitled.




Rowever, the above objections pale into innigniﬁ-'
cance buide. the second parnéuph qf the contempt judgment
wherein the Gévernor and Lieutenant Governor were required to
| perform acts they have no legal authority to perfoni under
the laws of the State of Mississippi. ﬁis was clearly an ex-
" pansion of the original restraining orders beyond any i{ssue made
or vhich could have been made therein or in the real lawsuit.
‘l‘be. Board of Trustees who were properly parties have the
rcaponsibil:l..éy for maintenance of law and order on the Uni-
?v.erlity campus; the Governor has suthority to act only when
this force breaks down or fails or refuses to act. The
Lieutenant Governor, of course, is only the President of the
State Senate.

. Meither of these officials have ordered any officials
to resist or interfere witﬁ ihe orders of thi; Court, and no
such official is now so :lntez;féring or resisting. Neither
purge requirement is less than an unwarranted expansion be-
yond the ‘plain meaning of the proper teifms of the Temporary
l.estrai:'xipg Orders of September 25, 1962.

With deference we submi't: this Court may not and

should not adjudge compliance by such terms.




THE FEDERAL COURTS HAVE NO POWER TO
MANDATORILY REQUIRE THE GOVERNOR OR
LIEUTENANT GOVERNOR OF A STATE TO
PERFORM THE CONSTITUTIONAL AND
STATUTORY DUTIES OF HIS OFFICE IN
ANY PARTICULAR MANNER,

Under the Constitution of Mississippi the- Governor
is the Supreme Executiie Officer of the Staﬁe.' It would no:‘f
be possible to detail the multitude of duties imposed on
him but among them is that of Commander in Chief of the
State Militia when not called into the service of the

Nation. He directs all executive business of the State;

bhe is the directing head of all executive debariments'of
the State Government and may require information from them
@8 to the status of their departments at any time; he is

‘required to see that the laws of the state are faithfully

executed; he may call the legislature into extraordinary
session when fhe circumstances require; he is required to _ :
commmicate to each regular session of the legislature the
condition of the State and recommend the passage of such
measures as he may deenm expedient and he 1is answerable to
the people for failure to pqrforu‘hia duties only by way
of impeachment (Sec. 50, Constitution of Mississippi).

To adwmit the ﬁower of this Court to arrest the
Governor and piaee‘him in priseén or to otherQise to coerce
the Governor to perform the will 6.‘. this Court and mot his
own in the exercise of hil.official powers would be to make
of the Governor of a gév-reign state only a puppet of the
Court and install this Court as Governor of the sovereign

State of Mississippi.

4




If this Cdrt has t:he.power to assume ma‘ndatb’ry
injunétive control of the‘pfficial powet; of the covéfnor,
| by that same power it would be able to u'lune the powers
'cf the legislative branch and prescribe by its muidate what
.1aws the legislature should or should not pass.

, ' with the sovereign powers of the state so pre-
empted by this Court, the pe.Ople of the .s.tate would no
-longer ‘be subject to the control of a "lebublican Form of
-Government"',_'_ such as guaranteed by Article 4§, Sécticn 4,
‘of the Fed-eral Constitution, which republfcan form of
gavermneht i3 and of necessity must .be a govermment by
officers duly chosean by the people.

Such encroachment on the sovereign powers of
Mississippi, as ;»State, could well mark the beginning of the
end of the dual system of soverei:gnty, federal and state,
under which i:his nation was established. |

With the sovereigﬁ power of the states usurped |
by the Federal Government, there would be no need for United
States Senators and Representatives to represent the ‘p.eople
of a puppet state and a once ;owiereign state would be reduced
to a helpless dependency of the Federal Goverument.

In addition to the constitutional questions involved
there still remains the consideration of public policy. Under
our system of dual sovereigntj of the state and the United
States, it would be unseenly for the officfals of ane
'ooverei.gnty‘to_ exercise any power in such a way as to hinder
and interfere with the exercise of advereign powers by th;s _
othet. Such exercise would destroy the balance of equal

sovereignty, prevent cooperation in attainment of common




objectives, and undermine the spirit of unity which has
- and should pervade the Federal Union. -

It is for these reasoms, no doubt, thﬁt according
to the presencly'established law, the Chief Exécutive of a
State has been uniforﬁl& held to be immune to the subpoena
of any Court. Such principle of law is clearly stated in

v16 C.J.S., p. 382; Sec. 159:

. "It is well settled that public officials
are not bound to disclose state secrets
or to submit public papers to judicial
. scrutiny. Partly on this ground, and
partly because of the immunity of the
executive form judicial control on
account of the tripartite separation
of powers, it seems now to be undisputed
" that courts cannot compel the attendance
of the chief executive as a witness. The
same doctrine has been applied where the
governor of a state refused to obey a
. subpoena directed to him as an individual
and requiring him to produce in court an
engrossed copy of a statute and deposition,
and also where that officer had been subpoenaed .
to appear before the grand jury and give tcstimony
concerning riots which were under investigation."

Chief Justice Harshall is quoted 1n Hiles vs. Bradford,

‘ggvernor of Maryland, Md. Rep. 22, p. 170, as saying in

Harbury vs. Madison, 1 Crouch 145:

*That the President is invested with
certain important political powers, in
the exercise of which he is to use his
own discretion, and is accountable only
to his country in his political character
and to his own conscience,'™

and following this language the Supreme Court of Maryland
added:- -

"rhe Chief Magstrate or the Governor
of the State bears the same relation
to the State that the President does
to the United States, and in the dis-
charge of his political duties is
- emntitled to the ssme immunities,
privileges and exemptions.”




In Hawkins v, The Covernor of Arkansas, 1 Ark.SReg.

p._586, the Arkansas Supreme Court stated the same rule of

| law as follows:

"“Then the Governor of the State is

not amenable to the Judiciary for :
the manner in which he performs, or -for -
his failure to perform, his legal ox
constitutional duties. His actions being
political, must of course be politically
examined in the manner pointed by the

eonstitution.” -
The same rule of law has been amnounced by the Courts

of thirteen other states, said decisions being styled as

ok

‘follows:

Hawkins v. Governor, 1 Ark. 570; Bisbee
v. Drew, Gov., 17 Fla, 67; Low v. Towns, .
8 Ga. 360; People v. Bissell, 19 I1l. 229;
People v. Yates, 40 I11. 126; State v. ‘
Warmoth, 22 La. Ann. 1; In re Denmnett,
32 Maine 508; Southerland v. Governor,
29 Mich. 320; Rice v. Governor, 19 Minn.
"103; State v. Governor, 39 Mo. 388;
Insuiries by Governor, 58 Mo. 369;
State v. Governor, 1 Dutch., 331; Mauran

: v. Smith, 8 R. I. 192; Turnpike Co. v.

i . Brown, 8 Baxter 490; Houston Railroad

' Co. v. Randolph, 24 Texas 317; Donunelly
i v. Roosevelt, Governor (1932) 259 N.Y.

In Donnelly vs. Rcosevelt, Governor, supra, the Supr

Court of New York considered the exercise of judicial control

. over then Covernor Pranklin Delano Roosevelt:

#(12,13) While as a general practice
srbitrary power has no place in ocur
system of government, judicial authority
is clear and well established that in the
functioning of the departwents of govern-
ment, executive, legislative, and judiciel,
the Constitution has enumerated the powers
and defined the limitations of each.- One
cannot encroach upon the other and have
the balance of powers preserved. The
respondent, as Governor of the State

is immme from interference by judicial
process and free from judicial comtrol




in his performance of executive powess.

A sphere of duty has been establigshed

for the executive, and within that orbit
of power the exercise of his judgment and
suthority is immune from judicial encroach-
ment, - .

(14) Courts have no power over his person,
and they camnnot commit him for a disobedience
of judicial process. For errors, if any, of
law or of fact in the proceeding now pending
before him, he is responsible, nmot to the
courts, but to the people, and to his own
conscience,” :

In Vicksburg & Meridian R. R. Co. vs. Robert Lowry,

' @overnor ole1ssissiggi, the Supfeme Court of Mississippi

- safd:

"The consideration that disobedience

of the writ may be followed by imprison-
ment until compliance, is decisive against
the propriety of its issuance against the
governor in any case. The chief executive
power of the State 1is vested in hinm., It is
his duty to see that the laws are faith-

. fully executed. The power of the State

is at his command for this purpose. He

say in cases of emergency convene the
legislature. He has important functionms

as part of the law-making power. It would

be his duty to employ the power of the

State at his command to maintain the

rightful authority of the judiciary and

enforce its judgments. May that Judiciary
imprison him for rafusal to obey some order

it may make to operate on him as the chief
executive of the State? Whence comes this
ascendancy of the judiciary over the executive?
They are co-ordinate departments, created alike
by the constitution, declared to be distinct,
and to be kept separate as to the exercise

of the powers confided to each.”

. The same rule is stated in 16 C.J.S., p. 831,

-

as follows:

"it is & rule of general application that

& court will not by means of an extraordinary
remedy or prerogative writ such as mandamus;
injunction, prohibition or certiorari,
interfere with or control executive and




sdministrative officers or boards in the
exercise of their discretion.

High's thraordinagz Legal Remedies, 3rd Ed. P

128, states:

“while it may be conceded that the doctrine
of the cases cited in the preceding section,
allowing mandamus to the chief executive
officer of a state as to the performance

of purely ministerial duties, has much to
commend it in the very strong reasoning
adduced by the different courts in its
support, yet the weight of authority is
clearly opposed to this doctrine. And

the courts of Arkansas, Georgia, Illinois,
- Indiana, Mississippi, Louisiana, Missouri,
-Michigan, Maine, Minnesota, New Jersey,

Rhode Island, Florida and Tennessee have

by a uniform current of authority established
the doctrine that the chief executive of the
state is, as to the performance of any and
all official duties, entirely removed from

the control of the courts, and that he is
beyond the reach of mandamus not only as

to duties of a strictly executive or political
nature, but even as to purely ministerial acts
whose performance the legislature may have
required at his hands.” .

 We sincerely hope that this Court will not sound
the death knell of our constitutionel form of govermment in
this nation by asserting control over and thereby taking unto

itself by the mandatory 1njunétive process the performance

of the official duties of the Governor of‘a sovereign State.

The foregoing authorities establish we submit, that this

Court has no cuch pawer.




THE CRAVE CONSTITUTIONAL PROBLEM PRESENTED
EERE CAN ONLY BE SOLVED BY REQUIRING A

PROPER LITIGATION OF THE ISSUES RAISED,
We telpectfully submit that the true issue uhtch
emerges frou the numerous actions taken by this ‘Gourt and by
$60d executive head of the Government of Mississippi is an
issue of proper procedure which is essentially based on the

consti tutional power of each of the actors.

If an action of the executive (in his official
capacigy and not his personal capacity) creitgs an intrusion
upon an individual right, the only proper procedural and
constitutional way to test the intrusion is an original ju-
dicial challenge of the executivé discretion whiéh produced
the cpnflict. Cf. The Three Judge court proceedings in

Strutwear Knitting Co. v. Olsen, 13 F. Suép. 384 and

Sterling v, Constantin, 287 U.S. 378 where specific and ex-
clusive jurisdiction to prehibitively enjoin state action
- under 28 U.S.C.A. 2281 1is exercised.
Since discretionary action by the executive arises
from the exercise of an equal constitutional authority with
- the authority of the judicial process, such executive action
is not and cannot be a contempt of the judicial process per se.
' An examination of the executive action under threat of judicial
contempt asserts a paramount judicial authority which does not
constitutionally exist, ) |
| The judicial branch has declared Heredttp'c right to
'attend the University. As to the school authorities who were
defendants in this cause, the matter {s res judicata. Their

action was properly challenged as a contempt, however, the




independent discrction exercised by the chief cxecud.ve officer

' of the State was not an action of eontempt for thi.s court'

. d_ectee even though such decision amounted to a breach of the
rights Meredith secured as against the college board.

This action of the executive d-i.d not raise an ancil-
lary or collateral question in the Meredith case. It ratsed
a completely mdépenden: judicial issue calling for a judicial
- éefemination as to the correctness of the executive decision’
of the sutél:_. ' |
Meredith or the United Sut_es should have instituted
o | j@iéial proceeding to determine the vali.dity of that action.
‘;‘hc'y created the' constitutional prvoblems here pr&sent when they
fequired the Governor to answer injunctive and contemét processes
_of this Court in this cause when his independent executive de-
cision had nev'er been judiciilly examined in a proper proceed-

As sacred as the decisions of this Court may be in
binding the rights of the parties to priva£¢ litigatiot_x_befofe
them, luch decision can, under our constitutional form of
government, be no more sacred than the executive decisioné
cntruste& by the people to their Governor. For the qourtis » the
‘executive and the legislative branches of cur government exist
only for the people, to do their bidding and protect their rights.

If, in such an indepeﬁdent judicia.l proceeding;, the
decision made by the executive is reviewed and found to be’
lncorrcct, and if afcer such determimt:lon he should pcrn:lot,

3

~ then the correct and canstit:ut:i.onal renedy is not by mandatory




injunction or mandamus or other -affirmative judicial remedial
writ which attempts to set the determination of the judiciary
in place of or above the determination of the executive and
which could lead to the exact equivalent of his impeachment
. and removal from off.ice but it is by way of prohibitory in-

" Junction for which he cannot be imprisoned or by the remedy of
1npeactnen: provided for by the State Constitution.

The Court may also, in the event o’f the Govornor'a'
failure to abide by their proper docision, mandatorily
enjoin, not him, but, the agencies or forces through vhich he
may seek to accomplish this act of executive discretion.

'l'ho COirt can use physical force through’the form of
its warshals in the Eastern District of Louisiana or the |
district wherein- it sat. 28 U.S.C.A., Sec. 547. (This is

) the only force legally oppropfiate to enforce its decrees .
which are mot laws. Cf. 10 U.S.C.A. Sec. 332,333, in the
light of the repeal of 42 U.S.C.A. 1:993.) ‘Ihose'marshals may
assemble a posse comitatus or other appropriat;o aid, and the
executive inti’usion -mgy be physically removed, but he cannot
be arrested and thus indirectly impeached. '

The results may be substantially the same, to-wit
the mcut.ion of the Court’s decree, but the difference in
procedure required is vital to constitutional principles.

Our cf:oughta cannot help j:ut to recur to the words
of Judge Griffith in the case ofw 180 So. 387,
wherein he pointed out:




"« . . it is true that wo writ of injunction

or mandamus or other judicial remedial writ
will run against the Governor or any member of
the Legislature, in his official capacity;

but whenever they, or any of them, or any other
officer acting or assuming to act for the
government, puts into action any agency .which
comes into collision with the private personal
or private property rights of any person with-
in the jurisdiction of the state,. such per- '
sonal and property rights of the citizen and ,
their infringements are always subject to
inquiry and redress by the courts, as agatnst
any unauthorized act by any officer of the
state, whatever his character and rank may

be, and all appropriate judicial process

will be directed to and against his agents

or agencies--and against the officer himself,
other”than those expressly above mentioned;

It is respectfully submitted that while prohibitory
injunction as to the Governor was 1mproper'1n the presént pro-
ceedings, the order with regard to contempt thereof against
him was completely improper in any proceeding, for it not only
provided for the Governor's arrest, but also 1nc1uded mandatory
purge requirements beyond the constitutional competence of this
Honorable Court. Neither the Constitution of the United States
nor the Cbnsti:ution of the State of Mississippi has declared
any of the three branches of government to be the supreme or
eontrollingfbrahch and no power has been vested in this Court
to remove the ;xecﬁtive head of a state. That power has been
lodged by the‘pebple exclusively in the process of inpeachmeni'
and nowhere else. |

Ko 3raver’const1tut1ona1 issue has ever faced this
@mut and while it is more than understandable that the Court
demands compliance with its judicial decree, it is less than
constitutional for that complisnce to be obtained by the extra-

" lawful use of armed forces or by the assertion of a supremacy




on the part of t:his Court which we with the gtutest pou:lblc
dcference submit it does not possess. .

_ The Government has cited no case s DOr could it cite
any case, ﬁhich contains any precedent whatever for a £eder':a1‘
or state court ordering the arrest, and in effect, causing

" the inpe#clment of, a governor of a sovereign state.
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duties is not a sufficieht justification to warrant a
federal court from enjoining all state prosecuting officers
in the state of Florida from acting in any way to enforce a

statute that is, in fact, unconstitutional.

_In Moyer v. Peabody, 212 U.S. 78, the United States
Supreme Court approved of the arrest and detention by a

governor of an individual who the chief executive of a state

thought shguldbe arrested to put down a threatened insurrection.

_The Court stated:

g ‘M"So long as such arrests are made in good

# ‘—"!ai.gh nd in the honest belief they are
needed in order to head the insurrection off,
the governor is the final judge and cannot
be subjected to an action after he is out of
office on the grounds that he had not reasonable
ground for his belief . . . The ordinary
rights of individuals must yield to what he
deems the necessities of the moment. Public
danger warrants the substitution of executive
process for judicial process.” '

As Mr. Justice Frankfurter pointed out, this executive
decision must not always be to try to find the leader or key
man in a mob, hut ces be directed against the cause of the

insurrection. In Feiner v. New York, 340 U.S. 268, he stated:

"It {s not a constitutional principle that in

acting to preserve order the police must proceed
- .. against the crowd, whatever its size and temper,
* *+ and not against the spesker."” '

To truthfully respond to the purge requirements and
to gyg;fgggstions asked by this Court, it would be necessary

£ _f",,;xecutive of this state to abdicate his obediance to

his ocath of office and say that regardless of what his discretion

dictated he should do in some conceivable future situation or |

inconceivable future situation, he would always choose to
leave James Meredith in attendance at the University of Mis-
o siseippi on the same grounds as other students. A presumption

o e . - . |



exists that when discretion is vested in a public official

this discretion will be correctly excerised. Wilkes v. Dinsman,
7 Boward 89, Mullan v, U.S., 140 U.S. 240; Suttlesworth v.

.litmiggham Board of Education, 358 U.S. 10l.

It seems that what the United States really seeks is

- .an o:ﬂir of this Court requiring the Governor and the Lieutenant

Govnrnor to guarantee police protection to James Hbredith. In
the first place, this is a legal impossibility for either of
thele off cers in view of the statutes of this state which have
 been left with the Clerk of this Court. Under these statutes,
’i&fl&-ﬁttngw, at the University is lodged in the police
officials employed by the Board of Trustees for this purpose
and there has never been any showing that these officials have
done otherwise than to fully cooperate in policing the campus
of the University to the best of their ability or that the
Board of Trustees has failed to employ as many such police
officials as ﬁhe tequirement§ of peace and order and its budget
would allow The Governor alone can call out the state militia
otherwise the she;;ff cinstable or other police official 1is

| charged with the duty and responsibility of enforcing law and
c:dcr. The governor cannot call out the.militia unless he has
a tﬁqu!st therefor from a citcui: judge or sheriff of a particu
district or unless he finds that they are willfully refusing

to_epforce the law. There is no state police force. The High-

1 is that and that alone. This wish of the government

1s directly contrary to the holding of Consolidated Coal & Coke

Co. v. Beale, 282 F. 934, In that case the judge was asked to
send not the governor of a state, but the deputy.ﬁarshals of

the court to ;uard'private property against anticipated inter-
!hrtnée by parties who had already been enjoined by that court

. . . . N




from interferring with the property or in the alternative for

a eert;ﬂcete to the president :ﬁat a state of insurrection

existed within the county. The court refused to undertake
the custody and guarding of the property through its own

court off:lehls even though it had an injunction outsuuding ;

for_me property to be left alone. The Court st:ated.
®The primary question involved is whether the
guarding of an industry under such circumstances
is the function of a court of equity. Neither
@pedific statutes nor the general statutory
= equity jurisdiction as interpreted by the
- familiar usages of equity, confers any such
power upon this court. The textbooks recognize
i . Bo such right. Ko reported case affims its
If & court wou_ld not send its own marshal to guard
property that it had enjolned to be left alone, it certainly
could not have ordered an independent executive to do that |
which it would not send its own ninisteriel effieers to do.
As to the request to the judge to certify to the

president tlat a state of insurrection existed, the court

relied on the Supreme Court case of Martin v, Mott, 12 Wheat. -

19 and luted that thet discretion was in the President and

not in the court.

"ihenever a statute gives a discretionary

. - power to any person to be excerised by him

* ~ _upon his own opinion of-certain facts it is
a sound rule of construction that the statute
sociastitutes him the sole and exclusive judge
.of ‘the existence of those facts.

“+ “®fherefore, it is thought that this court should
=, mnot undertake to make in advance a decision of
" that which 1is solely for the determination of
the President of the United States; that is to
. say, the necessity of using troops in a state
in any given emergency. Orderly administration
of the affairs of the government is never more o
important than in difficult times. In such
orderly administration the function which this
court i{s now asked to exercise belongs exclusively
to the executive, and not L0 the judicial,
branch of the govermment.”




As to the requirement of maintaining law and order
at and around the University, we would also respectfully ‘
refer the Court's attention to the Three Judge District Court |

case of Strutwear Knitting Co. v. Olsen Governor, 13 F.Supp.
384, )

_which the Court held that it was: R |

s .

P, -

EE Al

". « « without power to command the executive

branch of the state government to perform the

duties imposed on it with respect to the -
enance of law and order. The conclusive

iscretion in that regard is vested in the
executive."”

s . ' | | 1

by
5

A




CIVIL CONTEMPT CITATIONS AGAINST GOVERNOR BARNETT

JTHE CIVIL CONTEMPT CITATIONS AGAINST COVERNOR SARts

AND LIEUTENANT GOVERNOR JOHNSON ARE MOOT

Tﬁe plaintiff has obtained all relief p?ayed'for and
granted against the origi;ml defendants in this prc;ceedirg.
There is no issue pending between him and them and this
Court found upon the citation for contempt against all of
the original defendants that they were not then and never
had been in contempt. A state of compliance with the oraeré
lof this Court now exists as to the origimal defendants in
this action. _

As to the new parties defendant-appellees, the only
possible purpose of the restraining orders and civil con-
tempt proceedings by the plaintiff and the new_plaintiff-
appellant was in #id of obtaining that which has now been
accomplished, i.e., compliance with the order or judgment
of the Court. As compliance with the orderé of the COUIC.
does in fact exist, civil contempt is woot. This proceéding

being one in civil contempt against new parties (even if the

Court originally had jurisdiction to maintain it) the con-
tempt proc&edings and':he.restraining'orders on which they -
are based necessarily‘fall.

Pefhaps the leading case is that of Gompers vs. Buck's

Stove & Range. Company, 221 U,S. 417, 55 L.Ed. 797, 809, in
which civil contempt proceedings were brought on the ground i
that the parties had disobeyed an injunction granted in that|
proceeding. The Supreme Court of the United States held as




follows:

“Congress, 1p'recognitibn of the necessity of
the case, has also declared (Rev. Staf. 725, U. S. - | jl;
Comp. Stat. 1901, p. 583) that the courts of the |
United States 'shall have power . . . to punish by
fine or 1mprisonment'. . o contempt of their author-
ity,' including 'disobedience . . . by any party
e o o to any lawful . . . order . . . of the said
courts.' But the very ampiiﬁude of the power is a
warning to use 1t'wi;h discretion, and a command

-~

never to exert it where it is not necessary or

propef. For that reason we can proceed no further
in this case, because it is both unnecess;fy'and

improper to make any decrée in this contempt pro-"'-
ceeding.

"Por, on the hearing of the appeal.and cross
lppe;i in the'original-cauae in which thevinjunction
was 1a:ued it appeared from the statement of coun-
sel in open court that there had been a complece
settlement of all natters involved in the case of
Buck's Stove & Range Co. v. American Federation of
Labor. This court therefore declined to further | ,
consider the case, ﬁhich had become moot, and those
two appeals were dismissed. 219 U.S. 581, ante,

31 Sup. ct. Rep. 472. ~ When the main case was set- _
tled, every proceeding_whidh was dependent on 1:;

or a part of it, was also necessarily settled, - of




- - -

course, without prejudice to the power and right
of the court to punish forAconteupt by proper
_proceedings. Worden v. Searls, 121 U.S. 27, 30
L. ed. 858, 7 Sup. Ct. Rep. 814, # % #

Of course, whether or not a proceeding in criminal con-
. itempt will 1ie in this case is not before the Court or in-
volved %P?;hls proceeding.

Civil contempt is for t?e remedial purpose of producing

compliance. There is in fact no violation and no threatened

violation can be presumed. Whtsoﬁ Qs. Buck, 313 U.S. 817.
As long as compliance with the orders of the Court does in

fact exist civil contempt is moot.

In the case of gggfié v, Texas & Pacific Railway Com-

pany, 196 F.wd 88, decided by the Court of Appeals of the
Seventh Circuit iﬁ 1952, a civii cﬁntempt proceeding was
brought against Mrs. Linkins for her failure :5 comply with |
an order of the Di;crict Court requiring her to submit cer-
caiﬁ documents to the Court fér ;xamination. In that éase,

- Mrs. lLinkins did not at anﬁ time persohally‘comply with the
injunctive order of the Court. Ber 1ndividua1 act became
‘unnecessary due to the acts of others - i.e., the case was
tried and determined without Mrs. Linkin;' having otherwise
purged herself of contempt. The Court held as follows:

The district judge held Mrs. Linkins

to be in contempt because she 'would mot permit the
 papers to be examined,' and committed her to the




custody of the Attorney Genetal *until she shall ‘
obey said subpoena duces tecum issued out of thia |
court, or is discharged by due process of law,
Mrs. Linkins was released on her own recognition i |
in the sum of $1,00C and an appeal was taken to |
tﬂis court from the order adjudging her to be in
contempt of court and committing her to the custody i
of the Attornéf General.

*k k kK

"The order of the district court sought only
to coerce ﬁrs. Linkins to produce rébordslin the
custody of the Board so that Harris might have
them, or copies thereof, available for possible use -
in the trial of suit against the railway company.
The order was coercive in nature, and not puniqive;
it did not impose a fine or a definite sentence.
It 1is clear that the contempt involved in non-
compliance with the order was civil éontemp:.

" ™he courts have consistently ruled that civil
contempt‘proceedings are abated by a‘termination of
the proceedings out of which they arose. United S
States v. United Hine Workers of America, 330 U.s. 1
258, 295, 67 s.ct. 677, 91 L.Ed. 884; Gompers v..

. Bucks Stove & Range Co., 221 U.S. 418, 451, 31 S.
Ce. 492, 55 L.Ed. 797; United States v. Internat-
fonal Union, D.C.Cir., 190 F.2d 865, 874; Parker |

‘v, United States, 1 Cir., 153 F.2d 66. .«




In the case of DeParcgqg vs. United States Distriét Court,
235 F.2d 692, the Court of Appeals of thé Eighth Circuit had .

before it a civil cBntempt proceeding against an attormey for

|
i having participated in a case without having been admitted to i ...é
'pructice before the Court and in violation of one of its |

rules. Upon the finding of contempt, the attofney was cited 1
to aﬁow cause why certain penalties'concerﬁing his practice |
should #o;;be 1nf1§cted upon him until he purged himself of
contempt. Meanwhile, the suit out of which the contemp£ pfo-
ceeding arose was settled. On petition filed in the Court

of ippeals for a writ of prohibition to the District Court,

the Court of Appeals held as follows: o i

" e e s oo The conéempt proceeding was ?
part of the action between Dean and the Chicago
Great Western Railway Company and the termination
of that action autométically renders the contempt
prﬁcéeding moot. Gompérs V. Buckis Stove & Range
Co., supra; Leman v. t:entlerfonold'cd., 284 ﬁ.s.
448, 52 S.Ct. 238, 76 L.Ed. 389; United States v.
United Mine Workers ;£ Awmerica, 330 U.S. 258, 67
s.Ct. 677, 91 L.Ed. 884; People ex rel. Hess v.

Pinn, 176 Misc. 407, 27 ¥.Y.S.2d 80, In Gompers
v. Buck's Stove & Range Co., supra (221 U.S. 418,

-

31 s.ct. 502) it 1s said, 'The present proceeding

necessarily ended with the settlement of the main

- esuse of which it 1s a part.' . . ., "




Mo temporary restraining order of this Court réquires
the dismissal of the criminal proceedings against the ofigi-
 pal plaintiff. No court of competent juriadiétion has ever
declared any of the acts passed by the Legislature which
are in question here, to be unconstitutional., The only re- |
straints are restraints from enforéing these acts or acting

further in the criminal proceedings and this has neither

.o ﬁeen done ;or threatened.

The claim that Méredith is not being treated as any
other student by other students or by persons other than the
newly a&ded.defendant-appellees doss not alter in any wise
the point here h;de. The question for this Court with re-
gard to civil contempt against these officials must be
limited to whether or not they are violating the temporary
reaﬁraining orders of this Court and the only proof made by
those‘having the burden of proof shows that they are not in

violation of such orders.




oo~ " REPLY TO MEMORANDUM OF
THE UNITED STATES

ﬂ-: Most of the authorities quoted in the nenorandm‘of
th; Ei:itgd States, Amicus Curise, have previcusly been ais-

-cussed in the original memorandum filed with this court.
» b
The only matters which could be clai.med to now be pend-

? before this appellate court are the notions for preliminary
mjvgciom Ty-the Anfcus and the Appellant, the Temporary
Restraining Orders 1s:ued without notice, and the Contempt

~ Judgments against the Governor and Lieutenant Governor of the

State of lﬁu_iu ippi. -

The thesis of the Government's memorandum is that while th }
court admittedly would have no jurisdiction to hear or deter- |
mine these proceedings, as such, it has jurisdiction in this

instance bec#use all of these things are ancillary to a por-

tion of thc'appeal of Meredith v. Fair.

i . It is our contention, as demonstrated in the foregoing
bri.ef e\m: mcillary jurladi.ction cannot survive the termina-
tion of appellate jur:lsdiction in this Bonorable Court, for

by@‘m nature it presupposes the existence of basic

-Wr

ﬁlue jurisdiction.

2

Throughout its memorandum the government adheres to its
original position that it is here before this court as & friend

" of the ecourt seeking to aid the court and not to assert & new

_ and independent governmental right. It also adheres to its




-~

original position that the relief sought is sought against
individual persons who have so acted as to be stripped of their

representative characted and unfrocked of their sovereign state

1nn35$gy, i.e., In Re Ayres, 123 U.S. 663; and @.s. 6..Alabama,_
267;;%2d'808. Yet omn ﬁrgumeht of this case,. the Attorney for
the Amicus took the position that they were*noé an Amicus but
a party agperting an independent right of the United States of

America against the State of Mississippi.

& .
R o
- iﬁéi.i!hc defendants here never contended that this court

could not, in pioper case, exercise the rights granted to it
under 28 U.S.C.A., §1651, to issue writs in aid of its juris-
diction, but it continues to be our position that appellafe
jJurisdiction eof :his'cause has been exhausted. Obviously, ,
neithef 28 U.S.C.A., $§1651, or any inherent jurisdictional
power of this court cin override the clear mandate of the Con-
-ltitution of the United States expressed in the 1llth Amendment,
which prchibits an action against a state by an individual.

The fact that this right of action may be asserted for the in-
ﬁividual, ;c counsel for appellant now contends, by the United
Séiéil”lg_an Aﬁi;us. would be the clearest of subterfugés and

would remain s patent violation of the llth Amendment'’s pro-

hibizgogs. '0 case cited by the Amicus has been affected by
ST
thiggl;rect conttitutional prohibition.

Cases Distinguished

The Toledo Scale Company case and the Dollar case have

{




been previously discussed and distinguished in our original '

siemorandum (see pages 30 & 35). : p |

The cases of United States v. District Court and United

. SEates v. Suith fnvolve mandamus. Under this procedure an
ippellate court can always require a District Court to properly
‘ uecutkitl;mdates, but this power does not extend the appel-
late jurisdiction of this Honorable Court to permit new actions
2 %Vagq.na‘t' new parties in this court. While mandamus may result
r‘iﬁdjuatﬁ?riﬁats between litigants, it cannot have the .effec

of causing adjudications as to non-litigants who have never had

their "day in court". The cases cited involving appeals from

tpe)htional Lpbox: Relations Board, the Federal Trade Commis-
:ipn mdw\»uri.aus' ‘-zcgulatory bodies are i.nappos’ite here, for in :
these cases the Court of Appeais was permitted by Act of Con- ‘

gress to exercise the function of the first or original court.

. As the 7th Circuit stated in the Natural Gés Pipe Line Co. case w
. et F ] ;

(Anicus's memorandum, page 22):

"Thus, the Circuit Court of Appeals is the first \
. forum in which a judicial hearing can be had to
+ . determine the legality of the order. In this
*"respect the legislation is similar in its terums
and purport to that governing orders of the
Pederal Trade Commission, the National Labor
s Relations Board and various other administrative
E;;if*ttodht. % % % Congress has made a grant of
% original jurisdiction to the court to reinforce,
set aside or modify the commission's order. * » %"

In the Labette County case (Amicus's memorandum, page
23), the "Circuit Court™ there referred to was the former

court of originsl jurisdiction, now denominated the District |

Court. .




On page 26, the Amicus indicates the most fundamental
fnsccuracy in its position in stating that"the merits of the
controversy (i.e., Meredith's right to admission to'che-ﬂniver-
ciq;»bf Mississippi) have been foreclosed ever since thi.s Court's

decree of June 25, 1962 " pPven as between the parties to this

litigation, which resulted in the issuance of a permanent in-
juncciog,‘!hi:rstatement is inaccurate. In reality, this is
an attempt to precludé the licigation of an entirely separate
m:agnot 12\r‘o‘1ving the parties bound by the decree. This
Bon;rable Coﬁ:£”d6§s not make laws. It interprets laws and
determines controversy between parties broﬁght.tb it on appeal.
FIn continuing injunctive proceedings, its decrees are always
subject to xeexamination, for injunctions look to the future

and are not issued as punishment or compernsation for past acts.

c-rtainly the decision in this case does not bind non-
parties 1n auch a yay as to prec-ude litigation by them of sub-
sequent cvenCs. The position of the Amicus that it "needs”
for this court to grant it extraordinary end extrajurisdictional
relief (now élaimed as an individual party right) can never be
.l l&Bséitute for the constitutiqﬂll power which this court -ugt

constantly determine to exist.

Respect fully submitted,




