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2 Jomes H. Meredith v. Charles Dickson Fair
hehatony!n the opinion about t’hedefense'sm'f"!
byappeneesandlfurthuagmethatappeneasmped
*bottom of the barrel” in their efforis to keep Meredith

hmasheouuinesthmmhisopinimldisagmwimthe
Court’sconclusiononthisissue.
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. - exack the racial barrier at the University of Missis-
. - sippl: a man with a mission and with a nervous
stomach.” R

lneonsxderingthxsmatter I recognize that the appellees
never have, and probably never will, apprave the decision
of the Supreme Court of the United States in Brown, et al.
®. Board of Education of Topeka, et al., 347 U. S. 483. Never-
theless, my approach to this issue, and I am sure it was the
spproach of” Judge Mize, is the same as my approach to
many laws District Judges are called upon to enforce where
the District Judge would prefer that the law was otherwise.
‘This has never deterred me in following the mandates of
Congress and the Supreme Court insofar as the laws of the
United States are concerned, and I am sure that it would
not deter Judge Mize in ordering the appellees to admit
Meredith to the University of Mississippi, if he felt that the
proof on this issue was not sufficient to support his decision
to deny appellant’s application for entry. -

In passing upon this case, I do not tonsider that we

"bhave a right to ignore what the effect of this decision-

could be upon the citizens of Mississippi and I feel that it
is the duty of our Courts to avoid where we can incidents
such ag the Little Rock cave and I fear that the result of
this "decision may lead to another comparable situation,
prﬁmhrlyﬁor“amanmthamissimanﬂwithanervous
stomach”. Integration is not 2 question that can ever be
seitled by Federal Judges. It is an economic, social and
tdigiomqtuhonandintheendwﬂlbeamiablysetﬂed
mtbisbads.
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corporation. The very fact that Hall-
mark sold the exhibits in question is
proof that the parties did not comply
with the order and judgment of the
Court prohibiting the use of the designa-
tions for the perfume and cosmetics and
that they did not deliver them up for
destruction.

Conclusions of Law.

Restraining orders of a Court are
binding upon parties to the actions, their
officers, agents, servayts, employees, and
attorneys, and upon those persons in ac-
tive concert or participation with those
who receive actual notice of the order by
personal service or otherwise. Rule 65
(d), F.RCiv.P., 28 US.C.

[1] The injunction of the Court is

. binding upon the parties-defendant and

those in privity with them so that de-
fendants may not nullify a decree by
earrying out prohibitive acts through
aiders and abettors, although they were
not parties to the original proceeding.
Moore’s Federal Practice, Vol. VII, pp.
1670-75; Regal Knitwear Co. v. N. L.
R. B, (1945) 824 U.S. 9, 14, 65 S.Ct. 478,

'lSL.Ed.GGl.

-

The Courts have repeatedly held that
. if & person has actual knowledge of an
injunction he may be amenable to it even
where not a party to the suit and was
not served with a copy of the jnjunction.
Mitchell v. Wilkie Gravel Works, Inc,
D.C., 181 F.Supp. 628.

[3] Successors and assxgns, not par-
ties to the enforcement order, may be-
eome part of it and subject to its prohibi-
tions when they become instrumental-

- ities by which parties-defendant seek to

pe and thereby be/in active concert
or participation in the violation of the in-

dure, Vol III, p. 502; Regal Knitwear " ;

Co.v.N.L.R. B, supra.

[3] A corporation acts through its
offizers and agents and the officers and
agents, when in control of the corpora-
tion, may be responsible for the acts
of the corporation. Parker v. United
States, 1 Cir, 126 F.2d 370. ..

The Court may punish those who vio-

late its injunctive orders and discbey or
resist its orders, decrees or commands.
18 US.C. § 401.

{4) Proceedings in civil contempt are
for the purpose of coercing obedience to
the decree passed in complainants’ favor
or to compensate complainants for loss
eaused by respondents’ disobedience of
the decree. Gompers v. Bucks Stove &
Range Co., 221 U.S. 418, 31 S.Ct. 492, 55
L.Ed. 797; Parker v. United States, -1
Cir., 1563 F.2d 66, 163 A.L.R. 379.

(5] The parties here agreed that the
issue of contempt would be first decided
and if decided in favor of complainants,
the taking of evidence on damages and
attorneys’ fees would be subsequently
heard and the right to hear subsequent
evidence on damages and attorneys’ fees
was reserved. (See transcript of record
286-288, in which counsel for complain-
ant asked that same be done and counsel
for respondents made no objection.)
Therefore, it is the Court’s conclusion
that an order be entered finding Pierre
Marche, Inc., a corporation, Hallmark
Distributors, Ine., a corporation, Fred
Malorrus, Jean Catanzaro, and Jack
Yawitz in contempt of court for the vio-

lation of the judgments aforesaid. A’

hearing will be set for the taking of testi-
mony on the matters of damages and
attorneys’ fees and the Court will reserve

(
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R v. -
Charics Dickson FAIR et al, Defendants.
Q. A. No. 3130.

o United States District Court

Action brought by member of Negro
race for injunctive relief against refus-
ing him admission to state university and
for declaratory judgment. On plaintiff's
motion for a temporary injunction and to
set the case for final hearing, the Dis-
-trict Court, Mize, Chief Judge, held that
evidence adduced established that plain-
tif was not denied admission to state
university because of his color or Negro
race but that, in honest judgment of reg-
istrar, he did not meet requirements for
all students at university.

Motion denied; case set for hearing
eon merits.

1. Domicile &~10
Evidence established that applicant
. for admission to state university was citi-
. zen of county in which he was borm and
reared and finished high school and
which, during period of military service,
he claimed as' his residence, notwith-
standing evidence adduced to show that
he had clu.nged residence to another
state: .

l Colleges and Universities 210
Evidence on temporary injunction

application established that plaintiff was

not denied admission to state university
because of his color or Negro race but
. that, in honest judgment of registrar, he
- did not meet requirements for all stu-

o+» dents at university. 42 U.S.C.A. § 1983.
[ . . : :

. ‘ l
. R. Jess Brown, Vicksburg, Miss., Con-
stance ‘Baker Motley, Derrick A. Bell,

- Jr., New York City, for plaintiff.

Joe T. Patterson, Atty. Gen. of Missis-
sippi, Ed Cates, Asst. Atty. Gen., Charles
Clark, Sp. Asst. Atty. Gen., for defend-
ants.

MIZE, Chief Judge.

Plaintiff, James Howard Meredith, is
a member of the Negro race and a citizen
of Mississippi. He filed his complaint
on behalf of himself and of other Negro
students in the State of Mississippi simi-
Iarly situated. He seeks a prehmmary
and permanent injunction enjoining the
defendants from refusing him admittance
to the University of Mississippi and for
8 declaratory judgment. The defendants
in the case are members of the Board of
Trustees of State Institutions, the Chan-
cellor of the University of Mississippi,
the Dean of the College of Liberal Arts,
and the Registrar of the University.

The management and control of the
University of Mississippi and all other

_ state institutions of higher learning in

the State of Mississippi is vested in the
Board.

James Howard Meredith filed his com-
plaint on the 31st day of May, 1961 and
alleged that he had been deprived of
rights secured to him by the Constitution
of the United States in violation of Title
42 US.C.A. § 1983. He alleged that the
University of Mississippi is limited by

_policy and custom to students on a segre-

gated basis only. The defendants an-
swered and denied the material allega-
tions of the complaint, particularly that
part where he alleged that he was denied
admittance solely because of his race.

Plaintiff further alleged that certain -

rules and regulations of the University
of Mississippi have been improperly and
unconstitutionally applied to him and
avers that he was not accepted as a resi-
dent undergraduate transfer student
solely because he is 2 Negro. This was
denied by the defendants. . .

Concurrently with the flling of the
eomplaint plaintiff moved for a tempo-
rary ning order without notice.
This application for preliminary re-
straining order without notice was de-

nied by the Court on the ground that

~ T e




s

Je b . MEREDITHv. FATR s

Cite as 199 F.Supp. 754 (1961)

notice of npphation should have been
given to the defendants. Concurrent-
ly with the filing of the eomplaint he

- glso filed & motion for a preliminary
" injunction and this motion was noticed

. for hearing on the 12th of June, 1961 at
" Biloxi, Mississippi, at which time it came

on for hearing. This motion specifically
related to the summer session of the
University of Mississippi beginning June

" 8,1961. The motion was called for hear-

ing on June 12 and before the beginning
of any proceedings the Court inquired of
counsel on both aides as to whether or not
the motion was to be heard on affidavits
or on oral téstimony. Attorney for the
plaintiff advised the Court that she de-
sired to proceed on oral testimony and the
trial was thereupon begun upon the ap-
plication for the preliminary injunction.
Not having finished the case during that
day and because prior to this time other
matters had been set for hearing on the
‘following day, the Court recessed this
‘hearing until July 10, 1961. On June 29,

. 1961 plaintiff filed another motion for

preliminary injunction, praying that the
Court would enjoin the defendants from
refusing to admit plaintiff to the second
summer session eommencing on July 17,
1961 solely because of his race and color.

~ On July 10, pursuant to the former order

of recess, the Court met and at that
time was advised that the leading counsel

_ for the defendants was seriously ill and

that his physical condition prevented his

sttendance at the hearing. The Court -

heard this matter and from the affidavits
and from doctors’ certificates determined

" that it would endanger the life of leading

eounsel if he were compelled to proceed.
He is the first Assistant Attorney Gen-
eral of the State and has taken the lead-
ing part throughout all hearings and the
"Court determined tAat sound discretion
dietated out of necessity that it should
again recess the hearing to the next
available date, which was the 10th of
Aungust. On that date counsel for plain-
¥ announced in open court that she
would withdraw her motion for prelim-
inary ‘injunction relating to the date of

leave to withdraw that motion and gave
her permission to file a later motion, but
a later motion was not filed. However,

the one that was filed on June 29, 1961

was left pending and it was this motion
that was taken up for hearing on August
10 and proceeded to a conclusion on Au-
gust 16. It is the contention of plaintiff

‘that although the July 17 session—the

second summer session-—was past, yet
it was the duty of the Court to proceed
and determine if a preliminary injunction
should be granted for the remainder of
the summer session or for future terms
or sessions of the University of Missis-
sippi. No application had been filed with
the authorities of the University of Mm—'
sissippi other than the one mentioned in
the original eomplaint.

In his original complaint the plaintiff
alleged that on the first day of February,
1961 the Registrar of the University of
Mississippi received by registered mail
an application from the plaintiff for ad-
mission to the mid-year or 1961 spring
session, which commenced on February 6,
1961. In that application he represented

himself to be a citizen of Mississippi, -

having a permanent address at Koscius-
ko, in Attala County, Mississippi, and
a mailing address in the City of Jackson,
Hinds County, Mississippi. In his appli-
cation he stated that he applied to be
classified as a junior in the College of
Liberal Arts. Thke Court finds as a fact
that he did make application by that let-
ter and that in response to that request

forms for the listing of the names of six -

alumni residing in the County of plain-
tiff's residence, who had known plaintiff
for at least two years and who would cer-
tify him as a person of good, moral char-
acter, and would recommend him for ad-
mission to the University of Mississippi,
‘but as a matter of fact these forms were
never furnished by the plaintiff. Instead,
he sent five certificates addressed “To

Whom It May Concern”, certifying that’

be was of good moral character, none of
which were signed by persons who were
alumni of the University of Mississippi.

On the 4th day of February, 1961 the ’
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other applicants whose applications had
been received after January 25, 1961 that
the University had found it necessary to
discontinue consideration of all applica-~
tions for the Spring, 1961 mid-year se-
mester received subsequent to that date.
The facts show that this was due to an

" - overcrowded condition existing in the

University classzooms and dormitories,
which had been recognized and had been

_under consideration by the University

Committee on Admissions since October,
1960 as a part of an over-all plan to up-
grade the quality of edncational oppor-
tunity afforded by the University. This

* applied to all applications made after

January 25, 1961, withont any regard to
the race or color of the applicant. The
testimony shows without contradiction,
snd I find ss a fact, that many other po-
tential applicants who made inquiry
sbout applications subsequent to Febru-
ary 4 were similarly treated and none

- were permitted to apply for the Spring,

1961 mid-year semester. The testimony
shows, and I find as a fact, that there was
no discrimination against any student,
and particularly the plaintiff, solely be-
cause of his race or color with regard to
the action of the University of Missis-
sippi in discontinuing consideration of
applications for the Spring, 1961 sermes-
ter after the January 25, 1961 cut-off
date. , .

- " By letter dated February 20, 1961

plaintiff responded to the Registrar’s cut-

A ,off telegram by requesting that his ap-
plication be considered as an application

for admission to the Summer, 1961 ses-
sion beginning June 8. This letter, as
well as all subsequent correspondence,
was sent to the University by plaintiff
by registered mail with return receipt
‘requested, which is an unusual procedure.
Again on March 26 the plaintiff wrote the
Registrar admitting that his previous
five certificates did not comply with the
regulations of the University in that they
“did not recommend his admission to the

-Oniversity of Mississippi and with this

Tetter Lie enclosed additional letters from
the same five peoplée which referred to his

-

I T PR S

mended him for admission fo the Uni-
versity of Mississippi. On April 12, 1961
Plaintiff mailed a letter which was pre-
pared by his attorneys to the defendant,
Dr. Lewis, who is Dean of the College
of Liberal Arts, which stated that plain-
tiff concluded that the Registrar had
failed to act upon his application solely
because of his race and color and re-
questing Dr. Lewis to review his case.
In response to that letter the Registrar
on May 9, 1961 sent plaintiff a prelim-
inary evaluation of credits indicating a
maximum credit allowance at the Univer-
sity of Mississippi or 48 semester hours
out of a total of 90 semester hours of-
fered, according to plaintiff’s transfer

from Jackson State Colleze. On May 15, |

1961 the Commitiee on Admissions at
the University of Mississippi met with
eight members in attendance. Only two
of these eight members had any knowl-
edge that plaintiff had applied to the Uni-
versity of Mississippi. At this meeting
no specific instructions or students were
discussed. The Committee at that time
adopted several regulations. The action
"of the Committee taken that day affected
_ the award of credit for military train-
~ing; acceptance of credits from institu-
tions which are not members of regional
accrediting associations; and also prob-
lems connected with school credits. The
undisputed testimony is that the adop-

tion of these patticular regulations were

considered in terms of the quality of
students transferred to the University
and the adoption of the regulztions was
a means of improving that quality and
was simply a part of a continuing study

and action by the Cgmmittez on Admis- ~

sions to effect such improvement. The
testimony is and I find as a fact that this
action was not taken in any attempt di-
rect ok indirect, to discriminate against
anyone solely on the ground of race or
eolor. ’

Later, in a letter received by the
University on May 16, 1961, plaintiff

stated that he desired to have his appll--

ca‘ion treated as a pending application
for admission to the summer session bé-
ginnihg with the first term v June, 1963,

T
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other applicants whose applications had
been received after January 25, 1961 that

- the University had found it necessary to

discontinue consideration of all applica-
tions for the Spring, 1961 mid-year se-
mester received subsequent to that date.
The facts show that this was due to an

" overcrowded condition existing in the

University classrooms and dormitories,
which had been recognized and had been
.under consideration by the University
Committee on Admissions since October,
1560 as a part of an over-all plan to up-
grade the quality of educational oppor-
tunity afforded by the University. This
applied to all applications made after
January 25, 1961, without any regard to
( the race or color of the applicant. The
testimony shows without contradiction,
~and I find as a fact, that many other po-
tential applicants who made inquiry
sbout applications subsequent to Febru-
ary 4 were similarly treated and none
were permitted to apply for the Spring,

, .. 1961 mid-year semester. The testimony

shows, and I find as a fact, that there was
mo discrimination against any student,
and particularly the plaintiff, solely be-
eause of his race or color with regard to
the action of the University of Missis-
sippi in discontinuing consideration of
spplications for the Spring, 1961 semes-

" ter after the Januaty 25, 1961 cut-ott

date.

By letter dated February 20, 1961
phaintiff responded to the Registrar’s cut-
,off telegram by requesting that his ap-
plxcation be considered as an application
for admission to the Summer, 1961 ses-
sion beginning June 8. This letter, as

well as all subsequent correspondence,'

_was sent to the University by plaintiff
" By registered mail with return receipt
‘requested, which is an unusual procedure.
Again on March 26 the plaintiff wrote the
Régistrar admitting that his previous
five certificates did not comply with the
regulations of the University in that they
“&id not recommend his admissfon to the
University of Mississippi anc® with this
Jetter he enclosed additicnal letters froth
the same five people which referred to his
gooa‘ mmr unuar md‘ ‘alay - recon-

™ i -
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mended him for admission to the Uni-
versity of Mississippi. On April 12, 1961

Plaintiff mailed a letter which was pre-

pared by his aiterneys to the defendant,
Dr. Lewis, who is Dean of the College
of Liberal Arts, which stated that plain-
tif concluded that the Registrar had
failed to act upon his application solely
because of his race and color and re-
questing Dr. Lewis to review his case.
In response to that letter the Registrar
on 3May 9, 1961 sent plaintiff a prelim-
inary evaluation of credits indicating a
maximum credit allowance at the Univer-
sity of Mississippi or 48 semester hours
out of a total of 90 semester hours of-
fered, according to plaintiff’s transfer
from Jackson State College. On May 15,

1961 the Committee on Admissions at

the University of Mississippi met with
eight members in attendance. Only two
of these eight members had any knowl-
edge that plaintiff had applied to the Uni-
versity of Mississippi. At this meeting
no specific instructions or students were
discussed. The Committee at that time
adopted several regulations. The action
of the Committee taken that day affected
the award of credit for military train-
ing; acceptance of credits from institu-
tions which are not members of regional
accrediting associations; and also prob-
lems connected with school credits. The
undisputed testimony is that the adop-
tion of these particular regulations were
considered in terms of the quality of
students transferred to the University

and the adoption of the regulations. was’

a means of improving that quality and
was simply a part of a continuing study
and action by the Committee on Admis-
sions to_effect such improvement. The
testimony is and I find as a fact that this

_action was not taken in any aitempt di-

rect or indirect, to discriminate against

aayonesolelyonthemundofnceor’

eolor. : -
Later, in a letter received by the

University on May 16, 1961, plaintiff =

stated that he desired to have his appll-
cation treated as a pending application
for admission fo the summer session be-
ginnthg 'nth theﬁnt ‘term jnv June, 1063,
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Many of the credits tendered by the
plaintiff for admission as a transfer stu-
dent were denied because they did not
measure up to the regulations required
of all students who applied for admis-
sion to the University. The Jackson
State College, where plaintiff was. in

. sttendance, was not a member of the

Southern Association of Colleges and
Secondary Schools. .
(1] Plaintif contends and alleges

_that he is a citizen of Attala County,

‘County, Mississippi.

Mississippi. The defendants denied this
and they contend that he was a non-resi-
dent of the State of Mississippi and not a
pesident citizen of this State, and they
eross examined him at length about his
various movements and activities. De-
fendants contend that while he was born
in Mississippi, Fet he changed his domi-
cile either to Michigan or Indiana and
that he never did move back to Missis-
sippi as a citizen, but only came back as
a student. On cross examination it was
shown that he was married to an Indiana
girl and that he claimed Michigan as
his residence; that he enlisted in the
Army from the State of Michigan and
pot from the State of Mississippi. De-
fendants further brought out on cross
examination that after he entered Jack-
son State College at Jackson, Mississippi,
he registered in Hinds County, Mississip-
pi and that when he registered in Hinds
County, Mississippi he swore falsely that
he was a citizen of Hinds County, Mis-
sissippi and that this was knowingly done
for the purpose of obtaining a registra-
tion. He admitted that he knew he was
pot a citizen of Hinds County, but that

he knew he was a citizen of Attala Coun-’

ty, and finally, on cross examination, he

" admitted that he knew he was swearing

falsely when he swore to the Registrar of
Voters in Hinds County, Mississippi that
Me was a citizen of that county. He stat-

_ @& that he had always claimed Attala

County as his domicile snd still claims it
as his donticile. As a result of his false

_swearing the record shows that he was

registered as a voter in Jackson, Hinds
In determining
whether he is a resident of Mississippi

. two farms there.

or a non-resident of Mississippi I bave
taken this evidence into consideration,
along with all of the other evidence touch-
ing on that question. The testimony

. shows without conflict that he was born

and reared in Kosciusko, Attala County,
Mississippi; that he finished High School

there and thereafter took courses in.

other schools and while he was in the
service, but that during all this time he
claimed Attala County as his domicile.
The record further shows that while he
was in the Army he made investments
back in ‘Attala County, having bought
The record further
shows that in order for one to register as
a voter in Mississippi he must bea citizen
of the state for a period of two years and
a citizen of the county and precinct in
which he was to register for a -period
of one year. It is unnecessary to detail
further the testimony touching on this

question, but I find as a fact from all of

the testimony that he was and is now a

citizen of Attala County, Mississippi.’

This holding is supported by the author-
ities of State of Texas v, State of Florida
et al., 306 U.S. 398, 59 5. t. 563, 830, 83
L.Ed. 817. :

[2], There was a good deal of testi-
mony intreduced in the cause, but very
little conflict, and the overwhelming
weight of the testimony is that the plain-
tif was not denied admission because of
Ris color or race. The Registrar swore
emphatically and unequivocably that the
race of plaintiﬂ" or his color had nothing
in the world to do with the action of the
Registrar in denying his application.
An examination of the entire testimony
of the Registrar shows conclusively that
he gave no consideration whatsoever to
the race or the color of the plaintiff when
ke denied the application for/adnﬁ@n»
and the Registrar is corroborated by oth-
er circumstances and witnesses in the
case to this effect. Careful consideration
was given to the application and in the
honest judgment of the Registrarhe did
not meet the requirements required of
all students at the University. This
testimony is undisputed and the testi-
mony of the Registrar was not unreason-




LY )

ek T T T e T e e e T LT Y e e t;*"“ T
‘158 . 199 PEDERAL SUPPLEMERT _ -

ible, but on the contrary was given open- Statutes for the death of the deceased
ly and fairly; and in addition to his employee, and the township impleaded

testimony, of course there is the pre- - the contractors as third-party defend-
sumption of law that an official will per- ants. The United States District Court

L 4

form his duties honestly.
" The burden of proof, of course, is upon
‘the plaintiff to prove by a preponderance
of the evidence that his admission was
denied because of his race or color and
this the plaintiff has utterly failed to do.
The action taken by the Registrar and
the other authorities at the University
- was not based to any extent at all on his
race or color and the plaintiff has failed
to meet the burden and the motion for
the preliminary injunction should be de-
nied.
An order may therefore be drawn de-
nying the motion for the temporary in-

i junction and the case set for final hear-

ing on its metits on January 15, 1962.
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the Estate of Sixto Quinones
v .

and

Miles Potter, Defendants and Third-Party
. Plaintiffs,
v.

Joaquinn QUINONES, Aﬂmlnistrstrlx of ‘ion.

TOWNSHIP OF UPEEE MORELAND . Courts €=403.9(19) - '

for the Eastern District of Pennsylvania,
187 F.Supp. 260, held that right of con-
tribution from.contractors was limited
to the extent of the contractors’ work-
men’s compensation liability, and the
township appealed, and the administra-
trix cross-appealed. The Court of Ap-
peals, 293 F.2d 237, affirmed the $35,000
judgment of the administratrix against
the township and directed a judgment
notwithstanding the verdict in favor of
the township against the contractors for
the full extent of its liability to the ad-
ministratrix. A motion was made in the
District Court for judgment in accord-
ance with the mandate of the Court of
Appeals. The District Court, Woed, J.,
keld that the township would be required
to pay $35,000 with interest and costs °
into the court’s registry, and that the
administratrix would be required to re-
mit to the township $7,408.71 received as
workmen’s compensation, less counsel fee
of one-third, and that two-thirds of the
future compensation should be paid to
the township and one-third should be
paid to the administratrix.

Judgment in accordance with opin-
-

Where Court of Appeals affirmed
$35,000 judgment for administratrix of
deceased employee of contractors against
township under Pennsylvania Wrongful
Death and Survival Statutes and directed

Patrick McCABE, James McCabe, Individ-  judgment notwithstanding verdict for'
uwally and as co-partners, trading as Mc-  ounship against contractors to full ex-

Ctv. A. No. 2352L

United States District Court
E. D. Pennsylvania,
Dec. 6, 1951
. “ .“.
The adminpistratrix of a deceased

employee of contractors brought an ac-
- tion against a township under the Penn-
" . sylvania Wrongful Death and Survival

Cabe Brothers, Third Party Defendants. 444 of jts liability to. administratrix,.

~/ peceived as workmen’s compensation plus

township would be required to pay $35,-
000 with interest and costs into tourt’s
registry, and administratrix would be
required to remit to township $7,408.71

eounsel fee of one-third, and two-thirds
of future compensation should be paid
to township and one-third should be paid
to administratrix. 77 P.S.Pa. §§ 1 et
seq, 671. ° . i

‘k L
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guage, under m express terms, clearly
gave it the right to obtain all of Bet-
tinger’s “akills™ withaut limitation relat-
ing to ceramic coatings. It contends that
such an interpretation is impelled when
considered in the light of the obvious ob-
jective and intention of an “establish-
ment-of a product line of ceramic automo-
tive parts” for Walker and where the
contract expres:ly provided for the pos-
sibility that Walker might manufacture
¥ | ceramic automotive parts in its own fa-
‘ojlities. It is Walker’s position that Bol-

's survey of the Bettinger plant in
4}3DUATY Was clearly within both the let-

£r and the spirit of the above-cited lan-

tion that this agreement was prospective
in nature and called solely for the trans-

fer of any future developments which
' inger might thereafter “conceive”
under the coniract. They argue that the
‘\agreement contemplated no transfer of
e developments or “know-how” already
{in existence at the time of the execution
of the agreement and consequently that
Bolton was outside the contract in mak-
ing his January survey of the Bettmm
plant.

Whatever the precise 1mport to be ul-
timately accorded the language of this
agreement at a plenary hearing on the
meritsy its broadness certainly lends at

tion. Moreover, it appears thit the par-

c  ties to this agreement apparently gave it

the interpretation for wlnch Walker con-
‘tends.

When Bolton arrived at the Bettinger
plant he informed Meeker, the general
manager, that the purpose of his visit
was to obtain “information necessary to
make a complete report which would en-
able Walker to build a plant either at Ra-
eine or Jackson * * *” Meeker testi-
fled that he was aware of the Product
. Development Agreement and that he did

er should be gathering this information

Thereafter; he cooperated fully in sup-

* WALKER MANUFACTURING COMPANY v. BLDOHIBEBG @3
Clte 4» 298 .24 688 (15%:2)

_dent in charge of engineering for Bettin-
any and all information that he wanted

. graphs taken.” Finally, after testifying

The Bettinger trusteés take the posi-.

least a surface validity to Walker's posi- -

pot think it was extraordinary that Walk- -
for the purpose of bailding its own plant, -

5

plying Bolton with whatever information
the latter required. Moreover, Bolton’s
visit to the Bettjnger plant was expressly
authorized by a Mr. Shaw, a vice-presi-

ger who stated that Bolton was “to get
except that there were to be no photo-

that the idea of Walker’s constructing its
own plant had been discussed by Novem-
ber, 1960, Meeker testified:

. “Q. * * * Butthis plant that
was being discussed was to include
the Bettinger process, so-called,
wasn’t it? A, It would eventu-
ally, yes.

“Q. Not just what had been dis- -
covered from August 18, 1960, up
until November, 1960 was it? A.
Oh. no.

“Q. It was to include the whole
works, wasn’t it? A. Absolutely.”
Walker clearly acted openly relative to

Bolton’s visit. Bolton secured permis-
sion to visit the plant, stated the purpose
of his business upon arrival and at the
conclusion of his stay, submitted a copy
of the results of his survey to Bettinger
officials. In short, during this period at
least, there does not appear to have been
any doubt among the parties to the
agreement that Walker had the right to
obtain information relative to the “Bet-
tinger process.” It has been said that
where there is doubt as to the express
lahguage of the agreement, the inter-
pretation of the parties placed thereon
should control. Eustis Mfg. Co. v. Saco
Brick Co., 201 Mass. 391, 393, 87 N.E.
596 (1909); Restatement of Contract},
Section 235 E.

At all events, the contract of August
18, 1960 undoubtedly called for Bettinger
to make available to Walker some of its
expertise in the ceramic coating indus-
try, whatever ‘the precise limits of thm
expertise may later prove to be. :

On November 28, 1960 when Bettinger
filed its petition for an Arrangement un- .
der . Chapter XI, and on November 30
when the referee issued an order ap-

-

b
i
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¥ pointing receivers, the Product Develop-
" ment Agreement of August 18 was execu-
tory. Under Chapter XI the receivers
had the power and authority to reject or
to continue to perform executory con-
tracts. After November 30, 1960 Bet-
tinger continued to render services to.
Walker incident to the agreement and
Walker made payments thereunder to
Bettinger for such services. It is un-
disputed that this contract was continued
until March 381, 1961 when Walker chose
to terminate it under a concededly prop-
er right to do so. Since the agreement
of August 18, concededly called for a
transfer of expertise, it must have been
obvious that by continuing the contract
and rendering research and development
services, Bettinger would necessarily
have to make available to Walker some
of its intangible assets, Since Bet-
tinger and its receivers expressly chose
to keep this contract in effect, we do not
" believe that Walker can be said to have
violated paragraph 7 of the referee’s or-
der by acting, apparently in good faith,
under the contract terms.
Furthermore, in holding that Walker
resorted to “self-help” in not securing
the court’s permission before obtaining
the Bolton survey, the district judge
made no mention of the referee’s order of
December 16, 1960. As noted previously.
this order called for the issuance of a
Certificate of Indebtedness to Walker in
eonsideration of a loan by Walker in the-
amount of $50,000 and expressly autkor-
ized Walker to set-off amounts that would
become. due to it on this loan against
amounts that might become due to Bet-
tinger because of the agreement of Au-
gust 18, 1960. This order was issued two
weeks after the order of November 30th
“which the court below found that Waik-
er had violated.

) Under these circumstances we believe
that Walker not only did not have to se-
cure the court’s permission to continue
receiving the Bettinger expertise under
a contract which' Bettinger, its receivers
- and trustees chose to keep in force, ‘but,
more significantly, that Walker fn fact

Bad the court’s permission through the
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medium of the referee’s order of Decem-

\
, — '3 4

ber 16, 1960. We believe that the court’s 3

reference to “self-help” and running the
“risk of colliding with the Court’s con-

.
A T

trol of the assets of the debtor-in-posses-

sion” is unwarranted and unjustified. ":

Whatever may be the ultimate determina-
tion on the merits, we do not think the

court has made the findings, or that the ’ :

L=

trustees have made the special showing, |

which would entitle them to
relief. )

The order of the district court ent,ere.’
on August 8, 1961, is vacated and tk'
case is remanded to the district court fo’
further proceedings not inconsistent witi
this opinion.
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James H. MEREDITH, on behalf of him.

self and others similarly situated,
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Charles Dickson FAIR, President of the
Board of Trustees of the State Instity.
tions of Higher Learning, et al., Appel-
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@ No. 19304,
) United States Court of Appeals
Fifth Circuit.
Jan. 12, 1962

Action to enjoin state university
from limiting admissions to white per-
sons.~The Uniled States District Court

. for the Southern District of Mississippi,
199 F.Supp. 754, Sidney C. Mize, Chief
Judge, denied a preliminary iniunction,
and plaintiff appealed The Cour: of
Appeals, Wisdom, Circuit Judge, hcld

that state university’s requirement that °

each candidate for admission furnish
certificates from alumni was denial of
" equal protection of laws in its applica-
tion to. Negro candidates, but that, under

- w0

T
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preliminary
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the- circnmstances, the order would be
affirmed.

Order affirmed and plaintiff’s mo-
tion denied.

1. Evidence &25(2)

- Court of Appeals took judicial no-
tice that state of Mississippi maintains
policy of segregation in its schools and.
colleges. .

Injunction 126

" Plaintiff in action to enjoin state
niversity from limiting admissions to
ite persons had burden of showing
hat discriminatory policy was applied
him, although existence of policy and
ts effect as guiding force were estab-

-~

3. Constitutional Law €220

State university’s requirement that
esch candidate for admission furnish
\ eertificates from alumni was denial of
equal protection of laws in its applica-
tion to Negro candidates. Code Miss.
1942, § 6791.5; U.S.C.A.Const. Amend.

4. Injunction S147

. Denial of preliminary injunction
against state university’s limiting ad-
missions to white persons would be -af-
firmed where, although one ground for
plaintif’s exclusion was found to have
been unconstitutional, record did not dis-
close whether there were valid, non-dis-
criminatory grounds, and trial on merits
could be held at early date. 28 U.S.C.A.
§ 1343(3); 42 US.CA. § 1983; US.
C.A.Const. Amend. 14. )

& Injunction 127

_ Evidence concerning state wniver-
sity summer session was improperly ex-
cluded from action to énjoin university
from limiting admissions to white per-
sons, wberein nniversity’n' policy and

: §. The marnpported colleges in Soath
. <. Carolina and Alabama are also uniracial

-} .. The Usiversity of Alahnu, however, is

;| under order to admit negroes. Lucy v.

/1 7 Adama, N.D.Ala,, 1853, 134 F.Supp. 233,

.. sfirmed 5 Cir. 228 F24 619, eert. de-

dasaol hlURN 1Q
~ MISS BLAIR

- " ... . MEREDITHv.FAIR
Cite as 298 P24 603 (1962)

_seeking to improve himself, he
" to study demanding and challenging sub-

3

€7
practice were at issue and it appeared
that plaintiff had applied for regular
term as well as for summer term.

- - * ) .

Constance Baker Motley, New York
City, R. Jess Brown, Vicksburg, Miss,
for appellant.

Dugas Shands, Asst. Atty. Gen,
Charles Clark, Special Asst. Atty. Gen.,
for appellees. ’ :

Before TUTTLE, Chief Judge, and
RIVES and WISDOM, Circuit Judges. -

WISDOM, Circuit Judge.
! James H. Meredith is a Mississippi
Negro in search of an education. Mis-
sissippi is one of three states which have
not yet allowed a Negro citizen to seek
an education at any of its state-support-
ed, “white” colleges and universities.t

After gradua'tion from high school at
the age of seventeen, Meredith volun-
teered for the United States Air Force.

"He was honorably discharged nine years

later. During his years in the service,

" he acquired thirty-four semester credits

by attending night courses at the Uni-
versity of Maryland (Far Eastern Divi-
sion, Tokyo), the University of Kansas,
and Washburn University. His A’s and
B’s at the University of Maryland show
that he applied himself diligently.®* In
addition, over the years, Meredth at-
tended numerous college level courses
offered by the Armed Forces Institute.
Jackson State College allowed him fifty-
seven quarter hours credit for the work
be had taken at the Armed Forces Insti-
tute. After his discharge from the Air
Forces in the summer of 1960, Meredith
returned to Mississippi and enrolled in
Jackson State College, a Negro college
in Jackson. Throughout his y of
elected

Ed. '1460; 3500.8.1.788.Ct.33,100
LEd. 8 (1955),

2 hﬁomumuerﬂ&mm
the grade of B in each of five subjects.
In the 19658-00 term he received 3 A’s,
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Jects indicative of a determined effort

to obtain a solid education. In the early

part of 1961, Meredith applied for ad-
" mission to the University of Mississippi.

At that time he had about ninety credits.

When asked on the witness stand why he
4 . wished to transfer from Jackson State
College to the University of Mississippi.
' . he said that he regarded Jackson Stute
as “substandard”.

9 Tanuary 26, 1961, Meredith mailed
formal applications for admission to the
‘University of Mississippi. His letter of
transmittal informed the registrar that
he was a Negro; the forms required a
statement of the applicant’s race and al-

* #o0 required him to attach a photograph.
He furnished with his application five
certificates from residents of Attala
County, each certifying to his good mor-

" al character. Meredith’s letter to the

3 . registrar' stated: “I will not be able to

" furnish you with the names [certifi-
eates] of six University Alumni [as re-
quired by University regulations for ad-

mission] because I am a negro and all
E _ , graduates of the school are white. Fue-
1. ther, I do not know any graduate person-

February 4, 1961, the registrar wired
Meredith that it “has been found neces-
sary to discontinue consideration of all
applications for admission or registra-

’ i tion fer the second semester which were

. recejved after January 25, 1961.” Uni-

. versity officials.stated that overcrowding
- at the University prompted its action.

J February 20, 1861, Meredith wrote

the registrar requesting that his appli-
ention be considered “a continuing ap-
plication for admission during the sum-
mer session beginning. June 8, 1961.”
He asked that the registrar advise him
whether his transcripts from other uni-
versities had been received and whether
he had forwarded to the registrar all of
the information necessary to make the
application for admission complete. In
.~ answer, the registrar wrote him that

- . gince the University was “unable to ac-
eept application for admission”, the ten
dollars for the room deposit was being

“we DLA LR
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" registrar and again requested that he

"This letter produced a reply-almost four

.

February 23, 1961, Meredith wrote the

be considered for admission to the sum-
mer session. The registrar did not re-
ply to this letter. March 18, Meredith
wrote, requesting that his application
“be considered a continuing one for the
Summer Session and the Fall Session,
1961”. Again he asked “whether there
remains any further prerequisites to ad-
mission”. Not having received a reply ‘
by March 26, he wrote the registrar call-

ing attention to the statement in th.
Bulletin of the University of Mississippt
1960 - Catalog, that the registrar “wil.
provide each transfer student with ap
evaluation of the credits acceptable tc
the University”, and asking that he be
sent a copy of the evaluation of his cred
its. In the same letter he forwarded
five amended certificates from the same
Attala County residents who signed the
original certificates, not only attesting
to his good moral character, but specifi-
cally recommending his admission to the
University. ’ '

Meredith received no answer from the
registrar to any of these three letters.
On April 12, 1961, he wrote the Dean
of the College of Liberal Arts of the
University of Mississippi. This letter
requested the Dean “to review the case
with the registrar and to advise Mere-
dith” which admission “requirements, if
any, [he] failed to meet, and to give
{him] some assuiance that [his] race
and color\a_re not the basis for [his] fail-
ure to gain admission to the University”.

weeks later. The registrar answered
May 9, 1961, stating that the “appli-
cation*had been received and will receive
proper attention”. As for Meredith’s,
credits, he stated that “under the stand-.
ards of the Uniyersity of Mississippi the
maximum credit which could be allovred:
is forty-eight semester bours” of the'
total of ninety according to the tran-|
scripts. Meredith wrote on May 15 and
again on May 21, 1961 stating that he
still wanted his application considered
as pending: - L

A
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"May 25, 1961 the registrar closed his

‘file on Meredxth with the following let-
ter:

“The University cannot recognize °
-the transfer of credits from the
institution which you are now at-
tending since it is not a member of
the Southern Associaticn of Colleg-
es and Secondary Schools. Our
policy permits the transfer of cred-
its only from member institutions of
regional associations. Further-
more, students may not be accepted
by the University from those insti-
tutions whose programs are not rec-
ognized.

“As I am sure you realize, your
application does not meet other re-
quirements for admission. Your let-
ters of recommendation are not suf-
ficient for elther a resident or non-
resident applicant. I see no need
for mentioning any other deficien-
cies.”

May 31, 1961, Meredith ﬁled a com-

p!amt in the United States District Court
for the Southern District of Mississippi
against the Board of Trustees of the
State Institution of Higher Learning of
the State of Mississippi, the Chancellor
of the University of Mississippi, the
Dean of the Collete of Liberal Arts, and
the Registrar 6f the University. The
Board of Trustees, apointed by the gov-
ernor with the consent of the Missis-
sippi senate, is vested, under the state
constitution, with the management and
. control of all the state institutions of
higher learning. The complaint is filed
as a class action on behalf of Meredith
and all other Negro students similarly
situated.? It seeks to enjoin, at the Uni-
-versity of Mississippi and other state
institutions of *higher learning, the prac-
tice of limiting admissions to white per-
sons. )

The particular phase of the litigation

now before this Court is an appeal from
an order of the dxstnct court denying

3. 'nw complaint invokes the jurisdiction
‘of the comrt and 28 URC.A, § 1343(3),
alleging ‘deprivation of rights in viola-

\
S covdtiaidit o L 7S
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Meredith’s motion for a preliminary in-
junction enjoining the registrar at the
University from denying appellant’s ad-
mission solely on account of his race and
color. The motion, which was filed with
the complaint, asked for specific relief
with regard to the summer term begin-
ning June 8, 1961, but the pleadings and
the hearings. show that the plaintiff
sought admission to the next available
term, summer session or regular session.
The hearing on the motion was set for
June 12, 1961, four days after com-
mencement of the first summer term.
About 3:30 p. m. on the afternoon of the
hearing the district judge stopped the
hearing and continued the case, on the
ground that he had set aside only one
day to hear the case, because’ of his
crowded docket. The case was contin-
ued until July 10, 1961, at which time,
according to the court, the entire case
would be heard since, in the interim, the
answer would have been filed. The case
could not be heard on July 10, however,
because it conflicted with the trial of a
special three-judge court case.

Since it was apparent that the first
summer term would be over before the
case would be heard, tne appellant filed
another motion urging the court to grant
a preliminary injunction before com-
mencement of the second term on July
17, 1961. The motion was fixed for
hearing on July 11, 1961. On July 10,
the chief counsel for the appellee, an
assistant attorney. general for the state,
was ill. The case was therefore con-
tinued until August 10, 1961, .

In the two months’ interim between
filing of the complaint and the hearing
August 10 the plaintiff made five un-
successful attempts to take the regis-
trar’s deposition. The first motion was
denied on the ground that the deposition
eould not be taken before the expiration

of twenty days from the filing of the

complaint. The second was denied be-
cause of the assistant attorney general's

ill health. The last three were denied -

tion‘o((l‘)thcdmprocenaadaqnd
protection clauses of the Fourteenth
Amendment and (2) 42 US.C.A § 1963
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. on the grounds that the court was “in
the process of trial on plaintiff"s motion

- fof temporary injunction and in the ex-
ercise of [the] court’s discretion”.

The plaintiff moved for the production
of records of all atudents admitted to
the February 8, 1961, term, the 1961
summer term, and the September 1961
term for inspection by the plaintif’s
counsel. This motion, filed on June 20,
was not heard until July 27, again be-
cause of the assistant attorney general’s
ill health. - On August 1 the district
judge entered an order allowing inspec-
‘tion of certain records, limiting the in-
spection, however, to “applications for
admission of “regular undergraduate
tnnsfer students for enroﬂment in the

! 1961 summer session”,

. The registrar filed his answer July
19, 1961, denying that any state law,
policy, custom or usage limits® admis-

to white persons and denying that Mere-
_ dith had been refused admission solely

averred that Meredith was denied ad-
mission because: (1) he had.failed to
submit the requisite alumni certificates;
(2) he was not seeking admission in
good faith; (3) under established rules
of the Board of Trustees no institution
is required to accept a transfer student
unless the program of the transferring
© eollege is acceptable to the receiving in-
*  stitution and in this case the previcus
program of Jackson State College is not
acceptable to the University because
Jackson State College is not a member
of the Southern Associaticn of Colleges
and Secondary Schools; and (4) for the
reasons assigned in the registrar’s let-
ter of May 25, 1961 to Meredith.

On August 10, 1961, the hearing was

4 The University regulation adopted May

" 15, 1961 provides that the University

, will “sccept credits only from institn-

tions which are members of a regional

sccrediting association or & recognized
grofessional accrediting association”™.

7 Jackson State College is accredited by

1

sions to the University of Mississippi

because of race or color. The registrar

tion”;

|  pesumed. August 11 it was continued

until August 15 in order to allow Yhe
assistant attorney general to appear in
another case. The hearing resumed Au-
gust 15 and was concluded on August 16.

The district judge allowed the appel-
lee until September 5, 1961, to file a
brief and gave the appellant until Sep-
tember 21 in which to file a reply brief.
The last summer gession was over on
August 18, The first semester of the !
1961-62 school year began September 28 .
1961,

The district judge nndered his deC'
sion December 12, 1961, denying th
plaintiff’s motion for a preliminary in
junction. The court set the case fo
trial on the merits on January 15, 1962

In its opinion, which the district cour
treated as “findings of fact and conclu
sions of law”, the court made these find-.
ings: (1) Meredith nevér presented the’
alumni certificates required for admis-
sion; (2) denial of Meredith’s admis-
gion in February 1961 was based on’
overcrowding at the University; (3) on
May 15, 1961, the Committee on Admis-
sions decided, without any attempt to
discriminate, to raise scholastic stand-
ards by accepting “credits only from
institutions which are members of a
regional accrediting association or a rec-
ognized professional accrediting associa-
(4) Jackson State College was
not a member of the Southern Associa-
tion of Colleges and Secondary Schools 4
and, therefore, many of Meredith’s cred-
its were not acceptable to the University.
The district court ruled that “the over-
whelming weight of the testimony is
that the plaintiff was not denied admis-
sion because of hig color or race”. ;

The appellant filed kis notice of ap-
peal on December 14, the day the court
below entered its formal order. Decem-
ber 18, appellant moved for an order ad-

miseion and the Council on Study and Ac-
ereditation of Institutions of ~ Higher
Learning. The College Accrediting Com-
mission is a statutory body (Miss.Code
1942, § 67915). The registrar testified - |.
that he knew of his own knowledge that
Jackson State College was’ accredited by
- -~that Comnulhn.
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wncing the date of the hearing of his
appeal. This Court granted the motion

1 ~3

: i and heard the appeal January 9, 1962.

1 : L

9 This case was tried below and argued
A ‘ here in the eerie atmosphere of never-

sever land. Counsel for appellees argue

| that there is np state policy of maintain-
! ing segregated institutions of higher

\ learning and that the court can take

% no judicial motice of this plain fact

‘) kmown to everyone. The appellees’ chief

k. ' . !eounsel insists, for example, that appel-
ks hnt’s counsel stoyld have examined the
. £mu.!oxwa1 records of all the students

and alumni of the University and should
have offered these records in evidence
{ in order to prove the University’s alleged
po!xcy of restricting admissions tn white

{11 We take judicial notice that the

of segrezation in its schools and col-
Jeges3 Cf. United States ex rel. Goldsby
. Harpole, 8 Cir, 1959, 263 F.2d 71,

l. Mississippi’s strong policy in favor of
. segsegation is reflected in its statutes.
. " Mississippi, in addition to enacting a res-
i elation of interposition, enacted & statute
requiring all members of the executive
branch of the state government to pre-
" wemnt implementation of Brown v. Board
of Education, 349 US. 294, 73 8.Ct. 733,
99 L.Ed. 1083 and enforce segregation in
I 1 the public schools and other public fa.
4 " eilities “by any lawful, peaceful and com-
2 . stitutional means” (Miss.Code 1942, §.
4085.3). There is no statute limiting ad-
missions to the University of Mississippi
: t Minsissippi State College is limited to
-t " white males (Miss.Code 1942, § 6894);
. Alrorn Agricultural and Mechanical Col-
b‘v was. established in 1878 for the ed-
~ wcation of the colored youth (Miss.Code
. 1942 § 6703); Mississippi State Colleto

’ €714); Jackson State College for Negro
’ Teachers, now known as Jackson State
" Caollege, is the icstitution of bigher learn-
ing which appellant now attends (Miss.

. Code 1042, §§ €308-01, 6309). The
- Board of Trustees has statutory suthor-
ity to provide graduate and professional

;4 1 " instruction for Negro youth outside the
: +” 'State “when such instroction is pot avail-
* -] - ~able for them in the regularly supported

. Mississippi institutions of higher learn-

{
é state of Alississippi maintains a policy -

"~ MEREDITHv.FAIR 701
Cite a2 208 .24 608 (19562) ’ )

cert. denied, 361 US. 838, 80 S.Ct. 53,
4 LEd24 78. , )

. [2] The existence of this policy is an
fmportant factor in determining the pur-

poses and effects of statutes and actions

superficially innecuous. The existence
of the policy and its effect as a guiding
force, however, do not relieve the plain-
tiff of the necessity of showing in this
case that the policy was applied to him
to produce discrimination on the ground
of race. James Meredith, like any ap-
plicant for admission to a university,
may be denied admission on non-dls-
crumnatory grounds.

IL

[3] We hold that the University’s
requirement that each candidate for ad-
mission furnish alumni certificates is a
denial of equal protection of the laws, in
its application to Negro candidates. It
is a beavy burden on qualified Negro
students, because of their race. It is no
burden on qualified white students.

ing” (Mfiss.Code 1942, § 6726.5). More-
ever, in 1059 the State Sovereignty Com-
massion of Mississippi issued a report on
the state’s Negro anpd white schools,
teachers and colleges. This report states
the following:

The 18358-1959 alloeation of state ap-
propriated funds for Senior Colleges bro-
ken down on the basis of the amount
allocated per student, is as follows:

1. Alcorn A & 3. College

—(Negro) ........... $747.63
2 Mississippi Vocational

——(Negro) ccccceeven . T25.09
3 University of MMissis-

sippi—(white) ...... . 675.69
4. Delta Btate College—

(white) ............ .. 83254
.8 Miss. State College for N

Weomen—(white) ..... 53253
& Jackson State College

—e{Negro) ........... 47647
7. Mississippi State Uni-
: versity—(white) ..... 454.67
8 Mississippi  Southern
College—(white) ...... 387.10
4. Race Relations Law Reporter 467
(1958). There is a state constitutional
provision and several state statutes re- .
gquiring segregation in the public schools.
E. g, Miss.Constitution 1956, Art. 8, §
L 207; Miss.Code 1042, § 62205, 6328-03,
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The fact that there are no Negro
alumni of the University of Mississippi,
the manifest unlikelihood of there being
more than a handful of alumni, if any,
who wduld recommend a Negro for the
University, the traditional social bar-

_riers making it unlikely, if not impossi-
ble, for a Negro to approach alumni
with a request for such a recommenda-
tion, the possibility of reprisals if alum-
ni should recommend a Negro for admis-
sion, are barriers only to qualified Negro
applicants. It is significant that the
University of Mississippi adopted the re-
quirement of alumni certificates a few

months after Brown v. Board of Educa- .

tion was decided.
In Ludley v. Board of Supemsors

. Louisiana State University of E. D. La,,

150 F.Supp. 900, affd 5 Cir., 252 F.2d
872 (1958, cert. denied, 338 U.S. 819,
79 S.Ct. 31, 3 LEd2d 61 (1958), a
somewhat similar requirement was in-
validated. There, a statute required for
admission to state universities a cer-
" tificate of good moral character address-
ed to the particular university by the
principal of the high school from which
the applicant was graduated. Negro
high schools were furnished certificates
addressed only to negro colleges. This
Court held that the purpose and effect

of the statute was to discriminate .

against Negroes. DMore recently, in
Hunt v. Arnold, N.D.Ga., 1959, 172 F.
Supp. 847, 849 (not appealed), the court
keld that an alumni certificate require-
ment of the University of Georzia adopt-
ed in 1953, was unconstitutional. In
that case the court said: “The Court
takes judicial notice of the fact that itis
not customary for Negroes and whites
to mix sgocially or to attend the same

public or private educational institutions

in the State of Georgia, and that by rea-
" son of this presently existing social
pattern, the opportunities for the aver-
age Negro to become personally ac-
quainted with the average white person,
and particularly with the alumni of a
white educational nnstxtutxon. are nec-
unnly lunited."

o«

To the extent, therefore, that the Uil-
versity of Mississippi relied on the re-
quirement of alumni certificates and rec-
ommendations, Meredith was discrimi-

protection clause of the Fourteenth
Amendment and was unlawfully denied
admission to the University.

‘L

[4] That holdmg does not dxspose
of the case. The state of the record is
such that it is impossible to determin¢
whether there were valid, non-discrim- ;
inatory grounds for the University’s re-.
tusing Meredith’s admission. Censider-
ing the state of the record and consxder-
ing that the trial on the merits, hereto-
fore set for January 15, 1962, can be
held at an early date, we feel that it ,
would promote the proper disposition of °

the case if, in declining to reverse the

-

]
nated against in violation of the equal‘%

il
3

A D .r,_.n._y\, x‘v

denial of the preliminary injunction, we

make the following observations for the
guidance of the district judge presxdmg ]

at the trial on the merits. I

A. First, the transcript and the dep- ;
esition taken in the presence of the trial ;
judge show that the counsel for the de-
fendants was allowed so much latitude
while-at the same time the counsel for ;
the plaintif was so severely circum- ;
seribed in the examination of witnesses, ;

introduction of evidence, and arxumenti

[ TR R

that the record contains a welter of ir-
relevancies and, at the same time, a con-
spicuous omission of evidence that
should be helpful to a proper determma—
tion of the case.

(5] B. The limitation of evidence
to that pertaining to the summer ses-
sion of 1961 is clearly erroneous. It is
erroneous since the policy and practice
of the University in admissions were at
jssue. It is erroneous because Meredith
made it plain that his application for ad-
mission was intended as a continuing
application to the regular term as well
as to the summer term of the University.

C. In oral argument on appeal, coun-
sel for both parties called to the atten-
t'bn of this Court that since the hegring

N

iy

P,

Ry

iy R

it L




.

“-appreved by the Southern Association of
" Colleges and Secondary Schools. This
bct llas a material bearing on the issue.

D "It is not clear from the record

: whether the University gave any effect

lo Meredith’s credits from the Univer-
‘sities of Maryland, Kansas, and Wash-
burn, and the twelve acceptable credits

 from Jackson State College, although a
#: Jetter of the Registrar seems to accept -

‘orty-eight credits.

E. It is not clear “from the record

w#heiher the University's references to
Jackson State College mean. that Mere-
3ith was rejected simply because he bhad
attended that college or he was rejected
Decause the University would not accept
oll of Jackson State College’s credits.
(Apparently, although this teo is un-
_elear, the University accepted twelve
-¢evedits Meredith submitted from Jack-
_son State.)

A full trial on the ments is needed in
"ewder to clarify the muddy record now
) before us. Within proper legal bounds,
" the plaintiff should be afforded a fair,
unfettered, and unharassed opportunity
bprwelusease A man should be able
to find an education by taking the broad

* aighway. He should not have to take
by-roads through the woods and follow
winding trails through sharp thickets, i
econstant tension because of pitfalls and
‘traps, and, after years of effort, perhaps
‘attain the threshold of his goal when he
b pest caring about it.

Aceordxngly. the order of the district
conrt. denying appellant's motion for a
preliminary injunction is affirmed. The
motion of the appellant that this Court
order the district court to enter a pre-
Bminary injunction in time to secure the
appellant’s admission to the February 6

-_um is denied. It fs suggested that the
district judge proceed promptly with a
¢ full trial on the merits and that judg-
* tent ‘be rendered promptly, especially
hvievofthetntthatanewtermd
. 4h¢ University of Mississippi begins
Mty 6, 1962. - The Court’s mndau

* 'ﬂ bt fssued fortbwnth. v

-gow Jackson State College has been

Ao =
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Balph BILLECI, Appellant,
v. :
UNITED STATES of America,
Appellee, -
and -
California Stevedore and Ballast Com-

pany, Appellee-Impleaded.

No. 17112,

United States Court of Appeals
. Ninth Circuit.

Jan. 18, 1962.

o -

Action by longshoreman against
shipowner for injuries received when
winch fell out of gear and became free-
wheeling, causing hatch section to swing
and strike longshoreman. The United
States District Court for the Northern
District of California, Southern Division,
Michael J. Roche, J., 185 F.Supp. 711,
dismissed tHe libel, and the longshoreman
appealed. The Court of Appeals, Jame-
son, District Judge, held that shipowner
was not liable for injuries sustained by
longshoreman on ground that winch was
unseaworthy when safety devices were
reasonably fit for their intended use and

the injury was caused by negligence of

fellow longshoremen in failing to use

"safety devices while using the winch,

Judgment afirmed.

1. Shipping ¢=84(3%3)

Shipowner was not liable for injuries
sustained by longshoreman on ground
that winch was unseaworthy when safety
devices were reasonably fit for their in-
tended use and injury was caused by neg-
ligence of fellow longshoremen in failing
to use safety devices while using winch,

‘eausing a hatch board to fall and mJure

longshoreman.

2. Shipping @84(3'/4
Shipowner owes & nonde!egable duty
to furnish seaworthy vessel and such duty

: extends to employees of ltevedoring com-

8 Slllpplnt Pﬂ(t%) :
' Warranty of mworthinm of vessel

Yy +7. BILLEOT v. UNITED STATES 3.

Cute as 296 F.2d 708 (1962)
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. a des;nptxon is sufficient if it may
" be aided by parol proof and the prop-
y covered by the mortgage identi-
fled.” (Emphasis added.)
[2]\ Fifty-nine years ago, in Sparks
v. Deplosit Bank of Paris, 115 Ky. 461, 74

8.W. 185, 78 S.W. 171, the Kentucky -

Court of. Appeals set forth the rule con-
» cerning the sufficiency of the description
.. of mortgaged chattels:
~ *The description need not be such ,
‘&8 would enable a stranger to select
the property. A description which
_will aid third persons, aided by in-
. -quiries which the instrument it-
" self suggests, to identify the prop-
- erty, is'sufficient.”
The court’s opinion was modxﬂed on re-
Bearing but this principle remained un-
. ¢hanged. The court said:
“The original opinion holds, and .
is fully sustained by all the text-
© writers and cases, that the mort-
gage need not of itself identify the
mortgaged property. - It is enough
if it puts the purchaser on inquiry
which, if reasonably pursued, will
‘result in his obtaining the exact in- -
- formation as to what property the
" mortgage incumbers.”
The cases of Hauseman Motor Co.
v. Napierella, supra, and Hart County
Deposit Bank v. Hatfield, supra, relied
upon by the referee in this case, both in-
volved mortgages in which the address of
- the mortgagor was not stated. The gen-
eral rule as to the importance of this in-
formation is stated in 10 Am.Jur. 756, 7,
¢)nttel Mortgages § 63: e
“A statement as to the location of
the chattels is one of the most im-
portant elements in the description.
" Other details without this element
often amount to little or nothing,
- whereas its presence with other
" slight details often makes easy the
ascertainment of the property meant
. 7 to be designated and may make suffi-
. - . elent a description which otherwise
: " would be insufficient. , There should

* be a designation of ;he property con-

veyed and oftheplacewhereitmay
bcfound.” P

In the “Note and Security Agreement” ,
here the address of the mortgagor is
stated and the mortgage provides that
the chattels “will be kept at the debtor’s
address above and not moved without the -
written consent of the secured party.”

The Napierella and Hatfield cases dis-
cuss the question of the sufficiency of
description, and the concluding portion of
the Naplerella opinion reiteraites the rule
of the Kentucky -Court of Appeals laid

" down in 1903 in Sparks v. Deposit Bank

of Paris, supra, at page 440 of 223 Ky., at
page 1087 of 3 S,W.2d: :

“A descnptxon, assisted by ex-
ternal evidence that does not add-to,
or contradict the terms of the con-
tract, which will enable a third party
to identify the property, is sufficient.

" Such is the rule prevaxhng in this
state”

The n!eree relies upon General Motors
Acceptance Corp. v. Sharp Motor Sales
Co., supra, to support his holding that the
description must enable the public in
general to identify the mortgaged prop-
erty. It is stated in that opinion:

“It is insisted, nevertheless, that
the property stored must be de-
scribed in the warehouse receipt
with the same particularity that is
required in & chattel mortgage. The
description of the property in a chat-
tel mortgage must be sufficiently
definite and certain to enable the
public in general to identify the
property. - Hauseman Motor Co. v.
Napierella, * * »”

The instrument involved in Sharp Mo-
tor Sales Co., supra was a warehouse re-
ceipt. Possession of the chattel in trans-
actions evidenced by warehouse receipts
is in the warehouseman, while possession
is in the mortgagor in mortgage trans-
actions. In that case the court observed
the, distinction between the two instru-
ments, saying:

“Obviously a different rule obtains -
as to the description necessary in a
warehouse receipt. The latter is
sufficient when it identifies the prop-

) ' erty in‘ the warehouse, or furniahe_.__
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sufficient data for the warehouseman
to ascertain and deliver the property
represented by the receipt. * * *
¥he distinction is a sound one based

" upon the essential differences in the’

character of the two transactions,

"ﬂubnrposestobembserved and

the persons to be protected.” .
In Liberty National Bank & Trust Co.

v. Miles, supra, referring to ita opinion in

the Naplerella case, the Kentucky Court
said:

“As pointed out in the above case,
an adequate description need not de-
scribe the property with utmost

- particularity, but it is sufficient if
the facts shown would enable a third
party, assisted by external evidence,
to identify it.” (Emphasis added.)

In the Napierélla case the court had

characterized as sufficient a description,
assisted by external evidence that does
not add to or contradict the terms of the
eontract, which will enable a third party

.to identify the property.

Guided by this rule, a third party
would have had little difficulty in identi-

fying the fwo-piece wine living room

suite, whether comprised of a divan or
davenport and a chair or two chairs. It
would have been equally easy to identi-
fy the yellow dinette set, whether it con-

" sisted of a table and four chairs or a

table, a sideboard, and fewer chairs. The
same “external evidence” would have
jdentified the lime oak panel bedroom
suite, mattress, and springs. The loca-
tion of the property at the address of the
mortgagors and in their possession fur-
nished reference to “external evidence”
of identification.

.While this Court is not in accord with

the modern usage of highly abbreviated
descriptions of property in mortgages of
this type, the description of the property
in the mortgage here involved is con-

sidered suficient. It would hardly be _

doubted that one interested in or affected

by the identity of the property would
have little concern deciding whether the

- bankrupt owned more than one wine-
. colored living room suite; one yellow
dinette set, or one lime oak bedroom suite.

" As stated in 14 CJ.S. Chattel Mortgages

§ 59, p. 668:

“The scarcity or plentitude of
chattels similar to those mortgaged .
is an element to be considered in
determining the sufficiency of the de-
seriptions of the chattels covered by
the mortgage, and the nonexistence
of other property to which the terms
of the mortgage could apply fre-
quently renders valid a description
in a mortgage which otherwise would
be indefinite.”

The rule governing the problem posed
here is perhaps a bit variable and each

- case may have certain convincing lan-

guage of description and “external evi-
dence.” As long ago as 1885, in Boul-
ware’s Adm'’r v. Pendleton, 6 Ky.Law
Bep. 727, 731, Kentucky’s Court of Ap-
peals announced the proper rule to be
“sufficiently broad and liberal to meet the
necessities of the careless to an extent
beyond wlnch it is nelther ‘safe nor pru-
dent to go.”

An’ appropriate order is this day en-
tered in which the petition to review the
referee’s order is sustained, the order is
set aside, and the mortgage lien is ad-
judged valid.

James Howard MEREDITH .

A. .- v. ‘-.-—-——————-'

Charles Dickson FAIR et al.
Civ. A. No. 3130.

" ‘United States Diétrict Court
S. D. Mississippi,
_ dJackson Division.
Feb. 3, 1962

Action brought by member of the
Negro race asserting that he had been
denied admission to the University of
Mississippi solely  because of his race.

5 -
P P

TP IEA w.....-,_?_,,'&il-r. R oy .

The District Court, Mize, Chief Judge,
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wd that mde}ee established that plain-
" iff was not denied admission to Univer-
sity of Mississippi as resident, under-
mduate. transfer student because of his

" Negro race or cplor.

Judgment for defendants.

-

L Colleges and Universities 10
. Evidence established that University
- of Mississippi is not a racially segregated
. imstitution; .

2. Evidence @21 »
Court would take judicial neotice of
prior custom required by state statutes,
. of maintaining University of Mississippi
" as racially segregated institution.

& Evidence 52

Judicial notice of prior eustom of
racial segregation at University of Mis-
sissippi was not enough to meet burden
cast upon plaintiff to show that he was
denied admission thereto because of his
race.

4 Evidence ¢=52
Judicial notice of facts is not con-

evidence in case.

& Federal Civil Procedure 51163
Court would take Judmal notice of .
statute.

" & Colleges and Universities &10
. Evidence established that plaintiff
‘was not denied admission to University
of Mississippi as resident, undergradu-
ate, transfer student because of his Negro
* race or color. Code Miss.1942, §§ 4065.-
3, 6718 et seq., 6724.

- 'l. Evidence ¢=5386(3)

. Sworn positive testimony, unless so
unreasonable as to be unbelievable, or urni-
less denied by sworn testunony, is to be
mpted as true,

s !'eder.l Civil Procedure €161

Where plaintiff failed to maintain ac-
tion in his own behalf, he could not main-
tain it as a class action. 'Fed.Rules Civ.
" Prée. rule 23(a) (3), 28 U.S C.A. .
" 20 PSupp—15 -

ati,
. .

- MEREDITH v. FAIR o 225
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elusive but is considered with all other .
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Constanee Baker Meotley, Derrick A
Bell, New York City, R. Jess Brown,
Vicksburg, Miss., for plaintiff.

Joe T. Patterson, Atty. Gen., Ed Cates,
Asst, Atty. Gen., Charles Clark, Sp. Asst. »
Atty. Gen., for defendants. :

HIZE, Chief Judge.

Plaintiff, James Howard Meredith, is
a member of the Negro race and a citizen
of Mississippi. He filed this suit against
the members of the Board of Trustees of
State Institutions, the Chancellor of the-
University of Mississippi, the Dean of
the College of Liberal Arts, and the Reg-
istrar of the Univelsity. He alleged that
he sought admission to the University of
Hlssxssxppl as a resident, under-graduate,
“transfer student to that Institution and
that he was denied admission solely be-
cause of his race. The complaint was
answered by the Defendants, denying that
be was refused admission solely because
of his race.” A motion for preliminary
injunction was filed and a full and com-.
plete hearing upon the motion for the
preliminary injunction to enjoin the De-
fendants from refusing to admit him was
had by the Court and on December 12,
1961 his motion for preliminary injunc-
tion was denied and the Court set the
case for final hearing on January 15, 1962.
After fully hearing all the evidence and
eonsidering the record on the motion for
a preliminary injunction the Court held
that the Plaintif was not denied admis-
sion because of his race. The Plaintiff
filed his notice of appeal from that judg-
ment on December 14, 1961 to the Court
of Appeals for the Fifth Circuit, which
appeal was heard on January 9, 1962 and
the opinion rendered by the Court of Ap-
peals on January 12, 1962, 298 F.2d 696,
affirming the judgment of the District
Court, and the Court of Appeals denied
the motion of the Plaintiff to order the
District Court to enter a preliminary in-
Junction in time to secure the Plaintiff’s
admusiontothel?ebmarystermofthe
University.

The statement of the pleadings and the
background of the facts leading up to the
ﬁing of the luit are contained in th-
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epmonoftbeDmtnctCourtwh:chm
. filed on December 12, 1961 and which is
reported in 199 F.Supp. 754.

The only question now posed for deci-

sion is whether or not the Plaintiff was
denied admission to the University of
Mississippi solely because of his race or
color and only & question of fact appears
for determination.

4— After the Mandate came down from the

Court of Appeals a hearing of the con-
troversy was begun in the District Court

_en the final merits on the 17th of January

and was concluded on the 27th of January,
and after oral argument was submitted to
the Court for decision. During this hear-

ing many additional witnesses testified,

principally the parties to the suit, and in
addition thereto all the testimony that

. was given on the hearing for the prelimi-
- nary injunction was introduced into evi-

dence along ‘with all of the exhibits, and
several questions of law relative to pro-
cedure were raised. -

“The Plaintiff obtained a subpoena duces
tecum addressed to the Registrar of the
University to bring with him certain rec-
ords pertaining to the admission and
denial of all the transfer students from
the summer term to the date of the trial.
The Defendants moved to quash the sub-
poena duces tecum, which was overruled,
and the Plaintiff moved for an inspection
of the documents to be produced under
the subpoena duces tecum before placing
the Registrar on the witness stand. The
Defendants objected to this procedure on
the ground that the only way Plaintiff
eould obtain inspection of the documents
was by motion under Rule 34, showing

" .. good cause for the inspection and produc-

tion. The Court overruled this objection
and stated that in this particular instance
it was permissible to look through the
shell of the subpoena to bring with him
the documents and go to the substance
and that rather than delay the trial to

permit a motion under Rule 34, the Court ™

‘would require the Registrar to bring the

" applications and all correspondence.per-
taining thereto with reference to all stu-

+ dents from the summer school up to the

date of the trial, and would permit the

Plaintiff to inspect those documents with-

-

- B ‘- ¢«

mmmusmmx ' . \7_

out making a mohon under Rule 84, for
the reason that it was apparent that there
was sufficient good cause appearing that
the Plaintiff would be entitled to inspect
the documents with reference to transfer
students situated as was the Plaintiff.
Rule 34 of the Federal Rules of Civil
Procedure, 28 U.S.C.A., of course, re-
quires that when one is in possession of
documents that.are material to the issues
in a lawsuit, he may be required to pro-
duce them on motion and on showing of
good cause, but in this particular case it
was proper and not error for the Court
to rule as it did. Plaintiff alleges and
contends that he was denied admission
solely because of his race. Defendants
categorically deny that he was denied ad-
mission because of his race and aver that
his race had no bearing at all on the re-
jection of his application for admission.

As held on the hearing on motion for
preliminary injunction, the evidence over-

_ whelmingly showed that the Plaintiff was

not denied admission because of his race.
The Plaintiff, during this hearing on the
merits, called as adverse witnesses nearly
every member of the Board of Trustees,
who testified unequivocally and definitely
that at no time had the question of the
race of a party ever been discussed at a

- meeting of the Board of Trustees or at

any other place and that so far as the
members of the Board of Trustees was
concerned, all policies and. regulations
were adopted and followed without regard
to race, creed or color, and that at no time
was the application of James Meredith,
the Plaintiff, ever discussed by any mem-
bers of the Board of Trustees. The Reg-
istrar, who also had testified on the mo-
tion for preliminary injunction, again
testified to the effect that the question of
the race of the Plaintiff was not discussed
or considered in any--way whatsoever
when his application for admission to the
University was being considered. All of
the other officials of the University testi-
fied to substantially the same thing. One'
member of the Board of Trustees was not
used, in addition to-a few members who
were not called because of ill health. 4
The effect of this additional testimony
lieard during the trial on the final merits
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, " Cite a9 202 ¥.8upp. 23 (1963)

ltrenxthens the former finding of the
Court that the Plaintiff was not denled
admission because of his race, rather than
weakens it. -
[1-4] The proof shows on this trial,
‘and I find as a fact, that there is no cus-
tom or policy now, nor was there any at
the time Plaintiff’s application was re-
Joected, which excluded qualified Negroes
from entering the University. The proof
shows, and I find as a fact, that the Uni-
versity is not a racially segregated insti-
tution. Prior to the decision in the case
of Brown et al. v. Board of Education of
Topeka et al., 347 U.S. 483, 74 S.Ct. 686,
98 L.Ed. 873 there was such a custom
which was required by the statutes of the
State of Mississippi and the Court takes
Judicial potice of that custom as outlined
by the statutes prior to thé trial of the

" Brown case. This custom or doctrine had

been approved by the doctrine of the Su-
preme Court of the United States in the
ease of Plessy v. Ferguson, 163 U.S. §37,
16 S.Ct. 1138, 41 L.Ed. 256. Prior to the
Brown decision this was a legitimate and
Iswful custom and it was within the prov-
ince of the Legislature to pass those Acts,
The proof in the instant case on this hear-
ing fails to show that the application of
any Neg'to or Chinaman or anyone of any
other race has been rejected because of
his race or color. Under the proof in this
ease judicial notice, while considered, and
properly so, is not enough to meet the
burden of proof east upon Plaintif to
show that he was denied adm}ssion be-
eause of his race. Judicial notice of facts
is not conclusive on factual matters, but
is considered along with all the other evi-
dence in the case. Shapleigh v. Mier, 299
U.8. 468, 57 S.Ct. 261, 81 L.Ed. 355;
Words & Phrases, Vol. 23, p. 294, and the
1961 pocket part. .

{8,6] The Court takes judicial notwe
of Sec. 4065.3 of the Mississippi Code of
1942 as amended. This was passed in
1956 and the Act requires the officers to
use any lawful, peaceable or constitutional
means to prevent the implementation of
or the compliance with the integration

gdnlom of the Sapreme Court of .the
nited States, The Legislature in pass-

“MMMhnindhmueq
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legitimate means to prevail upon the Sn-
preme Court of the United States to re-
turn to the doctrine of Plessy v. Fergu-
son, but nowhese are any of the officers
required to disobey the decisions of the
Supreme Court of the United States.
There ia nothing in the Act that obligates
or casi{s a burden upon any official to dis-
obey or disregard the decisions of the Su-
preme Court of the United States or to
use any unlawful methods to prevent
compliance. All the proof in this case,
considered in the light of the opinion of
the Court of Appeals affirming the judg-
ment of this Court and denying the pre-
liminary mJunctlon, but holding that it
was improper to consider the failure to
furnish certificates from the alumni of
the University, demonstrates clearly that
the Plaintif was not denied admission
because of his race. I have weighed the
testimony carefully in the light of the de-
cision of the Court of Appeals and have
rejected, in weighing it, the evidence to
the effect that he had failed to furnish
certificates of the alumni, and have taken
Judicial notice of the statutes affecting
the custom of segregation, and am of the
opinion, and find as a fact, that he was

not denied admission because of his race. -

It is rather difficull to determine the
weight to be given to judicial notice of
facts as differentiated from judicial no-
tice of laws, but giving full consideration
to the judicial notice that the policy prior
to the decision in the Brown case was to
segregate the races, and considering that
policy along with all the evidence in this
case as of 1961 and 1962, I conclude that
the evidence is insufficient to hold that
that policy i3 now in effect.

[7] The burden of proof was upon the
Plaintiff to prove by a preponderance of
the evidence that there was a policy at
the time of his application of denying
entry to the University of Mississippi be-
cause of race, and to prove by a prepon-
deranceottheaidencethatsuchpobcy
was applied to the Plaintiff in order to
produce discrimination. The Plaintiff
failed entirely to meet that burden, but
on the contrary the evidence shows rather
conclusively that he was not denied ad-

wission because of his race. In the trial
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on the merits every witness called by the
Plaintiff testified that the race of the
Plaintiff was not discussed or considered
at all in passing on his application for ad-
mission. Each member of the Board of
Trustees who was called testified that the
question of race was not at any time dis-
cussed with any othér member of the
Board of Trustees concerning the admis-
sion of applicants to the University of
Mississippi. It is a well accepted rule of

“law that sworn positive testimony, unless

80 unreasonable as to be unbelievable, or
unless denied by aworn testimony, is to
be accepted as true.

Since all of the evidence and all of the
exhibits that were introduced into evi-
dence on the trial of the motion for pre-
liminary injunction is now before this
Court upon this trial on the merits, I
adopt the finding of fact that was made
in my opinion of December 12, 1961 as
my finding of fact herein, and in addition
thereto I find as a fact from all of the
additional evidence that was offered gqn
this trial, when considered with all of the
evidence offered on the former trial that
the Plaintiff was not denied admission be-
cause of his race and that the evidence
taken in its entirety shows clearly that
there was no denial of admission because
of his race or color. In adopting the find-
ing of fact which I made in my opinion
of December 12, 1961, I am making the
same finding after having disregarded
those features of it that were eliminated

, by the Court of Appeals in its decision

affirming my judgment.

- The Registrar, on cross examination By

_attorney for Plaintiff, testified that if the

application filed by the Plaintiff for ad-
mission were considered as still a pending
application for admission that he would
not accept the application of the Plaintiff,
but that his rejection of the application
for admission would.be based not in the
slightest on his race, but that the same
_rule would be applied if the applicant had
been a white person; that the race of
the Plaintiff did not enter into his judg-
ment. The Registrar gave as his reagon
for this statement that credible evidence
-had been furnished to him since Plain-
'tHt"s applications had been presented and

L .

rejected that Plaintiff was a rather un-
stable person; was depressed at times
and of a highly nervous temperament:
that the Plaintiff had sworn falsely before
the Circuit Clerk of Hinds County in
making application to register as a voter,
swearing that he was a citizen of Hinds
County when, as a matter of fact he knew
he was a citizen of Attala County, Missis-
8ippi and that through this false affidavit
Plaintiff had procured himself to be regis-
tered as a voter by the Circuit Clerk of
Hinds County, Mississippi; that Plaintiff
had filed five certificates by citizens of
Attala County, certifying that he was of
good moral character and recommending
him for admission to the University, but
that subsequent investigation showed that
in procuring theSe certificates Plaintiff

made false repregentations to the signers

as to the purpose for which he intended
to use them, stating to {wo of the signers
in substance that he was without a job
and needed these statements to help him
get a job. .

Some of this evidence was objected to,
but was tentatively received in evidence.
Since the main question befqre me is
whether the Registrar, an administrative
officer of the State of Mississippi, had

acted in good faith in his rejection. of

Plaintiff’s application for reasons other
than race and since these facts were not
known to the Registrar at the time the
application was rejected, I have conclud-
ed that this testimony should not be ¢on-

" sidered and have not considered it in
. reaching my conclusions.

There is one other question of law
which was raised prior to the beginning
of the trial on the merits that should
be commented upon. - A motion was filed
by the Defendants for the organization of
a three-judge court to pass upon the con-
stitutionality of the requirem:nt of -the
Board of Trustees of State Institutions of
Higher Learning that every application
for admission to any state institution
must be accompanied by recommenda-
tions of five alumni. T did not pass upon
this question in considering the applica-
tion for a temporary injunction becgusd
of the universal rule that constitutional
questions will not be considered if a de-
. . h
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scision can be reached on non-constitu-
_tional questions. In that decision I de-
nied the application for temporary in-
- junctwn stlely on the finding of fact that

" jected because of his race.

- Under the laws of Mississippi this
"~ Board of Trustees is a gonstitutional
" -body and its duties are fixed by Articles
- - ¥, et seq., Title 24, Vol. 5, Recompiled,
<" of the Mississippi Code, being set forth
"~ in Section 6724 and the following sections
" of that chapter. The Registrar in act-
- ing on Plaintifi’s application was engaged
in the enforcement of an order made by
an administrative Board ‘acting under
- the statutes of Mjssissippi, but I over-
tuled the motion, declining to request
$hat a three-judge court be cohvened be-
eause the Court of Appeals had, in its
opinion, declared these requirements of

Mississippi law unconstitutional.

. f8] Inasmuch as Plaintiff has failed
. ;- to meet the burden by showing by a
preponderance of the evidence that he
was denied admission to the University

"~ of Mississippi solely becanse of his race,
-the complaint must be dismissed. The

. Plaiatiff undertook to bring the action
< as.s:class, acting under Rule 23(a) (3)
" of the Federal Rules of Civil Procedure,
baut since Plaintiff failed to maintain this
action in his own behalf, he cannot main-

tain it as a Class Action.
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-Plaintifi*s application had not been re--
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Cite as 202 F.Supp. 229 (1961)

judge District Court, Perry, J., held that
interstate commerce motor vehicle com-
mon carrier engaged in bona fide trans-
portation of crude rubber prior to 1958

Transportation Act had no right, under

“grandfather” clause of that act, to con-
tinue transporting crude rubber without
obtaining certificate of public convenience
and necessity from Interstate Commerce
Commission. -

Complaint dismissed and temporary
restraining order dissolved.

Commerce €=8520(4)

‘ Interstate commerce motor veluclo
common carrier engaged in bona fide
transportation of crude rubber prior to
1958 Transportation Act had no right,

under “grandfather” clause of that act,
to continue transporting crude rubber -

without obtaining certificate of public
convenience and necessity from Interstate
Commerce Commission. Interstate Com-
merce Act, §§ 203(b)(6), 206, 207 as
amended 49 U.S.C.A. §§ 303(b) (6), 306,
307.
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