THE "JUDGMENT OF CIVIL CONTEMPT"
ERTERED BY THIS COURT IS NOT VALID -
AS A JUDGMENT OF CIVIL CONTEMPT.

-

m ":Iudgx:;eqt of Civil Contempt"™ entered by this Court
against Governor Ross R. Barnett and .L:leucenant Governor faul
B. Johns;:n, Jr. is not valid as a judgment of civil contempt
for the following reasons: . '

A(l) Title 18, U.S.C.A., Sec. 401, which provides in
part that a COurt of the United States "shall have power to
punish by fine or i.mprisonment" (Eophasis Added) contempta of
its tuthority applies to civil as well as criminal contempts,
(2) No fine other than a compensatory fine to be paid to the
complaining party'ca'r.x be assessed as a punishment for civil.
contempt, and the ".:Iudgment of. Civil COntempt"' entered by this
Court provides that tﬁe fines to be levied be 'paid to the United
States; (3) HNo showing of damages or injuries sustained by
Appellant, James H. Mércdith, as a result of the alleged vio-
lation of this Court 's orders by Governor Ross R. Barnett and
Lieutenant Govermor P#ul B. Joh:;son, Jr., has been shown and
absent such showing, no fine can be imposed for civil contempt;

(4) The "Judgment of Civil Contempt" ent:ered by this Court

did not provide for a remittitur of the punishment to be m—

poaed upon compliance w:l.th this Court's orders, thus making the

imposition of .such punishment one for criminal, not civil contempt.
l’irn:ly, 1t must be taken to be the law that the pro-

‘visions of Title 18, U.S.C.A., Sec. 401, that a Court of the

' United States "shall have power to punish by fine or imprison-

went” (mphuia Added) contempu of 1its authority npply to

s _,c:l.vil u vell as criminal contempto.
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Estes vs. Potter (Sth Cir. 1950), 183 F.2d 865, cert:

den, 340 U.S. 920, 95 L.Ed. 664, was a purely civil contempt

for failure to’aﬁswér quesfiona propounded by 1mmigtation 1napec; .

tors pursuant to federal Statutes., The defendant asserted his
fiﬁth_Amendment rights against‘self-incriéinatiqﬁ as ;:defenae;:
€0 his refusal to amswer. In discussing the punishment that
could be levied for civil con;empt, this Court said at 183

P.2d 866

"The proceeding 1s one of civil contempt,
which 1s not punishable by both fine and
rigsonmwent for the same offense; but
that does not preclude the court from im-

posing a fine as a punitive measure and
imprigonment as a remedial measure, or
vice versa. Sec. 401 of the New Criminal
Code, 18 U.S.C.A. Sec. 401; Penfield Co.,
etc., v, Securities and Exchange Comm.,
330 u.s. 585, 67 s.ct. 918, 91 L.Ed. 1117,
1124." (Emphasis added).

- And, United_States vs. Montgomery (U.S.D.c, antana 1957) -

155 P.Supp. 633, was also a purely civil contempt case. A;
155 ?.-Supp. 637, the Court said:

. "A court of the United States has power
to punish by fine or imprisonment, at
its discretion, such contempt of its
suthority as 'disobedience or resistance
to its lawful writ, process, order, rule,
' decree, or command.' Title 18 U.S.C.A.
- . Sec. 401. This applies to civil as well i
a8 criminal contempt proceedings. When a
ine is imposed in cvivil contewmpt pro-
ceedings, it is punishment for past con-
temptuous conduct. Imprisooment in eivil
contempt cases is ordered where the defend-
ant refuses to do an affirmative act re-
quired by an order mandatory in its nature.
. Gompers v. Bucks Stove & Range Co., supra;
. Penfield Co. v, SQEQCQ, 330 U.S. 585, 594,
- 67 s.ct. 918, 91 L.Ed. 1117." (Emphasis Added)

Thus, as a prelimiﬁary'mgtter, it is clear thngftha
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The other three contentions of respondents will not_

be discussed separately, becausé the cases tnvoiving these

points éontain a discussion of two or more of them, and for

 the sake of convenience, we wiii_deal with the other three con- °

~

tentions on a case-by-case basis.

Cliett v, Hammonds, (5 Cir. 1962) 305 F.2d 565, was a
civil contempt case in which the district courf entered an
order that unless the defendant, Mrs, Cliett, burged herself
of contempt within 30 days, she was to be confined in jail for
& period of 90 days. | A ‘
On appeal, this Court affirhed in part and reversed in
part the order of the distriet court, on the grounds that the
~ automatic imposition of tie unconditional 90-day j;il sentence
~ after failure of defendant to purge herself can#tituted punitive,

not coercive punishment, and was .thus in the nature.of criminal,

 'not>civ11 contempt., )
This Court, speaking through Judge Brown, at 305 F.2d
- 369, used the following pertinent language which.we tﬁink is
controlling in this case: |

- "Thus, with respect to the very element of
the jail sentence itself, a specific time -
(30 days) was allowed in which she could
purge herself. Had she done so within
that period, the confinement was expressly
- remitted entirely. Thus far the object-
ive of the judgment was to coerce the
recalcitrant party into compliance with .
the Court's decrees. That is the mark of
- efvil contempt. Coca-Cola Co. v. Feulner,
- S.D.Tex., 1934, 7 F.Supp. 364. The sanc-
" -+ tion imposed by the judgment is commonly
~:r referred to as remedial. But after the
"~ expiration of that 30-day period without
compliance, the 90-day jail seatence auto-
matically became unconditicral in exccu-

. kion and duration. HNo provision was rade
 for release from fomrisorcent cnce tne 90w
- day confinement ecrvanced,. Tais wn3 me
related to contermnorary ccopiioces with

xﬁf;the Court 8 decrese." (Ewphasis Added) , r.¢¥;i§
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The judgments of civil contempt entered in this cause
by this Court have the same flaw as the penalty imposéd by the

district court in Cliett v. Hammonds, supra. In this case,

"as in Cliett, Respohdents were given a specific time to purge

}themselves of civil contempt. Here, as in Cliett, after the

expiration of said specific time, the punishment to be imposed
sutomatically became unconditional in execpﬁion and enforce-
ment. In each case there was no provision for the remission of

the penalties imposed after the expiration of the specific time

-within which the parties could purge themselves. In this case,

the judgment of civil contempt entered againét Governor Barnett

does not provide for a remission of the imprisonment or fine
upon his compliance with the orders of this Court, and the

same is true as to the fine imposed upon Lieutenant Governor
Johnson. We submit that if this Honorable Court follows its

holding recently made in Cliett v. Hammonds, supra, that it

‘will hold in this case that the punishments for civil contempt

imposed upon Governor Barnett and Lieutéenant Governor Johnson
are for criminal, not civil conteﬁpt, and should be.seéiaside
or modified 8o as to make the punishment imposed solely for
eivil contempt. ' |
Boylan v. Detrio (5th Cir. 19515 187 F.2d4 375, was a

civil contempt case where the district court imposed a fine

' without any showing that the complainants had been injured by

defendant's failure to obey the injunctive order. In discuss-

~ ing the judgment that may be meted out for civil contempt,

. this Court said (187 F.2d 379):

“In these cases the requisites and condi- _
{ tions of civil contempt and of the remedial
~orders appropriate thereto were all present.




These requisites are that a civil contempt :
exists only where there is a disobedience ) .
of court orders to the damage of the other
party and the punishment is by imprisonment
to coerce the performance. of an affirmative
- act or by the impogition of a fine to com-
pensate the injured party for actual loss
or damage suffered because of the disobedi-
ence of an order or decree of the court made
¥or his benefit. :

"In Parker v. U. S., 1 Circ., 153 F.2d 66,
163 A.L.R. 379, one of the cases mainly relied
on by appellees, it is said: 'In civil con-
tempt proceeding a punitive fine cannot be
imposed upon respondent, and where a fine
is imposed it must not exceed the actual loss
to the complainant caused by respondent's _ :
violation of the decree in the main cause .
plus complainant's reasonable expenses in the
proceedings necessitated in presenting the con-
tempt for the judgment of court.'

4 _ "In U. S. v. United Main Workers of

; America, 330 U.S. 258, 67 s.Ct. 677, 680,

A 91 L.Ed. 884, it was declared: ‘'Where com-
pensation is intended in civil contempt pro-
ceeding, a fine is imposed payable to com-
plainant but fine must be based on evidence
of complainant's actual loss (from the con-
tempt), and his right, as a civil litigant,
to the compensatory fine is dependent upon
the outcome of the basic controversy.'”
(Emphasis Added)

It 1s settled by the ggz__g case and other suthorities
4 that chz punishment to be imposed for civil contempt may be
a coercive or remedial; if coercive, the penalty to be 1m§osed
3 is imprisonment until compliance, and if remedial, the punish-
;ig _ ment to be imposed is a fine payable to the complaining party
: to compensate him for past violations of the court's order.
'SQO_Gompers v. Bucks Stove & Range Co. (1911), 221 U.S. 418,

‘and United States v. United Mine Workers of America (1947),

| 330 U.S. 258. In Goﬁgers, supra, the Court aaiﬂ (221 u.s8. 451):

"But, as we have been shown, this was a pro-

caeding in equity for civil contempt, where .
.. the only remedial relief possible vas a fine, e

payable o the coqylainant. L
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And in the case of Champion Spark Plug Co. v. Reich

4 (u.s.D.C., V.D. Mo. 1951) 98 F.Supp. 242, the Court said at
' - Page 244: ' ' )

*The present proceeding is one for
alleged civil contempt. . As said by the
, " Supreme Court, in McComb v. Jacksonville
: Paper Co., 336 U.S. 187, 69 S.Ct. 497, 499,
4 - ' 93 L.Ed. 599: ‘'Civil * * % contempt is a
E sanction to enforce -compliance with an order
- of the court or to compensate for losses or
" damages sustained by reason of noncompliance.*
The plaintiff seeks a compensatory order in
this case. Such order could not be made in
thé. sbsence of a showing that the plaintiff
has actually sustained damages.

It is clear that {n order for the complaining party, in

this case James H. Meredith, to be awarded any compensatory

- damages by way of fine as a punishment for civil éontempt, said

complaining party mis-; show by competent proof the extent of

the injuries or dam;zges austa_iﬁed by -him Secause of the f'ail:n::e |

to obey a court order. | _ ' B
Babee-Tenda Corporation .v. Scharco Manufacturing Co.,

(U.S.D.C., S.D., N.Y. 1957) 156 F.Supp. 582, was a case involving
purely civil contempt. Plaintiff asked the court for tlie follow-
ing fines to be imposed on defendant for its bemefit: (1)
$5,987.23 for counsél fees and disbursements in pteparing for
. - and -prosecu.ting the contempt proceeding; (2) '$19,681.20 because |
of lost sales v"caused by the defendmt'.s violation of the injunc~
tion. ' . | ’

The court allowed the $5,987.23 fine for counsel fees
and ol:her expenses of the litigation, but diaallqweid't.he 319,681.‘20

for lost sales because plaintiff did not make ccmpetéﬁt proof as
to its damages or mjuries as to this item, the figure being
arrived at by g@cl and cpeculau.op. The Court said (156 F.Supp.

pry . ) i

. 588):




Yanish v. Barber (9th Cir. 1956) 232 F.2d 939, vas a
eivil contempt case. In discussing the fine th;t may be im--

posed in a civil contempt case, the Ninth Circuit said (232 F.2d
944) : ' '

"A fine imposed 'must not exceed the actual
. loss to the complainant caused by * * *
g violation of the decree * * *' Parker v.
3 United States, 1 Cir., 1946, 153 F.2d 66,
— 71, 163 A.L.R. 379; Boylan v. Detrio, 5
- Cire,, 1951, 187 F.2d 375, 379; Christensen
Engineering Co. v. Westinghouse Air Brake
Co., 2 Cir., 1905, 135 F. 774, 782, and
‘the imposition of a fine which bore no re-
lation to the injury suffered * * * wag un-
authorized', Eustace v. Lynch, 9 Cir., '
1935, 80 F.2d 652, 656, 'Such fine must of
- course be based upon evidence of complain-
ant's actual loss * * *' United States v.
United Mine Workers of America, 330 U.S.
258, at page 304, 67 S.Ct. 677, at page -
701, 91 L.Ed. 884; Christensen Engineering
Co. v. Westinghouse Air Brake Co., supra,

- 135 P. at page 782; Boylan v. Detrio, supra,
187 F.2d at page 379. ‘'Unless it is based
upon evidence showing the amount of the loss
and expenses, the amount must necessarily be «
arrived at by conjecture, and in this sense
it would be merely an arbitrary decision.’'
_Christensen Engineering Co. v. Westinghouse
“Alr Brake Co., supra, 135 F. at page 782;
llozstrom v. Wahl, 7 Cir., 1930, 41 F.2d 910,
914.

" Dnited States v. Creen (2d Cir., 1957) 241 F.2d 631,

‘aff. 356 U.S. 165, 2 L.Ed.2d 672, involved purely criminal con- "
‘tempt, the offense being "jumping bail", and t:he’éourt sentenced
defendants to three years impr:l.soment for this concempt:. In

A affirming the judgment of the district court, the Second Circuit”
said (241 7.24 633): | |

g - , * "In a civil action ordinarﬂy the proceed-
= I » ing 18 only remedial and imprisonment is
i imposed only to coerce compliance; but it
may also be punitive, provided its penal
character be clearly emough disclosed from
" - the outset.,”




"plaintiff's claim of actual damages must
. be established by competent evidence and

the amount must not be arrived at by
mere speculation or conjecture.

It is also the law that if all or any part of a fine

- assessed as a punishment for contempt is payable to the United

P

' States where the United States is not the coﬁplainant that the

inposition of such a fine is for criminal and not civil con-

tempt., -
In Norstrom v. Wahl (7th Cir. 1930) 41 F.2d 910, the

defendant was found in contempt and the Court imposed a fine
of $1,000.00 upon him, with $500.00 thereof to be paid to the .
United States and $500.60 to.the complaining pért&. Atlbl F.2d
912 the Court said: \ |

"It is important to classify the proceeding
here-~whether for civil or criminal contempt,

- or both--since the order for payment to the
United States of part of the fine imposed
can be supported only in a proceeding for
criminal contempt, and for payment of part
to the plaintiff only in one for a civil
contempt.” (Ewmphasis Added)

In Nye v..United States (1941), 313 U.S. 33, 85 L.Ed.

1172, the Supreme Court, in discussing whether a contempt order
entered by the district court was civil or criminal, said (313
U.S. 43, 85 L.Ed. 1177): | '

™rhe order imposes unconditional fines

payable to the United States. It awards

no relief to a private suitor.' zEmphasis

_Added) :

The Supreme Court there held the punishment 1mposed to

be for ctiminal contempt. |

In McCrone vs, United States (1939) 307 u.s. 61, 83 L.Ed.

‘1108,-the petitioner refused torgive testimony to an internal

‘ ;»'tcvcnua agent-phisuanz to a federal statute. After his refusal




to testify, the district court ordered petitioner to give testi-
' mony, but he remained adamant. _Petitioner was then to.gnd in
contempt for his failure to cbey the court's previous order to
testify before the agent and was ordered held in ja:ll until he

. purged himself of contempt by obeying ths order to testify |

In deciding that the contempt was c:!.vil, not criminal,
1n nature, the Supreme Court said (307 U.S. 64, 83 L.Ed. 1110):
' "While particular acts do not always readily

lend themselves to classification as civil

or criminal contempts, a contempt is con-
sidered civil when the punishment is wholly

remedial, serves only the oses of the

lainant, and 18 not Etﬁea as a
-ﬁterrent to offenses against the public.”
(Emphasis Added)

United States v. Onan (8th Cir., 1951) 190 F.2d 1, cert.

den. 342 U.S. 869, 96 L.Ed. 654, dealt only with civil contempt.
' There, the opposing party moved for an order for the informer-
plaintiffs to show cause why they should not be held in con- -

. tempt of a prior order of the court. The d:l.stricc court found |
the mfomer-plaintiffa in contempt, and ordered tban to pay a

. fine of $2,500.00 to be paid to the moving parties to compensate
them for d&mages sustained by the contanptuous acts. The Court
of Appeals affirmed the judgment, holding that the punishment

" sought and meted out was wholly iemedial, and pointed oﬁt that
ctn proceeding was instituted by counsel for »-appelfees 'and not
by tb; Un:lted Sta;tes ctcorney, and that the order adjudging
appellants in contempt awarded damages to lppellees, wvhich clear-
ly marked the proceeding as civil not criminal,

| For the reasons above stated, Respondents submit that

the ""Judgment of Civil Contempt™ entered by this Court against
then in this cause s not valid as a judgment of civil contempt.




In any mnt, it is well settled that as to the con-

finement aspect of the punishment i.mposed for c:l.vi.l eontempt,
confinement can only be imposed in order to compel the' doing
of an affirgative act required by the terms of a valid injunc- )
tion or restraining order. See United States v. Montgomery, .
155 §.Supp. 633, 637 and G_qggers v, Bucks Stove and R_ege Co.,
221 vU.S. 418. o

m restraining orders i.ssued by this Court against

-
~

Governor Barnett and Lieutenant Governor Johnson were grohibi-
tory, and did not reduire the performance of an affirmative’

act. The only requirements of affirmative acts imposed upon

A

these persons by this Court are contained in the purge require-
ments, and of course, the purge requirements cannot and should

not go beyond the scope of the original restraining order.
Thus, it follows that Govermor Barnett and Lieutenant

Governor Johnson cannot be imprisoned for civil contempt in
 this caée, becsuse the conditions precedent for such imprison-

ment punishment do not exist.
To ‘the extent that this Court s “Order of Ci.vi.l
Ccmtempt" was based upon the petition for citation for civil

contempt filed by the United States, we respectfully submit
it was clearly erroneous. As pointed out previously, only the

opposing pai:ty in the main lawsuit: can institute proceedings

for civil contempt, which are for its bemefit.
Much reliance has been placed upon the case of Bush Bush v.

. Orleans Parish School Board, 191 F.Supp. 871 (1961), but that

'cuc only ntrengt:hm our, position here. In Bush, the Uni.t.ed

3 .Stam was btought in as m:lcus curia.e only for the purpose of |
f{ ‘j; - vindicating thc ‘court's authority. Under the universal-rule, .
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criminal, not ecivil, contempt. The following language used by
the court in Bush is pertinent here, and clearly shows that the
" government there came in as amicus solely for the purpose of

‘windicating the authority of the court. At 191 F. Supp. 876,

- the court said: ' o S .

*“The Justice Department was not inter-
vening to protect a special interest
of its own. Nor was it to champion
the rights of the plaintiffs or de-
fend the harassed School Beard. It
came in, by invitation, to aid the

. court in the effectuation of its
Judgment, 'to maintain and preserve
the due administration of justice
and the integrity of the judicial
processes of the United States.'

e « o As we have said, the government
entered the case only to vindicate
the authority of the court.”
_ It follows that the only contempt proceedings that
could be initiated by the United States here are those in

crimi.nal contempt.




AN ORDER oF CONTEHPT CANNOT EXTEND OR ADD TO
\ . THE TERMS OF AN INJUNCTION ORDER ON WHICH SUCH
" " CONTEMPT IS BASED.

a—

N

) Bone of the present defendants were enjoined by virtue
of the injunctive order of this Court of July 28, 1962.

The only inJunctive orders of this cOurt which are

rblated to the contempt proceedings against Govermor Barnett

‘and Lieutenant Governor thnson are the temporary restraining

orders issued September 23, 1962.

For convenience of reference, the order issued on the
petition of the United 3tates as amicus curiae témporarily
.reSCrains the following conduct: k

¢]. Arresting, attempting to arrest, prosecuting or
insricucing any prosecution'against James Howard Meredith
Aﬁnder any statute, ordinance, rule or regulation whatever,
;or account of his attending, or seeking to attend, the
‘UDiversity of Mississippi; <
"n. Instituting or proceeding further in any civil
'ac:ion against James Howard Meredith or any other persons
E - ": on accounr of James Howard Meredith's enrolling or seeking'
to enroll, or attending the University of Hississippi
"3, Injuring, harassing, threatening or incimidatipg
Jhmes Howard Meredith in any other way or by any other
means on account of his attending or seeking to attend rhe
University of Mississippi; -
4. Interferiné with or obstructing'by aﬁy means ;r
'in lny mannex the performance of obligations or the enjoy-
" ment of rights under this Court's order of July 28, 1962
¥;and the order of the United States District Court for the

;:if,rjfgﬁlTZJSOntbern District of Hississippi entered September 13, 1962, .

:ln this tct:ion, sad
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. of its officials, or employees, which has the effect of

’,attendance of appelltnt at the Universtty of Mississippi.

5. Interfering with or obstructing, by for_ce, threat,
lrrest or otherwise, eny officer or agent of the United States
in the perfort:ance of duties in t:pnnection with the enforce-
ment of, and the prevention of cbstruction to, the orders - \
entered by this Court and the District Court for the i
Southern District of Mississippi relating to the enrollment

and attendance of James Howard Meredith at‘the'University of

_Mississippl; or arresting, prosecuting or punishing such

officer or agent on account of his performing or'seeking to

perform such dnty "

Other specific action is probibited as to proceeding with -

. ‘regard to criminal and injunctive actions in Hinds County, Mississippi.

Governor Barnett and Sheriff Gilfoy are restrained under

' appellanﬂh restraining order from taking:

ik any actions or doing any act calculated to or which
does interfere with the admission, registration, or ettendance
of nppellant at the University of Mississippi. ’
o Mekk any action to enforce or serve the fnjuaction
dbtained by the Governor on September 20, 1962 in the
Chancery Court of Hinds County, Misaissippi Firsc Jhdicial i

.District, against registration and lttendance of appellant

at the University of Mississippi.
“#ikany action to.enfbrce any other injunction obtained

" 4n. the State Courts of Mississippi against appellant, his

agents and attorneys, the Uniyereity of Mississippi, or any

interfering with the registration, enrollment, or continued
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Iho covernor and all other officials, ggentsz or egzlozgos
. of the State of Mississippi are restrained from: -

Sk making application for any future injunctions 1n

tbo state courts of Missiasippi, or any other courts,
directed against the appollant, his agents and attormeys, or
officia1; and employees of the University of Mississippi,
_which are dosigned to iopede and obstruct the registration
-'lnd ogoﬁndance of appeilanc at the.Univeraity of Mississippi."

: o The Governor alone is restrained from:

o ek ordering the state police of Mississippi or any
state officials, or employoes, or other persons; to arrest,
obstruct, or,ofberwise interfere with the freedom’of move-
ment of appeliaot "

~In the judgment of civil contempt, Governor Barnett was
found in conteampt of both of the above ordera and was ordered
atrested‘ggg fined 310,000.00 per day unless he showed to the

éourt within five days: .

1. That be vas fully complying with the terms of the
reotroining orders; and | |
2. That be bad notified all law enforcement officers
and officers under his jufiadiction ox commano:
“(a) To cesse all resistance to and interference with
the orders of the 5th Circuit and the Diotrict Court; and
(b) 7o maintain law and order at and around the

v University and cooperate with the Sth Circuit and the

U. S. in the exscution of the Sth Circuit's and District
Court's orders, to the end that Meredith was potmittod

~ to register and remain as a student under the same cond:l.-‘
- tions applicable to sll other students." '
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~ Lieutenant Governor Johnson' was judged to be in civil

contempt in the restraining order issued by the United States and .

was required to pay a fine of $5,000.00 per day unless ‘he showed

within five days that from the instant of the_issuance of the order

53 bad been and was in full cﬁmpliance with the terms of the'order,
and intended to obey the order in the future, and would during any
times he was Governor make the notifications required of Govermor

Barnett above. (At this juncture it might be appropriﬁte.to

observe the completely penal nature of the punishment as to i

‘Lieutenant Governor Johnson, who was not to be given one second

to begin his compliance; his fine started unless five days later
be could show that from the instant the order was issued he had

already been in compliancé. Under any interpretaéion, the order
was not remedial to secure compliance unless compliance existed

slready, thus it could serve no remedial,purpose.)‘ |

In the case of Terminal Railroad Assn. of St. Louis, ét'al

v. United States of America, et al, 226 U.S. 17, the Supreme Court

was faced wi&midentical legal situation. They sta:ed:

_"In contempt proceedings for its enforcement, & decree
will not be expanded by implication or intendment beyond the
meaning of its terms.when read in the light of the issues.
and the purpose for which the suit was brought; and the facts

. found must constitute a plain violation of the decree.
(Authorities cited)™ ‘ | o

!bis case has been follawed in several of the circuits i.e.
Star Beddiqa Co. v. England Co., 239 F.2d 537 .(8th Cir.). Sesalso

'~ Cyclopedia of Federal Procedure, 3rd Edition, Vol. 15, Contempt,’
 Section 87.23. . ., . 07t ooen =




aVhadh wWMLLRLEE & HULCLJ A il bt il & QGLAM MVE pPEibtLLLV e

Cmplinnée is the only test. As the Court in this case has

poi.nted out, a finding st any time that a party is not in
civ:l.l contempt in no way precludes the later issuance of a
rule to show cause why the same party is not :l.n c:lv:ll contempt .
at a subsequent date. By exactlsr the same reasoning, it is
only fair that compliance be Judged on the basis of what
presently exists ,' especially as to public officials who are en-
titled to a strong presumption that they will act ptoperly in
the futurt. We respectfully submit that the Court does not
have the suthority to tequire a shawing by the chief execttivé
of a sovereign state that he .never will exercise .the official
discretion vested in him by the people in any manner which

. 'ccvm'ld conflict with any provision of or;lers as broad and all-
inclusive as the tempo:ary restraining ordets issutd in this |

cause. v : - , .
- We call to the Court's particular attention in the -

order obtained by the United States: Paragraph 2 which would

foreclose any civil action as to the 'atté’ndance' of Meredith

.. and P"aragraph-lp which forbids ﬁterferencé by any means with
this Court's order. These ptohibitions would de.ttainly‘ encom-
pass legal appeals as we11 as threats to the public safety
cauaed by or at the instance of Meredith himself. |

In the order obtained by appell.ant, the same cbjec-
tions are certainly present as to the first section set out
| above. Also,‘ the injmction cieariy goes beyond ,the Eleventh
" Amendwent in the paragtapb enjoining all State officials from
acting to seek fnture 'relief‘from any col.;,rt, and the last pari-
graph obviously puts an aura of protection around Meredith which
:h enjoyed by no membcr of this court or any other citizen of , -

e this Hation, and to which he 1 clearly not entitl.ed. o




Wr, the above objections pale into ina:l%n:tfi-
cance beside the second patagraphA of the contempt judgment
wherein the Govermor and Lieutenant Governor were required to
'perform acts they have no legal auﬁhority to perforni under
the laws of the State of Mississippl. This was clearly sn ex-
" pansion of the original restraining orders ‘vb-eyand any issue made
or vhich could have been made therein'or in the real lawsut.
'the Board of 'frusteea who were properly parties have the
tesponsibiuty for paintenance of law and order on the Uni-
versity campus; the Governor has authority to act on].y when _
| this force breaka down or fails or refuus to act. 'rhe
Lieutenant Governor, of course, is only the President of the
State Senate. |

. Meither of these officials have ordered any officials
" to resist or interfere with the orders of thj..s Court, and no
" such official is now so integf;afing or resisting. Neither
purge requirement is less than an mwarranted. expansion be-
yond the ‘plain meaning of tha propef terms of the Temporary
leatraining Orders of September 25, _1962. o ‘
With deference we submit this Court may not and

. should not adjudge ccmpliance by such terms.




' THE FEDERAL COURTS HAVE NO POWER TO
MANDATORILY REQUIRE THE BOVERNOR OR
LIEUTENANT GOVERNOR OF A STATE TO
- PERFORM THE CONSTITUTIONAL AND
- ' STATUTORY DUTIES OF HIS OFFICE IN . o
- ANY PARTICULAR MANNER, B o

' " Under the Constitution of Mississipp:l the- Governor

is the Suprwe hecut:lve Officer of the State. It would not T
be possible to detail the multitude of duties imposed onm
him but among them is that of Commander in Chief of the

State Militia when not called into the‘aervice of the

o ' Mation. He directs all executive business of the State; SRR
s . be is the directing head of all executive qlebarﬁ;nents_of -

the State Government and may iequire information from them

as to the status of their deparmenté at any time ;s he is

| required to see that the laws of the atate’are faithfully

; executed; he may calll the legislature into éxtra_ordinarj

session when ihe circumstances require; he is réquired to
commmicate to each regular session of the legislature tlie

, condition of the State and recommend the‘pasuge of such

 measures as he may deem expedient and he is answerable to.

~ 1

. the peopl.e for failure to perform his duties only,by. ﬁayv
. oflimpeactment (Sec. 50, Constitution of Mississippi). |
4 _ | To admit the éower of this Court to arrest the
- Governor and piaca him in prisén or to othen.d'ise to coerce
the Governor to perform the will of this Court and hot_ his
own in the exercise of his .ofﬁc:lal 'powéra would be to make | _ )
of the Governor of a u'wereign state only a puppet of the .\
ICOurt and install this Court a8 Governor of the sovereign
'7"8tate of uu..xscippi L RS




If this Coart has the power to assume mandatory

| i.njunétive control of the official powers of the Governor,

by that sawe power it would be able to assume tt;e powers

: . . 'of the legislative branch and prescribe by its mandate what
| .laws the legislature should or should not éass.
’ - With the sovereign powers ;af the state so. pre-
-~ empted by this Court, the pe.ople of the ,s.t:ate would no
-longer be subject to the control of a "Re:publican Form of

. '.Government"',. such as guar!anteed.by Article 4, Section 4,
‘of tb; Fe({eral COnstitu'ti;m, which republiéan form of
gWement is and of necessity must -be a gdvermnent by
officers duly chosen by the péople.
Such encroachment on the sovereign powers of
- Mississippi, as a.~State, could well mark the ,beginning of the
end of the dual system of sovereignty, fedef#l and state,
under which this nation was established. -
l' ‘With t.hé sovereigﬁ power of the states usurped .
by the Pedéral Covernment, there would be no need for United

States Senators and Representatives to represent the people

TRy

1 " ‘of a puppet state and & once sovereign state would be reduced
to a helpless depen&éncy of the Federal Govérmnept.. |

In addition to the coneﬁitutionél quest;oﬁs involved
:ﬁete still remginé .t:he‘ conéideration of public policj. Under

our system of dual soveréignty of the staté and the United

b,s’t_al:.es? it would be unséemly for the officials of 693
j "love:eignty.tq exercise any power in such .a way as to hinder
. and interfere vwith the exercise of s;';vereign pmvérs by fh;
" other. Such exarcil; vould destroy‘t_:vhe balance of equal

lmraigngy, preveat cooperation in ‘atMt of common C
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| objectives, and undermine the spirit of unity which has
-.and should pervade the Federal Union.

It 1s for these reasons, no doubt, thot according
to the preseotiy‘established law, the Chief Executive of a
State has been uqiforol; held to be immmne to the subpoena

‘of any Court. Such principle of law 18 clearly stated in

16c.J3.8., p. 382, Sec. 159:

"It is well settled that public officials
are not bound to disclose state secrets -

. or to submit public papers to judicial
-serutiny, Partly on this ground, and
.partly because of the immunity of the
executive form judicial control on
account of the tripartite separation
of powers, it seems now to be undisputed

" that courts cannot compel the attendance
of the chief executive as a witmess. The
same doctrine has been applied where the
governor of a state refused to obey a
. subpoena directed to him as an individual
and requiring him to produce in court an
engrossed copy of a statute and deposition,
and also where that officer had been subpoenaeg
to appear before the grand jury and give testimony
concerning riots which were under investigation

Chief Justice Marshall is quoted in Miles vs. Bradford,

Governor of Magyland Md. Rep, 22, p. 170, as saying in

Mhrbury vs. Madison, 1 Crouch 145-

®That the President is invested with
certain important political powers, in .
the exercise of which he is to use his
own discretion, and is accountable only
to his country in his political character
and to his own conscience.'"

and following this language the Supreme Court of Maryland
added:~ o

"The Chief Magstrate or the Governor

of the State bears the same relation

. " to the State that the President does
= -. to the United States, and in the dis-
T charge of his political cduties is .
entitled to the same immuaitdles, =
privileges and exemptions "o -




In Hawkins v. The Governmor of Arkansae, 1 Ark;lkep.
Pe 586, the Arkansas Supreme Court stated the same rule of
law as follaws-' ‘ -

~'.1

L

”Then the Governor of the State is -
not amenable to the Judiciary for

the manner in which he performs, or -for
his failure to perform, his legal or
constitutional duties. His actions being
political, must of course be politically
examined in the manner pointed by the
"eonstitution.”

The samée rule of law has been announced by the Courts
of thirteen other states said decisions being styled as
follows-

Bawkins v. Governor, 1 Ark. 570; Bisbee
v. Drew, Gov., 17 Fla. 67; Low v. Towns,
8 Ga. 360; People v. Bissell 19 111. 229;
People v. Yates, 40 I11, 126; State v.
Warmoth, 22 La. Ann. 1; In re Demnett,
32 Maine 508; Southerland v. Governor,
29 Mich; 320; Rice v. Governor, 19 Minn.
103; State v. Governor, 39 Mo. 388;
Insuiries by Govermor, 58 Mo. 369;

‘State v. Governor, 1 Dutch. . 331; Mauran
v. Smith, 8 R. I. 192; Turnpike Co. v.

{ .. Brown, 8 Baxter 490; Houston Railroad

: .Co. V. Randolph, 24 Texas 317; Donnelly

i v. Roosevelt, Governot (1932) 259 N.Y.

In Donnelly vs. Roosevelt, Governor, supra, the Supreme

-

Court of New York considered the exercise of judicial control
ever then Governor Franklin Délano Roosevelt:

"(12,13) While as a gemeral practice : -
arbitrary power has no place in our '
- .- system of government, judicial authority
-+ 7 18 clear and well established that in the
o - functioning of the departwents of govern-
. ... - ment, executive, legislative, and judicial,
- .. the Constitution has emumerated the povers
. and defined the limitations of each. Ome
- cannot encroach upon the other and have
.~ the balance of powers preserved. The
FERSR respondent, as Governor of the State R S
2 1is immme from interference by judicial Lo
...~ process and free from judicial control R




in his performance of executive powess,

| A sphere of duty has been established

for the executive, and within that orbit
of power the exercise of his judgment and

~ suthority is immune from judicial encroach-

ment. - ' . _
(14) Courts have no power over his person,

~and they camnot commit him for a discbedience

of judicial process. For errors, if any, of

law or of fact in tbﬁspeoeeeding,naw'pending

before him, he is-responsible, not to the

courts, but to the people, and to his own

conscience.” o .

Invv1cksburg & Meridian R. R. Co. vs. Robert Lowry,

) Governoriofhnississippi, the Supieme Court of Mississippi

© sailds

".Seq. 158,

§gn

"The consideration that discbedience |

of the writ may be followed by imprison-

- ment until compliance, is decisive against

the propriety of its issuance against the
governor in any case. The chief executive
power of the State is vested in hin. It is
his duty to see that the laws are. faith-
fully executed. The power of the State

i is at bis command for this purpose. ‘He
may in cases of emergency convene the

legislature. He has important functions ,

as part of the law-making power. It would
be his duty to employ the power of the

State at his command to maintain the ,
rightful authority of the judiciary and o
enforce its judgments. May that judiciary .
imprison him for refusal to obey some order . £

. 1t may make to operate on him as the chief

executive of the State? Whence comes this
ascendancy of the judicilary over the executive?

‘They are co~ordinate departments, created alike

by the constitution, declared to be aistinct,

- and to be kept separate as to the exercise
. of the powers confided to each.”

The sawe rule is stated in 16 C.J.S., p. 831,

-

as follcws: . L }A,fl  '“ft:;«f

-~ "It 1s a rule of general application that
& court will not by means of an extraordinary
. remedy or prerogative writ such as mandamus,

. injunction, prohibition or certior .

- interfere with or control executive and

R T




administrative officers or boards in the
exercise of their discretion.” . :

High's Extraordinary Legal Remedies, 3rd Ed. P.

128, states:

“While it may be conceded that the doctrine
of the cases cited, in the preceding section,
allowing mandamus to the chief executive
officer of a state as to the performance
of purely ministerial duties, has much to
compvend it in the very strong reasoning
adduced by the different courts in its -
- support, yet the weight of authority 1is . -~
wiiioe .. ¢learly opposed to this doctrine. And -
B -~ the courts of Arkansas, Georgia, Illinois,
. - Indiana, Mississippi, Louisiana, Missouri,
- .Michigan, Maine, Minnesota, New Jersey,
-~ Rhode Island, Florida and Tennessee have
: by a uniform current of authority established
the doctrine that the chief executive of the
state is, as to the performance of any and
a2ll official duties, entirely removed from
. the control of the courts, and that he is
beyond the reach of mandamus, not only as
to duties of a strictly executive or political
nature, but even as to purely ministerial acts
" whose performance the legislature may have _
required at his hands.” g

__we sincerely hope that thls Court will not sound

 the death knell of our constitutional form of government in

_this nation by asserting control over and thereby taking unto

1tse1f by the mandatory injunctive process the performance
of the official duties of the Governor of a sovereign State.'

The foregoing authorities establish,-we submit, that this

Court has no such power. S : L

-~




THE GRAVE CONSTITUTIONAL PROBLEM PRESENTED
HERE CAN ONLY BE SOLVED BY REQUIRING A
PROPER LITIGATION OF THE ISSUES RAISED,

 We tespectfully submit that the true issue which

» emerges from the numerous actions taken by this ‘Gourt and by

ft&h executive head of the Government of’Mississippi is an
issue of proper procedure which is essentially based on the
constitutional power of each of the actors.

If an aetion.of the executive (in his official B
capacity and not his personal capacity) creates an inttusion
upon an individual right, the only proper procedural and
constitutional way to test the inttusion.is an original Ju-

dicial challenge of the executive discretion which produced

the conflict. Cf.. The Three Judge court proceedings in

Strutwear Knitting . Vo Olsen, 13 F. Supp. 384 and

, terligg . Constantin, 287 U.S. 378 where specific and ex-

clusive jurisdiction to pfekibitively enjoin state action
. under 28 U.S.C.A. 22%1 is'exercised.'

Since discretionary action by the executive arises

from the exercise of an equhl constitutional anthority with

- the authority of the judicielrpfocess,.snch executive action
{s not and camnot be a contempt of thevjudicial process per se.
l An examination of the'executive action under threat of judicial

contempt asserts a paramount judicial authority which does not

constitutionally exist. | L

T

The judicial branch has declared.neredith 8 right to

iy sy

attend the University. As to the school authorities who were

 defendants in this cause, the matter is res jndicata. Their

v

- _ection was properly ehallenbed as a contee; however, the
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independent discretion exercised by the chief executive officer

of the State was not an action of contempt for this Court's

.decree even'though such decision amounted to a breach of the

rights Meredith secured as against the college board.
This action of the executive did not raise an ancil-
lary or collateral question in the Meredith case. It raised

e eompletely independent judicial issue calling for a judicial

. determination as to the correctness of the executive decision

of the State. -

Heredith or the United States should have instituted

‘a judicial proceeding to determine the validity of that action.

They created the constitutional problems here present when they

required the Governor to answer injunctive and contempt processes

.of this Court in this cause when his independent executive de-

‘cision had never been judicially examined in a proper proceed-

As sacred as the decisions of this Court may be in
binding the rights of the parties to private litigation_before
them, such decision can, under our constitutional form of |
government, ‘be no more sacred than the executive decisions

entrusted by the people to their Governor. For the courts, the

'executive and the legislative branches of our government exist

only for the people, to do their bidding and protect their rights.
1f, in such an independent judicial proeeeding,, the

decision made by the executive 18 reviewed and found to be’

ineorrect, and if after such determination he should persist,

then the eorrect and constitutional remedy is not by msndatory




' :injunction or mandamus or other affirmative judicial remedial

rv'writ which attempts to set the determination of the judiciary
in place of or above the determination of the executive and
which could lead to the exact equivalent of his impeachment

. and removal from office but it is by way of prohibitory in- - s

'_junction for which he cannot be imprisoned or by the remedy of -
impeachment provided for by the State Constitution. |
o The Court may also, in the event of the Governor 8
failure to abide by their proper decision, mandatorily

4 enjoin; not'him, but,’the agencies_or forces through which he
may seek to accomplish'this‘act of executive discretion.

The Court can use physical force through the form of
its marshals in the Eastern District of Louisiana or the “
district wherei#- it sat. 28 U.S .C.A., Sec. 547. (This s
“the only force legally appropriate to enforce its decrees _
vhich are not laws. Cf. 10 U.5.C.A. Sec, 332,333, in the
light of the repeal of 42 U.S.C.A. 1993 ) These marshals may
.assemhle a posse comitatus or other appropriate aid and the
executive intrusion may be physically removed, but he cannot

be arrested and thus indirectly impeaohed

The results may be substantially the same, to-wit

the execution of the Court's decree, but the difference in

. procedure required is vital to constitutional principles.

S Our thoughts camnot help but to recur to ‘the words |
e of Judge Griffith in the case of State v, McPhail, 180 So. 387, .

lﬁlfél vherein he pointed out. L ;3 u‘“, ) ‘f‘;“nuf~ fff:”i;»‘flﬁpr




,”. . . it is true that no writ of injunction
or mandamus or other judicial remedial writ

~~ will run against the Governor or any member of
- the legislature, in his official capacity;
_ but whenever they, or any of them, or any other
officer acting or assuming to act for the
govermment, puts into action any agency .which
comes into collision with the private personal
or private property rights of any' person with-
in the jurisdiction of the state,. such per-
sonal and property rights of the citizen and
‘their infringements are always subject to
inquiry and redress by the courts, as against
any unauthorized act by any officer of the
state, whatever his character and rank may
be, and all appropriate judicial process
will be directed to and against his agents
or agencies--and against the officer himself,

other than those expressly above mentioned'

It is respectfully submitted that while prohibitory‘
injunction as to the Goyernor was improperfin the present pro-
ceediﬁgs, the order with regard to contgmpt‘thefegf against
him was complgtely-improper in any proceeding, for it not oniy

. providéd for thé.éovernor's arrest, bﬁt also included mandatory
purge reqﬁirements beyond the constitutional competence pf thig
ano;éble Court.‘ Neither the Cpnstitﬁtion of the United States
nor the Coﬁstituiion of the Stéterf Mississippi has &eclared
any of the three branches of gbvernment to be the supréme of
cbntrolling'braﬁch and no power has been vested in this Court

" to remove the exécﬁtive head of a state. That power has been

 lodged By the'pebple exclusiveiy in the process of impeachment
and nowhere else. ‘ - L
No graver constitutional issue has ever faced this
Ghn!tcnd while it is more than understandable that the d:;rt
’ deunnds compliance with its judicial decree, it is less than
: }J conntitutional for that compliance to be obtained by the extra-‘

 41awfu1 use of armed forces or by the assertion of a supremacy

s

L
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fon the part of this Court which we with the greatest posstble

deference submit it does not possess. o ;
Ihe Government has cited no case, nor could it cite
tny case, which contains any precedent whatever for a federal

" or state court ordering the arrest, and in effect, causing

the impeeehment of, a governor of a sovereign state. .
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- THE FEDERAL JUDICIARY CANNOT ENJOIN OR MANDAMUS THE FUTURE

PERFORMANCE OF A DISCRETIONARY ACT BY A STATE

EXECUTIVE OFFICER,

' The Question of how or woether the Federal iudiciary
has s'rigot to discipline executive officers of a state for
past aots»wi;l be discussed elsewhere in this memorandum'but

| tho solerpoint to be dis¥pssed here concerns the court's |
'requiréments in connection with purgation that relate to
~compelling a staté:érscutive officer to presently state ths

course of his future conduct. In the case of Scott v. Donald,

165 U.S. 107, the Supreme Court of the ﬁnitéd Ststes considered

a class action injunction against peace officers‘as a class

or group and expressly rejected the right -or authority to
‘grant such injunctions in these words'- '

"The decree {s also obJectionable because
it enjoins persons not parties to the suit.
This is not a case where the defendants named
represent those not named, Nor is there
alleged any conspiracy between the parties
defendant and ather unknown parties. The acts
complained of are tortious, and do not grow
out of any common action or agreement between
constables and sheriffs of the state of South
Carolina, We have, indeed, a right to presume
-~ that such officers, though not named in this
- suit, will, when advised that certain provisions
of the act in question have been pronounced
unconstitutional by the court to which the
constitutional of the United States refers such
- .© questions, voluntarily refrain from enforcing such
. provisions; but we do not think it comports with
.- well-gsettled principles of equity procedure to :
¢ include them in an injunction in a suit in which
- they were not heard or represented, or to subject
' them to penalties for contempt in disregarding
‘ ’ such an injunction."_

In Watagn v, BLcm, 313 . s. 237, the Supreme Court held =

'“kﬁthst a sta*emant by an officer that he intends to perform his 1




duties is not a sufficient justificatien to warrant a
federal court from enjoining all state prosecutlng officers
1n the state of Florida from acting in any way to enforce a
statute that is, in fact, unconstitutional.

In Moyer v. PeaBodv, 212 U.S. 78, the United States

Supreme Court approved of the arrest and detention by a

governor of an individual who the chief executive of a state
thought should be arrested to put down a threatened insurrection.

The Court stated:

¥So long as such arrests are made in good
faith and in the honest belief they are
needed in order to head the insurrection off,
the governor is the final judge and cannot

be subjected to an action after he is out of
office on the grounds that he had not reasonable
ground for his belief . . . The ordinary
rights of individuals must yield to what he
deems the necessities of the moment. Public
danger warrants the substitution of executive
process for judicial process,"

~ As Mr. Justice Frankfurter pointed out, this executive
decision must not always be to try to find the leader or key
man in a mob, but can be directed against the cause of the

insurrection. 1In Feiner v. New York, 340 U.S. é68, he stated:

"It is not a constitutional principle that in
acting to preserve order the police must proceed
- against the crowd, whatever its size and temper,
~ and not against the speaker."
To truthfully respond to the purge requirements and
to the questions asked by this Court, it would be necessary
for the executive of this state to abdicate his obediance to
his cath of office and say thet regardless of what his discretion
dictated he should do in some conceivable future situation or

inconceivable future situation, he would elways choosge to

,leeve_Jemes Meredith in attendance at the University of Mis-

8issippi on the same grounds as other students,.,- A presumption
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this discretion will be correctly excerised. Wilkes v. Dinsman,

7 Howard 89, Mullan v. U.S., 140 U.S. 240; Suttlesworth v.

i e N

"3existsbthat when discretion is vested in a public’officia1~

-

.Birmingham Board of Education, 358 U.S. 101.

It seems that what the United Stares really seeks is

- an order of this Court requiring the Governor and the Lieutenant

Governor to guarantee police protection to James Meredith. In

the;first place, this is a legal impossibility for either of

”'fhese officere in view of the statutes of this state which have

been left with the Clerk of this Court. Under these statutes,
police authority at the University is lodged in the police

officials employed by the Board of Trustees for this purpose '

and there has never been any showing that these officials hawe

done otherwise than to fully cooperate in policing the campus

of the University to the best of their ability or that the

Board of Trustees has failed to employ as many such police

officials as the requiremente of peace and order and its budget
;ould allow. The Governor alone canvcall out the state uilitia'
otherwise the sheriff, constable or other police official is
charged with the duty and responsibility of enforcing law and
order. The governor cannot call out :he.militia unless he has

a request therefor from a circuit judge or sheriff of a particular

:district or unless he finds that they are willfully refusing
g ,.to enforce the law. There is no state police force. The High-
'way Patrol is that and that alone. This wish ofythe government

- 18 directly contrary to the holding of Consolidated Coal & Coke

"";Co. v, Beale, 282 F. 934. ‘In that case the judge was asked to’

send not the governor of a state, but the deputy marshals of

"‘Ft,the court to guard private property against apticipated intcr-‘
"fl;;aference by parties who had already been enjoined by that court “??

- _,,\L



‘frem”interferring nith the nroperti or in tne aiternatine for
a eertificate to the’president tnat a state of.insurrectien
eiiated within the county. The court refused to undertake
the custody and guarding of the property through its own

“, court officials even though it had an injunction outstanding .

for the property to be left alone. The Court stated:;

. "The primary question involved is whether the
’ guarding of an industry under such circumstances

is the function of a court of equity. Neither
specific statutes nor the general statutory
equity jurisdiction as interpreted by the
familiar usages of equity, confers any such
power upon this court. The textbooks recognize

no such right. No reported case affirms its
existence.

" If a court would not send its own marshal to guard
property that it had enjoined to be left alone, it certainly
,\could not have ordered an independent executive to'do-that ‘
which it would not send its own ministerial officers to do
As to the request to the judge to certify to the |

E : president tat a state of.insurrection existed, the court

relied on the Supreme Court case of Martin v.'Mbtt, 12 wheat. :
19 and stated that that discretion was in the President and
. not in the court. |

"Whenever a statute gives a discretionary

~ power to any person to be excerised by him
upon his own opinion of certain facts it 1is
a sound rule of construction that the statute
oonstitutes him the sole and exclusive judge
of:the existence of those facts.

"Therefore, it is thought that this court should
‘not undertake to make in advance a decision of
. that which is solely for the determination of
7. the President of the United States; that is to
 say, the necessity of using troops in a state -
in any given emergency. Orderly administration
- of the affairs of the government 18 never more
important than in difficult times. In such
orderly edministration the function which this .
: court 1s now asked to exercise bealomgs ezclusively
2 .. . v .7 to the executive, anrd not to the jteicial
=;i T T d,branch of the government,'

::‘:“‘v:
4
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o As to the requirement of maintaining law and order .

at and arov.md the University, we would also respectfully

refer the COurt 8 attention to the Three Judge District Court

case of Strutwear Knitting Co. v. Olsen Governor, 13 F.Supp.

1384, in which the Court held that it was:

*_ . . without power to command the executive
branch of the state government to perform the
duties imposed on it with respect to the -

maintenance of law and order.

The conclusive

discretion in that regard is vested in the

executive.” ‘




THE CIVIL CONTEMPT CIIATIONS AGAINST GOVERNOR BARNETT

.AND LIEUTENANT GOVERNOR JOHNSON ARE MOOT

- The plaintiff has obtained all relief prayed for and |

granted against the original defendants in this proceedirg.

fhere is no issue pending between hin and them and this

:ACourt ﬁound upon the citation for contempt against ali of
the original defendants that they were not then and never
had been in contempt. ‘A state of compliance with the oréeré
of this Court now exists'ae to the original defendants in o
this action.

As to the new parties defendant-appellees, the only

possible purpose of the restrainlng orders and civil con-

tempt proceedings by the plaintiff and the new plaintiff-uk
appellant-was in aid of obtaining that whlch has now‘beeni,

accomplished, i.e., compliance with the order or juagment

of the Court. As compliance with the orders of the Court

does in fact exist, civil contempt is moot. This proceeding

g g

being one in civil contempt against mew parties (even if the =
Court originally had jurisdiction to maintain it) the con-
" tempt proceed ings and the restraining orders on which they

are based necessarily fall. ’ Hff}7, _ ;-?

Perhaps the_leading case is that of Gompers vs. Buck's

. Stove & Range Company, 221 U.S. 417, 55 L.Ed. 797, 809, in

which civil contempt proceedings were,brought on the ground |
that the parties had disobeyed an injunction granted in that

“’,3_ p:oceedin,. The_Supreme160urt of the United States held as




. - “’"Congress, in recogniticn of the necessity of
the case, has also declared (Rev. Stat. 725, U. S.

VComp.,Stat. 1901, p. 583) that the courts of the .f,.

Ubited States shall have power . . . to punish by

déi | A» E ' fine or imprisomment . . . contempt of their'author-

| : ity,' including 'disobedience . . . by any party |
.,.'.'to any Tawful . . . order . . . of the said
court;;' But the very amplitude of the power is a

, wﬁrming to use 1t‘with discretion, and a command

-

never to exert it where it is not necessary or

;proper. For that reason we can proceed4nd further
:kin'this case, because it is both unnecessary and
" improper to make.eny decree.in this contempt prceﬁi'
" éeeding.

: . | " "For, on the hearing-of'the appeal and cross’

| appeel in the original cause in whicﬁ the injunction
was issued, it appeared from the stetement of coun-
sel in open court that.there had been a complete

settlement of all matters involved in the case of

. Buck's Stove & Range Co. V. American Federation of

‘ "Labor. This court therefore declined to further
o 'U ccnsider the case, mhich had become moot, and those :J
 ‘dtf2?_two appeals were dismissed $ 219 U, s. 581, ante, )

e i331 Sup. Ct. Rep. 472. when the main case ‘was. set-ﬁr:bi_

S tled every proceedins Whi"h "“ depende“t on it’

3 or a part of 1t, was also necessarily settled, _:f':lf, AlQ.J”




i b s
L

b'e_volved in this proceeding.

'fcourse, without prejudlce to the power and" right

.M of the court to punish for contempt by proper
: proceedings. Worden v, Searls, 121 U.S. 27 30

L. ed. 858, 7 Sup. ct. Rep. 814, * * A4

of course,'whether or not a proceeding in criminal con-

. xtempt will 1lie in this’case 1s not before the Court or in-

Civil contempt is for the remedial purpose of producing

compliance. There is in fact no violetion and no threatened

violation can be presumed. ¥atson vs, Buck, 313 U.S. 817.

As long as compliance with the orders of the Court does in

fact exist civil contempt is moot.

——

~ In the case of Harris v. Texes & Pacific Reilwey Com-

pany, 196 F.wd 88, decided by the Court of Appeale of the

Seventh Circuit in 1952, a civil contempt proceeding was

) brought against Mrs. Linkins for her failure to comply with

‘an, order of the District Court requiring her to submit cer-'

tain documents to the Court for examination. In that case,
Mrs. Linkins did not at any timevpersonally comply with the

1njunctive order of the Court. Her 1ndividual act became

unnecessary due to the acts of others - 1.e., the case was

tried and determined without Mrs. Linkins having otherwise'

“tipurgedkherself of contempt. The Court held as follows: :

Q:to be 1n contempt because she.'would not permit the 5~ L

paPers to be examined ' end committed her to the N

. 'I'be district judge ‘held Mrs. Linkins B



obey said subpoena duces tecum 1ssued-out of this

-~ 7 ibmal Union, D.C.Cir., 190 F.2d 865, 874; Parker
.- V. United States, 1 Cir., 153 F.2d 66. . . ." "

‘ custody of the Attdrqey_ceneral 'until she shall

.

cqurf; or 1s discharged by due process of law,‘

_Mrs. Linkins was released on her own recognition

in the sum of $1,000 an& an appeal was taken to

this court from the order adjudging her to be in

_contempt of court and committing her to the cdstody ‘

of the Attornéy‘General.
| * %k k Kk x

“he order of the district cburt'sought only
to coerce Mrs. Linkins to producé_récords'in the
custody of the Board so that Harris might,have
thém, or copies thereof, available for gossible use
in the trial of suit against the'réilway-company.
The order wis coercive in'natﬁre, ana not pﬁniqive;
it did not iﬁpose a fine or a definitg sentence,
1t is ciear that the contempt involved in non-

compliange with the order was civil cohtempt.

" ™he courts have consistently ruled that civil

l{jconﬁempf-proceedings are abated by a termination of
~ the proceedings Qﬁ# of which they arose. United

- States v. United Mine Wbrkérs of America, 330 U.S,
258, 295, 67 5.Ct. 677, 91 L.Ed. 884; Gompers v..
L 3u£ké's£ove & Range Co;; 221 U.S. 418, 451; 31 S.

. % 7 Ct. 492, 55 L.Ed. 797; United States v. Internat-




s

 a.‘In the case of DeParcq Gsz,uhited States District Court,

235'F.2d 692 the Court of Appeals of the Eighth Circuit had )

before it a civil contempt proceeding against an attorney for

having participated in a case without having been admitted to

practice before the Court and in viclation of one of its

rules. Upon the finding of contempt, the attotney was cited
to show cause why certain penalties concerning his practice

 should fiot be inflicted upon him until he purged himself of

I
¢

contempt. Meanwhile, the suit‘outfof which the contempt pro-

ceeding arose was settled. On petition filed in the Court

of 2ppeals for a writ of prohibition to the District Court,

" the Court of Appeals held as follows:

" .. ..The contempt proceeding wee a
' part of theraction between Dean and the Chicago '
Creat Westefn Railway Company and the termination
- of that action autooetically renders‘the contempt
proceeding moot., ’Gompers v. Buck's Stove & Raoge
Co., gupra; Leman v.vKrentler-Arnold Co., 284 U.S.
448, 52 s.ct. 238, 76fI“Ed. 389; United States v.
' United Mine Workers of America, 330 U.S. 258, 67
s.ct. 677, 91 L.Ed, 884- People ex rel. Hess v.
Finn 176 Misc. 407 27 N.Y.S.2d 80, In‘Gompers

K2 Buck's Stove & Range Co., supra (221 U.Ss. 418,

R

V‘,;,31 S.Ct. 502) it is said, "The present proceeding

' 'inecessarily ended with the settlement of the main

“ﬁ"?fcause of which 1t is a part c o o ,“-‘




Nb.tgmporary restraining order of tﬁis Court réquires
" the dismissal 6£ the criminal proceedings against the origi-
nal plaintiff, No court of competent jurisdiétion has ever
declared an& of the acts passed by the Legislature which
are in question here, to be unconstitutional. The only re-
'sﬁraints are restraints from enfor;ing these acts or acting
i further iq.the criminal proceedings and this has neither
. been doné ;or fhreatened.

The claim that Méredith is not being treated as any
other student by other students or by persons other than the
newlyvaﬁded‘deéenﬁant-appeliees does not alter in any wise

" . the point here ﬁ;de. The question for this Court with re-
gard to civil contempt against these officials must be
1imited to whether or not they are violating the temporary
‘restfaining orders of this Court and the only-proof made by
those.having the burden of proof shows that they are not in

. violation of such orders.
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" REPLY TO MEMORANDUM OF .
THE UNITED STATES L

Hbst of the ‘authorities quoted in the memorandum of

‘the United States, Amicus Curiae, have previously been dis-

cussed in the original memorandum filed with this court.

The only matters which could be claimed to now be pend-

ing before this appellate court are the motions for preliminary

‘ injunctions by the Amicus and the. Appellant, the Temporary

Restraining Orders issued without notice, and the Contempt

Judgments against the Governor and Lieutenant Governor of the

State of Mississippi.

" ‘The thesis of the Government's memorandum is that while the

court admitte&ly would have no juricdiction to hear or deter-

mine these proceedings, as such, it has jurisdiction in this

instance because all of these things are ancillary:to a por-

tion of the.appeal of Meredith v. Fair.

It is our contention, as demonstrated in the foregoing

brief, that ancillary jurisdiction cannot survive the termina-

~ tion of appellate jurisdiction in this Honorable Court, for

by its very nature it presupposes'the existence of basic

iiappellate jurisdiction.

-
.

' Eioriginal position that it is here before this court as a friend o

ff of the court ceeking to aid the court and not to assert 2 new _,i

’»,?;f and independent govurnaental right.

S

It also adheres to ita -

Throughout its memorandum the governmentvadheresbto its_

o

L3
¥

prvwenr,



"qrigihelﬁpoeition that“the_relief sought 1s sought againstz
- -individual persone who have so acted as to be stripped of their

- representative characted and unfrocked of their sovereign state

fmmunity, i.e., In Re Ayres, 123 U.s. 44‘3' and U.S. v. Alabama,

. 267 F.2d 808. Yet on argument of this case, the Attorney for
the Amicus took the position that they were not an Amicus but
4 party asserting an independent right of the United States of

2 America against the State of Mississippi

The defendants here never contended that this cotrt ‘ L
could not, in proper case, exercise the rights granted to it
under 28 U, S C.A., §l651 to issue writs in aid of its juris-
diction, but it continues to be our position that appellate
; jurisdiction of this.cause has been exhausted. " Obviously,
neither 28 U.S.C.A., §1651, Oor amy inherent jurisdictional
pcwerrof‘thislcourt can override the,clear mandate of~the Con-
stitution of the United States expressed in the llth'Amendment,
- which prohibits an action against a state by an individual.

. The fact that this right of action may be asserted for the in-

VAR
T

dividual, as counsel for appellant now contends, by the United’
States as an~Amicus, would be the clearest of subterfuges and
would remain a patent violation of the 1lth Amendment's pro-
hibitions. No case cited by the Amicus has been affected by

thia direct constitutional prohibition.

Cal

5;,";: d’i; Casee Distinguished

*“_grhe Toledo Scale Company case Bnd'theegéiiﬁiwcaae ha”é .




‘ been previously discussed and disti.nguished in our original

'nemorandum (see pages 30 & 35).

The cases of United States v. District Court and United

States v. Smiﬁh involve mapdamus.' Under this procedure an o

appellate court can always require a District»Cqurf to properly
execute its mandétes, but this power does not extend the appel-
late jurisdiction of this Homorable Court to permit new actions
agains; néw parties in ghis court. While mandamus may result

in adjusting rights between litigants, it cannot have the effect
of'caus;ng adjudications as td non-litigants who.have never had
their ”daj in court". The cases cited involving appeals from
the National Labor‘Relapions Board, the‘Federél Trade Commig-
éidn and various regulatory bodies are inapposite here, for i@

these casgé the Court of Appeais was permitted by Act of Con-

'";¥ caurc of. original jurisdiction, now denominated the District

| gress td exercise the function of the first or original court.

o~

As'the 7th Circuit stated in the Natural Gas Pipe Line Co. case

(Amicus's memorandum, page 22):

~ "Thus, the Circuit Court of Appeals is the first
forum in which a judicial hearing can be had to

. determine the legality of the order. In this
‘respect the legislation is similar in its terms
and purport to that governing orders of the
Federal Trade Commission, the National Labor

- . —  Relations Board and various other administrative

bodies, * * * Congress has made a grant of
original jurisdiction to the court to reinforce,
‘set aside or modify the commission's order, * * %"

k“f'ln the Labette County case (Amicus ) memorandum, page . -

23), the "Circuit Court" there\réferred to was the former

-

CGurt.




- On paée 26, the Amicus 1ndicate$ the most fundémental
‘1na¢curacy in its position in stating that''the merits of the
cant:oversy'(i.e., Meredith's right to admission to Fﬁe-Univer-
sity of'Mississipbi) have been foreclosed ever ;ince this Court's
decree of June 25’.1962'" Even as between the parties to this

-~

litigation, which resulted in the issuance of a permanent in-

junction, this statement is inaccurate. Inteality, this is

an attempt to precludé the litigation of an entirely sebarate
issue, not involving the parties bound by the decree. This"
Honorable Court does not make laws. It interprets laws and
determines controversy between parties broﬁgbt to ic on appeal.
In continuing injunctive proceedings, its decrees are always
sdbjeét to reexamination, for injunctions look to the future

and are not issued as punishment or compensation for past acts.

Certainly the decision in this case does mot bind non-
:pérciesbin such a way as to preclude 1itiéa:ion»by ﬁhem of sub-
sequent events. The position of the Amicus that it 'meeds”
for-this court to grant it éktraordiﬁary and extrajurisdictional
relief (now claimed as an individual party right) can never be

a substitute for the constitutional pcwerrwhich this court must

- constantly determine to exist.

. Respectfully submitted,
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