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By its order of September 28, 1962, this Court
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1;"orderl entered on September 25, 1962, Thil‘findlng was

-

Amicus Curiae and Petitioner, o

R . vs. ‘ TR, 15

. !.. ’A M ,'- 5 . § " ) .
S L Ee N0, 19,478 . S

SRR ARHERARR . L ikasr g o



yﬁcsed nboﬂ'evidence ghat Governor Barnett personally

ind through law enforcement officials of the state, act-
ing under his direction, physically prevented James |
Meredith from entering the University of Missiassippi iy
: 8 student in accordance. with the order of the Court of ,
July 28, 1962. | .

Governor Barnett's conduct was found by thil_Conit‘
to have the deliberate and snnounced purpose of prevent-
ing compliance with the Court's order. Nevertheless,
because the proceeding was in civil contempt and remedial
in purpose, the Court gave Governor Barnett until
October 2, 1962, to show that he was fully complying with
the terms of the Court's restraining orders entered on
September 25, 1962. The order of contempt provided that
unless the Governor sﬁoweq such compliance he should bé
committed to the custody of the Attorney General and pay
8 fine to the United States of $10,000 per day. In order
--to show full compliance, the Court required that the
Governor show that hg had stopped doing the acts which
the eoptt bad enjoined, and that he had atl:téd to do
what heshould have done all along as Governor of the
State of Mississippi, that ia{

"¢ o othat he [had] notified all law enforce-

ment officers and all other officers under
his jurisdiction or command:

N .

*(a) To cease forthwith all
resistance to and interference
with the orders of this Court
and the District Court for the
Southern District of Kisslssippi;

-y
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and sround the University and” te” S

cooperate with the officers and

sgents of this Court and of the ‘ ‘
United States in the execution of - .
the orders of this Court and of the

. District Court for the Southern Dis-

- trict of Misesissippi to the end that

- James H, Meredith be permitted to

register and remain as a student at

the University of Mississippi under

the same conditions as spply to all

other students." o

On October 2, Governor Barnett appeared before
4Ath£s Court for the ££:st time through hil c&unuel. In
snswer to Questions from the Court, counsel stated that
the Governor was in full compliance Wl th the Court's
order, and would fully comply with orders of thc Court
in the future to the extent he was physically sble tov
dé so. Counsel showed through representations to the
éoutt that Jaemes Meredith had been permitted to enter
g8 s student at the University without interference
from Governor Barnett or other state officials, and
that Governor ha:nett had twice ca;lgd upon the pebple
'of ﬁi-iissiﬁpi id géhéiil terms télkéép tbé petcé. M
There is no dispute that Governor Barnett had

then ceased his affifmative interference with compii-
sace with the Court's order of July 28, and was to that
.degree in éompliuncé with the Court's orders of Septei-
ber 25 and September 28, He did in fact, between the
contempt order of the Court on September 35, 1962,

snd the heuiiqg on October 2, 1962. cease the physical
resistance to the orders of the Court Lghi.c:l: ke had
previously uqdertcken personally and through other
" state officials. Law enforcement officials of the

interfere with the entrance of federsl

‘state did not

L




1:- eufotccncnt off!cers to the canpus of the
Uhlvcrllty of Nississippl on Sunday, Septenbcr 80.
Instead, by pre-arrangement v!tb the Governor, the
federal officials were met by state 1‘1 anforéenent
“offlecro snd were escorted onto the campus, State-
ments 'are made to the federsl offlcitll that the
state officc:l would cooperste with then in :a!nt.in-

. dng order., 1In eddition, James MNereditb was sccompanied
by state as well as federal officials when he per-
sonally entered the c{;bus of the University and no
ltté-pt was made to interfere with that event,

The significance of this much complisnce with

the orders of the Court by Governor Barnett should not
be underestimated, By reason of the Governor's arrange-

sent to have Meredith enter the University on Sapténmber

30 s conflict between state and fedcrdl law'enforce-

__ ment official: which had pravlously cee-ed lnevitsble

’va- svoided, .

_ thertheleal, Governor Barnett has clearly not
msde 8 showing. that he has purged hinself of contenmpt
as required by the séptenber 28 order ofvtblu Court.
He has shown a cessation of prior Qeglctaaco to and
fnterference with the ofder of ?he Court, He has not
‘shown what instructions, if any, were given to the law
" enforcement officers of tbe‘itctcvunda: subparagraph
_(b)lbf the ogdcr of s;ptenber 28.' All of the state
court orders, the c:reot4wc:rcnt§, ‘the atate-

cousrt sctions brought by the Goversor, and the six



'ptoclamatlona of Scpte-bet 13. zo. 24 and 25 are -tllx
outstanding la‘far as appears o the'teco:d. A
This s not a failure df/;f;uil. or nereiy s

1ack of any showing of what specific instructions
were given, There has been no showing that state law
enforcement officers iu.fact -adé efforts io maintain
Wl.u ind order at the University eor to cooperate with
fcdera! officers. During the helght of the riot at
_Oxfotd on the night of September 30, no attte police
were present. rhe Court can notice that law and order
was maintained on the night of September 30 and tﬁe
morning of October 1 and since thén only by several
hundred deputized federal marshals and tbousnnda of
troeps sent to Oxford at the command of the President
of the United States to put down widespread civil
kdisotder in ?hut .tea.‘ » '
7 Further, at fbe”hggridg on October 12quqpuq;
for the Gévérhér retracted tﬁéit statements that the
Governor intended in the future fully to comply with
‘the orders of the Court, ﬁ?ile the exact position of
the Governor is now unclear, th§ Couﬁt must gssunme
for the prescnt‘that the Governor intends to comply
enly with such orders of the Court ss he feels are )
“conslstent with the policies snd laws of the St;t?‘of
- llsoiqlippi, and that the Governor wi%l not notify
law cifotce:ent offlceta of the state, as regquired by
the order of September 28, that they cbould nsintsln

W'!sw ‘nd ardc: ‘t tnd saround the Univaraity and coopctate

[}




with federsl officers to the end that Jumes Meredith
be p;tnlfted to remain as a‘atudenf at theAUniveraity
under the same conditions as apply to all other
students, ] )

This belhé so, the Court would be justified in
imposing upon the Governor the sanctions set fozgh
in its order of Septe-b?r 28th,

Upon orsl argument, counsel for the United
States udvis?d the Court that the Government did not
" believe that, in view of the important step taken by
the'Gﬁ;:gggr in cessing interference with the Court's
Srde:a, ?he sanction of imprisonment would now serve
i paeful,_ge-edial purpose., Law and order at the
Unive:oify, and the personal protection of Mr, _
Meredith, are still being achieved through s fofce of

‘federal tgoops, The Government is preséntly unable

to advise the Court when this will cesse to be nec-

. essary.

On the othér hand, the Governor has fsiled to
show that he hes purged himself of contempt, He has
failed to show that he has or will exercise the basic
rezfohaibility of the Chief Bxecutive Officer of the
State of Mississippi to preserve both law and order
within fhe borders of that state, Under these circunm-
stances, we believe that the Court qhould impose the
B other sanction set forth by the order of September 28,
and that the Court should continue to impose that

 sanction until the Governor has issued the instructions

called for by the order of Septeaber 28,
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affirmative steps in his capacity as Govermor to main-

" with the United Mine Workers case, 330 U,S, 258, 304~

305, upon which this Court based its order of Septemdber

It should be fully

e e
at the Governor

recoghlzed th

e

of i state can as effectively interfere with the

desegregation order of s federal court by refusing

to enforce the law as by active acts of obstruction.

 He controls the executive branch and the law énforce-

ment machinery of the state governnent.' It was

accordingly proper for the Court in its order of

~ September 28 to require the Governor, in order to

yﬁrge himself, to show that he was not interfering
-1th_the Court?'s order by inaction as well as to show
that'he had ceased active defiance. |

In.the 1ight of the remedial purppses.of the pro-
ceeding, it is eppropriate now for the Court to use
the sanction of a fine to compel compiiance with the
affirmative provisions of the Court's order. The
sanction of imprisonment would have been neéeasary if
the Governor had not ceased his active aéd physical
interference with compiiagce with the Court's order.
It -ay‘agaih be necéssary,'ind migﬁt also be appro- .
priate as & punishment for criminal contempt., But

what 1s required now is for the Governor to take

tain 1sw and order in the vicinity of Oxford and to
see that the orders of the Court are not interfered
with by tbe citizens of Mississippi or anyone else,

The use of fines for this purpose is fully in keeping




28, !orwthguprincipal :estraining order which -
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\.'ksovernot Bsrnett has violated was sought by the United
"*‘stuten s & friend of the Court, to protect the integ-
rity of the processes of the Court., And it is the .
United States which has suffered immense finsncisl
as ueli as other harm from the course of ug?idn
followed by the Governor.aince September 13, and’féon
his fsilure to'neet the :equiréuents of'subpa:agrﬁph |
~ (b) of the order of September 28.
‘ We believe that it is within thé‘disctetion of
the Court whether the full amount of the fine set forth
in the order ﬁf September 28 should now be imposed for
the period since October 2, 1962 until the hearing
on October 12, 1962, The full amount of the fine 13
justified by the amount of damage -- financial and
otherwise - done the United States by the GovernOt;a
hf;ilure to uphold the law, Any smbiguity as to the
:requirements lmposed by the Court for the period
Wwbetween Octobet '2 and the hesring on October 12 is due
entirely to erroneous :epreaentations made on behalf
of the q°vernor at the October 2 hearing. In any event.
,howeve;, we believe-that the full amount of the fine
of $10,000 per day should be imposed from the date of
any furthe:‘order 1saugd by this Court until the
Governor issues the required 1nst:uctiona.'
o A proposed order to accomplish these endi is
‘-)uttuched to this Memorandum. The order slso contains

. » paragraph designed to require, if the Court so

®
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eirreriEat the Geveraer subalt o slgnsd-statencat

. te the Court on the steps taken by hia in compliance.

II -

. In the .vant it should become necessary, this

Court would, of course, have the power to order the

ar:eot of Gove:nor Barnett.

Federal courts have been held to have the auth-
ority to enter a judgment that & contemnor be
imprisoned until he purges himself of contempt, See

Uphaus v, Wyman, 360 U.S., 72, 81 (1959).

Since that is so, it follows that the Court has

_ power to issue an order to a U,S, Marshal directing
bim to carry out its judgmént of imprisonment by tak-

-ing the contemnor into physical custody, and such

_orders have, in fact, been issued, United States v.

Shipp, 214 U.S. 386, 483 (1909); In re De;gédo, 140

U.S. 386, 587 (1891), Wilson v. United States, 65 F,

26 621. 622 (C.A. 3, 1933)- In re Allen, 13 Blatch

C.C. Rep. 271 (D, Vt. 1876).

The power to arrest applies to the Governor of

& state as to any other citizen., State officiais are

.us amenable to federal process, orders, judgments

and warrants as other litigants, Georgia Railroad &

Banking Company v. Redwine,-342 U.S. 810 (1952); Bx

Parte Young, 209 U,S, 123, 160 (1908); Cooper v, Aaron,

358 U.,S, 1. (1958); cf. Bush v, Orleans Parish School

Board, 188 Fed, Supp. 916, 922 (B,D, La, 1960), aff'd

" 365 U.S, 569. This must be so or the supremacy clause

S e




‘J°7ﬂm>¢£tuation hezc.

~0¥§¥£§%é§%??f€ nstitation) ™"

~ would be lnrggiy meaningless. This rule applies to
the governor of s state.

287 u,S, 379. 393 (1932);

Ster!ing v, Constantine,

Davis v, Gray, 16 Wall,
'N,zos €1872).

i  The neceanc:y corollury of decisions holding that
. & governor -ay be ?njolned and is otherwise .-enfble

_ to process is that, if he violates an injunction, he
s subdbject té precisely the same judicial sanctions

le are applicable to any other 1itigant in the federal
‘courta.: | | '

[

*

-/ Decisions desling with the power of a state court

to arreat a state governor (see Rice v, Dzap2r, 207 Mass,
577, 93 N.B; 23 821 (1911), State ex rel, LosSb V. Stone,
120 KMo. 438, 255 S.W, 376 (189d); ex, Vicioouzg Ry Co.

-~ %o Laury, 61 Mizs, 102), are lrrelevnnf. The considers~
- tions of separation of powers (and the anomsly of asking
8 state governor to exezt the ultimate police senction
sgainat hingelf) obviously have no applicntion to thc

vz v o



III

At the hearings onm both Septembder 28 and
October 12, the Court expressed concern at the amount of
Judicial time which was required to ?ffect compliance
with its orders, In this connection, it should be
noted that the actual terms of the preliminary injunction
asked by the Government are narrowly designed to |
prevent interference and obstruction of the Court'’s order
so tﬁat there can be no :eui -:launde:st_anding a8 to what
kind of scts would violtte the order., 1In any event,-

the procedure followed in the United States v, Shipp,

314 U.,S, 471, is available both for further proceedings

on this contempt proceeding and for any contempt matters

-which might arise under the preliminary injunction asked

by the United States, In United States v, Shipp, 203

U.S. 563 (1906), an information for criminal contempt was
filed in the Supreme Court against a number of persons wﬁo
were charged with having v;olated.an order of the Court

allowing an appesl and requiring the safekeeping of the

‘defendant in s state criminal proceeding, Certain

preliminary questions of law were raised by the defen-
dants and passed upon by the Tourt itself, 203 U.S. 563.
However, the Court thereafter sppointed a "commissioner™

in the case, "to take and return the testimony in this

- proceeding, with the powers of a master in chancery,

. 88 provided in the rules of this court; but said

commigssioner shall not make any findings of fact or

state iny conclusions of law,” 214 U.S, at 471,

STty



Upon the basis of the teatinouy taken defore the

’co-nis.ionet, the rule to show cause was made absolute

‘as to s number of the defendants (214 U.S. at 425), and

;gttnchneﬁts for the bodies of the contemnors issued

(214 U.S. at 483), :

laapectfully submitted,

.:(gw he /”azsﬁaﬁ@

Burke Harshall

‘f:Alsistant Attorney General

A:ii(J/??

atretq :
Deparfmaent
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: At rn%& Department of Justice
cnnr:pzcarn OF SERVICE

1 hsresy,.céttify that s copy of the Memorandum

’Bfwiiivbﬁ’bE£i1f'6f"££é"ﬁiiiédﬁétitéiwifffeﬁéd hereto

hss been sent by Airmail, postage prepaid, to each of

the attorneys listed below, at the address indicateds

-

vThénau H, ‘Watkins, Bsqg.

Suite 800, Plaza Building
"Jackson, Missisaippi

John C, Satterfield, Bsg,
340 Pirst National Bank Bullding
Jackson, Mississippi

' Charles Clark, Beq.

7 Po O, Box 1046

"‘chtaon, Mississippi

-

Garner ¥, Green, Sr.,rncq.

. 800 Blectric Building
. . Jackson, Mississippi .



Bbiorablc Joe‘r.'Pattetlon

R T Attorney Genersl, State of e e
S e Mississippi SRR T
.. o 7.  Juckson, Mississippi - o B
e . Constance B, Motley, Bsq. o o
. +. . ' 10 Columdbus Circle o e e
™~ . .7 MNew York, New York e
; Re Jeél Brown, Bsq,
) . .7 1105-1/2 Washington Street . -
- Vicksburg, Mississippi
 Dated this 13th day of October, 1962, ) )
et T Harold H, Grecne '

Attorney, Department of Justice




:r;onnsnngamnsunnx;x‘ - ORDER. . OR. CIVIL: CONTEMPT
v SUBHITTBD ON BEHALE OF THEB UNITBD STATES -

ldjudged Ross R, Barnett to be in contempt of its tenm-
‘potl:y teltrlining order entered on September 25, 1962

upon spplication of the United States, amicus curiae,

and having provided that Ross R, Barnett should pay e fine
of $10,000 per day and should be committed to and remain
in the cuotody.of the Attorney General unless on or be~
fore October 2; 1962 at 11:00 a,m, he showed the Court
" that he was fully complying with the terms of the restrain-
ing order and that he had notified all law enforcenent
officers and all other officers under his Jurisdiction
or comnmands )
(a) To cease forthwith all resistance
_to and interference with the orders of this
Court and the District Court for the Southern
Dlstrlct of.uisaisoippi; 7 7
(b) To maintain law and order at and uround
" the University and to cooperate with the officers
‘and agents of this Court and of the Unifed States
in the execution of the orders of this Court
;lad of the District Court for the Southern
District of Mississippi, to the end that James
H, Meredith shall be permitted to register and
" remain as a student it the University of
Mississippi under the same conditions ss upply »“J
.to all other ltudentng and ' o ',' ffi i

Rocl l. Barnett on Octobc: 2. 1962 havin;_

" This Coutt having on ‘September 28, 1962 L

e g e e



. might have regarding his compliance with the prior

71ﬁ hll dutiel as Governor of the State of uisaiosippi pur-

sen: throug kis%copniiigfhifﬁft
"i‘l. so far I; he could do -o; fully conplying with the
orders of this Court, and that he would to ﬂn best of

his ability -nintaia law and order and conply in the
future with thg orders of the Courts and thc Court having
in relisgnce upon that representation vithheid imposing gni
s;ncgion for contempt, and having putr the matter over

to Octobdber 12,‘1962 for a further iholing by Ross R,
Barnett of his compliance with the order of this Courts

-

and

This Court having regularly convened on Octoper

12, 1962 to hear such further showing as Ross R, Barnett

order of this Court; and it appearing from statements

of counsel for Ross R, Barnett and for the Unite&.Stites
that Ross R, Barnett had in fact ceased his affirmative
obstruction and interference vith the orders of thil
Cou:t with respect to the .dnission and sttendance of
Janea H, ueredith at the University of uiuaissippi; but
Ross R, Barnett having made no showiqg that he had notified
‘811 law enforcement officers ana all other officers under ;
his jurisdiction and command that they should do the
thinis set forth in lubp!&agrephs (a) and (b) of thio
Court'l otdef of September 28, i962; and Ross R, Ba:nett
through his counsel having represented to this Cou:t,
contrtry to the representations made on October 2, 1962,
" that hc would co-ply with the ordern of this Court only

_ vhen such conpliancc wss in his judgncnt conlittent with

.7,,¢uant to the Constitution and lawl of the State of

‘ uilsilslppis snd




B S

injunction which requires Ross R, Barnett to tske the

same action and refrain from the same action as required

and forbldden in this Court's temporary restraining

order of September 25, 1962:
ROW THEREFORE THE COURT FINDS that Ross R,

Barnett has not purged himself of his conteapt of this

Court's order of September 25, 1962, as required by the
order of September 28, 1962; and that Ross R, Barnett
still is in contempt of the Court’s order of Septembdber

25, 19623 and

-

IT 1S ORDERBD that Ross R, Barnett forthwith piy‘

to the Clerk of this Court $10,000 per day on account

" of his contempt during the period October 2, 1962 to Octo-

der 12, 1962, being a total amount of $100,000, and that

"he hereafter pay a fine of $10,000 per day until such

tiné as he shall (1) issye to all law enforCeheat officers
and all other officets updet his jurisdiction or command
the instructions required by subpatagghphs (s) and (b)

of this Court's order of September 28, 1962; and (2)
submit to the COur; a signed atatgmeét showing in detsil
in what manner he is complying and inteands to cqnplz

with the orders of-this Court of September 25, 1962,

September 28, 1962, and this date,

Done this day of October, 1962, .

P e
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no. 19,475

Appellant

.. CHARLES DICKSON FAIR, et al.,
.

L)—) L - ) . Appellees

' UNITED STATES OF AMERICA,

Mmicus Curise

vs.
STATE OF MISSISSIFPI, et 4l.,

Defendants. " &,

\
.
‘o
S
pomenr———te 3
T ' .
X e

RESPONSE OF THE STATE OF MISSISSIPPI AND GOVERNOR ROSS R,
.- BARNETT AND LIEUTEMANT GOVERNOR PAUL B, JOIDSON TO MEMO-
RANDUM FILED CN OCTC3ZR 15, 1962, BY THZ AMICUS CURIAR .

‘The Memorandum on behalf of the United States as Anicus Curiae filed |

o on llonday Octobar 15, brings in eantirely new mtt.rc, and contains soma 1ncorr¢ct
| ltctnentl of fact vot of rocord herein, A,.a theu "factn" are asked to bc

’ couidered by the Court as if they had beeaz p:ovod, we ar- filing this ruponu

' ia order that the Court may be fnny iaforasd sad t!u: ju.uc. may be dons {n

: t!us cause,




On Page 3 of the Memorsndum on bebalf of the Micus Curise, reference
is ud. to a ohovina by eomul to the Court concerning the ngin:r&tion of
_J-u )hrcdith and that Governor Barnett had twice au.d upon the people of

‘.'liuiui.ppi in gmral ‘tavms to keep the peace. Then, in th- face of th:l.o
statement, recognizing the cffe_ctivc_neu of a showing through uptcunution
by counsel, the\ Amicus Curise undertakes (Page 3) to argue that during the
In.ig'h: of the riot at Oxford on ‘:h'. night of September 30, no State Police were
p'tcu.nt and :heu is no showing that state law .nfo.rcencnl':' ofqﬂccu,‘ in fact,
ndde--efforts t:.o_ui,nuin law and ordsr at the University, or co.coopotaco with

" federal officers, | . 4 .

Counsel fox kaicus Curua'- spparently, in the burry of preparing the
u,.»:‘m@. mplate’li overlooked the showing to.the CO!.;rt made on Pag'u‘ 6

and 7 of the Record of the Hasaring of October 2, as follows:

"MR, CLARK: The State Highway !atrﬁl force is assuming to
' cct.a: the request of the'covamt ln arpas wherse perhaps there
s some lagal quu:x.on as.to r.hcir ;uthoruy to ncr., but ncvot-
chcl.eas, those forces hnvc bccn uud and ordarcd by thc Govornor |
~ at all times in compliance with the orders of this Court. There
have been some news releases that might have indicated otherwisa.
That is pou.tivoly untrue uul I make that .ntmnt on the dir‘ct
. suthority of the Covernor of the State. At no.time were they
ordared by him to withdraw or quit thn campus of the’ Ux;tverlity.
m of the members of that force were struck .1§ the bick by tear
gas projectiles, and at thattime other members of ths for¢§ were
brécd to withdzaw '£ro. the campus bacause they did nbt bhava suf- |
_ ficient gas mask cquipunt. to stay in the gassed ares, but they |
' were never 'ordercd ;ti:hdfwn by the Governor for the purééu of
. | : provokina any vioh:ion of the Courc'n ordars, and, u fact, vere
' uvct ordared \rttbdrm =- period -~ and.upon findiag that tboy

B hd hft the scene, chcy ware omnd by tbe Covernor to retumm




In ruponu to thc ;utmnr. by Mr. cl;rk Judse Rives-made the follow-

- ing .ltntncut, uhf.ch appears on Page 7 of the Record:

‘ " WJUDGE RIVES: 1f it 1s at all ponibié to do so, the Court

‘is moTe .i.ntereor.ed in the maintenance of law and order in the
‘ - future and in the éon_:pliance with the Court's orders in the fut-
B ure than it 1s with any controversy as to just whnt has occ‘:umd

in the past, and, if it is possible to do so, I would like to

avoid having any trial at this time as to just vhat has occurred

in the past in the controversy, as to what has occurred in the

mntjne." . (8

-

Nevertheless, for purpooei which are necessarily Beyond this case and
have noth:l_ng to do with proper judicial proceedings or prope; picadings, 'ﬁhe Anicus
mrm has gone ﬁutcide the record to make statements not Qubbortcd_by any show-
ing and which are ‘iﬁconlpetent ,‘hn'a:erial and irrelevant un;l;t the rulin_g of
© Judge Rives. The Amicus Cntiie argues that by pré-arﬁngen:t 'vlth r.hé Governor,
the federal officern were net by :r.af.e law enforcement officets who ucor:ed theﬂ(
cnto the campus. ms infers thu: 11: was by nuthority of the Governot, vhi.ch :
is untrue, Altbough the Governor had not 1nsr.ructed the mghway Patrol to
escort James H. Meredith onto the campus, the Governor had :l.mttucced the High- |
uy Patrol to use their ducreuon to assist in maintaining luw and order and
to’ pcrfom their dut:les as trnffic policemen. The Govemor denies tlut therc
."uu any pre-artlngament to permit Meredith to enter upon the campus nud ba en-
tollcd as a student at the University of Hiuiuippi. ‘ _ -

. The ﬁcts as ctated by the Anicus Curiae are vbol.ly d.naccuratc.\ ‘Ihc
t'lct 1s tlur. thc covernor of the State of Mississippli was adviud by the Attor-
~pey Ganeral of the United sutel that the ;md forcel of the United States would
be uud :o place James H. Hcreduh on the Un:l.voraity campus On c!.thct Sunay
ntumoon, Sqtabet 30. ‘or Hondny nomi,ng, October 1. The covemor udviud 7
the A:tomey General r.hac there s danger of violencc, pou:lbili:y cf blood-

ulad lnd chu: such an ‘:uq:ted ptoccdnrc vould be atrmly dnngcmu t:o cbl

"o
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"eooltn; of!" pcuod was essentisl. : S .
lcvctﬂnlus. the Attomy Gcneul ot the lhited States gm :h.

Governor of lﬂ.coiuiypi e ultimatium thnt u-ul forces would be ‘used on. Sunday
.!umoon, September 30, or Monday morning, Ocunbct 1. The Govcrnor advised
him, the Attorney Ceneral, thnt any such action and thc eonuqucu thcmf
. vctc the sole rupotuibiucy of the federal gmrn-eu: nnd the Governor uc\-ul
oo ucpoulibiuty wbltmvet. bnc that :hu- would ba more danger on nonay -
tlnn on &mday llmrtholtu, h. advhcd the A:toruy Genenl be would u;iu
in pnmnng mlanu by ordoring the state ofﬂutl availsble to him to 'eoop-
c:acc \d.th the federsl officern in maintaining order and prcventing vtolenc.
of any kind.- Bovcvcr, thc m.uluippt llatiml Guard already had bnn :.ku
over by the federal 3overmnt. | . g

. The statement tn the Memorandum that ”a eonflict bctuecn state M—'
todotal. lavw eufo:caent officets which lnd prcv:lou.ly ‘ee-ed 1nev1t-b10 m
m!.dod" ' h very -isluding. There had never bm any pou:lbinty of - amd
con!lic: betvean state and tederal law- cnforcmt ofﬁcuh and such eonfuet
hd naver uc-ed inevitable. The connouuon ucuur:l.ly 1nh.r¢1nt 1n thc cntc-
-mt is tht the coufuct :efamd to was an. u-ed eonfucc be:m anud »
officcrs. ~In an atte-pt :o prevent violence aad to pmtect all pnrt:lu 1u- :
~volved and to pment injuries to pcrmc by an nmd clash ‘between state and’
federsl offlciah. Governor Barnett ordcred in each instance ltlt. and fcdnral

officers ut, tha: .u aute offiurc should bc m:ud und tluy were thuo
'uumdonmtcabctm." L e .

.- THE POSITION. 0!' TEX smn or HISSISSIPPI ASD ITS comnon -
"MWWMBWMSIWW HE
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The' ﬁolloﬁu ltat.on: appsars on rqo 3 of the ll-onndt-
- : "luzthcr, st the buring on October 12 counsel’ for tlu ccnrnor

, mm:ed their uau-aat- that the Govarner tnr.adod 1n thc hmau funy to

5 uqu -:ltb the orécrs ot thn court. Mh thc czut pouti,un of the cc'ntnot

g . u m unclut, th. cou:t mt assume ﬁor tht present thst thc covctmr tn:udp

x\u
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" to 'comply only with such orders of the Court ss he feels are consistent

R !.icutmt Govetnor havc, in the put, bm guilty of eonte-pt.

pcl e
Throughout this case, there has been tpparently some confusion in
the minds of counsel, paities and, with deference, the Court as to the meaning -

snd connotations of words used Unfortmately, in the teminology of the lav,

) -hcn an individual or public official acts upon eo-petent legll udvice telting

what he believes to be bis legal and constitutioml righta in relation to an

order or decrg‘ of any court, the procedure testing those rights is ealled a

~ “contempt" pmceeding. In this case it i{s "civil contempt". The teeord of the

first hearing reveals (by the response of Mr. Satterfield to Judge Rives) that
thc attorneys for the Governor advined hin of thelr oPinion of the lav as such . -
opinion is set forth in the motions and brief filed vith this Court in behalf
of the State of lu.uiasippi and its officers. ‘rh:éughout this entire proceeding.v,
there ‘has’ alwvays been mutual respect between the executive branch of one of our “
states and the judicial branch of our federal gove_ment. The ﬂue:tion is not

one of respect or deference by the executive fo'r.; the judiciary or by the judi-

-t‘cint'y for the executive. It is purely a question of uhat ic tecbniully and

legauy tefcrre‘d to as a "civil contenpt" proceeding testing the constitutiomi
and legal effect of judgments and orders entered in s judicial proceeding. -
‘rhare Alao det‘initely ‘ppearn to have been a misunderstanding betieaz
counsel for the.State of Mississippi and the COurt as to the connotation of
“compliance” with orders of the Court as distinguished from the "purging of
contempt™ and the mning of referencel by counsel to future orders of the COutt.b
mtn ons purgel" himself, it neceuurily infers that such party was |

guilty of contempt. Although this Court has found at a prelimiury hearing

that the GCovernor and the Lieutenant Governor were guilty of contempt, never-

theless, whether or not they were thus guilty is a controverted issue, as

revesled by the motions to'din;ita and 6_tb¢r pltadings and the briefs filed

hctcin. . The Governor and Lieutenant covernor bave aluys contended they are

not guilty of eontapt, this Court having o jurisdiction. Actuillj, :ince

this 1s a civil eontanpt p:ocaeding nnd the :mdul purpou lns almdy bun

' .mliﬂl‘d, it 1s im:crial at this point whather or not the Covernot end .

Itis mze:ul
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issue Inro is whetber there has been compliance vt:h the te-porury reurd.n-
ug orders of :hc Couxt by vhatever means attained, vhcchcr ‘this civil con-
tempt promding 1. now moot and whather pmltiu of fine or h:prho:-ent
ohould be imposed in this civil contempt proueding.

' wWith all frankness and candor, it appears from tho record of the
hesring on October 2 and the hearing on October 12 (tbe record is not now avail-
ablé) that there has been a bona fide misunderstanding concerning the meaning
of "complisnce”.with future orders of this Court. Puture orders are unknown
and unknomblc‘. Mry person, and particuhrly the Governor of s state, 1is

entitled to believe and assumé that ordcru of any Court will be within cluir

' juriuu.cuon end in accordance with the statutes, rules of court and prccc-

dents set up by judicial decisions. Every litigant has the right to assume
that orders of every court will not be in conﬂic: wvith the Constitution of

the unit-d gStates and the constitution of euch of the -evernl lcal:ea in thni.r

propet relationship to each other. It is, and wvas on October 2 and Oc:obcr

.12, our assumption as attomey- for the Governor and ueutenant Govcmr, ud

is our present nsunption as ofﬁcera of the Court that any future orders of this

Court will be conu.rtent with such principles.

lover:heleu, neither this Court nor any court vould vish in aay way
to cut off legal remedies and righte of my litigant however mn or grut
be nay by, whereby he may obtain a judicul determination of the cffoctinnen
of orderr hereafter granted. Agaim, may we say that future orderr are mkno\m

‘and unknomblc. It 1-, ‘therefore, with complete deference to this Cmsr: that

. e point out the niounderutmding demonstrated by conpsrison of thc procudingl

on October 2 ‘nd Oc:ober 12 was one which occurred in nll. good faith of counsel
" and parties. It appun to have arisen in part from the eonnouti.on uch
to words used and in part from certain particular and 1ndividua1 quucim cnd
_snswers as distinsuiohed fro- a complete review of the record 1n its entire |

compass. e will not quqto, u this time, as we wish to hold this ruponu»

'tq the shortest space ﬁouibh,_ tha rmral'dilcuuiou, quu:inu and snswers




Page_14 of the Record,

uﬂecting the fact that thc xuttet was unclear and the Governor would have

.em to one of :h. ﬁul .Statements bj‘ Judgewg;pggn

R A R o R "9&’

a uter opportunity to chrify it for thc Court, as follows

“JUDGE -WISDOM: Of eourie, there {s apparently an a,ru‘of
‘disagreement between the Government and th; Governor of
‘muinippi 1nsofa:r u‘the. issue of compliance is concerned.
Should'm accept the recommendation of the Government, how-
ever, that we délay action for any time, 1f there is any
‘doubl: as to that area of diugremut. we will hnve--tho

covernor will have some oppor:unity to. vitiate that douht.

For the convenience of the Court, we attach .al' an exhib{t statement
of Governor Barnect clarifyiug his position in this connection.

- With complete deference to the understnndmg vhich the Court nppnrently
" received from the hearing on October 2 evidenced by the questions asked and pro-
euding: on October 12, we respectfuny submit that the State of H:Lniuippi
tu Governor and Lieutenant Governor have been consistent in their ponition
before this Court, ’

e believe thil :la further clarifted by the authorities ci.ted to the
court by Mr. CIu'k on page 9 in the proceedings of October 2, being SO 80. 218,

© 17 €.J.5. 149, Section 109, and United Mine Workers case, 330 U.5. 258. A

review of theu authoriciea will aid in clarifying :he numerous statements made
throughout the tather extensive record of the hearing |

The position of the Governor of Mississippi ‘and t.ho ueutmnr. Govet-
nor theraof that chis Court 1s vithout: jurisdiction and that they are not
' guilty of contempt i.s vell stated in the wmotions vhich have bcen filed in
their behslf by counsel, by the sta:mnta made to l:h:ls Court by thcir counsel,
lnd the btiefa filed in behalf of the Stam of )uuiuiypi and 1:: Govcrnor .
: and Lieutenant Governor and the otatmenc of. tbe Covernor atuched hcroto.‘
v It ul;ould bc particuhrly notod t.ha.t the covcrnor states: My pod.-
- tion 1. that I haw upluld chc law .nd & not in eon:enp: o£ any eourf. "

’_m. hu bun his pon:l.tion tron tb. first :nd n -uu hio poait:l.on Uo do -




vhethet or not hc hu

hinself" in these proceedings. The questions ran.u to whether or not this

. Court has jurhd:lecm and 1f so, whether the Covernor and the Lisutensnt

ccntnor .u in eoqalun« wvith the axisting orders of this court as thc

nnlts sought Inn b«n obtainod "by any othar means.” The mchortuu ciud

| by eounul tor the State of luuiutpp:l and its officers and in later briefs ¢

-

e, o!-uquuu by ot:bu' mesns". B A

) clearly damonstrate that civil contht should be dismissed upon thc obta(nia;

* RESPECTFULLY SUBMITTED,

. A o Thomas H, Watkins
‘ SO . .- ' . Suite 800, Plaza Building
Jackson, Mississippi

 Garner W. Green, Sr.
800 Electric Building
Jackson, Mississippi

e Charles Clark
: - Post Office Box 1046
Jickson, Mississippi

Jobn C. sittcrfi'old
- 340 First National Bank Building
. Jackson, Mississippi :

OF THE STATE OF MISSISSIPPI _

-
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DAY, OCTOBER 17, 1962 .. -

' 1 have never taken the position that 1 have purged myself nor
_have I aut:‘horized anyone to take such a position on my 'behalf. Hy posi-
tion is that I have upheld the law and am not in contempt of any court.

It is my positionAthat my first obiigation, as the Govermor of
Mississippi, 1is to oy oath of office to uphold the Constitution and laws
of Mississippi and the Constitution of the United States, and to pfeeerve
law and order. The people of Mississippi built its University and othef
schools at great sacrifice. These properties and their cdﬁtrol belong
to the state and the'Supreme Court of che U. S. has expreseiy 8o ruled in
Waugh vs. University of Mississibpi 237 U. S. 589. -

.All of the actions that I have taken were takeg.because of my duty
to obey my.oath as Governor and as long as I am the Governor of this state,
all actions that T will take in the future will be in obedience to this
oath. | '

1 conscientiously believe that it is my duty, as Govermor, deliber-
ately, solemnly, fully, and free from the control or interference of any-
one, to exercise, according to my own judgment and my own discretion, the
duties the people have entrusted to me ae their Governor.. I would not be
faithful to ﬁy oath of office, should I surrender to any federal or other
courts the right to exercise those discretionary powers the law has placed
in me. To maintain law and order, to preeent a breach of the peace, vio-

" lence or bloodshed, my discretion must remain free. £ shall ever and
eternally stand for the exercise of my own discretion in my owm right
and shall repudiate the righz of anyone to take that discretion away from

-

me and exercise it in my behalf. -

The Constitutions of the United States and the State of Mississippi
ptovide‘fbr the sepaia;ion of the judicial, executive and legislative
J:ione. The people have never given any right to eny_one of these‘

¥
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ueparl;ments t¢ act ror the oz:ner.

If eny :act t.hat I have done aeiGover.;nor or any act ‘that I ehallmdom
as Governor in the future causes any person to believe t:hat: I have vio-
7 l.ated his t:lghts, the COurts are open to challenge my action in a propcr :
court proceeding Kiasissippi has not: yet had her day in Court.
> "My position 1s based upon the Constitutfon of the I_!ni.ted States
and the Constitution and laws of. Mississippi. My every declsion in't:h:ls'
czat:ter has .been formed after‘cerefu.l and deliberate'considerecion of what
I-believe_tc be the law. I have not changed my posltion in the slightest |
degree. " 1 shall .i"x'e\.rer aoologize for aoything I have sa:l.d or done in this
~ regard Because I have acted in good faith in dischargi.ng the dut:ies en-

trusted to me. My conscience is clear.

I am moved only by deep and abiding affection for the welfare of
111 the people of Mississippi. I shall ever keep the faith that the peo-

ple of Mississippi have entrusted to me as their Governor.




: CERTIFICATE.
I, John C. Satterfield, one of the attorneys for the State of
fl Mississippi herein, ixereby certify that on the date shown below, 1
": served the foregoing Brief on James H. Meredith, appellant, by
'.; ma111ng true copies thereof to Constance B. Motley, Esq., 10
Columbus Circle, New York, New York, air-mail, postage prepaid,
E and to R. Jess Brown, Esg., 1105-1/2 Washington Street, Vicksburg,
. Mississippi, by first class mail, postage prepaid (the distance being
less than 500 miles), the Attorneys of Record for said Appellant;
.“ and on the United States, Amicus Curiae and Petitioner, by mailing
a true copy thereof upon John Doar, Esq., U. S. Department of
Jusﬁce, Room 1143, Washington 25, D. C., air-mail, postage
prepaid.
Dated this 18th day of October, A.D., 1962
C. Satt erﬁeld
3 Spec1al Assistant Attorney General
~ of the State of Mississippi
340 First National Bank Building
1 Jackson, Mississippi .
. 1
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IN THB
UNITED STATES COURT OF APPEALS.
FOR THB FIPTH CIRCUIT

,.‘;'

) | NO, 19,475 /{)/“//“/ ,

JAMES H, MBREDITH,
Appellant

vs,

CHARLES DICKSON FAIR, et al,,

: \ Appellees,
QECF | :
‘26\' cnont
0012 «n®%" UNITED STATES OF AMBRICA, ~
weo ,“‘\Q
"w.‘\m“‘a\ Amicus Curiae and Petitioner,
o v
v8s,
STATE OF MISSISSIPPI, et al., = .
Defendants, _ 1~’- -
. :
PURTHER STATEMENT AND MEMORANDUM ON BEHALF Cot .
OF THE UNITED STATES IN RESPONSE TO THB ‘ f
'MEMORANDUM FILED ON BEHALPF OF GOVERNOR ROSS [ g

R., BARNBTT ON OCTOBER 18, 1962

ey o

In their response filed October 18, 1962 counsel

‘vnmlyfén

B r

for Governor Ross R, Barnett assert that the United States 3

L e,

has made incorrect statements of fact to the Court (page 1);

has been "wholly inaccurate™ in describing an srrangénent
with the Govetune&t for the entrance of James Meredith upcn

*  the campus of the University of Missilssippi on Septenber 30




(page 3), and his dohe sb “fir purposes which are necessarily

beyond this case and have notAing to do with proper

Judicial proceedings oc ptopef'pleadinga" (page 3).

o The United States has a responsibility as amicus
curiae to inform the Courtvof material facts bearing ﬁpon"
the question what sanctionﬁ should be imposed now or in the
future upon Governor Barnett because of his contempt of the
order of this Court of September 25, This further memoran-
dum and statement by the United States is filed pursuant
to that responsibility, | -

1. The denial of any arrangement between the

Governor and the United States for the entrance of MNr,
3lletedith on the campus of the University of Miassissippi on

Sunday, September 30, is without foundation, Ve re-
affirm that the arrangemeant déscribed in our previous meioran-

dum was in fact made, To the extent that the counter~

assertions of fact made in the response filed by the

. Governor are inconsistent with the existence of that
arrangement, they are mialeading,
In view of the importance of thevissues in this
ease, and the gravity of the events that have occurted,
the United States has under these circumstances a

responsibility to advise the Court that if it deems

the issue relevant to disposition of this matter, the

United States stands ready to prove the details of the

arrangement made and its context, and respectfully advises
the Court that it should not, in the absence of such

evidence, rely upon either the denial or countesr=

assertions of fact made on behslf 6f the Géve;no;wiarthe

memorandum filed on October 18,
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3. The redpdﬁ‘& filed bt bétodber 18 on behalf

of the Goverror also to some deg:ee ttises an issue of
f:ct 88 to the actions of the state police in the vicinity
of the University of Mississippi on the night of September
30. ZThe ﬁnited States believes that resolution of this

issue is not neceassary to the determination which

'~ the Court 1.(nol required to make, The p:ecice issue

before the Court is not how the atate police in fact
acted that night, but what instructions the Governor had

then and has lince given the state police and other state

.officials, not only with respect to the maintenance of law

and order, but also with :eference to the various
proclamations, law auits, and criminal ptoceeding: and

statutes which have conatituted the patteru of uttempted

‘ intetfetence with the o:dera of thla Court.,u"

- In our view Gove:no: Barnett has atill made no

sufficient showing with respect to this important require~

. ment,

-point at any time, g - R

In the event that the Court considers the queation_
of the axtent to which the atate police did make an effort
to enforce law tnd order at the Univetsity during the night
of Septenber 30 to be materiul to its present conside:ation,

the United States ia prepared to offer evidence on that

Respectfully bﬁbnitted,

B YW o8 -
- “BURKE WARSTALL B
;_Qpl;stant Atto:ngy Gener;;

3+<‘50L~?>w:w
EMA John Barrett

Attozney, Depactnent of Juotice




I hereby certify that a copy of the foregoing
'!ntthe: Statement and Memorandum on Behtlf of the United
. State- attlched hereto has been sent by Aitntli‘ poeélge
ptepaid, to each of the nttorneya 1isted below,.at the
. 8ddress indicated; . ‘

Thomas H, Watkins, Esq.
Suite 800, Plaza Building
Jackson, Mississippi

John C, Satterfield, Bsq.
~ 340 Pirst National Bank Building
Jackson, Missisaippi

'Churles Clark, Bsq,
P, O, Box 1046
Jackson, Mississippi

Garner ¥, Green, Sr., Esq.
800 Blectric Building
Jackson, Mississippi

Honorable Joe T, Patterson
- Attorney General, State of
Mississippi
Jackson, uisaissippi

Conatance B, Motley, Esqg.
- 10 Columbdus Circle
" Wew York, New'fbtk

Re Jess Brown Esq,
1105-1/2 Washington Street
Vicksburg, Mississippi

Dated this 24th day of OCtobet, 1962,

Gt T

“ - ' John Doar

s Bl

_ Attorsiey, Department of Justice
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\ UNRITBD STATES OF AMERICA,
WNO gcoAnicus Curise and Petitioner, '
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SIATB OF MISSISSIPPI, et 81..', ' ) . =

2 Dcfendantl.

2% 7. SUPPLEMENTAL MEMORANDUM ON BEHALF OF

o enian THE UNITED STATES
s ;-4-n AR S P S e S-S N R o :
fii s '_ On Septembder: 28. 1962, this Court determined

thit Governor Ross R, aarnett was 1a‘civ£1 conténpt'“f
of the Court's order Q:.Septeﬁbe: 25 restraining . 4
the Governor snd other state officisls from inter~ = a

fering with the sdmission apd continued sttendance of
James Neredith ss 8 student at the Univeraity of ’ .
!£§§§g§199§!';3§0400uzt?¢'o:ddé'of Sopteibef-§§ﬁga§‘“' BRI |
the Goversos natitfppf@?q:;a éc»pué;cihigéeifgék;goéégf '
teapt by cessisg.inteéxforesce acd instrugting a1l

tsvs officists subjest to the Goversed's disestiod.; |




) 'conduct. The Governor did not preseat any cvidence of

" what specific sctions he had taken at either hearing.

" specify what fu:fhe:,utcpc thc,Gévqrnor should be

"7 Court that the Gorernq:,had“conpl4cg<tt‘1cas§};a_par§

to -aintaln 1tt and order. gso as to pe:nit tho ¢b£t£nu¢d

< ttteudance of Meredith at the University on the same

“ basis ae ‘Gther students,
--<n October 2 the Governor .ppetged befote the :

"Court through his counsel un? represented to the

Court that he was in compliance with the orders of the

-

Court, 'While these representations were retracted inm part

by counsel for the Governor at a furthe: hearing on Octo-

" ber 42, 1t appears still to be the position of the

Governor that he is in compliance with the Court's o:der,

. and that the Court should accordingly not 1npooe on him

‘‘either 4npt£sonment to compel further nteps 1n compliance

" with the Court’s order, or the fines which were set forth

in the Court's order of Septembar 28 to be imposed on the

Governo: 1n the event that ho did not cease hts contenptuoua

o wr

-Counsel for Meredith at the hearing on September.
28 opposed giving Governor Barmett any additional time
in which to purge himself, At the hearing on October
12 plulntiff's counsel :epresented to the Cousrt that they
' d1d pot believe that the Governor had purged himaelf
of his contcmpt, and that the Court should ucc?rdingly
impose at that time the ﬁanctiqn of imprisonment on
the Governmor, Counsel did not, hbvever, 1atfpducg any

evidence in support of their position, ;nd did not

¢oupellod to .take, _— _— e g
sizzigry, At the heuinga on October 2 and Octobet 12,
t

L -

éounlel for the United States represented to the

! ;"Q;,'.
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with the orders of tho COutt by ceuc!ng his 1aterferedtb
vlth the udaissioa and sttendance of Hered!th at the
Uaiverltty. Accotdingly, counsel stated that they
¢£d not believe thnt the Coutt .hould now order the
laprllonnent of the Governor, but tbct the Court should
£-poae tbe aanction of the fine. which the Court stated
would ruu tgt!nat the Govctnor in the event that he had
sot bu:‘ad himself Sy October 2,

The basil.for the ’onitioh of the United
States was that £np:£aonnént of the Governor wou;d nof
serve a :eiedlai purhose at that time since his inter-
ference with the Court's order had ceased, On the
'othef hand, the United States believed that since the
Governor had not fully purged himself, the Court
should levy upon him the nanction which the Court atcted
lu its order of Septe-bcr 28 would be inposed - that
s, & fine of $10,000 per day, This fine would be
imposed because of his psst failure to purge himself

and not for future coercive purposes such as would be

necocsury to justify the inposition of 1mpr£sonment;

The position of the Goverament was :éstated
in its memorandum of October 15, Aaaertions of
lsct made by the Governaent were contrsdicted by

oounsal fo: the Governor in thcir nenorsaduu of

October 18, and on October 24, counsel for the Governe
ment :epreuehtad again to the Court that the factual

;.llcttionl nada by counncl for the Government

in coutt nad 1n thc -eaorandua of ‘October 15 wese

' .ccutctc, .ad thet any denials or céﬁttcﬂiéféty R8set-

tions of f.ct -adc by eounael for’ the Govezno: vo:o

-ithout fbuadatioa. Agnin. hgravcé, B0 cvidénco on
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‘any of the coatroverted ioiues'of fact was introduced
for éhe‘benéfit of Court, Ko response has been filed
by counsel for the Governor to the October 24 memorandum
‘£filed by the United States,

At this stage of the proceedings, the parties
are in dispute as to whether the Governor is or
is not in conpliance with the orders of tke Courtg:
ss to whether the sanction of the fines imposed om the
Governor by the order of the Court of September
28 should or should not be put into effect; and as to
whether it 1s an upp:obritte coercive step for fhe
future n&w to commit the Governor to the'cusfﬁdy of
the Attorney General until he takes further steps
to purge himself of his contempt., A fundamental
difficulty on the present record before the Court
4s the necessity of determining what further steps
should be required of the Governor when the Court is
not informed as to precisely what he has and has
ot done to comply thus far with the Court?’s orders,
The Court is without an adequate factual record upon

which to basb its determination as to which of several

possible courses it should follow, In addition, the

Court i1s without the assistance of an sdequate factual
‘'gecord upon which to make a determination whether
‘eriminal contempt proceodingu should or should not b&
"dmpogsed on the Goversmor for his conduct im the past,.
Upon the basis of the confiicting repre~
ilhataf&oal made by counsel for the Governor to the

“Coust, and such facts as sre available to the Government,
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:i; idﬁeig to the recommendations made to the Court -
;@ ihi iéiiin} on October 12 and in the -enornnduipnnd
ptoposed o:det submitted on October 15 5 |

. leverthelecn, ne!ther the Court por thev_ﬁ,

' Govern-eut has available at present a conplete R

_factu.l record upon which to base its dete:ninttiona.

Thls is also true of counsel for tae pltintiff. Con-

‘_flictin‘ factual assertlons have been made to the _ .

Court. Neither the Court nor the United States pteaently

knowl what, 1! any, instructions have in fect been

‘glven by the Governor to state officials with respect .

o the continued attendance of Meredith at thb’Uﬁiicrsity;

_In addition, within the past week, the
£tctual situation has uglin been changed by the state 4<—/,
highway patrol being made available, under ' — - ) | : j

te:na und circumstances that are ‘not. clear, to naintsin

. 1aw and o:der st the Ualvetsity of uiasis-ippi.'ﬁ'~ e
-~ ; . It is 2 matter of great public inte:eat and
national importance that whatever disposition is made
of the pending chaiges against the Governor be nﬁéon—
pliahed upon the blaio of as full a factual picture as
possible, This is true ‘not only as to the detezninatioa
to be nade by the Cou:t, ‘but also as to the rfecommenda-
tiona to the Cou:t nhich are to be made by the Government
!a the exercile of its grave responaibilitlea as amicus
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"of October 15. to teke vhetever evidence the United

Stetee. the pleintiff, end the Gove:no: ney vleh to f
present on his compliance vith the erde:e of the Cou:t;

his erreoge-ente with the United States for euch com- .
plience: the inetructione given by him to the etete highwoy

pettol and other state officiele: the conduct of the

- state law enforcement officials on Septembet 30 and

since that date; and his future intentions.

le-believe thet this course will best serve

the vindication of the dignity of the Court, the

national interest in careful resolution of a dispute

- between the United States and the'Chief Executive

Officer of ome of the states, and the interest of the
plaintiff in the effective realization of his constie-

tutional rights. It will unavoideb;y mean further

" delay beforelthe Court can resolve the issues before

_4t. In the past such delay would have defeated the .. .. .~ _

ordere 0£’the Court, which to be fully effective,
required Meredith's edmiseion end ettendance at the
Univeraity this semester, But that has been accompliehed.

The Governor has ceased overt interference with

.Meredith'e attendance, Pu:ther'interfecence n;. been

enjolned by the Coutt'e ptelimincry injunction leeued
Octobe: 19. The etate law enforcement officiala |
appear egein to be cvailable to enfotce 1an end order

on the Unive:eity cempue. Sone disciplina-y oction hse been

and is being teken egoinst Unive:eity etudente reeponeible

for continued denonet:etione-on the cenpue. And federel

-“'-etebele end the -ilite:y have iueuzed the plelntiff'e
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coitlnueq gttcndance-at the Unive:alty~sad.wiil continue
to do .o as long as 1. necessary. Under these cir- '
eu-ltancel ve believe the advantages of [ ] conpletc
factuax record significantly outveigh the disadvantages
of futthet delay in :uling on the contempt action

actinat the Govetnor. S S T

) , - Respectfully submitted,

Joma oo 0 =27 0 Burke Marshell

LR Assistant Attorney Geaeral
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CERTIFICATE OF SERVICE

'I he:eby certify that a coby of—thé foiegoin(
Snpplenental Memorandum on Behslf of the United States
has been ‘sent by Airmall, postage prepaid, to each of
the folloning attorneyl listed below, at the address
£ndicnted:

Thomas H; Watkins, Esq,
Suite 800, Plaza Building
Jackson, Mississippi

John C, Satterficld, Bsg,
340 Pirst National Bank Building
Jsckson, Mississippi

Chuélea Clerk, Baq,
P, 0. Box 1046
Jsckson, ulsaissippi

Garner W, Green, Sr., Esq. .
* 800 Blectric Building Lo : - -
Jackson, Hississippi R | :

Hoporable Joe T, Patterson
‘Attorney General, State of
 Miesissippi

Jackson, Misgissippi

Constance B, Motlei, Esq,
10 Columbus Circle A
New York, New York

R, Jess Brown, Esq, l
1103-1/2 Washington Street
Vicksburg, Mississippi

Dated this 3:d day of November, 1962,
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" THE STATE OF MISSISSIPPI, ET AL., = Petitioners = °
" - V. N

JAMES HOWARD HEREDITH E’I‘C. s

: (umm STATES OF AMERICA, Amicus Curiae) LA
B RECEIVED .
ON PETTTION FOR A wxn OF CERTIORARI TO IAN 221963 - -

THE UNITED STATES COURT OF APPEALS 'APPEALS & RESEARCH SZCTION -
-~ FOR THE FIFTH CIRCUIT C CIviL GHTS BIVISIZN

FOR LEAVE TO BE ADDED AS PARTY-RESPONDENT

~JOE T. PATTERSON, Attorney General

" . of the State of Missigsippi
o DUGAS SHANDS, Assistant Attorney
ORI S General of the State of Mississippi

’ MaAI..COI..c'r B. MONTGOMERY
~ GARNER W. GREEN -
- Special Asgsistant Att:orneys General
.. of the State of Mississippi
“:’ New Capitol Building s T
P Jackson, Mississippi 1'.“-"‘1‘1___, §

- RGN

CHARLES CLARK Special Assistant
.. Attorney General of the -
.St:ate of Mz.ssissippi

P. 0. Box 1046 S
Jackson, Msissiupi e
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- THE UKITED STAIES COURT OF APPEALS
' FOR THE FIFTH CIRCUIT

@ ’ R V . BRUCHI

'BRIEF IN OPPOSITION TO MOTION OF THE UNITED STATES
- FOR LEAVE TO BE ADDED AS PARTY-RESPONDENT

(v

v’ The Solicitor General correctly states in his motion

» - - that the United States was not served as a respondent at any
'» , * time in the subject proceedings. At no time has the United

States been a Party-'Respondent to these proceedings. 'Ihey

,inever occupied any status :Ln the court below” ot:her t:han the
; - eourt delineated status of an amicus curiae. No application R

has been made t:o t:his court by the United States to be per-

IS

mit:ted to cantinue to partieipate in this case in this court
. as amicus cw:iae. v The motion by the Uniced States :Ls ixxpro-.'." |
;per end should be. denied " PN R R




- POINTI., o
ANAMICUS CURIAE IS NOT A PARTY

Ihis rule has been clearly defined by the United States

Court of Appeals for the Fifth Circuit in the case of QE‘L.__
'_{:i‘Winter Haven, Fla., v. Gillespie, 84 F.2d 285. cert. den. . Hv';~aﬁ

"Hartridge-Cannon Co. v. Gillespie, 229 u.S. 606 57 S. Ct. 232

n"81 L.Ed. 447. The court, in its opinion, used the follqwingJ » i

‘n°iii;language:

coa T

.

e L L in view of their appearance in the
..  cause not as parties, but as amici curiae
.. «& preliminary question arises as to whether

the appeal should be entertained or dis-

- missed.

d}_'no standing to appeal. Though this is a suit o ) S
~.*- for injunction, it is for a mandatory ome, T T
-, and in its nature it is a suit for mandamus

f;%ﬁ,chey ought to do, and it may be questioned
-+, . whether intervening taxpayers could any more

'Ji‘could in that. We do not decide that ques-

;i} come into the cause as intervenors. They came
-.in by a pleading and order specifically fix-

. "™e held in Normandy Beach Dev. Co. v. United

States ex rel. Brown-Crummer Inv. Co., 69 F.

(2d) 105, that the only proper parties to a :
mandamus suit are the relators who seek to S <
compel performance of a duty, and those on S

. whom the duty is imposed by law, and that

intervening taxpayers, like these here, have

to direct officials of a city to proceed as o f~{'l;;~?5f j

appeal from a judgment in this suit than they

tion, however, for these appellants did not P s k

=~ ing their status as and limiting it to, that
of 'friends of the court.' They thus have
no status except to advise, or, as they them-
selves put it, to 'suggest! They are not
named in, they are not parties to, and they
are not bound by, the decree, They are with-
out standing here to appeal, ghes Federal . .
Practice, vol. 1, § 37, p. 37; Azericen Jurig-. ..
prudence, vol. 2,:pg 679. §§ 4~6 and 7.
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_ " The Winter Haven case was cited with approval by the
Seventh Circuit:"i:i,fthé cage of Clark v. Sandusky, 205 F.2d

ok 2 i Sl b

915 » in supp‘br;tvof the proposition that an amicus was not a ,
- party. To the same effect are the following state court _ R

 decisfoms: e

Second Nat. Bank, for Use of Federal Reserve '

.- . Bank of Philadelphia v. Faber, 332 Pa. 124, : o
T 2 A.2d 747, 769, | SRR

. State v. City of Albuquerque, 31 N.M. 576,

- 249 P. 242, 248, | RN TR ST

. In re Perry, 83 Ind.App. 456, 148 N.E. 163,

2 Am.Jur. 680, Amicus Curiae, § 4, states the rule in '

S this lénguage:'

v "It seems clear that an amicus curiae cannot , L
. assume the function of a party in an action Sy

- or proceeding pending before the court, and :

4> .- .. that ordinarily, he cannot file a pleading
> S - 7. in a cause. An amicus curiae is restricted .
w- ... . to suggestions relative to matters apparent N

T %o ... . om the record or to matters of practice. His e
1 .%o . - principal function is to aid the court on C T
‘% | questions of law." -

i
- SR o .
I e e A
R L.

-',3’C.J.S._1046, Amicus Curise, § 1, defines the status |

"of amicus curiae in the following language:

L e

- "An 'amiols curiae,’ literally meaning a friend
_of the court is one who, as.a standexby, when - ;.
,- @ judge is doubtful or mistaken, may inform
" the court. The term is also sometimes applied . -~ " -

- to a person who is not a proper or necessary AT
. party, but who is ellowad to appesar ts pro- R,

" tect the interest of a party he rapresents. [

BN
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"L7;the direction and control of the litigation on appeal. In_ 

"‘;;ﬁ ap?éal{matter:‘ B

[

“Distinguished from intervention. Leave to
-appear as amicus curiae differs from inter-
vention in that the intervener becomes a
party to the litigation, and is bound by the
Judgment, while, as stated in § 3 ¢ infra, an
amicus curiae does not become a party to the
proceedings," ‘

In § 3 a of ﬁhe same work, 1t is stated: a :  ;.3v

"The office of an amicus curiae cannot be

subverted to the use of a litigant in the

. case, and it has been held that it is beyond
his office to involve the action of the court
upon issues of fact not confined to juris-

_ dictional matters." ‘

<

"~ - - § 3 ¢ states: ' o L

YAs an amicus curiae is not a party to the ,
suit and cannot assume the functions of a :
party; he cannot take upon himself the manage-
ment of the suit as counsel, being without any
control over it whatsoever, and he has no right
to institute any proceedings therein. He must
take the case as he finds it, with the issues
made by the parties.” '

The only respondent in this matter has waived the £il-

<»1ng of any reply to the Petitfon for Certiorari in this cause-

. (telegram of counsel dated January 2, 1963). The amicus

 ’ﬂ1”cuxiae below, who hgs not even been.admitted to such étatu#

" in the proceedings before this cdurt,»has no right to assume

L

R

33 C.J.S. 1051, Amicus Curiae, § 3 e (8), that text ppiﬁ£s out'}.f”i;;}”
'°*fiVEfinbhe‘fol;qwing rules go?erniﬁg‘therfunction of an amiéus;on f Sz
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®. « « DO person can prosecute an appeal or
writ of error unless he is a party or privy,
‘or in some way aggrieved by the judgment, an
amicus curiae has no right to prosecute an
appeal or writ of error or to maintain a bill
of review or a bill in the nature of a bill
- of review, and the court camnot appoint an
amicus curiae to represent it on appeal.
Moreover, an amicus curiae has no authority
to give notice of appeal or suggest a dimi-
nution of the record, and questions raised
by him and not by parties to the litigation
will not be considered on appeal. He has no
right to move to strike out the statement of
facts. A citation on appeal issued to him
by direction of the court is insufficient
to bring any of the parties into court.”

-

In the case of Knetsch v. U.S., 364 U.S. 361, 81 s.cCt.

132,5 L.Ed. 128, this court announced that sn amicus curlae
could not supply a point omitted in the briefs and positions
taken by the parties'and that where a point wgs made only in

a brief filed by an amicus curiae, it would not be considered

by the court.

' In the 1ater case of Universal 0il Products Co. v,

Root Refining Co., 328 U.S. 575, 66 s.ct. 1176, 90 L.Ed. 1447,
rehearing denied 329 U.S. 823, 67 3.Ct. 24, 91 L.Ed. 700, this
court ruled that the fact that an émicus curiae.might be asked
’by the céurt to plead or to take other proceedings properl}
- taken by p#rties, does not serve to change the relationshi

" of the amicus to the court., The court stated:

r’i.gkfi"rhe rglationship of these lawyers to the courc,'
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" ticated" or "simple-minded"; devices which are used to accom-

' amicus curiae to assume direction and control of individual
; .,1itigation asserting l4th Amendment'rights; Shelley v. Kraemer,
o 344 U.S. 1, 68 S.Ct. 836, 92 L.Ed. 1161, and Hague v. C.I.0., »

- after it recognized them as amici, remain
~ throughout only that of amici." :

In the case of Walker County Lumber Company v. Edmonds,

(Tex.Civ.App.) 298 S.W. 610, 612, the court, referring to the

office of.amicus'curiae, stated:

"This office 1s to aid the court and for its
personal benefit and cannot be subverted to
the use of a litigant in the case.”

POINT II.

THE UNITED STATES CANNOT USE THE OFFICE - {17
OF AMICUS CURIAE, TO WHICH IT HAS BEEN . B
ADMITIED IN THE COURT OF APPEALS, AS A 8

DEVICE TO ENABLE IT TO BECOME AN ACTIVE

PARTY-RESPONDENT ON THIS APPEAL IN LIEU e

OF THE REAL RESPONDENT HEREIN

This court has pointed out that it will not sanction

an impermissible action because it is cleverly or uniquely

performed. The court has said that it matters not whethef(a

scheme is "ingenuous" or "ingenious”, or whether it is Ysophis-

plish ends that are not permissible will be prohibited. The :

United States cannot use the high and time-honored office of

307 U.s. 496, 59 s.ce. 954,.83 L.Ed. 1423, clearly provide %1,/.;;3.;;

D P
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. gation involved in the present appeal, are personal and in-

L - dividual’ rights belonging to natural persons alone, The

United States cannot, as amicus curiae or otherwise, assert

claimed violations of the individual respondent 8 l4th Amend-

‘ment rights.

-

A study of the legislative history of recent civil
rights legislation shows a concerted endeavor to secure statu-

tory authorization for the federal government to litigate on

4beha1f of individuals claimed violations of their constitu-

tional rights; and, with the 31ng1e exception of the Civil
Rights Act of 1957 (42 U.s.C. § 1971 (c) ), this history dis-
closes that the Congress has refused to grant such authority.
See the testimony of Attorney General Brownell reported in 1957
"Hearings before the Subcommittee on Constitutional Rights of

the Committee on the Judiciary of the U. S. Senate,” 85th Con-

gress, First Session, commencing on page 1, on page 46 and on

page 180. To-the same effect is the testimony of Attorney

“General Brownell before Subcommittee No. 5 of the Committee
on the Judiciary of the House of Representatives, 85th Con- . o

- gress, First Session.

1,.: ;

At no point does the record in this matter indicate

that the gituation was one in which the authority of the court j;l.“

'was being threatened or abused because of the apathy of the

EN

Hl'private litiaants. On the contra:y, the record discloses that |
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. .. eourt,

‘¥ffhe respondent immediatél& moved to file contempt proceedings

-and secure injunctive orders, both to secure his alleged

rights and to secure compliance with the decrees of the

:

w

The motion of the United States to intervene in this

appeal as a Party-Respondent

THE STATE OF MISSISSIPPI,

" BY:

is improper and should be denied,

ET AL.,
‘ - Petitioners
JOE T. PATTERSON, Attorney General

DUGAS SHANDS, Assistant Attorney General

MALCOLM B. MONTGOMERY
GARNER W. GREEN
Special Agsistant Attorneys General

e -

CHARLES CLARK i
Special Assistant Attorney General
of the State of Mississippi

P. 0. Box 1046

Jackson, Mississippi
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CERTIFICATE OF SERVICE

—d

I,'CHARLES'CLARK, one of the attorneys for petitipﬁers
‘herein and a'mémber'of the bar of the Supreme Court of the
United States,‘hereby éertify.that on the date shown below I
sexrved the foregoing BRIEF IN OPPOSITION TO MOfION OF THE .
UNITED STATES FOR LEAVE TO BE ADDED AS PARTY-RESPONDENT on
James H. Meredith, Respondent, By mailing true copies thereof
to: Constance B. Motley, Esq., 10 Columbus Circle, New York
19, Né& York, airmail postage prepaid; to R. Jess Brown, Esq.,
1105% Washington Street, Vicksburg, Mississippi, by first class
mail postage prepaid (the distance being less than 500 miles),
the attorneys of record for said respondent; and on the Unitéd
States, Amicus Curiae, by mailing true copies thereof to:
. Burke Marshall, Esq., Assistant Attorney General; St. John
Barreﬁt Esq.; aﬁd John Doar, Esq., Attormeys, Depaftment of
Justice, Washington, D. C., airmail postage prepaid the attor-

v neys of record for said Amicus Curlae.

DATED this /7= day of jﬁz’m‘w , 1963.

»ii :‘-‘~£r‘ L~ éézgéi;aﬁf
L e CHARLES CLARK fﬁ)

T Attorney for Petitioners
'> 45;Address. P. 0. Box 1046

s

Comaed T
I

| 7“ s‘ m s2 ‘;%i .23 W

. . Jackson, Mississippi




MERAL A A= F TR Tt st Sa v den,
.

,

COTe




