IX THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

UNITED STATES
or

s | AMERTICA, _
Plainciff

VS,

COVERNOR ROSS R . BARNETT

AND
LIEUTENANT GCOVERNOR
PAUL B. JOHNSON, JR.,

Defendants

f§ . MEMORANDUM BRIEF OF DCFENDANIS

JOE T. PATTZRSON
Attorney General of the
State of Mississippi

-~ DUGAS SHANDS
Assistant Attorney General
of the State of Mississippl

o

. MALCOLM B. MONTGOMERY

;55 . GARNER W. GREEN

O : - M. M. ROBERTS

o " FRED B. SMITH
CHARLES CLAXX

. Special Assistant Attorneys Ceneral
of the State of Mississippi

ATTORNEYS FOR DEFENDANTS




-

CONSTITUTIONAL RIGHTS OF DEFENDANTS

- . IN CRIMINAL CONTEMPT PROCEEDINGS

Preliminary Statement

,l: seens advisable at the outset to distinguish between
the two broad classifications of contempt proceedings, civil
and criminal. A civil contexpt proceeding is defined as one
in which the coui:, within the fromework of the pehding suit,
seeks to coerce a party to perfora or refrain from doing an
act. It is wholly remedial and serves only the purposes of the
opposite litigant as.distinguished from a public purpose. In
vecent times the sanctions imposed in civil contezpt proceedings
have been broadened from conditioral imprisonment to include ‘

compensatory, as distinguished froa punitive, fines.

Criminal contempt is cefined as an action seeking to
vindicate the authority of the court. It serves a'}ublic pur-
pose and, unlike civil contempt, is the Subject of a separate
proceedings not connected with the principal litigation. It
. €an run against parties, officers of the court or strangers to
punish for any act showing disrespect for the court or which
constitutes a wilful interference with the conduct of the
court’s business. The punishments which may be imposed con-
sist of punitive fines payable to the sovereiga or iﬁptison-
icn: for a definite term or bth. There {s no ltatu:orj limic
on the sentencing power of Federal Courts in criminal contempt.

rs v. Bucks Stove & R;n e Co., 221 U.S; 618;{!15_3;




I.

A BRIEF HISTORY OF TRIAL OF CONTEMPTS
AT COMMON LAW IN ENGLAND

The Supreme Court of the United States assumes that the
Constitution must be "interpreted” by reference to the English
common law as known and practiced at the time of its ratifi-

cation. Ex Parte Grossman, 267 U.S. 87. This assumption ~--

carried too far -- is the basis of the grave error present in

these decisions.

It is basic hornbook law that a court does not look be-

yond a written document for interpretation unless the document

is ambiguous. gasﬁ,v. First National Bank, 101 U.S. 93. 1If
the words of the éonscitution guaranteeing the right to jury
trials in this couhtry are ambiguous, then we must admit that
wve have, in the words of Judge Rives, ""Entered the world of
Alice in Wonderland where words don't mean what they say."
Still and nevertheless, the High Court's references to "the
common law” are both incomplete and Lnaccur;te, as the follow-

ing discussion will attempt to demonstrate.

iy One of the finest works ;n the English Common Law related
to contempt proceedings is 'The Histdry of Contempt of Court",
by Sir John Chjrles Fox, the Senior Master of the E#glish Chan-
cery Division. Briefly summed up, he has stated this history

to be as follows: ‘ ~

k)

1. Down to the early part of the 18£h'Ceﬁ:ury,_¢ascs

of contempt even in and about the common law courts, whea not



dealt wicth by the ordinary course of law, i.e., tried by a
Jury, except when the offender confessed or when the offense

vas committed within the actual view of the court.

2. After the advent of the infamous Star Chamber, it
assumed authority over contempts against any court and, unlike
the common law courts, it exercised its power by a summary pro-

- sedure without a jury. The Star Chamber was abolished in 1641.

3. Gradually the sSummary processes of the Star Chamber
slipped into the common law courts, which had been given some

authority by the statutes to try certain special offenses with-
out a jury. |

4. The ﬁndelivered judgment of Lord Chief Justice Wil-

mot In the case of Xing v. Al=on (1765) (a now completely dis-

credited opinion), caused the English courts and the courts of
this country to believe that "immemorial usage'" in the common
law courts of England gave power to punish suzmarily any con-
texpts, Including those cocmitted out of the court's presence.

(See also 37 Harv. L. Rev. 1042-1047).

The English Cocmon Law systea provided for no appellate

review of contempt proceedings. Bessette v. W. B. Conkey Co.,

194 U.s. 324.

The failure to obey an injnmc:ion in English common law
was considered a contempt of the King's Writ but not a contexpt
of the Judge or Chancellor who ordered its issuance. The |
punishment imposed €&# was not a punitive criminal punishment
- but & coercive civil sanction. Neither fin; nor imprisonment




for a specified term was imposed. Joseph H. Beale, Jr., 21
Barv. L. Rev., 161.

In his scholarly article "The Right to Trial by Jury”
in the January Reader's Digest, Albert Qf Maisel points out that !
Juries were originated by Willian the Conqueror, not as instru-
ments of freedom but as a tool of oppression to assure the monarch
that the 'dooms'" they pronounced on their neighbors in each manor

~ amuld include all taxable land and property. Sources of Our

Liberties, Richard L. Perry, Ed. American Bar Foundation, 1952,

Page 8. Law and Tactics in Jury Tridls, Stucents edition, F.Y.

Busch, Bobbs-Merrill, 1950, pps. 7-10. Encvyclonedia Britanica,

references under heading “Doomsday Book." Talks on American

Law, Harold J. Berman, ed., Vintage (paperback) Randoam House
1961. They were the source of the ''Doomsday Book'" of 1085.
However, such juries quickly becaze the freezman’s savior from
tyrants who would claim the lands and chattels and wefe in such
favor By 1215 that the Barons at Runnymeade forced King John
to include the following promise in the Magna Carta:

"No free man shall be imprisoned or out-

lawed or banished or in any way destroyed

except by the legal judgment of his peers
and by the law of the land.”

- One of the greatest victories for the jury system occurred
in 1670 when the Quaker, William Penn, was acquitted of a charge
of disturbing the peace by a jury, only to be themselves fined
and imprisoned by the Judge, who did not want the Crown to be

denied the conviction it deuanded. On appeal to the Court of
Commnon Pleas, the Judges of that Court unanimously voted to




free the jurors and in the same proceeding cleared Penn of the
possibility of being placed in Jeopardy a second time for the

same charge. Concise History of the Cormon Law, Sth edition,

Theodore F. T. Plucknett, Little Brown & Co. 1956, p.l134.
Almanac of Liberty, Justice W'm. 0. Douglas, Dolphin paperback,
1956, pps. 86-88 and p. 149.

In the time of the Stuart xings, jury panels were allowed
but were hand picked to bring in the verdict those in power de-

sired. Development of Constitutional Guarantces of Liberty,

Roacoe‘Pound, Yale U. Press., 1957, P.-67. Almanac of Liberty,

P 195.

II.

h THE EARLY BIGINNINGS OF JURY TRIAL RIGHTS
IN THE AMIRICAN COLONIES

Mr. Maisel points out that =ost of the American colonies
were established during the reign of the Stuarts. Actually, as
&n encouragement to settle the new colonies, stipulations were

made that among the liberties the colonists would enjoy was

the right to trial by jury. Law 2nd Tactics in Jury Trials,
pps. 16-17. Sources of Our Liberties, pps. 53, 84, 93, 101,

109, 151, 177, 185, 206, 217. Later, King George, III, rea-
lizing the revenue potential of the colonies, commenced a pro-
gram of vigorou# taxation, including the odicus stamp act of
1765. King George's ni.niscers entertained the same fear that
has bred such inaccuracies in the law of &riminal contempts
in this country -- that the Jury systea would not result in
adequate enforcement of unpopular laws. Eanforcement of the
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tax laws was placed in the hands of the Admiralty Cour:s with
no right to trial by jury. According to Mr. Maisel:

"It was this flagrant denial of trial by

Jury, added to the indignity of taxation

without represcntaticn, that forced even

the hesitant among the colonists into the

ever greater resistance that culminated

in the war of the Revolution."
He further points out that withia a month after the Declara-
tion of Independence, Pennsylvania and the other states in

rapid successlon, adopted Coastitutions guaranteeing jury trials

in criminal and civil cases. Law and Tactics, p- 17. Sources

of Our Liberties, p. 323 et. seq., esp. sections 9 and 10 on

page 330. Also p. 332 et. seq., esp. sections 13 znd 14 on

page 339. He further points out that the dissatisfaction of

the states with the single constitutional guarantee o« the right
af trial of all crimes by jury was quickly followed by the 6th
and the 7th Amendments, maxing jury trials by impartial juries
applicable not only to criminal zmatters but all civil suits

where the alue in controversy exceceds $20.C0. Sources of Our

Liberties, p. 403 et. seq. Birth of the Bill of Rizhts, Rutland,

U. of N. Carolina Press, 1955, pps. 126 et. seq., esp. 129. Also
bottom of page 209. Mr. Maisel also points out that the right

of trial by jury is the only civil right so much in the minds

of those who adopted, ratified and amended the Constitution

that its assurances positively appear thrice.

III.

THE GUARANTEES OF THE CONSTITUTION




ARTICLE III, §2, Par. 3.

"The trial of all crimes . . . shall
be by Jury; and such trial shall be held
in the State where the said crimes shall
have been committed;"

AMENDMENT V.

"No person shall be held to answer
for a capital or otherwise infamous crime,
unless on a presentment or indictment of
a Grand Jury . . . nor shall any person
be subject for the same of fense to be
twice put in jeopardy cf life or limb; . . ."

AMENDNMZNT VI.

"In all criminal Prosecutioas the
accused shall enjoy the right to a specdy
and public trial, by an impartial jury of
the state and district wherein the cri-e
shall have been committed, . . . and to be
informed of the nature and cause of the
accusation;"

AMENDMENT VII.

"In suits at common law, where the
value in controversy shall exceed $20.00,
the right of trial by jury shall be pre-
served, and no fact tried by a jury shall
be~otherwise re-examined in any court of
the United States, than according to the
rules of the common law."

These sections of the Constitution prohibit summarv non-jury

criminal contempt punishrants.

It is Qote than passing strange that this simple and
.incscaé;ble conclusion is contrary to every known decision of
courts of the United States and is contrary to the statutes
relating to contempt enacted b} the United States Congress.
Cf. Hamilton, The Federalist, No. 83. The remainder of this
memorandum will be directed to show the error of these decisions

and statutes.




E ' Iv.

A BRIEF HISTORY CF THS STATUTES OF THE
UNITED STATES RELATING TO CONTZPT OF
COUXT

The history of the statutory law applicable to conte=pt
of court in the United States bezan with the Act of September
24, 1789, §17, 1 Stat, at L. 73, 83. This was one section in
the original judicial code chat was passed en mass. It gave
the>Federa1 courts,

"power to punish by fine or imprison-
ment, at the discretion of said courts,
all contempts of authority in aay cause
or hearing before the saze. "

1 Stat. at L. 33.

The next pertinent hizhlight, chronologically, followed
{n 1831, when impeachment proceccings were brought against
Federal Judge Jazmes H. Peck. Judge Peck convicted a lawyer of
his court of criminal contempt for writing an article critical
of one of the judge’'s decisions in a case then on appeal. The
E;' patter was heard wichout a jury, the lawyer was sentenced to a

day in jail and to temporary disbarm;z: from the court for 18
ponths. Although Judge Peck was quite eldérly and had a dis-
 %’ abling eye impairment, the House of Representatives voted to
3 bring impeachment proceedings; and, after lengthy arguments, the
fé ‘ vote in the U. S. Senate was 21 for impeachment and 22 against

impeachment. (A two-thirds vote was required to impeach).

- Gongressional Debates, Vol. VII, 1830-1831, Cols. 9-45.

' lnncdintcly after these impeachment proceedings failed,

i i ———— s el et o

. the Congress passed the Act of March 2, 1831, §1 & §2; & Stat.




at L. 487, 488, entitled "An Act Declaratory of the Law Con-
. eerning Contempts of Court'. The text of this Act, beiﬁg
-Lhap. XCIX of the Acts of the Tweaty-First Congress, 2nd Ses-

;. slon, follows:

® *Be it enacted by the Senate and House
of lepreseazz:iives of the United States of
Anerica, in Congress zassembled, That the
. pawer af the scveral courts of the United
I i States to issue gttachzmengs and in¥lict
_3urary punishzents for contemnts of court,
shall not be conszrucd to extend to any
cases except tae aisbehaviour of any person
- oT persons in the presence of the said courts,
: . &x 80 aear thereto as to obstruct the admin-
R istration of justice, the misbehaviour of any
: ‘ of the officers of t“c said courts in their
official zransactions, and the disobedience
A L or Tesisztance of any officer of the said
WL smoeric ¢ gourts, paTty, juror, witness, or any other
L - person OT persons, ro any lawful writ, process,.
' order, rule, decree or command of the said
courts.

. "™ ¥SEC. 2. 2nd be iz further enacted, That
1f any person or persoas shall, corruptly,
or by threats or force, endeavour to influence,
fntimidate, or impedc any juror, witness, or
officer, in any court of the United States,
in the diacrarge of his duty, or shall, cor-
ruptly, or by chr;acs or force, obstruct, or
impede, or endeavour to obstruct or impede,
the due adoinistration of iustice therein,
 every person oI persons, so offending, shall
be liable to prosecutica therefor, by indict-
ment, and shall, on conviction thereof, be
punished, by fine not exceeding five hundred
dollars, or by ir prisonment, not exceeding
three months, or both, according to the nature
and aggravation of the offence.' "

In codifying these same statutes incto §§ 725 and 5399
of the Revised Statutes, the important word "summary" was
omitted by the féviser in his rescript of 3725. §725 of the
Revised Statutes, enti:ied "“The Judiciary", is in these words:

-




"The courts shall have power to impose

and administer all necessary oaths, and to
punish, by fine or i=prisonment, at the dis-
cretion of the court, contempts of their
authority: oprovided, that such nower to
ounish contemnts shell not be construed to
extend to anv cascs encent the misbenavior
of any person in theTr JTEésence, or so near
thereto as to obstruct the administration of
Justice, the misbechavior of any of the offi-
cers of said courts in their official trans-
actions, and the disobodience or resistance
by any such officer, or by any party, juror,
witness, or other person, to any lawful writ,
process, orcer, rule, decree, or command of
the said courcs.”

These Revised Statutes were not a congressional enact-
ment but were only intended to coastitute prima facie evidence

of what :hé existing law already was. Cong. Record, 45th Cong.,

2nd Sess., p. 1376, 7.

If the Act of 1831 was intenced to only restrict the
procedure to be used in punishing contempts, it would appear
that the omission of the word "summary” would indicate that the

reviser actually limited the extent of the substantive power of

the judiciary to punish contezpts. (The Supreme Court did not

agree. See Ex Parte Savin, 131 U.S. 267.)

The second section of the act of 1831 is in part repro-

duced in §5399, Rev. St., entitled "Crires'. That section is

as follows:

“Every person who corruptly, or by threats
or force, endeavors to influence, intimidate,
or impede any witness, or officer in any
court of the United States, in the discharge
of his duty, or corruptly, or by threats or
force, obstructs or impedes, or endeavors to
obstruct or impede, the due administration
of justice therein, shall be punished by a




fine of not more than five hundred dllars,
or by imprisonment not more than three
wonths, or both."

By the Act of March 3, 1911, §268 of the Judicial Code,

36 Stat. at L. 1163, Reéised Stat., §725, set out above, was

officially codified in the reviser's exact words. See House
Report No. 613, 62nd Congress, 2nd Session. It was later
amended so as to delete the reference to the adainistration of

oaths and was rescripted into its present form:

"§401. Power of court.

"A court of the Uaited States shall have
power to punish by fine or imprisonment,
at its discretion, such contempt of its
authority, and none other, as =

"(l) Misbehavior of any person in its
presence or so near thereto as to obstruct
the adainistration of justice;

-"(2) Misbehavior of zny of its officers
in their official transactions;

"(3) Disobedience or resistance to its
lawful writ, process, order, rule, decree,
or command." -
The Act of October 15, 1914 (The Clayton Act), 38 Stat..
at L. 730, 738, 739, created certain exceptions to the thereto-

- fore general statutory powers of Federal Courts to punish for

contempts (See House Report No. 304, 80th Congress). The partg

of this act relating to contempts are now codified as follows:

"§402. Contempts constituting crimes.

"Any person, corporation or association
willfully disobeying any lawful writ, pro-
cess, order, rule, decree, or command of




any district court of the United States or
any court of the Distric:t of Columbia, by
doing any act or thing thereia, or thereby
forbidden, if the act or thing so done be
4 of such choracter as to constituze also a

i erizminal offcensc uncer any statute of the
United States or uncer the laws of any
State In which tihe a2c: was comaitted, shall
be prosecuteld for such contempt as provided
In section 3891 of tiis title and shall be
punished by fine or izsrisonzent, or bota.

"Such fine shall be paid to the United

States or to the comslainaat or other party

: injured by tic act cconstituting the contempt,
. or may, where mord tihaa one is so damajed, be
3 diviced or anportioncd azong thea as the court

may direct, b5ut in no case shall the fine to

be paid to the United States exceed, in

case the accused is a natural person, the

sua of 31,000, ror shzll such imprisonment
exceed the term of six moaths.

"This section shull not be coastruod to
Telate to contempis cunmitted in the pre-
sence of the cour:, or so necar thereto as

to obstruct the aiainistration of justice,
nor to coatempts com:itted in disobedience
of any lawful writ, >rocess, order, rule,
decree, or cormand entircd in aay sult or

, action brought or prosccuted in the name

i of, or oa behalf of, the United States, but
the same, and 21l other cases of contempt
not specifically embroced in this section
may be punished in conformity to the prevail-
ing usages at law. June 25, 1948, c. 645, 62
Stat. 701, amended May 24, 1949, ¢. 139, §8
(c), 63 stac. 90."

i
:_f

Other statutory provisions relating to Jury trial rights

in contempt cases in Federal Courts are:

18 U.S.C.A. §3691, which reads as follows:

"§3691. Jury crial of criminal contempts

"Whenever a contempt charged shall consist
in willful disobedience of any lawful writ,
process, order, rule, decree, or command of
any district court of the United States by

s w3 s




doing or omitting any act or thing in vio-

lation thereof, and the act or thing done or
oritted also constitutes a criminal offense under
any Act of Congress, or under the laws of any

. . state in which it was done or omittred, the

E: accused, upon demand therefor, shall be entitled
to trial by a jury, which shall conform as near
as may be to the practice in other crixinal
cases. ‘

*“This section shall not apoly to conte=pts
. committed Iin the prescice of the court, or so

1 .- mnear thereto as to obstruct the acdainistration
of justice, nor to contempts committed ia dis-
obedience of any lawiul wrir, process, order,

- xule, decree, or coz=:mand eatered in any suix
&r action brouzht or prosccured in the naze of,
or on behalf of, the United Startes. June 25,
1948, c. 645, 62 Staz. 844."

18 U.S.C.A. §3692 (frc= the llorris-laluardiz Act),
which specifically requires jury trials for contexpts based

on violations of injunctions in cases involving labor disputes.

42 U.S.C.A. §1995, a part of the Civil Rights Act of

1957, relates to jury trial rights in cases of criminal contexpt.

Rule 42 of the Federal Rules of Criminal Procedure, pro-

vides:

"(a) Summary Disposition. A criminal
contempt may be punished summarily if the
judge certiiies that he saw or heard the
conduct cons:tituting the contempt and that
it was committed in the actual presence of
the court. The order of contempt shall
recite the facts and shall be signed by
the judge and entered of record.

"(b) Disposition Upon Notice and Hear ing.
5 “ A criminal contezpt except as provided in
i subdivision (a) of this rule shall be pro-
- ’ secuted on notice. The notice shall state
the time and place of hearing, allowing a
reasonable time for the preparation of the
defense, and shall state the essential facts




constituting the criminal conte=pt charged

. #and describe it as such. The notice shall
be given orally by thc judge in open court
in the presence of the defemdant, or on ~
application of the Laired States atrorney

or of an attorncy azpoinzed by the court

-for that purpose, by an order to show cause
or an order of arres:. The defendant is
entitled to a rrial by jury in any case

. dn which an act of Corgress-so prcvides.

~#He is entirled o aduission to bail as pro-

~wided in thesc Tules. II the contempt

- charged involves discespect to or criticisa
of a jucge, thar judje is disqualified froa

~presiding at the rtxicl or hearing excent

- with the defencaar®s consent. Upon a verdict

- or finding of ;juilr :he courr shall encer

& oréer ¥ixing the punishrmenz.”

This rule relates only to Jdiszricz Courrs. 18 U.S.C.A §3771.
v‘

THE DZVELQPIIT CF THO "CONTRDT 20~IR"
IN THI COUITS OF TH:- UNIT:D STATES

The Federal Courts have taken what we respectfully sub-
mit i{s the incongruous position that the Constitution limits
only }esser governmental func;ionaries. They reason that the
Inferior Courts of the Federal Judiciary arése from the pens
of the Congress full-grown; like Atheza, the mythological
Goddess who sprang full-armored froz the forehead of Zeus;
unencunbered by any of the "impediments" of comstitutionally
guaranteed individual liberties and freedoms that the fore-
facthers of this country determined must restrict all forms of
government to avoid even a tendency toward the tyranny they

fought to be rid of.

The history of this judicial superiority over consti-

.tucional rights began rather obliquely in the case °f,V7fff” -
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States v. Hudson and Coodwin, 7 Cranch 32, 3 L.Ed. 259, in

which the court held that the courts of the United States pos-
sessed no common law jurisdiction in criminal cases. After
disposing of the only question before it on that ground, the
court continued in dicta to state:

"To fine for contempt, izprison for con-

tumacy, enforce :the odservance,of order,

etc. are powers which cannot be dispensed

with in a court because thcy are necessary

to the exercise of all others;"

The dicta in the Hudson case was adopted by the court

in its opinion in Anderson v. Durn, 6 Wheat. 204, 5 L.Ed. 242,

~ Despite the court's clear holding in Cary v. Curtiss,

3 How. 236, 245, 11 L.zd. 576, 5&l1, that:

"“The courts of the United States are all limited
in their nature and constitutions and have

not powers whercat in courts existing by pre-
scription or by the co=aon law

and the later case of U. S. v. Hall, 98 U.S. 343, 25 L.:d.

180, which, based on the Hudson case, held not only that Federal
Courts possessed no common law criminal jurisdiction but also
pointed out that Congress could not invest such courts with

any criminal jurisdiction except within the limitations of

the Constitution, the contempt theory expounded in the Anderson

case was developed still further in Ex Parte Robinson, 19 Wall.

505, 22 L.Ed. 205.

In this case the contempt power was referred to as an

“essential” which the courts had possessed since the moment of




their creation, even though the court recognized that Congress

could and, in fact, had limited this inherent power. No ex-

planation has ever been given as to how "need", no matter how
essential, can override the positive guarantees of the Consti-
tution or how Congress can limit a power that the Constitution
cannot modify, but we must concede that thus far no majority

of Judges on any United States Court has ever been sufficiently
troubled by this lack of logic to reverse the trend thus started.
However, recent authority clearly ;emonstrates that the judicial
trend to return to the Constitution is markedly clear and {immi-

:i} neﬂ:.

. - The cases announcing that Federal Courts had (in a supra-
constitutional manner) acquired the right to disregard constitu-
tional guarantees wren they felt they ''meeded" to are cited in

the case of Interstate Comacrce Comission v. Brimson, 154 U.

S. 447, and in In Re Debs, 153 U.S. 564. In the 3rimson case

the court had become so persuaded by its earlier opinions that

E it concluded:

“Surely, it cannot be supposed that the
. question of contexpt of the authority of
3 : a court of the United States, committed
= by a disobedlence of its orders, {s triable,

. of right, by a jury."

A consiceration of the historical background against
which the Debs case was placed should have shocked the nation

into awareness of the grave error which this reasoning could

?% : produce. Railroad barons had acquired such inordinate economic

pover over their employees that they were, in effect, less than
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slaves. Any man who dared to speak up against management prac-
tices, work hours or wages was dismissed and blacklisted. |
Unions were so scattered and jealous of the individual craft
they represented that they were a totally 1neffec;ive bargain-

ing agent from an over all standpoint.

Debs conceived that only a united union effort could
bring about fair working conditions. His union staged one suc-
cessful strike agaiﬁsc one of the larger railroad companies and
was fast gaining in popularity. The next task that he under-
took was to go to the aid of themployees of the Pullman Coam-
pany. The Pullman 2alace Car Company in those times was still
dominated by its founder, who at a point of particular economic
stress chose to cut the wages of his employees without making
any provisions for relief regardinz house rents ana food stuffs.
His exployees all lived in cozpany owned housing and purchased
their furnish from company owned stores. Debs advised his men-
bers to strike every railroad operating Pullman cars unless
Pullman made some adjustment t§ relieve this economic squeeze.

Pullman refused.

The strike was called and in several areas where the
actions of the Pullman Company were the subject of widespread
public resentment, great hoards of people joined the strikers.
Through Pullman's influence on state and national leaders,
national guardsmen and U. S. Troops were used for strike-
breakiﬁg purposes. When this course was not fully effective
8 U. S. District Court was asked by the Federal Covernment to

grant an injunction against the maintenance of the strike. The




injunction issued. Debs refused to abandon his position. The
Court summarily cited, tried, convicted and imprisoned Debs
and his principal lieutenants. The strikers were demoralized

and Pullman's domination was reirstated.

The Court refused the Defendants a trial by jury om the
- theory that "efficiency" justificd the denial of this absolute
constitutional right. They also reasoned that criminal con-

tempt was not a criminal proceeding, and that the 5th Azendment's

prohidbition against double jeopardy zould be i-nored.

However, in the later case of Gomoers v. United States,

233 U.S. 604, Mr. Justice Holmes reasoned:

"“If such acts (of criminal conte=znst) are
not criminal, we arc In error as to the
most fundamental characteristic of crimes
as that word has been understood in
English speech."”

In New Orleans v. New Yozi: MMail Steamshis Co., 87 U.S. 387,

392, Mr. Justice Swayne ezphatically stated:

"Contexpt of court is a specific criminal
offense. The imposition of the fine was
a judgment in a criminal case."”
The most recent collection of cases announcing this
peculiar doctrine of unconstitutional "need" is contained in

the last part of Footnote 14 to the majority opinion in Green

y. United States, 356 U.S. 165, 183.

In the Green case and in Brown v. United States, 359 U.

S. 41, the court pointed out that there is mo limit oa the
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punishment :ﬁa: a court can inflict fo_r criminal contempt.

The question even arises == If the Federal Courts are free to
‘disregard the guarantees of the Constitution requiring trials
by jury in criminal contempt proceedings, are they similarly

free from the prohibitions of the Eth Amendment against cruel

... and unusual punishment? Can they rever:t to other procedures

. .used by the Star Cha=ber, such as the xack, aad the pillory?

% The revulsion that sueh idezs of completely unTegulazed
- -procedure produces has doubtlass ccused the court to try to
draw some sort of a2n imaginacy line liziring the exercise of the

“need" power. In_Fx Parte Savin, aad in _Ex 2arce Qobinson,

supra, the oot recogaized that CoagTess possessed 3 powes

greater than the Constitution so 2s to enzble them to regulare

the exercise of contempt proccecings in the inferior Federal

Courts Congress had created. To the same effect are Micnaelson
gL , ¢ silcaaerson

v. United States, 266 U.S. 42 anc In Re McConnell, 370 U.Ss. 230,

82 s.Cr. 1288.

Other accepted limitacions which the courts have arbi-
trarily adopted include the following constitutionally guaran-

teed criminal procedural devices:

(1) The accused is presumed innocent, proof
of guilt beyond a reasonable doubt is re-
" quired, and the accused cannot be compelled

to testify against himself. Gomoers v.

Bucks Stove & Range Co., 221 U.S. 418.




tz)”“thé accusedvis entitled to advice a; to

| - ‘ghe charges against him, a reasonable oppor-
.. tunity to prepare a cefense, the benefit of
. sompulsory process, and the assistance of

. counsel, Cooke v. U. S., 267 U.S. 517.

'~ £3) The accused is entitled to an impartial

arbiter of fact. In Re Yurchison, 349 U.S.

{4) The accused is entitlec to the benefit of

I a statute of limitations governing crizes.

GCormers v. U. S., 233 LU.S. 604. (Congress
. . &aas subsequencly adopied a sza:ut—e of lixmi-
. .- <ations directly relating only to criminal

contempt -- 18 U.S.C.A. §3285.

(5) A person convicted of griminal contempt may
be pardoned by the Presicent under the Presi-
dent's constitutional authority to pardon

eriminal offenses. Ex Parte Grossman, 267

U.S. 87.

~

- (6) A criminal contempt proceeding cannot bé
conducted by a scate court where the result
| is to abridge the constitutional guaranty
of free speech. Wood v. Georgia, 368 U.S.
894, 82 S.Cc. 178.

(1) Contempts of Congress are pro&e.ued and

punished as other crimes. Deutch v, U.S.



the courts have”attémpted':o delingéce is found in tne cechni?
cal differentiation between the words "offenses'" and "crimes"

as used in the Coanstitution. In the case of Schick v. United

States, 195 U.S. 65, the court points out that the word "offense"
in the Constitution is more comprehensive than the word "crime”.
This reasoning is applied in permitting the presidential par-

don power to cover contempts, for Article II, §2, Cl. 1 extends
the pardon power to "offenses” against fhe United States. Ex

Parte Grossman, supra.

Mr. Justice Harlan, in the majority opinion in Green v.

Ag@ited States, supra, has ecphatically stated that criainal
contempt is not a"crime” within the meaning of the Constitution.
It would thus seem that the court is fimmly comitted to the
proposition that while a crizinal contempt may be an "offenﬁe",
ic is not a "crime" withia the Qcaning of those words used in
the Constitution. Yet, the 5th Amendment states:

W, . . nor shall any person be subject for
the same offense to be twice put in jeo-
pardy of life or limb." S

But by statute (18 U.S.C.A. §3285), énd by decision (In Re ﬁebs,

supra), it is clear that the same "offense’ may be punished

as a criminal contempt and as a separate crime.

Another obvious and material inconsistency in the court's
present holdings is concerned with the right of appellate review
of a criminal contempt conviction. The majority of the court

in :hc.green case.based the principal justification for their

-~ - N .




‘decision on the protection afforded by the review right. The
majority pointed out that the people need have no fear beca;se
of the diprivation of the Coastitutional right of trial by jury
because appellate courts can review ﬁontempt proceedings and
thus prevent any injustices. (In his dissent, Judge Black
calls this promise "a trifling amelioration”.) Yet, in the

case of Bessett v. Conkev Comnanv, 194 U.S. 324, the court

stated positively that at the English cozmon law,

“the sole adjudication of contemnts, and

the punishment tiereof, in any manner, be-

longs exclusively, and without interfer-

ring, to each respective court."
They pointed out that decisions of fact by the trial tribunal
were conclusive and could not be reviewed. They did, however,
sanction a departure from the English comzon law for the
Federal courts to the extent that they would permit a review
on matters of law only. Since fact matters cannot be reviewed,

it would seem that the denial of a jury trial in the Court of

Original Jurisdiction is not ameliorated at all.

If the common law overrides tre Constitution to deny a
right to trial by jury, héw can it be that it does not override
this "trifling amelioration” consisting in a right to have an
appellatce courg review contempt proceedings? It i{s also to

be noted that in the case of United States v. Shinn, 203 U.S.

363, the Supreme Court of the United States tried a Tennessee

sberiff for criminal contempt in an original proceeding in that

court, found him guilty principally on the basis of a newspaper

P




article and sentenced hin to prison. VWhere did the sheriff's
right of review in that case lie? Vhen a Court of Appeals
comnences & criminal contempt procceding as an original action,

wherein does the right of review lie? (cf. Craig v. Hecht, 253

U.S. 255, 278, Concurring opinion of Chief Justice Tafe.)

Our research discloses no czse in which a Cowrt of
Appeals has ever conducted an orizinal crininal contespt pro-~
ceeding. The only two reported cases where an appellate cour:
conducted contempt proceedings were both civil proceedings conm~
ducted in the same litigation wherein an appeal wﬁs peading.

Toledo Scale Co. v. Ccmoutin~ Scale Co., 281 F. 488, 261 U.S.

399, and Sawyer v. Tollar, 190 F.2d 623; opinion vacated on

the grounds of mootness, 344 U.S. 806.

The case of Creen v. United States, supra, decided in

1957, is one of the latest decisions in this field, aad the
one most closely in point here. Gilbert GCreen and Henry Win-
ston were convicted of conspiring to teach and advocate the

violent overthrow of the goverameat in violation of the Szith

Act. Thelr convictions were affirmed in Dennis v. Unived States,
341 U.S. 494; and the lower édur; made an order for fhem to
surrender to the ﬁnited States Marshal for the execution of
their sentences. They failed to appear. The United States
instituted criminal contempt proceedings for wilful discbedience
of the surrender order under 18 U.S.C.A. 401. The prosecutim
was pursuant to Rule 42(b) of the Federal Rules of Criminal
Procedure. They were tried without a jury and found guilty

L 4
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of the contempts charged and senteaced to prison terms of
three years to commence after their five-year sentences 4=posed
. in the cqnspifacy cascs. Mr. Justice Harlan wrote the majoricy
;opinion affirming this case. The concurring justices were
Frankfurter, Burtoa, Clark and thi:akcréj'Iheze'was 3 dissent-
dng opinion by Mr. Justice 3lack, concurred in by Chief Justice
- Rarren and Mr. Justice Douglas. r. Justice Brennan, Joined
By the Chief Justice and Douglas, dissented on the ground that
 the evidence was nor sufficient to establish the petitioner's
guilt of criminal contexzpt beybnd 3 Teasonable doubt because of

dack of proof that the petitioners imew of the surreander orders.

It is bard zo pick our any one paxt of Judge Black's
disseant for quotation or emphasis.  Ir is an oxcellent documen-~
tation for the precise position of defendmts in these proceed-

ings. His suzmary i{s expressed in these words:

"In the last analysis there is no Justifica-
tion in history, in fccessity, or most impor-
tant in the Constituzion for trying those
charged with violatiny a court's decree in

8 manner wnolly diffcrent from those accused
of disobeying any other mandate of the state.
It is significont thaz reither the Court

nor the Government makes any serious effort
to justify such ciffereatiation except that
it has been sanctioned by prior decistons.
Under the Constitution courts are zerely

one of the coordinate agencies which hold
and exercise governmental power. Thelir
decrees are sioply another form of sovereign
directive aimed at guiding the citizen's
activity. I can perceive nothing which
places these decrees on any higher or dif-
ferent plane than the laws of Congress or the
regulations of the Executive insofar as
punishment for their violation {s concerned.
There is no valid reason why they should be
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- singled out for an extraordinary and
essentially arbitrary mode of enforcexment.
Unfortunately judges aad lawyers have told
sach other the contrary so often that they
have cone to accept it as the gospel truth.
In ny judgment trial by the same procedures,
constitutional and otherwise, which are ex-

7. tended to eriminal defendznts in all other
... Jdnstances is also wholly sufficient for the
.. =zrime of contexpr."

. 7. Compare also the dissent of Thief Justice Warren in

. ¥rown v. United States, supra, which concluded in these in-

.. zeresting words:

“Unfortunately, the fzilure to achere to pro-
cedural regularity may be glossed over in the
. investigation of marzers of burning public
. UL dnterest, but ir should be remembered that
e the deprivation cf the rights of a witness
—— —-—in-such-an investigation-must apply as a- —
precedent to people ia all walks of life,
both good and bad. I suggest that the full
dzoporgs of the cdecision in this case will notc
be recoznized until it is appliec at soze
future time in octher types of investigations
and to other people.” ,

We respectfully submit that the reasoning and authori-
ties supplied by these dissents in the Green and Brown cases
lead to the inescapanle conclusion that the courts of this
country have assumed an arbitrary and uncohscicutional power
in the field of criminal contempt wholly unwarranted and un-
justified and absolutely without constitutional or historical

support. The error has perpetrated itself too long and the

“time is ripe” for it to be corrected.

There are several well-documented law journal articles

~on this subject. The most receant is entitled "The Constitution




" and Contempt of Court” by Ronald Goldfarb, 61 Mich.L.Rev. 283.
See also 57 Yale L. Journal 83, 97, 98; 46 Yale L. Journal 326,

“Civil and Criminal Contempt in the Federal Courts"; Moskovitz,
"Contempt of Injunctions", 43 Col. L. Rev. 780; Goldfarb, "The

Varietles of Contempt Power', 13 Syracuse L. Rev. 44} Beale,

"Contempt of Court, Civil and Criminal®, 21 Harv. L. Rev. 161;
Frankfurter and Landis, "The Power to Regulate Contempts', 37

Harv. L. Rev. 1010; and Nelles, 'The Summafy Power to Punish for

Contempt", 31 Col. L. Rev. 956. cf. Nells and King, "Contempt

by Publication”, 28 Col. L. Rev. 401.

Certainly no oneﬁwould assert that courts could func-
tion properly if persons were allowed to misbeh#ve during the
conduct of court proceedings to suéh an extent that they in-
terferreﬁ with the orderly conduct of such proceedings dr
with the adainistration of the courts, but such ijectionable
action is readily remedied by civil contempt procedures. The
offender may be sumarily removed from the presence of the
court and, Lif persistent, may be summarily incarcerated until
the court can conduct its proceedings in anvorderly manner.
Such & process is completely remedial and serves the parties
vhose interests are being litigated. However, criminal punish-
ment for the purpose of vindicating the court's authority and
Aetcrring the obstruction of justice should only be conducted
in a proceeding where the accused is accorded the guarantees of

the Constitution.

_ ‘The courts have emphasized that summary contempt sanc-
o gioas_should never exceed the bare minimum sufficient :o‘temove.'
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the obstruction. 1In Re Michael, 326 U.S. 224, 66 S.Ct. 78.

See also Judge Cazeron's opinion in Matusow v. United States,

229 F.2d 335. See also the well-reasoned article by Mr.

Beale, supra, in which he observes that contempt of court con-
sisting in the disobedience of the court's order is entirely
different, both in nature and historical origin, from contempts

taking place in the courtroom during trial proceedings.(P. 170.)

Mr. Beale concludes, in our opinion correctly, that the
imposition of criminal punishment based either upon history
or the Constitution requires Tegular criminal proceedings and

a trial by jury. (21 Hazv. L. Rev. 174). We respectfully urge

this court to expressly reject, both on the basis of logic and
constitutional right, the approach of those who would allow a
criminal contempt trial to proceed without a jury because of
what they say is the "need" of the court systea to do its job
most expeditiously. The Constitution was written so that this

govermment would be founded not on expediency tut on liberty.

The only constitutional approach to determining the
Question of the right of a trial by jury 1is to look to the
Plain and unambiguous words of the Constitution to determine
gpa: rights are vested and vouch-safed by that instrument to
8 person who might be accused of a criminal contempt of court,
then to require that the adjudication of his guilf or inno-
cence proceed positively and absolutely in accordance with
those rights. When the problem s approached in this way,

there is not but one result possible and that result is &




demand that the rights of the accused in a criminal contempt
proceeding be determined after grand jury indictment by a jury
in the state and the district in which the alleged criminal

act was committed.

We further submit that logic and law require that such
a trial cake place in the court of original jurisdiction pro-
vided for by the Congress under the mandate of the Consziru-

tion.

It has been unquestioned since the inception of inferior
Federal Courts by the Congress that such courts are lizited in

their nature and constitutions and do not have any powers

existing by prescription or by the common law. Cary v. Curtis, .

supra. It is also elementary that such courts possess no com-
mon law criminal jurisdiction nor can they be invested with
such jurisdiction by Congress except within the limitations

of the Constitution, U. S. v. Hall, supra.

Congress has enacted specific statutes fixing the juris-
diction of Courts of Appeal (28 U.S.C.A. 1291, 2 & 4). This
statutory grant does not include any grant of original Juris-
diction, although by other statutes certain administrative
functions not pertinent here may receive their initial Judi-

cial review in such courts. (e.g. NLRB proceedings)

On the other hand, Congress has vested the District
Courts with extensive original jurisdiction. They have juris-
diction of all civil actions, suits or proc€edings commenced

by the Uniced Sctates (28 U.S.C.A. 1345). If the United States




. elaims to have "brought” or "prosecuted” any part of the Mere-
_ dith case, this stacute fixed the jurisdiction of such action,
.. subject only to the constitutional grant of original jurisdic-
. ¢iom of actions in which a state is a party to the Supreme

.. Court. Art. 1II, Section 2, Clause 2.

" Original jurisdicction to hear and determine all eriminal
. offenses agains: the United Stares is vested in such Diszrict
B Cnu:ts (18 L.S.C.A.3231) and venue of such prose:u:ions is
~ 1aid in the districr in which such .offense was cocmitted (Rule
18, Federal Rules of Criminal Procedure). Veoue of civil
. actions is nleaily laid in the district and division where

_.all defendants reside {28_U.S.C.A 1391 (b) ).

v

-~ < gvert to the cliche rhat criminal contewrar actiocus
are aeithe:-ciyil nor criminal actions but "sui generis™ is to
reason contrary to the clear holdings of the courzs thar the
1p£erior Federal Courts are, under ﬁhe Constitution, exclu-
sively creatures of congressional creation and to ignore the
plain pactern of congressional intent exéréssed in the above
statutes fixing original jurisdiction in the District Courts

exclusively. cf. Also New Orleans v. New York Mail Steamship

Co., supra - "Contempt of Court is a specific crininal offense."

All present procéedings should be dismissed in this

court for lack of jurisdiction, lack of the prerequisice gfand




jury indictment and lack of procedural power to summons and

proceed with a constitutional jury.

‘éi Respectfully submitted,

e . JOE T. PATTERSON, Attorney Gemeral ci the
- _ .State of Mississippi

. DUCAS SEANDS, Assistant Atrrorney General
of the State of Mississippi

MALCOLM B. MONTGOMZRY
GAZNZR W. GREIN

: M. M. ROBIRTS

F2=D B. SUITH

ATTORNEYS FOR DEFENDANTS
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UNITED STATES GOVER-MENT blARTML\T OF jl'STlCE
Memorandum

John Doag

: DATE: 11/16/62
To " Fitst Assistant
; Civil Rights Division JHF sseh
er J. Harold Flannery 1442100=10=1
FROU Attorney 25782

Civil Rights Division

suBjRCT: Criminal Contempt Proceelings Against Ross n, Barnett,

The key elemerts of crizinal conterpt are the conteme
nor®s wilfulness or mens rea in acting as he Jidl}nJ his
disregarl for the court whose order he violate -—

The nature snJ lcevel of wilfulness f;quireJ have been
variously Jescribed by the commentators .’ Lbut it is reasone
ably clear that & Screws v, United Stltesi/spccific intent
need not bte shown, That is, the fact fincer ney infer
objectively a ,ereralize! evil iutent frow the actur's con-
duct, However, it is equally true tlhat cvilence, Otherwise
inadrissible, zay cume in as bearin, on the Jefeulant's
state of miud wher he acted,

Similarly, although the conteunor's disregard for tne

:,cou:t relates to the purpose of the roceceling rather than to
c?\/ the natuzre of his act, cvidence tenling to show a stuliel,

.

longstanding loathing for feleral court nriers siusuld be
aCmissible to show the neel for criminal proceelings to
vinldicate the court, althouyh it wight Le itrelevant in a
civil proceeding,

The foregolng is & preface to my_conclusion that if and
when Governor Barnett is tried for criminal contespt, we should
stteapt to introduce a catalogue of his words and Jeeds with
respect to school dese, rezation goin, back at least to 1959,

- Gompers v, Bucks Stove & Range Co,, 221 vU.S, 41&144x-443

ST

- Cospare Moskovit:, Contempt of Injunctions, 43 Col, L. Rev,
7.3793 (1943) witn KNote, Crialnal Conteapt; violations
of "Injunctions in the Federal Courts, JZ [ndiaca L. J.
<14 ,340 (19377,

3/ 323 G.s. 91,104 (1945),




This may seem superfluous legally and froam the staadpoict
of market ability, because it's no news to &nyone that

be is a staunch Segropstionist., However, we should draa
matize his unique intransigence to justify limiting the
€riminal proceedings to him - i.e., to show that he is not
® sartyr-scape-~goat, singled out artitrarily « and to
fllustrate that our society can not perzit contezpt forx
order to be the basis for one's fublic cazeer,

Finally, it @il 5. tacticelly importent to illuminate
the Dackground of Barnett's acts because we have already
¢onceded that aftar 28 Septerber he dJid not affircatively
obstruct Merecdith's alaission, That is, sowse of his
€oaduct that we shall wish to show as a Fert of the con-
texpt were acts of omission which are aot too persuasive
adsent a showiny of Bagnett's state of xinl whea he friled
to do thenm,

The Trial

Typically, the trial would e like that for civil
€oatempt, i,e., showing the service of the ordgr of Septexber
43, the grave subsequent events, and iiis vacillation Juring
the crisis, However, I think that the real nttuce ani
meaning of his conduet would be showr if we were to, in effect,
set the stage by thoroushly delineating Barnett?®s character
83 2 preface to the evests of Merciithts almission,

We should, therefore, start uow to Prepare 2 brockure of
his pertinent woris and deels in this watter, and to that
end texts of his speeches and similar "hard” evideace, in=
€luding documents, should be g8therci, The attached reqQuest
to the Bureau wss drafted in this vein,

The Contempt

Of what order or orders is Barnstt in ccate=pt, and pre-
€isely what acts or omissions constitute the coateapt?

.

. . Governor Barnett can aot be held in criminal canteapt of
the Court of Appeals and District Court in junections of July a8




e aro—

4nd Septesber 13, Tespectively, Deceause he was not bound
. Dy them unless he was “in agtive goncert or participation™
oo with thoee enjoined snJd had acturl notice of the decrees.

. - Betouse Barnett violate! the Court of Appesls TRO

' of September 2S5 s> clearly, I think we should avoii the _

~-4ifficult queetion whethey Ne wa2s sufficiently in privity
wocaith the Board of Iruat':7 to de bound dy the esrlier

.oxdezs directed to thea

e At R

A This issue, on wkigch the TAsv8 ani comaentaries age

. sonfusing and at varience, I an 08« Twezazching

" theroughly beceause it will com- up frequently, Repre-
T dewtetive disctussions arec at 7 moore, Federal practice
L. 1870, §65,13; 3 Barron & Holtzolf, Federal rracfice
88l Procedure 301, §1437; ¥ostovits, op, cit. surra

- et pare 313; Note, suprs, 321 Intiane T, Jeo 514, %743
Nate, 37 Yale L. J.TBY (1537),

€ A AR A
.

i <7 The etatesents in the cesecs Tange from that jin
e e B8 Pette Lernoa (lizcta) 10t U5, 348, %34 (1337).

The fuacte that petitiouer was not e party
7 to such suit, nor serwed with process of

s Subpoena, nor had notice of the applicatioz

: male by the complainant for the zandatory
injunction, nor was served by the officers of
the court with such injunction, are imzaterial
80 long as it wa:z wmade to Appear that hLe had
aotice of the issuing of an injunection by the
eourt, To renter a person amenadble to anp
injunction 1t 1s neither necessary that Le
shou 2ve Deen 3 party to the sult in which
the inJunction was issuel, nor to have beea {
actually served with a copy of i1t, so long
48 he aprears to have hag actual notice
(emphasis aJlel)?

to that in Kean v, Hurley, 179 F_24 888,850 (C.A. 8, 1950):

oee Persons who are not parties to the injugetion

or in privity with them, and whose rights have not
been ad judicated therein, are not bound by the decree
80d can not be held liable for acts done contrary
thereto even though the decree assunes to bicd them,




:-,Coat'dg

fecent cases say uniformly that, to be held in conr=
~tempt, one must be in active concest with the «r joined
perty who comzits thc wiolation, ANot cleag, however, is
whether the perticipation rnist precele the orler 3r ~hether
postedecree paxticipation {(in the violation by one with
s weotlite) will suffice, (/

£
'
!

The Better view, for two Tessans, is that a none
party msust te a participaat prior to the iswusnce of the
decree in orler to be arcaable to contempt rrocecelings.
- Fizret, one gan 0ot be in ctontempt of an injunction unless
> e e bPound and Rule 65(J) identifies (yresumadly lirtet
19 pretently ssceztainatle) participante as thosee en joined
- That d9, it woulld eppear that the c£lsss of rarticirents
~who s8y be hell in gontempt rloses whcn the Zectec iseues .
aa3 dinds only prior sad present participants, Secondly, A
only pre-3ectce participants have ha! theirx Jay in eourt
_chua 2he oy ler isgues, anJ even they get their Jay only
wtechaically sn the theory that the party Jefen!ants re=
~Predwnt the clees of actors, Sese Scott v, Oonall, 1682
UeSa. 107,117 (1837),
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Bareld R, Greene . Nevesnber 23, 1062
Chief, Appeals and
Researed Secction KNY :m¢s
Kathsyn X, Werdegar
Appesls and Researeh Section

Appeiantuent of Master is Crimimal Centempt Proceeding

In Barrom and Holzheff, Pederal Practice and
Precedure (1930), §2428 at p. 388 the autbors state that A 1
. 8 ¢apes of criminal contempt “particular isswes, in the - 1
Er éiscretion of the court, may be referred te o refarve,
saster or commissioner, but the court is not bewnd by the
findings of such person.” 1/

While courts have oa occasion appeinted a referee,
master or commissioner teo take testimony in criminal
oontenpt cases, see United States v, Shipp, 214 U.S3, 386,
.2 471 (1908); United States v. toldman, 277 U.S. 229, 234
-3 (1927); Mational Lsbor Relations Board v. Internatienal

5 Ned Carricrs, 232 o 8 eA. 4, 1953); iiationadi
adver Rolations Beard v, QGiannascs, 119 P, 23 7356 (C.A. a,
i rcuants’ Stock and Gralm Ce. v. Beard of Trade
of Chicagoe, 30T Ped. 20 (C.A. ¥, I%12), not almcs ToIT
‘==—T==_§=vot of the court to.do so been challenged and
wpheld.,

In Merchants® Steck and Grain Ce. v, Beard of
Ysade of City oF Coicage, siora, the defendants alleged
sppeintanent of s speclai exanminer te ;;lt the testimeny

in the Proceeding againat thea for crimina contempt deprived
them of their privilege uwnder the Sixth As admgant to confreoat

= Y4 The authers cite no case in suppert of this
prepesition.




N
i

S
PN D N

AR

the witnesses against thea, Wi®hewt deciding whether
the defeandants were in fact deprived of the epportunity
teo confreont witnesses, the court held that that portion
of the Sixth Amendment was inapplicadle to criminal
sontempt proceedings. In suppert eof this conclusion,
the court in part relied on the following languwage in
the case of United States v, Anonymous, 21 Ped, 761,
767 (W_.D. Tenn,.,, 1834):

If the accused [in a criminal comempt action)
appeanrs he is heard in any way that suits the
eonvenience of the court, by an examinatjion
ere tenus, upon affidavits, er by prepounding
Taterrogatories. If he deny the contempt,
the sourt, aither for itself or by reference
to & measter, ascertains the facts wpon the
preof, either party examining witnesses by
affidavit er etheswise.

In addition, the court noted that im United States v.
lhlg;, Sw A, where the parties had consented teo the
sppeintmneat ef a messter, there had deen no suggestien
that the evidence sheuld have been taken in opem cemrt,
The court stated, 201 Ped. at 29:

It has deen the practice te thus take
evidence by commissiones in contempt
ceses is Bngland fer 200 years. 9 Cyc.
47, Asd the same practice bas prevailed
genezally in this ceuastry, ARapalje on
Centenpt, 124, .

Apart frea the Merchants' Steck and Graia Ce,
ease, there is 1little swppert fer this peaitien. Ia
United States v, Shinpp, 214 U.8. 386 (1908), the parties
seen te have assunmed 5-.: the cane sheuld de refesrred to
s saster for the convenisnce of the Court (see 214 U.8,
at 462, 464); the autherity of the Court te adept this
Jreocedure ina s ¢criminal coatenpt action (s net discussesd.
In United States v, Goldman, 277 U.8. 229 (1927), »
special master was appointed for the limited purpese of
tzanscridiag and repoerting te the court such testimeny
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88 the partics might offer inm preparation for the trial,
with the mnderstanding that at the triasl the parties
aight rely wpea such pertion eof the testimeny thus

taken a8 might be desired and also introdwee additional
testimony, either oral er decumentary. In neither the
Geldman case, nor the two Ceurt of Appeals cases cited

at page 1, supea, is there any indication that the court

Bsd eccasien, through the odjJection of a party or etherwine,
te ceonslder its awthority to appoint a master in an action
for eriminal centempt.

The Merchants’ Stock and 3rain Co. case,
therefore, remains the only ciear holding en this issue.
And {a view of the greater precedural protection afforded
8 defendsnt in & ¢riminal contempt procesding toeday than
fin 1913, eee, e¢.g., Nilva v. United States, 227 B, 24
74 (C.A. 8, 1933), affirmed in part and sentence vacated,
332 V.8, 383, this case would seen to be qQuestionable
sutherity for the power of a court te appeint a master
over the eodjection of the defendant.
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SUBJECT: Contempt trial of Barnett and Johnson

gucltion .

Does the Order to Show Cause in criminal con~
tempt issued against Barnett and Johnson require
their personal attendance upon the return date, or
may they, consistent with the language of the Order,
appear through counsel?

Answer

Sarnett and Johnson may appear through
eounsel, -

Discuseion

The cast of the Order to Show Cause in Blacknmer
v, United States, 284 U.S, 421 (1931) parallels the
Ordur issued by the Fifth Circuit against Barnett
and Johnson on Jan, 4, 1963, In the Blackmer case,
the respondent was 'cited and admonished to appear
before this Court [to)] show cause,” The Blackmer
Court overruled objections to its jurisdiction by
respondent’s attorney and ordered Blackmer to file
an answer. Through his attorney, Blackmer pleaded
mot guilty., After a subsequent hearing from which
Plackmer was sbsent but at which he was represented
by counsel, the Court entered a verdict of guilty,
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Criminal Cases Generally
'

No problem of an anatogous nature is ordinarily pre-
sented in the usual criminal prosecution, Since an
arraignment, the Crimpnal proceeding that 13 comparable
to 8 hearing on the Order to Show Cause for criminal con-
tempt, is ordinarily a feature of a4 defendant's detention,
he is usually present to Plead or to hear a plea entered
in his behalf. 1In a small number of cases, however, the
defendant Fas been abeent when his attorrey has entered a
plea on his behalf a® the arraignmert. in these cases
no objection to the procedure has been raised on that
#core, Since a criminal contempt proceeding 1% something
less than an ordinary prosecution, see e.o., Bullock v,
U.5., 2635 F.2d o683 (6th Cir., 1656), cert, den, 36D L.5,
809, 932, A Portiori, an appearance by an attorney alone
at a hearing on an order to show cause satiefies the man-

date of the order,

“On the other hand, Rules 10 and 34 of the Federal
‘ RUles of Criminal Procedure seem to presuprose the defendant’s
- presence at his arraignment, Moreover, by specityfng that
in crimes punishable by relatively light sentences defend-
ants may waive arraignment, Rule 43 appears to require an
arcaignment in the presence of the defendant an all other .
instances., However, the case law assei1ts that since an
) arraignment is for the defendant’s own protection, see €.g.,
Glouser v. U.S., 296 F.2d 833,855 (8th Cir., 19¢1), he can
usually waive the proceeding, Garland v, Washington, 232
U.S. 642 (1914);: Beatty v, U.S., 203 F.2d e52 (4th Cir.,
1953)(arcaigrment and plea waived by going to trial),
289 F.,2d4 883 (5th Cir., 1938).

Kennedy v, U,S.,

. 1f, despite the apparently mandatory language of
Rule 43, arraignment can be waived en!irely,';r¢9lbly the
“prcsence” requirement in the Rule is satisfied if the

" defendant is represented by counsel. Indeed, the‘lenncdz
case, id at 884, seems to accept without question the
propti??y of a plea by counsel in the absence ?f a defendant,
And though the issue of whether a plga may be f:tued by
counsel in the defendant’s absence is not considered in
U.S. v. Johnson, 149 PF.2d4 53 (7th Cir., 1945), cert, den,

326 U.S. 722, that procedure was in fact followed there.




It would appear, therefore,
need not appear at the hearing!

that Barnett and Johnson
it is sufficient 4if they
are represented there by counsel.
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