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process that came to Mississippl Iln that action is concerned,
we claim two thingz, and I believe perraps the Government's
reply dizcusses only one. We claim two things: It cannot
Ser-e process in origlnal actlons, ihich we have just dis-
cusseda, and acrosc state toundarles.

CHIEF JUDGE TUTTLE: Where is process required
under any procedures that have.-- what process 1s required
to slve notice of an intent to prosecute a crimirnal contempt?

MR. CLARK: Your Honors adopted the District Court
Rile <2<t and directed the Government to proceed in accord-
ance ~ith 1t, and that s tne only place that 1 xrow that it
dees cohe fron, tecause 401 makes no provislon for it what-
soever, 401 ,ust simply s3ays courts have the pover to punish
for contempt, sucn as dizotedlence of thelr orderc,

CHIEF JUDGE TUTTLE: Is this a proper glace to
discuss this questlon as to whether or not tne.Court may not,

Sy glving adequate ncotice and time to prepare and the rignt

to confront witnesses, put a person on trial for alleged
eriminal contempt without giving any written notice or
proéess of any kind? 1I5 tnis the time to dlscuss that
q4estlon in what you are now discussing? 1 understand thnat
to te tre law,

MR, CLARK: Judge, I don't understand it to te the
la# in the sense that the Government would admit or the.

Government contend that 42-¢ is nothing but a rescrigt
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of existlng procedures and place that over the authority ot ;
the law, and I .nderstand that there is only cne time when

an oral charge woull te permitted, and that 1s when the man

3 :
¢| 1s standirng tefore the judge and can hear him. Other than ;
s| that, it is a notlce and must take the form of a show cause é
6| order or order for arrest, and It must state what tne grounds ”
4| are.

s CHIEF JUDGE TUTTLE: But it must zcmply, you say,

9| with tl.e other restrictions that apply to the i3ssw of proceas

10| by a Zlstrict court?

1 MR, CLARK: I say trat &42-t 13 strictly a Jdistric

12| court rule, tecause I taink that the statute of Congress
13| that authorlzed the Supreme Court to make tre rule and
14 | Make all of the Rules of Crimlnal Procedure clearly

13| “clineateu two iifferent jurisdliction: that .t was address-
16| 1ns. One 1s the Jjurlsdictlions that were affected by

17| proceealinygs Lefore verdlct, and every court listed in that

1s | 3tatute 13 a 1istrict court or a lower court tr.at has

19| orlginal jurisdliction, |
» JUDGE BROWN: The Federal Rules of Criminal

21 | Procedure expressly provide they shall apply to courts of

appeal and the United States Supreme Court,

MR, CLARK: They atsolutely do, Judge Brown, and

2

3

24 | 3ll of tnem tnat are directed to procedures after verdict
23 | are supported by a statute of the United States giving
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authority to the Supreme Court to make those rulesz tut the
procedures that apply before verdict cannot rise atove the
statute that authorized tneir creation, because lower
federal courts nave to te created ty Congress,

JUDGE BELL: Por you to prevall on this bolnt, we
wculd have to hold that tﬁe Court of Appeals could not try a
Ferzon for criminal contenpt,

MR, CLARK: That 1is exactly right, 3ir.

JUDGE BELL: All right.

JUDGE BROWN: Even in Loulsiana, so that you don't
cross state toundarles?

,,?JUDGEiBELL:},Jgst;couldn!t;tryrthem:--;period?

MR, CLARK: That is right. I don't think that
there is a proper proceeding ln <riminal contempt trat a
court of appeals of the United 3tates 13 presently authorized
to tring under the statutes creating Jﬁrlsdlctlon in this
Cuurt orAunder any of the lmplied powers that are vestel in
this Court,

CHIEF JUDGE TUTTLE: Can the Supreme Court ao 1it,
in your view? |

MR. CLARK: Yes, sir, 1n trelr original jurisdic-

JUDGE BELL: Because they are not a cbeature of
statute, they are set up under the Constitution? 1Is that the

argument?
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MR. CLARK: To many extents, yes, sir, and I think

2| Judge Tuttle has the 3013 (27) Case !n mini, and I think that

T

L2 ==
3 2
‘ JUDGE TUTTLE: 1 have.
s MR, CLARK: And the Supreme Court certainly con-

ducted contempt proceedings there, and I wculd point out
y| tc tne Ccurt in the argument on contempt that there are
qulte some serious questlons of procecural irregularity,

9| and particularly tie matter of review,

10 CHIEF JUDGEZ TUTTLE: I nhave not only the Zhip (?)
11| case in nind bLut the general Laslc question of whether you
12| wo41ld conterii the Suprerme Court of the United States does
13| not nave, whether it te lnherent cor shat, the power to

14 | Pinloh for contempt of Lts cwn orders., You do not say that
15 | 1t Fas no such power?

16 MR, CLARK: Criliniral contempt?

17 CHIEF JUDGE TUTTLE: Crimlnal contempt for the

1s | viclatlon of its own orders,

19 MR, CLARK: Crimlnal contemgt for «lolaticn of itz
0 | own orderz would have to te vested in the Supreme Court of
n | tie Unitel States in matters vhere it had original jurisdic-
n | tion. Now the juestion of when 1t was exercising its

23 [appellate Jurisdiction and contempt occurred presents a far
2 |different gquestlion.

po JUDGE BROWN: That is the Ship Case. That is all
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trey had there,

MR, CLARK: That is right, and 1t is a question,
as far as I am concerned,-Judge, of who revieus. ¥Ye know
under the Green Case tnat one ol the reasons that we don*t
have constitutional guarantees is because of the right of
revliew, _ ‘

JUDGE BELL: To go to the heart of the thing, thc
Supreme Court has more power than the inferior court beéa‘;é
it 1is created bty tne Constitution énd it is5 a separate
Erancu of the Government, and the Court of Acpeals and the ]

District Court, create: by Congress, nave such powers as

Congress glves them. If tnere is any argument you can

mhéke, it seens to me that 1is bound to be the basis ot it.
MR, CLARK: They have construed themsclves teyond

that whenever tuey wanted to, as far as contempt i3 con-

cernzd, Contempt powers are what the court 83ys it has

wltiout regard to what Congress gave to it or what the

Constitution gave to it or anything else, as far as the
present law,

JUDGE BELL: 1 understand, t;t JOu are séying that
1s wrong? | '

MR, CLARK: Oh, yes, sir. :

JUDGE WISDOM: Could you have arcourt that would
not e able to punish for contempt? |

JUDGE BROWN: The Court of Appeals. That is what
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: he says.
s MR, CLARK: 7Punisn.for contempt?
3 " JUDGE WISDOM: BEnforce itz own orders through
. 4| contempt prcceedings. 7 o
. . MR, CIARK: No, sir, no, sir. 1 donﬁt think there
| 13 an7 question but what 1551 and the ueclsions with regard
- ;M,; to the anclllary jurlsdiction of trnds Court glve it a 4
o] complete range of powers to see to the enforcement of 1its
own ordar: ty clvil contempt remedles, and 1 claim dasically
.fﬂlol that criminal zontempt is a crime, and I con't care what

1] tyce ol su. generis or quaa- c¢rininal latel you put on 1it,

12| it is nothing tut a crime, and I don't think this Court has

13| any ribht to origiwate a crlminal action.x_

;; 'JUDGE BELL: ‘iow we are getting to the point of
1s | the talng., There ls something I'd like to know atout: iow

16| =ces the Court of Appeals have someone pqnished; whom they

17| f2el 1s in criminal contempt of their order? Tliere i3 no

18| ¥2y to do ‘t,

19 MR, CLARK: Certainly! By directing the Govern- f

0 { @ent to brirg an action, just as you did here, My oblectti:n

nlis =--
n JUDGE BELL: Bring it where?
3 MR, CLARK: In the District Court where you could

3¢ | have directed the Government to bring this one, in my

- 33 | opinion, because I think when-you told them to bring it
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Jnder <42-b, the only place t..ey could have brought it was a

»] district court,

JUDGE BELL: You think that would allow that --

w

you think the statute would allow in this case the Covernment
s] to proceed In the District Court?

MR, CLARK: Exactly the same way, Judgze. They

e e 5 o o il

é
y| could nave proceeded without an order if there was a suffi- .
o] clent ract.al taslis for the charge, they could nave pro- E

9 coeled wltnout un order from jyou to --
10 JUDGE TUTTLZ: -~ prosecute?
11 MR, CLARK: =- prosecute for a crime .nder 1209,

12] under 241 and 242, and under the other criminal statotes

13| that would have covered the charges, .f true.
JUDGE BROWN: But where does the District Court

14
19 =- lt is also a creat.rec of cstatute =-- where does it [{ind
16 the power to punlsih, criminally punish, for contenpt of an

17 order of any other court than itself?

18 iR, CLARK: Under 1345 in whlch 1t {s glven °

19 original jurlsdictlion of actlions in whicha the United 3tates

o | is a part; and under 3231 of Title 18 in wnich all viclat!o:.

n of t.e laws of tne United 3tates are made susceptitle to

p o) original jurisdiction in the District Courts, becausec, you ’

3] cee, Your Honors, this really laps over into my argument ‘
24| on contempt., I think contempt 13 nothing but a crime, and 7'
b, ] I teink that the D;strict Courts of the United States are :

DIETRICH & WITT @ Suastypn o M.—hdh% ® New Ovieans | ]

PR




58

1] createc Ly statute to try crimes, and I think if it is going !

2] to be a guestlon of criminal contempt where the act is done,

bk e

3] 1t iz a questicn of 3ayling, Now we are going to punish you
4| for something that you have done in the past, notto get k

3| their court orders complied with, because that 13 a part of

6| the entire proceeding, and if you have got appellate jurls-

7| diction at tne time when tne offense agalinst Your Honors is

8| comnitted, then certainly Jou have the rignt in that pro- E
91 ceeding under 1551 or the inherent power or ancillary power, {

10 to proceed in civil ccntempt to enforce or to order sanc-

1 tions that would bring about enforcement, and this I don't -=-
121 I don't want to get confused, |

13 JUDGE BELL: What are the two Code sectlions again
4| that you say the Goveimment would be authorized to tring

this proceeding in a district court?

16 MR, CLARK: Unaer Title 28, Section 134, If you

consider this action sul generis and a type of a civil

proceeding, under Title 18, Section 3234, 1, 2, 3, you
consider it a criminal offense. These are the Jurisdictional.
atatutes or the venue section,

CHIEF JUDGE TUTTLE: You Say it i3 a crime, it is

notiing btut a crime?
MR, CLARK: Nothing but a crime,
CHIEP JUDGE TUTTLE: And, therefore, the second

citation, the older one, would be applicable, because these
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‘men could be proceeded against only oy a grand Jjury, indict-
ment of a grand Jjury of the Southern District of Mississippil,
to be tried if a true bill is returned in the Southern
District of Mississippi before the District Court and a Jjury?

MR, CLARK: Yes, sir, under 18; Now you have to go
into the Federal Rules whlcn Congress authorized to be
created for district courts, and one of the Federal Rules
replacéd an earlier venue statute, and the statute was then
removed from the Code, and Rule 18 fixes venue at that point
where the offense occurred, where the act occurred, |

JUDGE BELL: This citation you had in the brief
you flled thils morning, by Justice Holmes, where he said
vcbptempt:yés to nis m;ndf§jc:1¢gi-e at least he thought that
‘1t was =- that was uﬁdéb'a'disééhtingrépinidn,'kﬁsh't it? |
You didn't note that 1t was a dissenting opinion,

MR, CLARK: No, sir, that was not a dissenting
oplnion,

JUDGE BELL: It was not?

MR, CLARK: No, sir, not the one by Justice

Holmes., It was a quotatlon from New Orleans vs. New York

Mall Steamship Company, in which the Supreme Court said

crimiral contempt is a criminal offense and the fine imposed
1s a seatence in a criminal case,

JUDGE WISDOM: Of course, it does not have all the
attributes of a crime, because the case must be brought in
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the district where the court sits,

MR. CIARK: I wouldn't agree with that, Judge.

JUDGE WISDOM: And not in the district where the
contempt may have taken place, _ ,

MR, CLARK: I know that there are constructions of
the contempt power in which tne courts have fixed thelr own
ven.e, and I say that an appellate court or a District Court
of the United States can't determine for itself what venue it
has,

JUDGE WI3DOM: Hictorically, too, it 15 not pre-
ceded ty an indictment --

MR.VCLARK: In crimlna1>contempt?

JUDGE WISDOM: == cy a Grand Jury.

MR, CLARK: Unless you are willing to take the
Fifth Amendinment out of t.e Constitutlion, it has to be,
BELL: Well, you kncw, under Section €31,

{3

JUDG
which we have teen proceeding under for _0O years, trere !5
no grand jury indictment. There i3 a Jury trial, but, ac
far as I know, the only thing that requires you to nave a
grand jury presentment is a dissenting opinion in Grecn,
There 1s no cornstitutional background or anything else for
a grand jury presentment, But you are going to argue that
later? ”

MR. CLARK: Yes, sir, we are, and I say not only
are you getting me ahead of myself, but also Judge Montgomery
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3 1svgolng to principally address himself to the rights under
2] the statutes, and he is not as much concerned with grand
3| Jury as-I anm, because I don't think there is ény way around
4] the fact that there ls no law and no court in the United
3| states of America that is superior to the Constitution of

é| the United States. »
7 .~ JUDGE. BROWN: Does thls wipe out your argument?
®| W2 nave touched atout nearly all of this, haven't we? How
’ man; does this wipe out? |
1o MR, CLARK: Let me see, Judge. Just to sum up, I
1 444 mentior.,, without emphaslzing, the fact that the Govern-
12} zent flled theif applicatlion in a civil proceeding contrary

By to Gompers, -1f you-are golng to go under Gomperss The - -

141 Court ordered them to initiate criminal contempt, and

151 criminal centempt has got to be a separate action, and we

16| contend thelr application should have teen filed in 20,240.
E} it JUDGE EROWN: Can that te done now?
s MR, CLARK: Well, we arc here to answer the one
Y1 that is here now, but, as Mr, Green put it ~-- and I want to
emphasize this to the Court as strongly a3 I can == we are
interested in substance and not in form. We don't want to
waive our clients’ rights, but we don't -=- we are not here
on ti.e technical side of an argument; we are here on the
basic constitutional side of the argument.

JUDGE BROWN: For the full protection of everything

2 2 26 29
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you have said, it seems to me, Mr, Clark, imperative for a
full review of this case, whatever comes, that there be in
the record of the criminal contempt, by whatever number it

13 called, so much of the papers in the Meredith vs. Fair

case that at least show how the Government got into the case
on Septemver 18th at Hattiesburg, the applications for
injunctlions, the injunctions of September 25th, the various
show cause orders, the show cause orders for éivll contem; t
hearings that shoyed the nature of ﬁhe service and notice
_of these injunctions.

Excuse me Just a moment, Your Honors,

(Discussion among Counsel, off the record,)

to te 3ure that other counsel associated with me agreed.
I certainly think to get a conception of what we are talking
arout nere that the backgro.nd has to be known, ,ust as
“the facts would have to be lnown if facts would tear on
legal issuves, and, of course, there are facts that btear on
the legal 1ssues here, and I think that they are goling to
have to _Le preascnted ts this Court and to any other court
that i3 golng to make an independent review of the matter,
JUDGE JONES: You think they are not before us in
this proceeding?
MR, CLARK: 1In 20,2407 Certainly. Recited in

}the Government's application, sir.

DIETRICH‘ & WITT © Swnctypiss o Nearl Bank of Commerce Nidg. © lo.Qh-

CUTTMR.TCLARKES We do.That was my idea, and I'wanted |




63

CHIEF JUDGE TUTTLE: I will tell you that 20,240
13 a designatior for the convenlence of the Codrt, to file
certain papers in tinils Court, and my view of it =-- 1t mg!-be
wrong == my view of It 13 that this doesn't change the
character or deslgnation of anything that is now tefore the

Court,

MR, CLARK: Well, Judge, it can't be criminal
contempt then.

CHIEF JUDGE TUTTLE: It may not be, it may not bte,
but all I am saying is the numbter «hich 13 assligned to these
papers was not assligned to these papers as a determinafion
ol any legal question ty the Clerk of this Cpqrt-b‘ 7

" MR, CLARK: I have always understood that thc
title that you put on, the caption théﬁ you put or. 2
pleaiing can't determine what it 1is; it is 2 question of
wnat the pleading asks for that starts .t of,

CHIEF JUDGE TUTTLE: That i3 tne point I wanted to
maxe,

MR, CLARK: The only other point I rmaxe, Judge
Brown: on the applicatlion itself, If it is going to start
a criminal proceeding, It should have been verified, There
are cases on both sides of that, Ve have filed A brief
_méﬁorandum in which we have made our point. The Government

filed an opposing memorandum in which they have taken a

contrary view, We do contend 1t should have been verified
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!| and should have teen an origlinal proceeding.
2 ~ JUDGE BROMN: When we 1ssued the order of

3| January Sth, vere we required to expunge from cur minds and

4| recollections vhat we saw and heard from witnezses and

3| news reel films In the rroceedings In September and Cctoter
6| -- not as a determination of guilt or innocence here but as
7| a basis of pro-able cause, and how 15 the Court aided in

3 8| any degree by an afflidavit from an attorney or special

%] asslstant attorney general of facts which It alreads at

101 least nows sufficlently to think that there ls a basls
rorbtheir existenze? |

n v MR, CLARK: Well, to answer jour question, can

BT reserve part-of-it-to-contempt? - o — R

14 JUDGE BROWN: Right.

13 iR, CLARK: But our point, and our only point, is
16| that J0. ure charplng the governor of a state with a
crim.nal a-t when he attempted to move to protect the state,

f; 81 an4 I 3utmit to this Court that the Attorney General of thre

19 United States ought to rave been wllling to swear -- that
P tre crarges that he made of failure of a governor to try to
a keep pea:e should have been verified by him, and I have got
2| case authority to support it, and I 5imply make the polint,
B | I inow there 1s a conflict in the declsions.

M JUDGE BELL: You don't think that goes to the

3

substance of this matter, do you, Mr. Clark, whether or not
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1| the complalinant verified a complalnt? You can always come

2| in 1ater and verify a pleading. That seems to me a highly

3] technical thing, and I now you want to get to the real heart
4| of the case,

3 MR. CIARK: Ye:s, 3ir, and I have made the point

6] and I have presented my contentions to Your Honors, and there
7] 1t is.

L The next motlicn, tine zecund alternative motion,

%! 3u~,cests lack cf venue or jurisdiction, and it a3 teen

10} co.ered £y exactly the argument that I have made to you

Il Lecore, and I would want to .ck Ycur Honors to allow me ==

121 znd T will make 2 motlon If it 15 necessary == 1 detect a

3] typograpialcal error on page 3 of the motlon that is entitled,
4| "Second Alternative Motioa . . ., in Paragrapin IV on that

13| page.

16 CHIEF JUDGZ TUTTLE: You want to correct a

17| motlon or a plealding?

19 MR, CLAFK: 1It's a motion.

19 CHIEF JUDGE TUTTLE: He wants to correct a

® | motlon., Be s.re you get this,

n MR, CLARK: The correction is to the Second

2| Alternative Motion of Governor Barnett and Lieutenant

3 | gcvernor Johnson to Disziss for lack of Venue, 1In the

M | Governor's motlon the mistake cccurs on page 3 in Paragraph
o)

IV and in the first line of that paragraph, It reads,
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31 "ritle 28 U, 3. Code, Section 3251," and it should read,
| *Title 13 U. 5.  Code, Section 2231." |

3 . CHIEF JUDGE TUTTLE: With no obtjectlion from

‘4 Counsel, that -orrectlon will be made in the original
document. I3 that what you would like to have dlone?

¢ o MR, CLAFX.: I thank Your Honor. And the same 13

"7 applicatile to the motion of the Lieutenant Governor, also

f? - < ®lwne tnird page and in Paragraph IV,
°l . CHIEF JJDGEZ TUTTLE: Title 13 instead of 237
: 10 MR, CLARK: Ye:z, sir., The change i3 that Title

28 should te changed té Title 18. There .s no point 1n that

? 12] notion that I want to urge to this Court that a3 not teen

1 ‘urged In what I have previously sald.-

" The Third Alternative Motlon i5 Grand Jury

é B 1 Indictrent.
1 Tne riext pleading in scquence of filing was a
v demand for trial by Jury.
: 1s The Fourth Altermative Motion was to dismiss
i Y| because this Court cannot summon a constitu.tional Jury now

that it has bteen demanced.
I think that we could have certainly walved trial
ty Jury and it was incumbent on us to make a demand for it

»

n

n
3 B before we were entitled to 1it, and we have done that prior
v u to asking the Ccurt to rule to dlgmiss for failure of

P~

ability to call 1it,
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The next motion 1s a motlon for severance and it
1s filed independently on behalf of all of these or toth of
these officlals, and tecause we knew that we were going to
‘eventgally ao7e for severance 1f the Court would not sustain
us 1in otnér motions is the reason that we filed separate
plealings for each of them. The Court has, of course, said
that we don't walve any right by making all of our pleadings
at one tinme, ’

On the motlon for a severance, I think that if that
matter 1is properI, conqiderel a criminal ﬂatter or a

¢riminal proceeding, that these defendants WOJld be entitled

to a saverance. The Government, as I understand, takes only

don't onpose the severance for any procedural reasons or

for any reasons of law,

JUDGE BROWN: You think that 1s a standard? We

do have dlacretlon?

“the position that It Is discretionary With thc Courty' They: fr-

MR. CLARK: Il Yo.r Honor please, the questlon
of tnhe charges of a conspliracy precents me with my only
difficulty, If consplracy were ndt charged in some of the
counts, tnen I would contend tq Your Hcnors that under my
theory that this is strictly and solely a crihlnal proceeld-
ing, that we were entitled‘to a severance and not o te tried
togzetner, but there are two counts out of the four in the

Government's original application which were rescripted
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1| into the Court's show cause order which allege conspiracy, E
2| and I don't know enough criminal law to tell you today é

3] whether or not they would have & rignt to a severance, but
41 I think as a matter of policy that they should have a

3| severance and I think as criminal derendants, certainly

6| as to part of the charges there should be a severance, and g
7l I think if you are goling to sever 1t as to Counts 1 and 2,
®| tnen it ought to te a complete severance as to all counts.

i JUDGE JONES: Your motion for severance 15 1n no

191 way dependent upon a determination of the questlon of venue
tnat you have lnterposed?

1 MR, CLARK: lNo, sir, The motion for severance,
3 Judge Jones, would not even bte presented to Your Honors for
consideration until such time as you had overruled the
preceding motions to dismiss, so at the time that we
presentec to you, you would have already ruled against

us, so 1t would not be dependent,

JUDGE BELL: What District Court do you contend

the cases ought to bte in?

MR, CLARK: In the District Court in which the '
criminal act alleged to have been done allegedly occurred, l

JUDGE BELL: I understand tnat is the law, but I ‘

.

asked you what court you contend it ought to te in, the

Southern District or the Northern District of Mississippi,

MR, CLARK: Well, it is a little bit vague in the
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1| charges, but I think there are parts of the actions -- as

| li{ 2| far as the Lieutenant Governor is concefned, his actions
31in the second count took place in the Northern District,
¢|The Oxford district, -I think the Court can take judicial
*|notice- is in the Northern District. The place where the

é | consplracy occurred ls uncharged in the Government's

; 'ﬂi ?lapplication, tut I presume tnat a conspiracy ~-- in fact, I
o 8| krow that a consplracy can te prosecuted wherever any of

%[ the essential action in the cqnsplraéy takez place, and, if
19 i there are two‘or“four more Jurisdictions or venues that

" something occurred in, then it is optional with the Covern-
12 ment whlch ﬁistrict thej NOJld file lt zn,‘but certalnly

13 obv10Jsl, every one of these actions took place in -

4 1Miss13sippl, tecause these people are charged with doing

B loffictal acts, and when the Governor of Mississippl comes

161to Loulziuna, ke is not the Governor of Mississippl, he is

17 la visitor in loulsiana, so that everything that 1s charged
| J; 18 115 bound to have taken place in either the Northern or the
; 73 1 {sout..em District, depending upon wﬁat the Government would
| develop as it proves its case. We are not sufficlently
adsiczed bty the application now,

The last motion is a motion to strike the third
and fourtn charges, and I would only say this in introduction

to it: The Government contends in its memoranda, as I

2 ¥ &R x ¥

understand it this morming, that by filing this plea we show
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that we had sufficlent notice of the charges, and ln response

to that argument I would call to Your Honors' attention that
the order entered ty Judge Rives for the Court specifically
sald that we didn't waive anything.

JUDGE RIVE3: That is my Ilmpression, you don't
walve a thing on earth, and the fact that you are arguing
certain things, you don't walve anything that you filled
your motions on or anything in your trief, so you need not
try to cover everything in your argument. As I see 1t,
nothlng is walved here. ‘

hR CLARK: The sJtstance ot the motion, after
We have passed thig polnt that this notlon waives scrething
else -- the sJbstance of my argument would be that the 7; 
cna"ge of failure to naintaln peace and ordler 1s ound to
be related to an order subsequently entered bty this Court,
which we contended the Court nhad no authority to enter.
Your temporary restralning order did not lay a charge on
tne Govermor to take any particular peace-keepling steps,

He has h.3 2duties and his responsibility for peace-keeping,
but this Court did not lay any additloral burden on him in

it3 tecporary restraining order issued agalnst him, and ve

think that that charge cannot be supported as a contempt of
the restraining order, and Your Honors will recall that we

argued previously the Terminal Ralilroad case, that you

can't troaden an injunction even though you might later
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vish to. You can enter a sutsequent and nore sweeplng
injunetion as an injunction, b.t you can't come along in
a p.urce corder and broaden the tasis of the injunction itself
wit:iout golng through the formalitlies of actually naving
anothrer injunction proceeding, |

CHIEF JUDGE- TUTTLZ: What you‘arebsaying is, 1isn°t
it, that jyou cannot punish a person for violating an order
unless the order that he is chargel with violating pronitited
him from doling the things that he 1s now charge.l!l with doing?

MR. CLARK: Or requires him to do it in some
different way.

CHIEF JUDGE TUTTLE: Yo: are now turning over to
tae Goveriment --

ME., CLARK: Yes, Your Honor.

CHIEF JUDGE TUTTLE: ~-- on everything? The

Court vlll take a ten-min.te recess.

(Whereupon, a ten-mlnute recess was

taken.)

I
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3] AFTER THE RECESS: 3
2 CHIEF JUDGE TUTTLE: A1l right, Colonel.
3 MR. JAWORSKI: May it please the Court, quite a num- {

ter of the arguments that have bteen submitted to the Court by

iRt o Db o

| distinguished Ccurnsel for the Respondents are arguments that
6! 1 know ne 1s asserting in good faith: I am conflident he

believes what he is presenting to the Court, tut I also | 8
firmly telleve that most of those arguments nhave teen
already settled ty declded cases by the United States

Supreme Court, Sorme of the Zoctrines and some of the matters

that are teing here asserte: nave already veen renounced anda
repudlated, |

In our briefs we cite to the Court a numter of
Supreme Court decisions that we thiink dispose ol most of
the arguments that rave teen herec advancel., May I take up
witn the Court first the tacic matter, whicn I do not belleve
calls for much argument, .

~N
It would, of course, be a rather strange and a

rather anomalous situation if the District Court had the

right to punish for contempt of orders issued bty that court

and the United States Supreme Court had the right to conduct
and punish criminal proceedings for violations of orders
issued bty it, but that this Court and other courts of appeal é

should be deprived of that right, 3

JUDGE CAMERON: 1Is there any Court of Appeals
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1| declsion where any state officer has ever teen punighed by

2] a Court of Appeals action for contempt of one of its orders?
3 MR. JAWORSKI: There is none that has come to our
4| attention, Your Honor. There 1s a statute that covers and
3! governs the right, along with usages of law, of this Court

6| to punish in criminal contempt, and that statute we have

?1 clted in our briéf, and we consider it to te baslic.

E s JUDGE CAMERON: Do you know of any case where a

'é 9| Court of Appealé has punished anybody, state offlicer or
| ~§ 10 otherwise, for violating one of it3 orders? - o
§ -§’ n s Mﬁ;“JAQ6R3ki: A United States Court bf'Appeais? 

U e S B el

3| MR. JAWORSKI: There is none that we have to

4| present to Your Honor, reca.se under the stat.tes heré, the
13| statutes that we want to present to the Court, no such pro-
16 | ceeding has been trought, 4

1”7 JUDGE BELL: Yes, there are two, the Dollar Case,

18 | Court of Appeals of the District of Columbia =-

S
-y
3

19 MR, JAWORGKI: Was that criminal contempt?
F » JUDGE BELL: No, civil.
|  § n MR, JAWORSKI: I was confining my answer to

22 | criminal contempt,

n JUDGE BELL: Two civil,

% CHIEF JUDGE TUTTLE: I imagine there are a good
3 | many Labor Board cases in which Courts of Appeal have
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1| punished for criminal contempt. 3

2 MR, JAWORSKI: Tnat is very true, a number of them. ]

3 JUDGE BROWN: Ve have had a numter of them filed E
here,

) JUDGE CAMZRON: That i3 under special statute; ]

| that 1s not under the fegular appellate power of a Court of f

Appeal. 1 looked in your brief, and I have never been atle :

to {ind one myself. The Dollar Case finally went over 3s f

moot, I think. E

MR, JAWOR3KI: Well, it wasn't a criminal contempt :

proceeding, Your Honor, In my judgment, at least my E

recollectlion was that it wasn't, and accordingly I didn't
cite 1t,
JUDGE CAMERON: It would be making new law a3
far as Court of Appeals contempts aré concerned 1if we would
hold these gentlemen under criminal contempt, would it not?
MR, JAWORSKI: I do not think that there i3 any
preclse precedent in a case of this type, no, sir, Now the
statute 1itself, Title 18, United States Code, Section 401, .
in words that are plain to me provides that:
"A court of tie United Stat>s shall
have power to punish by fine or im-
prisonment, at its discretion, such

contempt of its authority, and none

other, as --
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"(3) Disobedience or resistance to its

lawful writ, process, order, rule,

decree or command,”

And then Section 402 of Title 18, after providing
for prosecution of criminal contempt involving wilful dis-
obedience to "any lawful writ, process, order, rule, decree
or command of any district court of the United States or |
any court of the District of Columtia,' provides again that:v

"This section shall not be construed to

' relate tc contempts committed in the
ﬁresence;of the court, or so near thereto
;'“@5?;f3§6E3f§d6f’fﬁémiaﬁiﬁiﬁE?ﬁfiﬁﬁﬁ5ffw‘%”*“Mm“w

‘Justice, nor to contempts committed in

dlsobedlence of any lawful writ, process,

order, rule, decree or command entercl

in any suit or action btrought or prosecuted

in the name of, or on behalf of, the

United States, but the same, and all

other cases of contempt not specifically

embraced in this section may be punished

~in conformity to the prevalling usages

at law,"

In our judgment though, the right of this Court .
to punish in criminal contempt is statutory, that it also
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1| has that right wholly apart and independent from any

TT——

2| statute, In our judgment, there has never bteen a time that
3| a court of competent Jjurisdiction couldn't punish for any

4| contempt of 1ts orders, both clvil and criminal, and 1f it

3| were deniei that right, it would 1ln effect te impotent to

-

6| carry out some of its processes should they te challenged

7| and defled,
s - JUDGE BROWN: Of course, that certalinly would be

9| true as to coerclve orders in the nature of civil contempt,

10| put does it necessarlly follow in criminal contempt, a right
11 eo punish sometody for dlsotedlence?

12 MR. JAWOR3KI: Yes, under the commen law and

13| under usages of law entlrely apart from statute, Your

14| Honor, that right is vesting and is inherent in this Court,

13 Now insofzr as the individual motlons are con-

16| cerned, I thirk that perhaps it would te tetter for me to

17| take them in the orler in which comment wa3 made and

18 | briefly glve the Court our views, We have {iled a

19 | memoranzum here that treats with each one of those.

» The Motlon to Dismiss for Lack of Process, Under
21 | questlioning of the Court, 1t is my understanding that there k
2| 1s no point made as to any factual situation with regard to . ?
3 | the service, that the only point that Counsel makes in ef-
2 fect 13 that this Court 15 powerless and can under no . ;

B circumstances issue process in connection either with its
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© 3] temporary restraining order -- and that it was vold and
invalid rbr reasons that Counsel has aczserted, or that

te

“inscfar as this particular proceeding 1is concerned, a

3

b - 4] contempt proceeding, 1t 1s also powerless, and, as I under-
] " 9}.stand his argument, the bnly court that could proceed would
: 6| be 2 district court in Mississippi.

7 . JUDGE:RIVES: Well, that i35 all that has been

- 8] argaed,
‘i ’ .. MRo"JAWORGKI: Yes, sir,
f% to JUDGE RIVE3S: They haven't waived anything,

11| don't walive anything.

12/~ MR, JAWORSKI: I fully understand that, Your

13| Honor. I an fully 1n accoru but as to those

ith that

1 ﬁatféfé;rieﬁahé‘flbsﬁysuggest --“béééuse;56me of the queé-

ﬁ" 15| tions that were asked bear upon it == certainly the eviderice
}3 16| that relates to the issuance of the temporary restraining

gg 17| order ani its ‘eflance, 1ts alleged deflance, and viélation
4 18 | are matters that are going to have to te developed on the

19 | merits of this case. We understand that. We do not agree

2 | that some of tne arguments that might be asserted with

? 21 | respect to the claim they were invalid gave anyone the

i & | right to llsobey them, becauce there are United States

; » Suprese Court decisions to the contrary, tut certainly we
§; M | do agree that that 1s a matter that will be developed upon
23 | the merits of the case, .
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1 Now insofar as the notice of that particular in-
2| Junction is concerned and its service, that is a matter

3| that will bte developed upon the merits of the case. k

-

4| Certainly again we feel that this 1s no question =- it has

3| been developed before that there was proper service,

6| Certainly i{f it 1is to be contended ty the Defendants that

7| tney did not have actual notice of the injunction in connec-

o| tlon with the charges that are made of alleged deflance a:.i

9| wilful disotedience, they will be siven an opportunity, of
10| course, to show that bty way of defense,

n JUDGE BROWN: All they have to go 1s say "Not

12| Guilty,” don't they, and that puts the whole burden on

13| the movants, the Government? ' o

14 MR, JAWORSKI: That 15 a burden we will te very
15| pleased to assume, please the Court, and there will te no
16| questlionr. about the evilence that will te adduced, Lut the

17} point I am making {3 that it icn't a matter insofar as this

18 | particular motlion 13 concerned before the Court, It soes
19 | to the merits and to the question of defensa.

Now 1nsofar as the service of these particular --
in this particular proceeding I am talking about now =- ' ’

insofar as the show cause order 13 concermed, I understand

there 1s no question raised as to the physical fact of

service.

T r 28 » w

CHIEF JUDGE TUTTLE: No question raised for the
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purpose of today's argument?

MR, JAWORGKI: For the purpose of today's argument,
Jses, sir,

CHIEF JUDGE TUTTLE: They may still, if they are
advised to Jdo so, say, if the Court goes to a hearing on
the merits, that they hal no notice, no adequate notice
as requlred, You understand that, of course,

MR. JAWOR3SKI: I understand that, Your Honor.
Ot courze, under the rule and under all of the decislions

that I have teen atle to find, it would appeér that all

with 3sone adequate description cf what the charges are and

they are entitled to 1s notice of the pendency of charges

13

then an appropriate period of tine to defend, and all of

14

19

2 ¥ 2 b ¥

thosc'thlngs wé‘recognize,rand we certalinly woulq want
eacir of tnem to be upheld,

Witn respect to the power of the Court an’ the
rignt of this Court to execute service, to have officers
execute service in the State of Mississippl, it is clear to
me that If this Court has Jurisdiction over the State of
Mississippl as well as the other 3tates taat are included
within this circult, this Court's Jurisdictlion, orviously
the wrlts and the prdcesses must also éxtend to the Jtate
of Misslssippi, and that again is statutory, and 1t 1is a
matter that we have set out in our brief. I do not think
that I need to belabor that particular argument.
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| ; 1 On the motion with respect to the alleged improper
| f% 2| and insufficient applicatlion, which it 13 claimed should
f% 3| have been verifled, I think that the comments made ty
; 4 | members of the Court with respect to the uselessness of
‘ 3] verification in 2 situation of this type were entirely
6| apropos. There Is no decislon since the enactment of

;'”; 7| Rule 42=t that even makes reference to the requirement of a

8| verification, because the entire approach to it and the

9| cense of it all !s that it ls a matter of notiée and, as I
10| celleve Judge Tuttle sald, actually 1t doesn't even have to
11l be written notice; The'entlré’requirement 13 one to make

7712’certainrthat—the~person'knows of what he 13 charged-and 13

13| given an opportunity to defend. T oo

14 Actually here the ciharges were set out 1n great

13 | detall. There have been no questions raised that they don't

16 | understand what we are talking about; no one has sald that

17l any of the ~harges are vazue; 1t has simply teen sald that

18 | this Court shculd have had before 1t a verified application.

4 Now verification in a situation of this type

k>
E:
K
y
e
s

where the Court directed that an application bve filed, and
directed the Attormey General and those whom he night desiz-
nate in his department to file them, it would be an anomaly
to nave asked the Attorney General tc have sworn ﬁo these

charges. He signed the application, as did the Assistant

T 2 BB X ¥

Attormey deneral and as did an attorney in the Department of
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Justice, but the verification would have added nothing to
it, It woulcd lave been a uceless métter.

But far teyond that, tne cases that Counsel have
c¢lted as sustalning the claim that there should be some
verification =- and let me point out again there 1s absolute-
1y rothing under Rule 42« that requires'it, but those cacses
are not in point. The Natlonal Labor Relations Board case
“s. Arcade/sunshine Co., Inc., cited 1in thelr mermorandum,
at 122 Federal Second -~ we haven't had a chance to reply
to it, tecause, frankly, I dldn't even sec tlie memorandum
until yesterday after we zgot here, but it was a case

declded before Rule 42-t and it simply made reflerence to

set It out as a requlirement, The other case tnat is cited
in thelr memoranuum, a Federal case, simply sald tnat they
were asscuning, without decidling, that an affidavit shoul.

have bteen flled in that case. It wasn't a cace that

“tie fact-that-it may te good-practice to-do-it-but did not™ ~ |

involved the Unlted States; 1t wasn't a case that involved
an application that the Court had ordered; out they maue

no determlnation, no declsion, with respect to the nécesslty

of filing such an affidavit, I don't look upon it as any-
tning that relates to any substantial right or‘any right of
any type on the part of the Respondents, the impoftant
thing being that they have notice and that they have

adequate time to prepare their defense.
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3 ' JUDGE BROWN: Well, now, notice, Mr. Jaworski.

[

- There 13 some ambigulty in tne show cause order In contrast
31 to the Government's application as to the particular-order
4| which they are charged with having uisobeyed. It merely

3] says "the order of SeptenmLer 25th.,™ 1Is thcre any'way of

+ ciérifylng whetner that is the order issued at the tchest
7| of the United States or at the behest of leredlith?

- o] o MR, JAYORSKI: Now to te very frank with Your

®| Honar, I will accept your statement, of course, that you

191 look upon it as an amciguity. I had not dome 30, tut 1In

1 order to make it atundantl, :lear, it Is the order that

12| was 1ssued on the appllcatlon of the dnlted otatea, and we:
n :certainlj want the record to te entlrely ‘clear 5o that
14| there couldn't tec any question atout it, that it 15 the orae:
131 that 15 tnvolved, and we certalnly want to let the record
16| show taat that 13 our position. If there 13 any doutt in

171 Counsel's mind 2tout it, we certainly would like to make

18 | that clear now.
19 CHIEF JUDGE TUTTLE: Equating or parallelllng the

» practice 1n a true criminal proceeding, I presume you car.

]

treat the arguments made by Counsel as a motion for a ©illl

of particulars, and you are now aftcmptins to clarify the

B | ratter by stating in the record here that the request for

the -- that your motion for the issuance of the citation

B | 414 refer to, and intended to refer to, the temporary

Dl_ETRlCH & 'lfT ] m o MI‘JC-WH; °® ll'“-

-




83

3] restraining order issuc. at the tehest of the United States
2| Government? W

] MR, JAWORSKI: That 15 correct, Your Honor. 4
-4 . CHIEP JUDGE TUTTLE: Well, the Court, I assume, ‘
%! can, based on that statement by Counsel, amend, if necessary,
it3 citation to glive clear notice to the Respondents that

1 3
7] this 13 what the Court meant in its citatior. I will ask my

8| colleagues 1f they are prepared now to do tlat in the t
© 9 record, f
» - (Dis-usslon anong tiie Court off the _ 3
u | record, ) ‘
12 : CHIEFP JUDGZ TUITLE: If there te any question

13| about 1t, it 1s enterecd ip the record ty the Court's order
14 :nét tﬁe citatlon heretofore iésﬁéd contcmplatesrthe

13 | restralnlng or:er 1ssued on the 25th of September at the
16| tehiest of the United States Government,

17 JUDGE GEWIN: Mr, Clark, doe3s that clear the

18 | matter up for you?

19 MR, CLARK: You are now changlng the terms of yo.r |

® | order?

o

CHIEF JUDGE TUTTLE: All I am saying is Af the

langsuage used == the Court 1s now stating in the record that

B | we referred to the order, the restraining order of
34 | September 25th 1ssued at the behest of the United States 1

B | Government, Now, of course, if this doesn't clarify it and

T
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you contend later that you haven't nbtlce, you can make that
»| point whenever you get to it,

MR, CIARK: I understand what the Court says.

4 JUDGE GEWIN: As I understood your argument, you

s| vere questioning which order was the one under which they

%z 6| were proceeding, and seeking to find out, and stating'that

9| defenses applicable to one would not be applicable to the

s other,
9 MR, CLARK: Yes,
10 JUDGE GEWIN: And I just wonder if you are now

n| sufficiently informed as to which ordei the Government 1s

12| proceeding under,

“ MR- CLARK: - For the purpose- of proceeding today,- - f-. -

E 14| I am, sir,

. s CHIEF JUDGE TUTTLE: I will ask the reporter to
16 please‘wrlte out this passage we have just had and the

17 | ruling of the Court on that matter so we will have it

1s | avallable to us please, I mean in advance of writing out the

L& 19 | rest of the record, | |
| MR, JAWORSKI: On the question of venue, obviously
i1f this 13 the court against which the contempt committed !
sits and the Court is going to determine that proceeding,

»

n

n

2 | I don't velieve I need to argue that further, although I
24 | have several cases cited, United States Supreme Codrt

-

decisions, in o,ur_memorandum, but, of course, Counsel’'s
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argument 1s not so much tased on the fact that this Court
shouldn't hear proceedings here sitting as it does, His
argument 1s that thls Court Jjust doesn't have any
Jurisdiction or power to hear a criminal contempt proceeding
and that the only court that could hear it would be a
dictrict court In Mlississippi.

On the question of the severance, that 1s dlscre-
tionary with this Court, We have undertaken to bte of aid tz
tne Court by citing authoritlies 1in our brief that hold that
it is entlirely dlscretlionary, and, as I understand Counsel's
argument, Counsel reaiiées_tha:vﬁﬁde§4théiagthdrlt;és this

matter 15 one that 1s discretionary with the Court.

14
13

16

17

f)"jﬁﬁaf
questlion of severance, on the propriety of severance?

MR, JAWORJKI: We did not 1in our memorandum, Your
Honor, and I would say, if I may make thls point, we are
convinced that there woull te no prejudice tnat could pos-
3iuly be asserteld by elti.er of the Respondentc i1f the Court
should determine that the severance should not be granted,
If we are to consider the situation that confronts this
Court, its being a tusy court and sitting en btanc as it
does, it would seem to me that the Court would seriously
conslder trying the two Respondents in one proceeding, that
1s, approaching it from that standpoint. I think that
perhaps the only thing that I could do in the position that
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I occupy is to suggest to the Court that it Is discretionary

and that in our Judgnent there would be no prejudlce that

[

"

. 3| would flow from the Court trying toth of the Respondents in
4| one proceedinrg.

3 JUDGE BROWN: Now I have read all of the papers,
éltut I haven't had a chance to study them sufficlently. 1Is
éﬁ 7| there any distinction drawn in any of the motlions flled

8| betizeen the Respondent Governor Barnett ard the Respondent

9| Lieutenant Governor Johnson?

10 MR, JAWORSKI: The only one teing that there are

11 | counts that relate, as Your Honor douttless knows, to 3

12| Governor Barnett that do not relate to the Lieutenant k
__131Go: ernor, anj al 0 viye versa rand then the"e are two T {

14 | counts that re‘atn to thcn togcther, S0 == bqt the courts

2 15 [ have upnel: -- and we clte the Bullock Case, which 15 a

16 | United 5tatec supreme Court case =-- they have upheld the
17 | right of the Court to go ahead and try defendants ln one

18 | case where the situatlon wa3 much more extreme than this

19 | particular case, I mean there were occurrences that weren't
» las allied and as related as the occurrences that are in-

21 [volved in the charges here brought against these two

| g 22 |Respondents.
4 n On the subject of the assertion that the charges E
M4 |in == I believe the reference is to the tnird and fourth

3 |counts, but I believe Counsel's argument was primarily with
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3| respect to the fourth count as rot constituting a disobedi-

2| ence of the temporary restraining orier entered Ly this

-ﬁi 3| Honoratle Court on Septemter 25th. I telieve that a look at
4| that order and what has teer fhere charged will answer that

3| contention. -

6 One of the orders ol this Court directed agalnst

7| these Respondents andi one of the orders telling them to

8| deslst an2 to refrain from interfering reads as followss 1

*°l ". . . . interfering witn or otstructing . . ." and, of
10| course, I am reading fror the temporary restralining order
i of September 25th in tne case of United 3tates, Amicus

12| Curiae == "Interfering with or obstructing ty any means or

14 | ment of rights unlier thls Court's order of July zE, 1962,
13| anl tiie order of tﬁe United 5tates District Court for the
16] Southern Distrlct of Misslissippl entered 3eptember 13, 1942,
171 in trnis action.” That is Paragraph 4, "Interfering with or

18 | obstructing bty any means or in any aanner tne performance of

. 19 | otligations for the enjoyment of rights.” : |

Now it i3 true that in the charge, in order to clve

full notice and tell the full story, that we do set out als. '

what this Honoratle Court said in its order relating to the

»
n

2

» purge, "to maintain law and order at and around the

3 | University and to cooperate with the otricers anﬁ'agénts of
]

this Court and of the Uhltedvstates in the execution of the
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orders of thls Court and of the District Court for the
Southern District of Mississippl, te the end that James
Meredith be permittel to register and remain a3z a student
at the University of Miassissippl under the 3ame con:itions
as apply to all otner students.,®

Mow 1t 1is our contention that ﬁitn respect to the
counts in question, that they involve a wilful inaction or
.2 wilful non-action that is as Importamt insofar as the
| restraint, insofar as the interference is concerned as any
overt act nmight te, the reason teing that, as this charge
set3 out in {ull, these mcn were occupying positions of

cresponsibility, positions or'power, positions'té édntrol

oteilence of the oriers of this Court, there should héve
teen exerclised these authoritles and these rights to

control that deliberately; 3c this charge says, and wilfully
were riot exerclised In orler to frustrate the orders of this
Court,

Now that, we telieve, is plain, It elther
happened or it iidn't, It 1s our turden to show that that
happened, and, if we dé show 1t, then we believe ﬁhat it
invol.es a contempt of the orders of this Court.

That, may it please the Court, I bellieve ansuers
the various motlions that were made, I aﬁ, of course, pre-

termitting any comment with respect to some of the matters

,kand»posltlonaﬁtcwdlrectﬁthat»nouoneQelsemhad;;andmianroper»éra4>$w
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that came in relating to presentment or indictment by grand
Jury and trial by Jury, Lecause I Qnderstand they will be
argued later. We do have authorities to present on those
points,

MR, CLARK: May it please the Court, rather than
delving Into the exact wording of the temporary restraining
order as opposed to the application of the Government, I
would siiply urge the Court to read the two, The temporary
restralining order does not fortid in it3 terms the action
charged as a violation of that corder in the application of
the United States, and that was the point that we made, And
insofar as fallure to keep peace and order in the third and
the fourth counts, they were couched in identical language.

Mr,. Jaworski's statement at the opening of his
argument causes me to asxk leave of the Court to retract a
position that i took here, I did not reallze that this
response had teen made, and that 13 that I would contend to
the Court tnat insofar as criminal contempt is concerned,

that nelther thics Court nor the Supreme Court of the United
has original jurisdiction and acts originally and there 13
no right to appeal from its decisions, in those cases, then,

I still think that contempt which amounts to a criminal

of original jurisdiction would be no different from any

States would have any such authority., Now where the Suprenc

contempt of the orders that might be entered in those causes
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tlother crime against the sovereignty of the United States

2land it could not be proceeded with or punished in any
i 3| different manner than any other crime could bte,
| _Q; 4 CHIEF JUDGE TUTTLE: So 1t could not bte proceeded

Slagainst in the Supreme Court itself?

: ﬂ{ 6 MR, CLARK: Ancd I would say that the criminal
7| contempt Frocedures, such as the Court held in 3hipp should
,} 8! not have been held in the Supreme Court, should have been

91 croceeded with as other erimes under the Constlitution.

10 JUDGE BELL: 3hipp lelns t.ue uwrong ==
% " : MR, CLARK: Yes, slir,
; 12 . JUDGE BELL: Looks like you've got enough troutle

TR out uhat rl htu th“l ha'e.

13 MR, CLARK: Judge, I want to bte as consistent ac

tv ° l‘ I can °
17 JUCGE BELL: VYes,
1s MR, CLAFK: I am not smart enough to be completely

19 |consistent, but I want to be as conslistent as zy limitations
will let me, and I think that I had to retract that
staterment, because criminal contempt is a crime or it isn't
a crime, and, If 1t 13 a crime or an oflense within the

meanings of the Constitution of the United States, my clients

have rights that neither this Ccurt nor the Supreme Court

2 ¥ &N & W

nor the Congress nor any other governmental functionary in
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1] country can override,

b One other point that I would make == perhaps

3| assuming some additional bturden, tut I feel I have to assume
4| this -=- 1s the point that violatlon of an injunction order

3| 1ssued by a court which has no Jurisdiction of the subject

6| matter cannot subject the person violating that order to

7| eriminal contempt proceedings. A void order s nothing and
8| 1t cannot bte violated.

’ JUDGE BELL: You saw the case on that point in

10| taw Week last week?

n JUDGE BELL: 3quare on the point,

14 | Supreme Court in the Mineworkers case?

13 JUDGE BRO4WMN: No, an Eilghth Circult holding that

16| it 1s volded, You cannot punish fcr criminal contempt.

17 MR, CLARK: I think that is clearly the rationale

18 | of the Mineworkers case and the subsequent Circult Court
19 | case citing the Mineworkers case as authority for tnat
proposition 3imply didn't delve deeply enocugh into the

reasoning the Supreme Court used in the Mineworkers case, l

I don't think they meant to contend a void order could

Y

JUDGE RIVE3: Lesley (?) vas. U.S., Elghth Circult,

P
n
a2
3 | result in criminal contempt.
M
)

decided January 16, 1963.
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! JUDGE WISDOM: Distingulshes, as you do, between
2la void =~ : E
3 MR, CLARK: =-- an improper one the Court exceeded :

4| the bounds of discretion in, but if this Court had Jurisdic-

3| tlon of us =--

6 JUDGE RIVES: Cited 31 Law Week at page 21617
7 MR, CLARK: 31 lLaw Week at page 23€2.
s CHIEF JUDGE TUTTLE: How 10 you apply that grin-

9| ciple in thils case, Mr. Clark?
10 MR, CLARK: If tnls Court had Jjuricldictlon of

11| Governor Bammett and Lieutenant Covernor Johnson so tnat 1t
121 could i3sue the temporary restrainlng order, Af they J4id

13| violate it, 1T they hal the capacity to violatec it or If

14 | they committed acts whicn violated it, ther they carnot come
13| to this Court and say it 1s improvident or your sound dis-
16 | cretion would have lndicated you do otherwlse, but our

17| contentlon == and I want to te sure the Court reallzes tnls
18 | 1s our contention ~- is the reason you can't proceed 1n

19 | criminal contempt 1s tecause you lack jurisdictilon of the

® | subject matter or the parties.

a CHIEF JUDGE TUTTLE: Tell us why that 1s, What uo
2 | you tase that on, Mr., Clark?

B MR, CLARK: Let's see, I base it on no different
4 | contentlons, Judge Tuttle, than I did in the presentation

33 | that we made to you in the Méredlth case, except for the one
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3] more I announced to you this morning about interplay of

‘2] the Eleventh and the Fourteenth Azendments, which was not
3| properly argued to you. |

4 , -JUDGE BROWN: Right.. It is the one you rade

3| right on: that when our mandate 1ssued, under those

-6 ,.peé'iliar circumstances we lost ‘furisdiction, 1t was no

*“:?“7 longer pendlng' tefore us as an agprellate matter. Thercfor,,

- 8] there wag ndthlng, to bte incidental to. B
° ‘ .. MR, CLARK: As I say, nothlng to take a purchase

10| on. A3 I understood, the whole contention of the Government
11| and the Appellant was that tnese proceedings were anclllary "

12| to something in Meredith, and I thought that you had ncthing

- 13| L1 Neredlth for them to be ancillary to. .. . e oo
14 JUDGE BROW): That trings me to a point.
13 CHIEF JUDGE TJTTLE: He nasn't qulite answered my

16 | questlion on that, As to tnat, tne Juprene Court denleld

17| certlorarl on the valiczity; of this Court's In'unction

18 | against Falr and others. The Supreme Court has denied

19 | certiorari,

» MR, CLARK: Yes, sir.

CHIEF JUDGE TUTTLE: O.K.

MR, CLARK: But there 1s --

E 2  CHIEP JUDGE TUTTLE: All right,

u MR, CLARK: But there is a pending petition for

3 | certiorari as to the validity of the ancillary proceeding,

N
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and there 1s no riling on that yet,

CHIEF JUDGE TUTTLE: Well, that is the proceeding
against tnese Respondents,

MR, CLARK: Yes, sir. And, as I urge.l to Your
Honors at the time that we were presenting t:at, 1l you were
going to contend trhat your ancillary Jurisdiiction from
méredith --

CHIEF JUDGZ TUTTLE: You mean !f we Jdecided., We
don't contend,

MR. CLARZ: Yes, s3ir. I withdraw that,

JUDGE RIVZ3: That pending petition for certiorari

is in a clvil -ontempt proceeding?

temporary restralning orders and contends this Court should
not nave overruled our order,

JUDGE BROWN: Your certlorar!i! 1s {rom the order
hol iing these two in clvil contempt, even though ==

MR, CLARK: That s a part of 1it,

JUDGE BRCWN: =~ the sanction was not fixed? 1Is ’
that 1it? |

MR, CLARK: That is a part of it., We take the
positlion in our petition for certiorari in Cause No.
661, Octoter '62 Term, now pending before the Supreme Court
of the United States, that this Court had no‘pouer and no

authority to enter -any order that it entered after the date

MR, CLARK: Yes, sir, and involves the. lissuance.of . [.. ..

PP
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of 1ts mandate and that the entire matter was a matter that
3hould have teen taken up with the District Court in the
first instance and sih.ould have teen proceeded with in the
District Court If thnere was any obstruction, because the
principal and every feature of what thls Court held Meredith
to be entitled to was an order or had tecome an order of
the Districzt Court of the United 3tates in the Southern
District of Mississippi.

JUDGE JONES: Of what does your pctitlion ror a wrlt
seek review?

MR, CLARK: Every order entered ty this Court sub-
Sequent to the time of {ts mandate,

CHIZF JUDGE TUTTLE: Which mandate?

MR. CLARK: Tne mandate to the District Court in
the lerelith case,

CHIEF JUDGE TUTTLE: Well, thefe were two actually,
a correcte: maniate and at the same date of the iscuance of
the seccn. manZate, as I recall it, thls Court then issue!
its cwn Inj:unction. Now have you attacked the vallidity of
this Court's Injunction that It issued on the same date
that it cent the mandate to the District Court? That I
think had already teen passed on Ly denial of the first
certlorari, _

" MR, CLARK: Judge, let me put it this way:
CHIEF JUDGE TUTTLE: Well, this is quite -~ yes,
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' § ] MR, CLARK: Ve asked the Court =-- I am sure there

2| was no overlapping between the f{irst petitlop that has

3| already been denied and the second petition. The second ‘

4| petition seeks review of every order entered in the United

3| States Court of Appeals for the Fifth Circult after
6| September 18, 1962, and I believe that Your Honor is correct
7} in that the stay proceedings.-- ‘

s JUDGE BELL: Walt Just a minute,

? MR, CLARK: =- the stay proceedings were prior to

10} September 18, 1952, and the stay was for the purpose of

I1| getting the first petition [lor certliorarl tefore tﬁe Jupreme
12 Courtkof the United States; | | |

13 .. CHIEF JUDGE TUTTLE: But don't you acree with ne

15 | derided certlorar!l on the application ty you to overrule

L 16| the Injunctlon that was 1issued bty this Court? This Court

17} did -~
18 MR, CLARK: Oh, yes, sir, yes, cir,
] 19 CHIEF JUDGE TUTTLE: This Court did issue =-
f‘ » MR, CLARK: =-- the first injunctlon to the Boari
f§ N | of Trustees,
3 CHIEF JUDGE TUTTLE: Right?
] 2 | MR, CLARK: Yes, sir.
1 4 ' CHIEF JUDGE TUTTLE: And that has teen denled by

2 | the Supreme Court already?
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MR, CLARK: That 1is correct,

CHIEF JUDGE TUTTLE: So in ordinary understanding,
the law of that case is now applicatle in this Circuit as
to the vallalty of that injunction?

MR, CLARK: For whatever a denial of certlorari
means. It 1s the law of the case.

CHIEF JUDGE TUTTLE: There is nc place else you
can go to have it set aside? |

MR, CLARK: Absolutely not.

JUDGE RIVE3: Denilal of certiorar!i Jdoesn't add
arythings to the validity of our order,
CHIE? JUDGE TUTTLE: It is final, nothing pending

No way

in some entirely different matter,

CHIEF JUDGE TUTTLE: Does it come down to a ques-
tion that that injunction which we 1ssued and which has nct
been vacated ty the Jupreme Court, whether that injunction
could be the bdasis of thg anclllary proccedings agains
these Respondentb when 1t appeared to this Court that
they were obstructing the performance of that inJunctive
order? Isn't that where the question -- isn't that what it
comes down to now?

MR, CLARK: Yes, sir, and everything that this
Court did from September 18, 1962 forward was propérly
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cognizatle only by a District Court, and that there was
nothing left or remaining, and particularly, Judge, that 1if
there was anything left to do under your orgcer, that it was
incumbent on the Government to make its proof, Lecause that
was jurisdictional.

JUDGE JONE3: Aren't you making an indlirect attack
on the order of thls Court where you falled in a direct
attack on 1t?

MR, CLARK: No, sir, no, s3ir, tecause thne only
thin,g that we are charged with violating :ic tne temporary
restralning order of this Court of Septemter 25th and the
valldity of that order has not téen passed upon ty the
Supreme Court of the Unlted 5tates, The petition 15 still
pending tliere for certlorar! to thils Court to review that
particular proceeding., The only thing that was settled wac
that you 444 have the authority to issue a supplemental

injun:tion tc the Trustees, and, of course, under Alexite

vs,_3t2te (?) and the entire line of cases that we cited
to Your Horiors that actually caused, in my oplinion, the Court
to issue the injunction directe! against the State and
Governor Barnett., 1In other words, the reason that you went
fo:ward with that proceeding 1s because you were convinced,
I presume, that the previous Ilnjunction did not cover the

sltuation,
CHIEF JUDGE TUTTLE: Well, of course, bear in mind
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