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1| that at the time we 1i33ued the restraining order of 3September *
:| 16th the matter was still pending ln the Supreme Court of k
-3| the Unlted States on your petition for certilorarl, : | E
) MR, CLARK: Yes, sir. ~.
9 | CHIEF JUDGE TUTTLE: Our injunction, whilch was a 5
¢| preliminary injunctlon pending appeal =- the matter was

7] still on appeal when we issued our temporary restralning

-¢| order, ZIZIxcuse me,

] ‘ MR. CLAFK: Yes, sir.

10 CHIEF JUDGE TUTTLE: Yes, the matter was still on
11 ] appeal on Septemter 18th when we is5ued our restraining

12| order == Jeptemuer 29tn or wnatever date it was. In cther
13 | words, =-

4 MR, CLARK: The Supreme Court of the United State.
13 | diin't act until October 8th, as I recall.

16 CHIEF JUDGE TUTTLE: Jo the Merellth against

17 | Falr case was s3tlll on appeal to the Unlte: _tatec jupreme

18 | Court at the time when tnis Court lgsued the temporary

19 | restralning order which is involved In thils case.

b MR, CLARK: I cannot admit that, Your Honor,

a CHIEF JUDGE TUTTLE: Is there any doubt of it?

n MR, CLARK: I don't conceive a petition for

3 |certiorarl has that effect, The petition simply suggests to
MU |the Court that it ought to review, There is no right =- no
¥ [right of appeal,
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! JUDGE BELL: Not whether or not the mandate had ;
®| 1ssued. Thls case was In the Distric% Court and the order
3| of this Court and the order of thls Court had been made the

4 Judgment of the District Court at the time the temporary

3 restralning order was 1issued, as I understand. Q
6 MR, CLARK: Yes, sir.
? JUDGE BELL: HKere 15 what I want to asx: In %

®] tiis sertes of orders, some were presented to the District

’ Court, the District Court refused to grant tnem, and then

10 they were trougnt to the Court of Appeals. Some were not,

as I understand it, The Government can protaily answer., I
121 would like to et an answer to 1t during tie day If
3 somebody =- was thlis temporary restrainling or.ier of

14 Septemter 25th Sought first from the Distri:t Court?

13 MR, CLARK: HNo, =ir. I can answer that,

16 JUDGE BELL: Or was it brought nere skipping over

'"| the District Court, bLrought stralght to tnls Court?

1» MR, CLARK: Tnls Court, the Fifth Circuit Court of
19 l

Appcals, appolnted the Government as Amicus in tnls Court
and in the District Court for the Southern District,
JUDGE BELL: Right,
MR, CLARK: And there was only one proceeding

there btrought and brought ty the Government,

JUIGE BELL: No, That order was sought 1in the

District Court first, They went to the District Court,
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1| asked the District Court to make them Amicus, the District
2| Court refused. It was trought to this Court. Ve entered
3| the order pursuant to preserving our Jjurisdliction, Now

4] that 13 the amicus order,

3 MR, CLARK: This 1c news to me, Your Honor. We

6| had no notice that they were asking to appear as amicus,
7} and ve know of no ruling by the District Court preventing

8| thenm appearing as amicus,

2,;%‘ 9 JUDGE BELL: I know that, know about that, of my oun
i QE 10 | krnowledge, +“hat I want to know atout now 1s the restralning
11| order of Septemter 25th, | A e

12 ‘ MR, CLARK' It was ndt ever aogght from the

13 Diutrict COu"t indofar as I know, Jnless it wau‘another

14 | orie of tneée proceedings they agxed for and we had no xnowl-
13| edce.
16 CHIEF JUDGE TUTTLE: I think the Court will

17| rementer as we relate =-=- this happened on the Jday we were

18 | llere nearing the en tanc motion for contempt ugainst Fair
. 19 | and otners, Is that not correct? It wac after the petitlion

® | for contempt hearing, Falr and others, that the Government

=

then came in and said We want jOu to make us parties to
l;ﬁ & | thls, the Governor and later on the Lieutenant Governor,

33 | and that was done practically in open court here on the 25th

i | of ‘Septenber,

] JUDGE WISDOM: But on the 18th we appointed the
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1| United 3tates as amicus, and that was in Hattlesturg after
2| having firat disc.ssel the matter with tne District Court.
3 MR. CLARX: Yes, 3ir, and they were appolnted

4] amlcus in the District Court and in this Court, and, as I

Mdec o

3| started to say to Judge Bell, the only proceedings that we
6| were cver adviced that they ever started in the District

7| Court was 1 proceecing to cite the Registrar, the Dean, and

8| the Chancellor for contempt, and that was =-

9 JUDGE WISDOM: That was started in the District
10 court?
" MR. CLARK: That was started in the District

12| Court, and so far as w~e were ever adviged bty notice, plea.-

B3| tngs, that was the only thing ever asked of the District

14| Court,

1 JUDGE WI_DOM: well, the amicus order was sought

16| there.

17 MR, CLARK: I just Jdldn't know it,

1s JUDGE WISDOM: what I want to get ctralght from |

19| the lawyers some time today 1s If the restralning order of

® | Septemcer 25th was first sought in the District Court.

n JULGE RIVES: I xnow I Jolned in that restralning |

order and there wasn't anything at that time to show 1t had

2
B | been sought in the District Court., Apparently it was sought 3
M | nere the first time, I don't think it was sought in the P
r

District Court. | ?
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1 MR. CLARK: It was on the morning after the hearing ﬁ
*| concluded at approximately 6:00 p.m. on the question of

3| the Trustees belng =-- whether or not tune Trustees were in

4| contempt, because I was ordered to remain here and then

3| report to the Court the next day, i
.
6 CHIEFP JUDGE TUTTLE: It was presented to us that

7| evening and we signed it at 8:30 the next morning.

s MR. CLARK: The next morning. Anc the next after-
9| noon --

to CHIEF JUDGE TUTTLE: =-- against Johnson,

" MR, CLARK: The Appellant securcd an order against
12| Governor Barmett -~ I know of no temporary restraining order
131 tssued by this Court cpecifically directed to Lieutenant

4| Governor Johnson =- and the applicatlon of the Unitea States
13 | seeks only to hold nim as an agent, No. 1, of the state of

16| Miasissippl, and, No. 2, as agent cf Covernor Barnett or

17| acting for Governor Barnett.

18 JUDGE BROWN: There 1s some additional history:
¥ [ on either September 18th or thereatouts, while Judges Bell,

® | Wisdom, and Brown were in Hattlesburg, the Government pre- i

-

sented an application for a temporary restralning order, and
!

in that presentation we were advised ty the GCovernment that

3 | the District Judge had entered an order enjoining certain

M | prosecution -- wasn't it for 24 hours?

» JUDGE BELL: Right. ]
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3 JUDGE BROWN: But Just for 24 hours, and said he 1
2| would set the matter down then for the followlng Monday for
3] & hearing, and we entcred an order at that time returnable,

‘41’ I think, along with thesec other papers at the same time we

i n

3| were raving a hearing on the following Monday at New Orleans,
6| That preserves that, A
b4 MR. CLARK: And every proceeding that you men-

s]| tlonel there insofar as the District Court ::as con.:erned,

9| If Your Honor please, was a proceeding ty Appellant Meredith,
1o | Merelith went to the District Court and asked tor orders

11| rectraining prosecutlon.or in junctive actions or further

12| developments of crimliral charges then pending, and the only
13| thing I knew that the Government had done insofar as ﬁhc

14 | District Court was concerncd, until Judge Bell just correct-
13 ed me, %23 the application for citatlon of the Reglstrar,

16 | the Clancellor, and the Dean, and then everything else was

17 | done nere, and that 1s the cubject matter of our present

18 | petition for certiorar!,
19 Would Your Honors permit me Just a second to

» | confer with Mr. Green®

21 CHIEP JUDGE TUTTLE: Yes.

n (Discussion between Counsel off the

n record, )

b ] MR. CLARK: Of course, our position insofar as the

3 | law of the case might be concerned in regard to the petition
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is tnat this present petition for certiorari, recview of the
Supreme Court of the United States, could tring everything
that they previoucly refused to take certiorarl of tefore
them, should they so declide,

JUDGE CAMERON: On that point, Mr, Clark, you have
got me a little confused, I listened to this on paper oniy.
I understood that the original application ror certiorari
%13 nale in the early days or middle days of July and that
your recoru went up some time in August. I don't see how
all trese things that transpired 1n Jeptenmuer got into that
record, lere passed'apon b; the SuprcmeVCoqrt; tut, ol

course, the rcford Iill speak or itself, tut you confused

Le qu,reme COJPt by its denial of

ce t:o"arl in that- case uag passed onrsome~actlons taken
Ly this Court en Lanz, I thought that recor. was long
Since In Washington. Last time I heard of it, ilr, Justice
Black rad hold of :t,
MR. CLARK: 1II Your Honor pleace, there are two
petitions for certlorari, Your Honor 1s correct aLout the
earller one Lelng flled in August; on August 16, 1962, we

filed a petition for certiorari to review the matters that

time in connection =--
JUDGE CAMERON: I sec.
MR. CLARK: =-- with that petition, which was No.

had been had and done in the Meredith case to that particula:
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37 of the 'C2 term. Mr. Justice Black dld set aslde stay
orders granted bty Your Honor here as a memter of this Court
under the provislons of 2101 of =--

JUDGE BROWN: Mow specifically that petition did
questlon the orders of thls Court entered on July 27 or 28
and the preliminary in unction, did it not?

MR, CLARK: That is correct, sir,

JUDGE BROWN: Mow 1sn't 1t llkely that the prescnt
petition for sertliorari, which attacks the validlity ot the
injunction, the tcmporary restralning order of Septemter
2. ti, and the clivil contempt orier as tased thereOn; could

also fore:lose the Respondents, If certiorar! 1s dented

between now and the time we hear thls case? Doesn't it:cut,
FOu of' (™

MR, CLARK: No, sir. On the questlon of criminal
conteny.t?

JUDGE BROWN: On the validlty or the restraining
or.er,

MR, CLARK: Yes, sir, but by the same token, Jud:ce

Browr, if tiey sustaln it, then it would create some cor.~-

have every hope that they will bde persuaded Ly our petitlon
at least to take certiorari, and then, of course, from therc
on the question would pend with them as to what they would
do with 1t, I would only point out that I don't think that

slderatle legal dilemma, and they haven't acted yet, I stil.

!
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t| Mr, Jawcorskl made & valid distinction to the Court tetween
| the fact that [leutenant Governor Johnson .S not even men-
3| tioned, top side or bottom, in Counts 1 and 4 of a four-

4| count application for cltation for criminal contempt, and

3| yet ne would bte called tcfore this Court to defend himself

6| as to the conspiracy charges and the agency charges in :
?| Co.nts 2 and 3 at a time when the thins would te pendlng on

8| fo.r counts hefore the Court, and that was why we iere E

9] hopetul that the Court would grant our motion for severance
10} and wihy we think we are entitlec to it at least,

1" JUDGE BROWM: Ordinarily if you ask for severance,
12| vou come anid tell the Court there are reasons why 1t 1s

B | golng to te unfalr, Are you suggesting here the poslitions

M| of Governcr Rarnett an! Lleutenant Governor Jonnson are

3] 1n conflict? Is that the positlion you are golng to taxe’

16| Is one golng to try to palm off or the other

17 MR, CLARK: Judge Brown, our motlons are almost
18 speaxkin: rotlons ln tne extent to which we go of showinjs tue |
19 | qifferentiation tetwecen tre two charges., Your Honor used
® | the words "palm off," and that 1s not anywhere in there, ,
21 | ani tiat is not involved in the reasons for the request for
22 | severzrnce., We pointel out to Your Honors that these men had
3 | difrferent responsibtilities in their electlve offices and

24 | that Lieutenant Governor Johnson otviously was here only ac

33 | an agent of the state, and, if he is an agent of the state,

DIETRICH & WITT © Swemotypiss © Norl Bomk of Commerce Bidg. ® New Ovieans




108

"1l he i3 here as the Llieitenant Covernor solely an! alone, and

2l he is not chamjed with dolrg anythlng otuer than 1n his

3| official capacity, and he is not charged wit: eitner doing #

4| or particlpating in anytilng that the Govermment omplains

3/ of in Counts 1 or 4, ani If we are entitled to a secverance

s g

6lon 1 ant ., {t would seem tc me that the Court ought to

7| grant us the severance on tue concplracy charge, and I

8| don't .onteni to you that we have tie same rigat to a

9] severance on consplracy that we would on thie cther matters
10| ciharge ! to te criminal contempt, I think Your Honors would
1! have to rule on tne tasls of what y0uw would do in a crimlnal
12{ cagse I Jefeniants In a zriminal a:tlon precented tiis sume
B motlon for severance to you, I think tnat ought to gulie

14| or icny your granting of motlon on the severance in tiiz

1351 case,

16 CHIEF JUDGE TUTTLE: Cn this very tilng, you

17| don't take the poslition tinat lringlng Loth of thea out of

18 | the state of Misslissippl «t one and the same tlme for

19 pocsitly an extended perlod of time would glve thnelr motlorn
® | for ceverance any special clgnlficance? In trying to get
| at tniz, I suppose the statutes of Mississlppi make pro- '
22 | vision ror the circumstances where the Governor and the
3 | Lieutenant Governor are toth atsent from the state.

u MR, CLARK: The Presldent Pro Tem of the 3enate

B | becomes -~
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H ) CHIEZF JUDGE TUITLE: So you do not :ore urge that

2| they chwoull te antitled to any special conslderation because
3] ¢f Jduma,e to the state government bty reason of thelr joint K

4] absence frcr the ctato?

3 YR.. CLARF.: If Your Houor plea:ze, no, clr, we dJdid

4| not make that contentlon in the motion, Trat would be the
"1 short ansuyer to your guestlon,
* CHIZF JUDGE TUTTLE: All right., Thank yoile
° MR, CLARK: Judce, I would simply nay the
19| tieutenant Governor ls the only presiilag offlcer in the
"' sernate == the Governor 1o the only officer entitlel to
121 call the Zenate into session in matters relating to consti-
13| tutlonal amendments tecausc‘of"the recent reagportionment
14} laus tiat are upcoming, and I would not want to walve the
13| rights of eclther of my cllents to contend ==
16 CHIEF JUDGZ TUTTLE: Ac to contlnuance at the

171 time, 1In other WOT™13, you can alway:z renew a motlion {or a

I8 | continuanc-e as to elther of Joint ‘lefendantz I would
1 as: une, an! 10 this situatlon arlses, 1t can te faced at

| the tine,
n MR, CLARK: I Just i1d not recall that our motlon

2 | maue that point to Your Honors., That 1s all I meant to sa.

i

3 CHIEF JUDGE TUTTLE: All right. Gentlemen, as I

U | understand It now, the only argument left {s witn respect to

Py

B | whether the Respondents, if a trlal is had, are entitled to

DIETRICH & WITT © Swnctypiss © Natl Bank of Commerce Bldg. © New Orieans




110

be triec only by presentation to the grand jury and by a
Jury trial, and, that being the case, I think we might most
approrriately take the next hour off for lunch and come back
after lunch, Unless Someone has a different view of the

ratter, the Court then will recess until quarter of two.

«-..Thereupon, at 12:45 o':lock Pelie,
@ recess was taken unti] 1:45 o'clock

p.mo LI I
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= « « o Pursuant to the recess, the proceedings

herein were resumed at 1:45 o’clock p.m., appearances belng

the same as heretofore noted in the record. e o
CHIEF JUDGE TUTTLE: You may proceed on behalf

of the Respondents in connection with the remaining motions.
MR, MONTGOMERY: If the Court please, =-- &
CHIEP JUDGE TUTTLE: Mr. Montgomery. *
MR, MONTGOMERY: If the Court p;ease, I am going

Ny
-}

to discuss the question of the right to trial by jury in
jo| this matter, and it 1s Quite apparent that the history that
11| 1s behind our Jury system might 1n certain respects in a |
brief way be of importance here.

We inow that back in 1215 that the sturdy English

12

13
people during the reign of King John became mindful of the

right of trial by Jury and that they wrested the Magna Carta

14

13

16 from the King at that time.

17 For some four hundred years after that, there was

is | 8 constant and unremitting struggle between the people of

19 | England the the successors of King John to maintain their
right to a trial by jury, and you will recall that in 1617,
| I believe it was, that William Penn, who later became the
founder of the State of Pennsylvania and who was a Quaker
23 | mlnister, was arrested on the streets of London for preaching l
to the people after Charles II had closed the home of the

s | Friends and 1t was no longer available for their services,
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upheld the right of trlal by Jury, and, secondly, establishedi_z
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He was charged with the disturbing of the peace and was
tried, and the jJury found him not guilty. The Judge who was
presiding in the court told the Jury that they mdst go back
and change their verdict and bring in a verdict of guilty.
The Jury stayed locked up for three days, history tells us,
without water and without food and without fire, and that
then they were imprisoned and an appeal was taken by the Bar
of England, The lawyers were so incensed over the act of the
Judge that the appeal was taken to the Court of Common

Pleas by the common agreement of the Bar, and there the Court

rk?couldvbehplaced'“;QL

16

17

19

a1

23

¥

"Cirorvthe;tirs t1

Vtwice ln Jeopardy for the same orfense

After that the struggle continued and when the

founders of America came to our shores, impressed as they

were with the importance of trial by jury, they preserved
that system in the colonies, and even while the War of the
Revolution was sti111 cohtinuing they were constantly strug-
gllhg for the perpetuation of our Jury system, and when the
fighting ended, within one month the State of Pénnsylvanla
adopted its constitution, and in 1t§ constitution it pre-
served the same language of the Magna Carta, which was:
"No free man shall be imprisoned or
outlawed or banished or in any way destro&ed
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except by the legal Judgment of his

peers and by the law of the land.”

So then when the framers of our Constitution began
to undertake the work of establishing the principles of
government that are announced in that 1nstrument they were
80 obsessed with the various questions of the relationship
between the states and the federal government, and nearly
211 of that hot summer was expended in struggling and
compromising over those dlrtérenceﬁ, and history tells us
that it was only in the last two days of that convention
that the question of the right of trial by Jury came up,
.and in a hurried compromise the original constltution

14

13
L
1?
18

19

| That constitufional convention could not poss’

less regarded the temper of the people of the United States,
JUDGE WISDOM: Mr. Montgomery, at that time

contempt proceedings were still not tried by Jury, were they?l
MR, MONTGOMERY: I am going to get to that, if

Your Honor please. I am going to show how that arose. ‘ ’
So then when the framers of the Constitution ’

submitted it for adoption, why, there was such a.cry of ,

eriticism and such a refusal to approve the constitution

that the colonies, or statés as they then were, iould not

&pprove it until it had been expressly promised that the

Bill of Rights would be included and that the right of trial
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by Jjury would be preserved. So when the Bill of Rights
b came in with the first ten amendments, we find that Article

3 of Sectlon 2 of Clause 3 says that the trial of all

P crimes, except in cases of impeachment, shall be by jury

s{ 2and such trials shall be held in the state where the certain
P3 crimes shall have been committed, F
v " Then the Sixth Amendment comes in and says that in “

. all crininal prosecutions, the accused shall enjoy the richt

° to a speedy and a public trial ty an impartial jury of the
10 3tate and district wherein the crime shall have been
11 committed, which district shall have been previously

12 ascertained by law, and to be informed of the nature and

. 2 ?af‘_aeor the BCC}‘S?“Q"-,, e I T T e e e e e
jg Then 1nrthe Seventh Amendment it was provlded that
1% Jurles should te avalilatle in all civil cases where the

16| amount that was in controversy exceeded 320.00.

1” SO0 you can see that in the preparation of the

in amendments of the Constitution the provision with reference
19 to juries was triply guarded., It 1s guarded by three !
» Separate sections of the Constitution of the United States.

21 7 Now, then, Congress saw that with reference to :

2 the trial for criminal contempt that there had arisen a

13 series of proceedings in courts whereby the courts had held
b 7] that in cases of criminal contempt that those proceedings
» would be summary #nd would not be by trial by Jury. As a
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. 3| matter of fact, Mr. Prankfurter's work says that all this 1
2} started out under the misapprehension that arose from an

3| opinion handed down bty the Court in England, or rather by
~+4| one of the judges that was never delivered from the bench but {

'3} was placed In the drawer and found its way subsequently into
6| the decisions of this country, So it was that the custom g
7| arose to try criminal contempt without a Jury but as a

| summary proceeding,
s Now confronted with that, they found this: -

10 JUDGE BELL: Wait. Let me ask you a question,

11} Judge. Before that decision that they claim was error, --

12 MR, MONTGOMERY: Yes, sir.
Bl JUDGE BnLL _-- ror two or three hundred years theyﬂ

14 had been trying criminal contempt, as I understand by

13 | Jurles --

16 MR, MONTGOMERY: Well, now =--
17 JUDGE BELL: =~ up untll atout the time of the

18 | Court of the Star Chamber, which was about this Same time you |

|

19 | were speaking of?
MR, MONTGOMERY: Now Prankfurter's work on that and
Mr. Goldfart's both seém to say that arose from that opinion.‘

|
JUDGE WISDOM: But it was not until around the end

of the Eighteenth Century, because long prior to the end of

the Eighteenth Century contempt had been tried without a

2 ¥ & b ¥ w

Jury, and, of course, the star chamber does go back a couple
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of hurndred years.

MR. MONTGOMERY: Yes, sir. Now 1n view of those
situations and in view of the exlsting set-up of the Jjudicial
procedure, Congress then had tefore it this sort of a proposi-
tiori: It hai tefore 1t the actual statutes of Congress
under Title 18, 3Section 1, wherein it 1s said that any crime
that is punishable by death or by imprisonment for more than
one year is a felony., Under the rule that had teen followed
by the courts 1in furthering these criminal contempts, they
had the unlimited power to place any restraint upon a man
by punlshment, cy fine or imprisonment, that might occur

to them to te proper under the éircumstances. The only

imprison was the possitle limitation, 1f it might be so
called, o the Elghth Amendment wherein it was provided that
cruel and unusual punishment should not pe inflicted, and,
of course, tnere was also the rule that the courts them-
selves had adopted which was the rulé of reasonatleness,

Now, then, that being the case, when a person was
charged with a crime or charged with criminal contempt, he
found himself in this position: that the punishment could "¢
up to fifty years or any other amount that might meet the
test of reasonableness;

CHIEF JUDGE TUTTLE: Has your research indicated
what maximun punishment for crimina] contempt has ever been?

linit that the Courts had upon their ability to Fime and

[
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t MR, MONTGOMERY: No, sir, there has never been ’
:| any maximum set that I have bteen atle to find except %
3] maximums and minimums, t
4 CHIEF JUDGE TUTTLE: I didn't mean that. Has 1
3| Your research lndlcated what maxlmum punishment has ever g
6| beer adjudged for criminal contempt? h
’ MR, MONTGOMERY: Well, the only one that I recall,
s| I thini, 1s in the Gompers case. Q
9 CHIFF JUDGE TUTTLE: A year and a hall? .
10 MR, MONTGOMERY: Yes, sir.
1§ JUDGE BELL: Three years in the Green case,
12 MR. HONTGOMERY: That 1s right, three years. New,

’

13 |- then, the fine in that case, however, was tremendous. - Now

;3 herc we found ourselves that the person who had been

13 crarged with criminal contempt, knowing that the statutes of
16 the United States make it a felony, a crime for =-- the

1 34 offense !s punished by imprizonment of more than one year

18 and when {t 15 more than one year, and so he s charged with
19 contempt, He doesn't know whether his fine 1is going to te
» $10,000.C0 or more than $1,000.00, He doesn't know whether

b 3] his imprisonment is going to te one year or five years or

2] ten years, so the charge carries with it the substance of --

3 being one that 1s in excess of ore year, that makes the crime

P

24 a felony. So here you have under that proceeding that was

n followed in the courts ot'punishlng contempt without the '%
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1| trial by Jury of a person who was guilty, was subsequently
x| found guilty by a jury, found gullty by the court, when if
3| he had known in advance what his punishment would be, he

4| would have teen charged with a felony, his charge would Y

s| have amounted to a felony, and he would have teen entitled
6| under the Constitution to a trial by Jury.

? JUDGE WI3DOM: Would not the atsence of a fine or
s| punlshment or fixed fine or I'ixed punishment within limits
9| indicate tnat it 15 not ecsertially a crime?
10 MR, MONTGOMERY: Well, that 1is not my thinking,
11} Your Honor, xw thlnklng 13 that when the statute says that
12 anything that 13 p.mi.,hable by inpriscnnent of more tran a
13| year 1is a !‘ﬂlon'i--A S
Nu | JUDGE ERO-N-r 'I’he (rto;nsrtltx‘xt“ion setys that»

13 | MR, MONTGOMERY: =~ then that statute says that

16| whenever a criminal contenpt 1s punishatle bty imprIQOﬂ‘ent
17| of more than a year, tnat that man -- the crime that that l
18 | man committed waz a felony. Then with that meaning of the i

19 statutes -- . ,

20 JUDGE BROWN: I think you are right on this, 1r an,
b4 infamous crime can be prosecuted only by indictment -- :
n MR, MONTGOMERY: What I am working up to, Your 2
23 | Honor, what Congress had in mind --

2 JUDGE BROWN: Congress can't have anything in mind

3 | about a constitutional problen,
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3 MR, MONTGOMERY: No, but in reference to the rule
2| that had teen constitutionally passed. That is what I am

3| trying to work up to.

4 JUDGE BROWN: what JOu are trying to get down to

3{ 13 that the Green cage had grand Jury presentment?

' MR, MONTGOMERY: Yes.

? JUDGE BROWN: why do you argue that to us? Aren't

8| we foreclosed ty the Green caze?

° MR, MONTGOMERY: No.
10 JUDGE BROW: Well, why not?
n MR, MONTGOMERY: You are not foreclesed for two

12| reasons, recauge I am £01ng to show Your Honors why Cong ress
13| has passed a Jtatute which expressly provides that :r tni-
4} case trial shall te ty Jury.

13 JUDGE TUTTLE: But not by grand ‘ury iniictment?
16 MR. MONTGOMERY: But not by srani fury irlictrent,

11 tut shall te Yy Jury.

I8 CHIEF JIDGE TUTTLZ: If one is reqelired, the

19 | other {5 requlrel under constitutional reqiireaents, isn't
™ qte

n MR. MONTGOMERY: I anm 3peaking now from the stani- |
22 | point of the r.le. 50 that {s the Sltuatlion that existe
3 | when Congress Legan to pass these rules that we are --

] JUDGE BELL: Judge Montgomery, let me interrupt
B | you a minute and get this straight in my mind, ‘The right
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1| to jury trial now you are arguing 1s the one that Congress
2| has provided under Section 36917

3 MR, MONTGOMERY: Yes, sir.

4 JUDGZ BROWN: That 1s a limlted interference or

3| dlsplacement of tte authority of the court which has been
6| approved ty the Jupreme Court. That doesn't say anything
7| about grand jury indictment, and I understood you were

8] goinz to argue that, Wwhen you do, I would like for you to
9| separate tne two so that you4 argue gseparately why you

101 contend you have the right to te inilcted ty grand Jjury,

L MR, MONTGOMERY: The feature with reference to
12| the lndlctrment will te argued by Mr, Clark. I an golng tc
13| argue ole‘J the qJeutlon of the ribht or trial J J ry

14| under our ~nparatlon - - - -

13 JUDGE BROM: I don't want to tell ¥you how to

try

16 | argue, But you do it then on the *asis of the statute and I

17| not the Constitutlon?

18 M=, FONTGOMERY: I am doing it on the tasis that
19 | the Corstitution, the réasonlng tehind the provisions of
® | the Constlitution, and the then existence of the conditior:z
3N | brought to 1.fe the statutes that create our present set-up, |
22 Now, then, the Court in appolinting the Unitel '
B | states as Amicqs to present this charge of criminal contem;.t
M | ordered that the United States proceed to prefer these

B | charges under Rule 42-t, Now, then, 42-t, leaving out --

DIETRICH & WITT o Stenctypism © Nel Bamk of Commerce Bidg. ¢ Now Ovicans




i
:

i
i
B s
PR

(X'}

19

n

23

121

and if Your Honors would 1like to, while I am discussing
these rules; it might be well tolhave a copy of the rules
before you, anuy, if you will, I have some copies here that
have been made that I would like to let Your Honors have so
as to follow me as I discuss then,
. (Whereupon, the documents refcrred to

ty Counsel were distributed among

the Court,)

MR, MONTGOMERY: iow yYou will notice on the top

sheet of trat sheaf that hac teen handed to you that it
contain. a copy of Rule 42-t. The next sheet contalns a

copy of Jection 402, Title 18, 402, and the third sheet

Now, then, omitting the points or parts of Rule
L2-b that are not pertinent to the present consideration, we
find that Title 42-b on the first sheet of the shea! does
say:

"The defendant 1s entitled to a

trial by Jury in any case in which an

act of Congress so provides, He is

entitled to admission to ball, as

provided in these rules."

Now, then, of course, that is followed by Rule 406
that provides for the ball,

Now bearing in mind that Rule 42-b provides that
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1| the defendant 1s entitled to a trial by jury in all of those
x| instances where the facts constituting the contempt also t
3| constlitute a criminal act in violation of an act of |
4| Congress, that he 1is entitled to Jury and he is entitled to
s| bail. ]
6 S0 now then we 5o from there to Section 402, and
7| 1n 3ection 402 1t is provided ty Congress that: E
s "When any person, corporation or k

9 assoclation wilfully disobeys any lawful 3

10 writ --
It} of course, it nhas no applicatlon except where the writ that

12| ©a3 been dlsoheyél 15 a lawful writ --

13 - 7" == _process or order, rule, decree or

14 comnand of anJ Jistrict court of the

13 United States or of any court of the

16 District of Columtia --

17 Now, then, evidently in mentloning the District or

s | Columtia, it was not referring to the District Court of the |
19 | District of Columtia for the simple reason that the District

o | Court of the District dr Columbla was covered in the use i
31 | of the words "district court of the United States,” !
2 CHIEF JUDGE TUTTLE: But there are subordinate
23 | courts of the District of Columbla that have district

% | trials,

b MR, MONTGOMERY: Yes, yes, but this says “any
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1| court of the United States.” Now, then, in saying "any
2| court of the United States,” that is,"any court of the Dis-

3| trict of Columlia,” that would mean any court that is a court

4| of the District of Columtla, g
3 CHIEF JUDGE TUTTLE: You think that applles to ;
6| the Court of Appeals of the District of Columcla Circult? E
v MR, MONTGOMERY: That 15 the point I am making, ‘

8| tnat when 1t says "any court of the Distri.t of Columtia,”

9| there rnaturally falls within the meaning ot those words tie

10 Districzt of Columtia Court of Appeals,

" CHIEF JUDGE TUTTLE: I think that i3 the Court o
12( Appeals oI the District of Columtla Circ:it, I don't know
13 that this makes any 1ifference, tut technically --

| MR, MO&TGOHERY: A3 I Qnderstand It {rom my

13| reading of the Cole, it says "the Clrcuit Court of tne

16| District of Columbla." Ther It starts off with the Circult

17 [ Court of tne First Clstrict, the Zeconi District, and s¢

1 fortn,
19 CHIEF JUDGE TUTTLZ: Clrcult?
b MR, MONTGOMERY: And co on through the Tenth

24 olstrict, |

2 CHIZF JUDGE TUTTLE: Clrculit?
23 MR, MONTGOMERY: Yes, Circult,
24 JUDGE RIVES: Mr, Montgonery, is there any legls-

b > ] lative history that is i1lluminating on this?
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e 1] MR. MONTGOMERY: I anm fixing %o glve it to Yous
2] Honors to the test of'my abllity, within limitations,

3  MNow !t applies whenever the order of any district
%} 4| court or any court of the District of Columbla 13 violated,

S| willully dilsoteyed, Then it cays:

6 ' "If the act or thing so done shall te
4N of 3uch character as to constitute
» also a érlmlnal oflense under any
9 statute of the United States or under
10 the laws of any state in which the act
t1 was committed, (he) shall tebprosécuted
L2 for g;ch»contempt‘as p;pv1dedw;nim”4
B 14 MNow, then;‘that means -=- to my‘th;nklng it means

13 | that when there 15 an order of the District of Columtia or
. 16| Writ of the Court of Appeals ol the District of Columtia

17| that nas tcen ({soLeyed, that then, 1if the act constituting

18 | that contempt 13 at the same time a violatlon of any
' |
19 | criminal s:tatute of Congress, then the person shall te tr.og

3 ® | under the provisions of Section 30691,

21 Now, then, it woul: naturally follow that if a
&2 | person f{ron Missisclippl violated an act or an order or writ

23 | of the Court of Appeals of the District'of Columbia, thern

M | @utomatically under that writ, under that statute, he would

B ] be entitled to a trial by a jury for the contempt that he
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had cormitted,

JUDGE WI3DOM: Mr. Montgoxery, aren't you overlook-
ing the last paragraph of section 497 ==

MR, MONTGOMERY: No. 1 am-=-

JUDGE WI:DOM: == which provides that ih cases of
contenpt not specifically embraced in this section, sucn
cases may te punizched in conformlty to the prevalling
usage? That, of course, 15 the position the Government
takes,

MR, MONTGOMERY: We are golng to show here these
are speciflcallj entraced in these ruies; ir I may; That

is abgument,,to,héke;that point and to

14
1
16
| 94
1»

19

Now, fhen, it Séys furthéf that it shall te trie:
accorilng to the srovislions of section 3691,

llow, then, when we get over to Section 3C¢9l, then
we find that there it says:

"vhenba corteapt saarge shall csnsict

iIn willf.l dlgsotedience of any lawful

writ, process, orler, rule, Jdecree or

comménd of any district court of tne

Jnited States by dolng or omitting

any act or thing in violation thereof.”

Now, then, it 13 true that there they refer to the

district court, tut Section 402 of Title 18 does not rely
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upon that part of Jection 3691 but merely says that it shall
be tried according to Jection 3531, which, of course,
embraces only those provisions that are applicable to the
trial of a contempt charge,.

So that 2691 then says:

" == and the act or thing done or omitted

also constitutes a criminal offense under

any act of Congréss or under the laws

of any state {n which it was done or

omitted, tie accused, upon demand therefor,

shall te entitled to a trial by gury,

wiereVSectlon’hOE says that when the viclation is of a writ
o tne Court of Appeals of the District of Colunila that it
shall be trlel unider Jectlon 3091, now in sayling that, of
course, 1t says 1t 13 mlndful of the provislions of Article
3 of the Constitution cf the United 3tates wnereln it i3
provlided that tne citlzens == that i3 Artlicle 4, Jectlon

2, Clause 1 of the Constitutlon, wherein 1t 1is grovided
that "the citlzens of each state shall te entitled to all
of the privileges Snd immuniments of cltizens of the
several states,”

JUDGE BELL: Judge Montgomery, when was that
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language akout the District of Columbla put in the statute?
Was it in from the bteginning, and, if'so, when was the
statute enactez”

MR, MONTGOMERY: It was put 1n there at the time
of first amendment, as I recall.

JUDGE BELL: What yecar was that?

¥R. MONTGOMERY: I think it was 1843,

JUDGE BELL: There was a Court of Appeals or toe
District of Columtla at trat time”

R, MONTGOMERY: There was a Court of Appeals of
the District of Columbla at that time, yes,

JUDGZ RIVE;: Some time in the course of your
qs§9?5§§!w?€.a“ I get: lt, Jour lnfcrﬂnce is because it ;T'
tneludes the Court of Appeals of the District of Coi.m!
taen ty reference to Artl-je %, Jectlon Z, Claise 1 of tre
Constitutlon, {t must alsn include otner courts of appeal?

MR, MONTGOMERY: Yes, sir, and not only that,
Your Hornor --

JUDGE RIVE3S: But he;e 1s the polint I would like
to get you to answer some time in your argument: In an
Insanity case -- I think Bobty Jack Howard -- we refuscd to
follow the District of Columbla insanity rule in 1its very
famous case -- I have forgotten the name of it -- the
Darrah case (?) -- because we sald that we were Lound ty

tne decisions of the Supreme Court of the United States

|

!
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where the Court of Appeals of the District of Columbia stood
in a somewhat different position from other courts of -appeal,
because it hai more autonory, it was like a state court, 1t
wWas more autonomous and could govern itself, and 1t was not
upor, the came baszis at all as the other courts of appeal.

MR, MONTGOMERY: Yes,

JUDGE RIVE;: We took that position. 1 wrote the
opinion, I remember, in van en banc cése, and 1t seems to e
that same distlnction night apply here,

MR, MONTGOMERY : Well, now, the underlylin,
princlple, to My way of thinking, whlch would control 1{s

«hether or not a gitlzen xcsi.xlnb in the "vi.,trlct ol‘

‘Col'x}niwrla‘ wa:'; 51'Jen the {'r'anéhlse, Vthe péople were glven

13 the francuise ==

16 CHIZF JUDGE TUTTLE: They don't have It now,
17 JUOGE RIVES: I thought that -- tne other day they

s had it up and I was under the lmpression that it had passe !,

19| I haun't rollowed that, |
P : CHIEF JUDGE TUTTLE: They elect some one person ‘
a tor something; they Jdon't elect their mayor or -- I
2 MR, MONTGOMERY: 'Ics,sir. Well, anyway, prior to
4 that they had a right to elect anyone. There was in the

M1 District of Columtia residents of different states rrom

P ] whence they came, Now, t.hen, if one of those persons, say
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& citizen of the State of Nebraska, was charged with

criminal contempt in that Court of Appeals, then, of course,
1t would naturally follow that if that same citizen were down
in Mississippi in the Fifth Circuit that he uould have the
same right that he would have before the Tourt of Appeals

up there. Now it Just naturally follows from the standpoint
of fair play. The people of the United States have been

very careful to conserve the liberties and the freedoms of
thelir people, they have beeﬁ very attentive to the admeasure-
ment of the rights of the citizens to give no right to one
citizen that would not be an equal right to another citizen

and also to take no-regard-as to the various geographical-

by the

one area 1is a156 the law 1n‘another"areé,:90‘Ju
measure of fair play, It would certainly -- it could
certainly not be construed as giving to one citizen
charged with contempt under the laws of the United States,
with contempt of court, a right to a trial by jury and not
give it to another citizen of the United 3tates in a
different geographical location, not giving him also the
right of a trial by Jjury.

JUDGE BROWN: Maybe they didn't give it though to
persons in the District of Columbila, How are you going to
get the Jjury?

MR, MONTGOMERY: I am getting to that, if Your
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Honor please.
JUDGE BROWN: That is just 1t. We get to all g
these things later on. Isn't one of the most 1likely things

bo

te

1
3
3
e«| 1n the congressional mind that caused them to distinguish :
3| between a district court and a court of appeals that the !

¢| district court does have a System set up under the statute

v| to get a jury and that is entirely absent as to a court of

o| 8ppeals?

- MR, MONTGOMERY: If Your Honor though will give

go | De the opportunity to present this —

1" JUDGE BROWN: All right.

12 MR, MONTGOMERY: == in the orderly, logical manner
15| that I have chosen, I assure you I will cover that ver& point
14 | before I 31t down. ’ | |

is Now here we have, of course, a citizen, two

16 | cltizens of Mis3issippl, who are charged with contempt of
17| court in the Fifth Circult., If this were the Court of

1s | Appeals in Washington or the District of Columbia, they

c e — —

19 | would be entitled to a trial by Jjury, and we contend that
x| the same law that would glve a right to a trial ty Jury
2 | there must of necessity give a right to a trial by Jury
22-| here. v

b3 Now, then, of course, Your Honor has raised the

24 | Question about the Jury and how are you going to get the

» | Jury and where are you going to get the jury. Now there are

oy
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no rules that I can find anywhere that authorize this Court
to draw a jury. There is no --

JUDGE CA@RON: What about the provision in 3691
which says ". . . . shall be entitled to trial by Jury,
which shall conform as nearly aé may be to the practice in
other criminal cases, . ."?

MR, MONTGOMERY: Yes, sir, that is right, Now,
then, I don't use that by way of saying that there is no
contempt of court because you can't get a jury, but I say
that a person is entitled to a Jury and for that reason
this Court cdoes not have the power of the originai Jurisdic~
tion to try that matter in this court,

. JUDGE BROWN: ' I want to be clear on that, on what

there is no récility for a Jdry, there really can'be no
contempt of a court of appeals?
MR, MONTGOMERY: No, sir, no, sir, no, sir. I am

not saying that, I ax 3aylng that the Court of Appeals does i

not have a ‘.ry commissioner, has no Jury, has no means of
enploying a Jury to get any issue in the Court of Appeals,
JUDGE BROWN: No, sir. We agree with you, and i
you say we are going to try Mr, Barmett with a Jury, how arc
we going to go about getting 1t? |
MR, MQNTGOHERY: I am going to tell you that, I
have a case on that very proposition. Now, theh, we say that
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since the Court has not any power, but, of course, that the
contempt, 1ir any, 1s against this Court, that then the

contempt, teing an orlginal action, must be tried in a
court of original Jurisdiction, Now the underlying back=-
ground of that is discussed by Judge Black in his dissenting !
opinion in the Green case as this: that originally in these i
cases the judge whose order had been disobeyed would then

€0 ahead and would issue the order to show cause charging

the contempt, and then he would prefer the nature of that

1o | charge, and then when it came to the question of trial

11| why, he would hear the case, and then when it came to the

12| Questlion of the punishment, he would inflict the punish-

13] ®ent. So you had a combinatlon there of prosecutor Judge B

ij;"’and Jury all intertwined so as to give thé Judge the

opportunity to impose such penalties as he might see it

13

16| 3nd prefer such charges as he night see f1it, and that in

1 absolute disregard of whether he had any personal feeling

s in the matter, and that is tpne thing that brought the

19 provision into the statute that the Judge who in cases of

contempt in the presence of the court prefers the charge
cannot sit as the Judge in the trial of the case. So they
then 1in trying to work out a condition with reference to
2 that, why, then the law, while not too broadly developed
2% has been developed in the Texas courts, and there Judge
Atwell, the District Judge of the Southern District of
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Terxas --

JUDGE RIVES: You have cited that in your brief,
haven't you?

MR, MONTGOMERY: This 1s the case of Houston and

North Texas Motor Preight Lines vs. Local No. 745, Inter-
national Brotherhood of Teamsters Union, 27 Fed. Supp. 154,

Now, then, in that case the Teamsters Brotherhood
had teen on a strike and they were using violence against
the employees of the Houston and North Texas Motor Freight
Lines, and they had teen destroying property that belonged

to the company, and so there was a motion for a temporary

120 restraining oruer -to-restrain--tr

“employees o]

enforcement of the strike. 3o there was a hearing that
15 | was held before Judge Atwell pursuant to notice, and there

g 16 | was testimony taken and witnesses appeared on the witness

171 stand, The temporary restraining order was issued, and one
I8 | of the witnesses who had testifled in trat hearing then i
19 | went to his home in the Northern District of Texas,

® | instead of the Southern District where this matter had been

21 | =~ the writ had teen issued, When he got home, some

22 | hoodlums and thugs from the Teamaters Brotherhood showed up
23 | and beat him rather severely. He came back to the Court in
24 | the Southern District and reported what had happened. They

B | then cited these particular members for contempt of court
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1| 1n violating the order to refrain from violence. So that,

2| of course, the temporary restraining order was issued under

3| Title 29, "Employer and Employee,” but there was a statute
4| there which sali, 3ection 111 of Title 29, U.S.C.A., that

3 5| said:
- §' 6 "In all cases arising under this
}; ? chapter 1n’wh1ch a person shall be
;’ » charged with contempt in a court of the
3 9 - United States, the accused shall enjoy
10 the right to a speedy and pubilc trial
1 ' by an impartial Jjury of the state and
12 . district wherein the contempt shall have . .
*g],r;;gfi “rbeen committeds provided that  this™
z 14 right shall not apply to contempts
i 1 cormitted in the presence of the court
é 16 or so near thereto as to interfere
; 17 directly with the administration of
:f 18 Justice or to apply to the misbehavior,
3 19 conduct, or disobedience of any officer !
» of the court in respect to the writs or
b3 orders or processes of the court,'

22 [ So there the Judge of the Southern District was confronted
. 3 | with that statute, which said that the contempt should be

: ﬁ ' 4 | charged -~ should be tried in the district in which it was
23 | committed. The Judge of the Southern District had no right
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to try the case in the Northern District, except, of course,
by interchange, and then the matter would have to be
certified to the other court for trial. So the Judge there
then certifled all of the pleadings and everything in that
contempt to that court which had Jurisdiction to try 1it,
certified it to the District of the Northern Division to be
tried as an origilnal action in the court of the Northern
District,
JUDGE BELL: Did they get a grand jury presentment?
" MR, MONTGOMERY: The case doesn't so state,
JUDGE BELL: All right,
MR, MONTGOMERY: The Congress was rather explicit

trials in Amerlica other than public trials,.nor any jurles
except impartial jurieca.” He ués assuming something there,
and yet the statute provides for public trial. I telleve
it was Shakespeare who sald, "Doubt not that amongst the
twelve there 1s a thlef or two more gullty than he whonm
they try.,"”

But anyhow the Court here assumes that we don't
have anything but falr and ilmpartial juries, The Constitu-
tion provides for -- and this Court has no other authority --
speedy, public and impartial trial, and I think the proviso
clearly demonstrates that if and when an alleged contempt

is committed outside of the district and away from the

there.  Talking about the statute; "We don't have any - |~
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Court, so as not to interfere with the orderly administration
‘ of the Court, that then and in that event the person so
charged should be tried where he is alleged to have committed
the violation. |

"I think the motion should be granted” that is,
the motion to transfer,"and the Clerk will certify to the
United States Court for the Southern Distriét at Houston,
,:Texas, the original bill, the answer to that bill, the
“order made on the bill by this Court, and the motlion for
..contempt which has teen filled here for trial there,”
(Reporter's Note: The documents fron

which Mr. Montgomery quoted during

N1} B

14
13

16

1?
18
19

2

23

reporter and the quotatigﬁs are
transcrited from the notes, As

to the passage above, bteginning at

p. 135, line 12, through line 11 above,

the reporter 1is unable to identify

with certainty the quoted passages.)

MR, MONTGOMERY: Now, then, here we --

JUDGE RIVES: Of course, that statute wﬁs much
more definite that 1t was to be by a jury in the place where
the contempt was committed, '

MR, MONTGOMERY : 'Yes, but I am now going to develop
that to show you that it is not any more explicit than what
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1| we have right here,
2 Now Section 3691 says that he shall be entitled to

3| a jury which -- to trial by jury which shall conform as near

4| as may be to the practice in other criminal cases.

3 Now, then, here you have a statute, Section 402, ‘
6| which says that the man shall be charged, shall be tried %
7! under Sectlon 3631, and we have Section 3631 which says

8| that 1f the acts coewmitted also constitute a violation of a :
9| criminal statute of the United 3tates, he shall have the | E.

10| pright of a trial by jury if demanded, and also that he 1is

" entitled to a trial which shall conform as near as may be to
12/ the practice in other criminal cases,

By .. Now what 1s the practice in other criminal cases,
14| which is required ty Section 361717

13 ¥We g5 ther to section =-- to Rule 18 of the Rules

16| of Criminal Procedure, which specifically provides that in

i 17| all criminal cases that the venue 13 fixed in the district
1

Lac ok

18 | in which the crime 1tself was committed., So now, then, 1if

; 191 sSection 3691 1s to be glven effect, that the criminal !

¥ [ contempt shall te tried according to, as near as may be, the

2 | practice in crimlnal cases, then you follow that criminal E %
i 22 | practice and you will .rlnd that there it requires that 1t | h

B | be tried where the conduct was committed, which, of course,
24 | 1is either, in the one instance, in Oxford, or, in the other ]

B | instance, in Jackson, Mississippi, and, of course, it would
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t| be tried before a court of original jurisdiction having

*| Jurisdiction of the subject matter, and it would be tried

3| upon a certificate by this Court to that Court to try it as
4| an ordinary matter.

3 Now, then, when you do that, you escape all of the

e b e

6| criticisms that nave teen heaped by some of the text writers
7| upon some of the courts who have on occasions exercised 3
8| something more than Just a slight desire to enforce a -
?1 eriminal contempt to preserve the integrity of the court's
11 orders, and you remove from the Court its being placed in !

'] the position of being the triers of something that they ]

12| themselves to 3 certain extent do. have an. interest in. S0 [
- 13  the statute that we ha:e here, Section: 3691 ‘1s Jjust as
4| commanding In 1ts effect that the Jury trial be had

L accofdlng to the crimiral law and at the place where the
16| offense was committed as 1s Sectlon 111 of Title 29 that

17| was involved in the Texas case,

is Now, then, there s only one other thing to

1 clarify, that is, to clarify and make sure that 42-b and
2 | Sectlon 402 do apply in this case.

a Now, then, in the jatter part of Section 402 it '

22 | does say this -- makes an éxceptlon and says:

B "This section shall not be construed
3‘ to relate to contempts committed in the
- presence of the Court or so near thereto
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as to obstruct the administration of
Justice, --
Now, then, of course, that is out,

" = nor to contempts committed in dis-

obedience of any lawful writ, process,

order, rule, decree or command entered

in any sult or action trought or prose-

cuted in the name of or on behalf of the

United States.”

Now, then, that trings up the question that 1If
the writ 1n this case =-- now let's pay particular attention
to the wording of that statute wherein it says "to obstruct
the administration of Justice nor to contempts committed
in Jdisotedlence of any lawful writ enterei in any suit or
action trought or prosecuted in the name of or on Lehalf of
the United States, 30 that is referring to a writ that is
charged with teing violated and which writ was entered in 5
sult that was originally trought or prosecuted by the Unite.
States,

Now, then, let's look to the writ here and see
if the writ that {s charged to have been disobeyed does in
any manner reflect that it was entered in an acfion or suit
that was brought by or prosecuted by the United States, in
the name of the United States, or on behalf of the United

States,
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Now, then, when we go to the actual facts in the
record, we find that this suit was filed originally as a
suilt bt Meredith against the Trustees of the University of
Mississipp! 2nd that when the temporary restralning order
== before the temporary restraining order was 1lssued that
it was provided ty this Court in its order that the United
States 13 appointed as Amicus Curlae in thi; cause, that 1z,
that they were empowered ~- let me get that writ, that or.e-,
an! read it to Your Honors so that there won't be any
mistake atout 1t,

JUDGE BRCWN: That 13 the order of Septemter 18th?

Ma.”MdﬂTGoﬁsaYew“né;’51?;‘thxd {s the ordér to
show cause. e o | -
©" JUDGE'BROWN: Well ,
about riow 13 the order appointing the United States as -
Amicus Curlae, isn't 1t? |

MA, MONTGOMERY: Yes, sir, tut I am showing now

the context and the construction that has been placed upon
that order ty this Court and what this Court has determineau
that order to mean,
Now, then, when the Court went to lssue -- |
JUDGE BROWN: Isn't that order itself =- doesn't
1t speélrlcally provide that the United States should have

the right to file pleadings, take evidence, make motions

for contempt?
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] MR, MONTGOMERY: Yes, sir, tut now =--
2 JUDGE BROWN: -- take any other action that was

3| necessary to preserve tne integrity of the Court?
4 MR, MONTGOMERY: Yes, sir, but now let's see now

3| what the Court tere says the reaning of that order is,

o it i &)

6| you all's interpretation and your judicial construction of

7l that order., You say:

s "This Court having entered an order
i on Septemter 13, 1362, in the case of

10 James H, Meredith, et al, vs. Charles

u Dickion Fair, et al., No. 19,475, desig-
1 nating andi authorizing the United States
13 o to appear and participate in that case,
14 that 1s, In Merclilth agzalnst Fatlr, as

13 Amicnus Curlae, witn the right to sutmit
16 pleadings, evldence, arguments and

17 triefs, and to initiate such further

is proceellngs, 1ir.cluding proceedings

19 {for 1njunctlve releif, as might be

» aprropriate in order to mainﬁain and

21

preserve the Jdue administration of '

Justice and the integrity of the

» Judiclal processes of the United
2 States,”
B Now, then, that order there says two things: It
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says (irst that they were appointed as the Amicus in the

Meredith Cace, and 1t says also that they are to have the

right as Amicus to present pleadings and evidence and

arguments and btrilefs and to initlate such further proceed-

ings, 1lncludling proceedings for injunctive rellef, as

mignt be agppropriate in order to maintain and preserve the

due administration of Jjustice,
JUDGE WI3DOM: Does 1t also say "including
proceedings for contempt of court™?
JUDGE RIVE,: Yes,
-MR, NMONTGOMEFRY:--Not - 1n the original order.
JUIGE WI3DOM: Well, In the order of Septemter

MR, MONTGOMERY: I am readlng, Your Honor, rrom>
the orier of January &, 1>3?, the orler to show cause and
the one that the Governor and the Lieutenant Governor are
now tefore ti.e Court in response to,

JUDGE WIsDOM: But the order that was filed on
Septemter 13tn lesignating the United 3tates did authorize
it to flle pro:cedings for contempt of Court,

MR, MONTGOMERY: But as I understand it, Your
Hounor, wec have here the order that 1s giving notlice of the
charges to the Governor and to the Lieutenant Governor,

JUDGE BROWN: But your argument at this point, as

I understand it, is that this 1s not a suit trought by or

DIETRICH & WITT © Sienstypisn .. Netl Bank of Commerco Bidg- © New Orvicans

Lk

T P o

Py

o

BN iadi g




AL

143
1| prosecuted ty or on behalf of the United States?
2 MR, MONTGOMERY: Yes, sir,
3 JUDGE BROWN: Now that goes back to, first, how
4 they got into the case and then what they called themselves
3] when they got the restralining order on September 25th, and
6| that doear't have anything to do with what we sald 1n the
7! orier of January 4th, does 1it?
s MR, MON'I‘GOMER';: Well, now, as I understand 1t,
9| this is a proceedlng for a zriminal contempt. This order
10 to show cause =-=- {t:z purpose 13 to inform the Governor and
11} the Lleutenant Governor of the nature of the charges agalnst
12 ’;hem, as I,under:tand_it.,' k ,
14 recite the aﬁthdrlty Lty vhicn we do these things.
13 MR, MONTGOMERY: That {3 right, that 1s right,
16 CHIEF JUDGE TUTTLE: Excuse me. Do you mean to
17 say tnat in order to glve valld notlice of the charges we
1s have to go tack and recite accurately the basis on which we
19 | are tringing tre complaint? l
» MR, MONTGOMERY: I think that you have to glve hi.: |
N | notice of the charges that he i3 confronted with and the -- 1
n JUDGE BROWN: In the charge, the vioclation of the |
3 | restralning order of September 25th?
u MR, MONTGOMERY: Yes; sir.
» JUDGE BROHH: And the argument you are now making
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is it wasn't a United States Government order?

3
by
<38
p?
s
fis:¢

octdhe L

1

2 MR, MONTGOMERY: That 1s right,

3 JUDGE BELL: Just a minute, What is this

4| directed to? You are atout to throw me off the track here.

3| You arec argulng that Respondents are entitled to a Jury

6| trial? ’

? MR, MONTGOMERY: Yes, sir.

] JULGE BELL: Now are you directing this to the

9| polnt that tnis i35 not the Government, and, therefore, If

10| they were {n the District Court they would have the right

1 to Jury tr1a1° o o ]

ig 7 - MR, !OVTGO&EQY°V I an directlng jou to the last

Th part of ¢ection ~02 wtlch oays-f :
'T;i}’ T ﬁ”This qectlonUFhall noijbc construedﬁﬁ&b;m

15 to relate to contempt committed in the

16 presence of the Court or so near thereto

| g a3 to obstruct the administration of

1s Justice, nor to contempts committed

19 in disobedlence of any lawful writ,

» process, order, rule, decrée, or

b4} command entered in any sult or action

zzv brought or prosecuted in the name of or

23 on behalf of the United States,”

u JUDGE BELL: Well, the Government is not taking

3 | the position that your clients are not entitled to Jury
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trial tecause the United States was a party in this case.
They haven't talke that poslition, have they?

YR, MONTGOMERY: I am trying to demonstrate --

CHIEF JUDGE TUTTLE: Excuse me. I think the
Government joes take that position as one of the answers to
your contention. I understand the Government does say that
they lall within the exception .of the last sentence of 402.
Is that correct?

MR, JAWORUKI: That is correct, Your Honor,

JUDGE BELL: That you are a party, not an amicuc?

MR, MONTGOMERY: I thought you sald our contentiocrn.
You meant tne Government's contention?

JUDGE RIVES: And somewhere along 1in your arg.ae:. .
since you are laterr.pted on It -- my recollestlon 15 tiat
the language of our orier directing the Gevernment to appeasr

as Amlcus Curiae 135 practlcally the same as we ised in Bush

agalnst Orleans, and I ha! 32t as a memter of the three-
Judge court {n that, ani which we in turn nad torrowed from
the Fautus Case, In which the Jupreme Court had sald that
tﬁe Government was something more than an amicus curiae,
that it had a right to appear almost as a Farty 1in the
proceeding under that kind of order,

MR, MONTGOMERY: I think it refers btack to another
case, 1f I recall correctly, which said that, or'course, the

Court at all times 1s at liberty to call on the Attorney
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t| General as amicus curiae,

2 - JUDGE RIVES: That 1s right, but saild he was some-
f é‘ - 3| thing more than an amicus, the Supreme Court saild, didn't i1t?
3 e MR. MONTGOMERY: I don’t recall that provision,

3| any such provision in the opinion., Now-=-

6 - JUDGE RIVES: I belleve you are wrong,
k4 MR, MOMNTGOMERY: =~ what we are undertaking to
ﬁﬁi - - @l.drive home here, If we may, 15 that that exception does

~ 9] not relieve Sectlon 402 from applying to this case, tecause

10 | here this order was entered tack in the Meredith Cace arnd
was entered at ;he'tlme there and in a manner: —--=

JUDGE RIVE3: so that you haj answer it,rit 15
st Pautus against U,5., 354 U.3.

Fautus against U.3.

in the Government's t le

‘ 13 MR, MONTGOMERY: That 15 true,
| i 16 JUDGE RIVES: It says:
'f 17 "In our opinion, the status of the
; 18 Attorney General and United States !
; 19 Attorney was something more than that
fz » of mere amicus curiae in private 1iti1-
i ) gatlon, They were acting under the
f,g n authorlity and direction of the Court
4 B to take such action as was necessary
2 u to prevent 1its orders and Jjudgment
;j » from being frustrated and to represent
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“the public interest in the administra-
. tion of Justice.”

MR, MONTGOMERY: Yes, sir, In that particular
case the order did -- that you all followed here -- did say
in substance what you said in this order,

JUDGE RIVES: Yes, s3ir.

MR, MONTGOMERY: But the point that I am making
1s that that order was not entered in a case that was
brought Ly or prosecuted Ly or in the name ol the Unlited
States,

CHIEF JUDGE TUTTLE: And you are saying that tre
initiation by the Government ofr;he res;bainins order --

N kwnEHIEF JUﬁGE TUTTLE: =- did not make it one of the

exceptlional cases mentione: in 40272 That is your statement?

Yes,

MR. MONTGOMERY: Yes. Now in riy humbtle Jjudgment,
Your Honor, I zay that for two reasons. One reason s
that it 13 [{undamental, as [ have always considered, tnat a
court, every court, has twc types of jJurisdictions., One ol
i1ts jurisiictlions 1s that potential jurisdiction which is
conferred upon it by statute, btut which, of course, it has no
power to exercise and it lies dormant untll such time as a
person whose rights have teen invaded invokes the jurisdictlor
with reference to that particular potential Jurisdiction

and converts it into the actual jurisdiction of the court,

e e em— ——
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