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1 Now, then, when it has been converted into the

:] actual Jjurisdiction of the court, we are confronted by the

3| o1d maxim that no one can injure the willing, and consequent-
4| 1y before a person can receive affirmative relief at the
| '£ S| hands of the court, he must ty his prayer pray for the

6| affirmative relief that he seeks, and the jurisdiction of

7| the court 13 not limited by the potential jurisdictlon

s| glven by the statute btut 13 limited by the jurisdiction tnat
i'ﬁ 9] 15 lnvoked by the terms of the pleading and 1s contalned In
g 1o | the prayer itselfl,
1 Now, then, the only way, as I sée it, that the

12| Court could‘issué, although it has the power to lssue, a

- 13| temporary restrainlng order, yet it3 power to do that is -

14| Iimited to -- in its exerclse to those initances where some
15 | plaintifcf comes in and requests that that be donc,
16 Now, then, 50 far as the Meredith temporary

17 | restralining crder 1ls concerned, that was done in response to

15 |a petition that was flled ty Meredith, and very well and

}9 very good, tut 50 far as the United States was concerned, 1t
2 | was not by any pctition of the plaintiff In the lawsult at i
21 |all btut was at the instance of the Court, and that the Court !
22 | exceeded the Jurlsdictional power conferred upon it by the
23 | pleadings when they stepped over -- _

M ~ JUDGE BROWN: ﬁhy do you say that order was at

¥ | the instance of the Court? My recollection is that the
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Government sought leave to enter -- we granted them leave
to be amicus curiae with all these powers =-

MR, MONTGOMERY: Wcll, Your Honor =--

JUDGE RIVES: =-- and then the following week they
filed on thelr own behalf an application.

MR, MONTGOMERY: Your Honor, the statement that
I was trylng to make -- and I am sorry 1f I got 1t confuse
== the statement I was trying to make is that the petition
of the United 3tates was not filed at the instance of
Mercdith, Meredith had hls own petition and Meredith was
the only plaintiff who ha! the right to make the request
of the Cert ani confer the jurladiction upon the Court to

1ssue that order, because, if he were satlzfled and e

—Were-willling; nobody-else~was tarmed:

13

16

| 24

19

JUDGE BELL: The short answer to all that 13, Mr,
Montgomery, that the Government dldn't have a right to do

anything whatsoever except to take such actlon as would

preserve the processes of the Court in the administration of
Justice, They dldn't have any right at all to do anything
for the Plalntiff in Meredith vs, PFalr, That 13 the way

I understand the amlicus order. Now If the Government is
right in the motion == I didn't understand they were taking
the position -- all they have to do is get an amicus order
in every case 1in any district court to completely obliterate

the right to a jury trial, but we will hear from them atout
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1! that when they get up.
2 JUDGE MONTGOMERY: Of course, that would have to

s| emanate from the plaintiff in the lawsuit and no one else
¢| would have the power to invoke the jurisdiction of the
s| court with reference to the subject matter of that suit

6| and the remedy that would be provided on the claim asserted.

? 1 thank you very much,

s CHIEF JUDGE TUTTLE: Thank you, Mr, Montgomery.

9! All right, Mr., Clark.

10 MR. MONTGOMERY: I thank Your Honor.

u MR. CLARK: May 1t please the Court, I will addrec.

12{ myself to the proposition that the Constitutlon of the
13 United sStates guarantees to the Defendant3 in thls lawsulu
- 14 a grand- jury presentment-or indictment and a trial by. a |
13 constitutional jury. |
16 Judge Montgomery read to you the sections of the |

17| constitutlon that you are certalnly familiar with and 1

18| 3nall not repeat the sectlons of the Constitutlon,
19 JUDGE BROWN: Now you will help me greatly if you
| wi11 let uz know what it is that you are distingulshing,

B | the Green case or simply engaging, as you have done in the

u triefs, and properly so, in speculation about what 13 going

3| to happen with --
u MR, CLARK: Judge, I am not speculating with ]

L 2/ anything. I think this Court has no right whatsoever to
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4 1| disregard the clear mandates of the Constituticn of the

‘3] United States of America if there were fifty;unanimous

3| decisions of the Supreme Court of the United"States directly
4| in point, '

3 . JUDGE WISDOM: Mr. Clark, it seems to me that

¢! the Constitution is unintelligitle unless you go beyond the
7| words, °Por example, when the Constiiutlon uses the temm

s| due process, you have to go teyond the four corners of the

9| instrument, and the same thing 13 true when it uses the te:sT

10 Jury, sothat contemporaneously with the discussion of the

1 Conat;tation, a Jury was not contenplated in contempt caseu,

12} 30 when you talk about vlolating the Constitution, you have

13| to

14| or the ééﬁﬁﬁf&éﬁfﬁﬁfﬁ at 1¢ generallj glven touit or a B
3 13| rational constructlion,
16 MR, CLARK: Judge Wisdom, I need to know what.

17| one thing =-- you said the word Jury was what was vorryling

bout the>wordsvthemseIVga,;,wf',w

18 you. The only word I see for construction 13 the word crin-,
19 JUDGE WISDOM: I think there is much more than
20 that., As a matter of fact, it may even be favoratle to yo.s

21| ancd that 15 the use of the term criminal prosecution rathe:s

clear that you can say that this Court can disregard 150

2

n

u years of settled jurlsprudence,
3

MR, CLARK: There has never been a time that I

than the term trial, but it shows the Constitution is not so

!

t
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know of or a case that I lmow of in criminal contempt when
the Constltutlon was vague or obscure, The question that
1 thought had always teen adjudicated was whether or not
at the time that the Conctitution Qas adopted there was a
practice of trylng contempts as crimes withbut Juries, so
that, therefore, when the court: were born, they werec
born like Athena, [ull grown and with the power to puni:h
for contempt that somehow came around the clear words of
the Corstitution and flowed Into those ./essels, the courts
whizh tre Congrezz hal created, But I am much in the sane
positlon as Juzge Rives wasz In belng critical of some words
that I used tefore this Court, The Constitution says the
trial of all crimes shall te ty.J;ry, and, if those wor.is
don't mean what they say, then we are in an Alice In
Wonderland situation,

JUDGE WI_DOM: You have to say what is a crime.
You are tegglng the question, The queation here is whether

a contempt 15 a crime, and at the time a contempt was not

in Article 3 and also Airticle 3 =- as proved by tne fact
that there were no Jurles and also by the lack of any flxei
fine or punlshment,

MR, CILARK: This 1s where I would differ with

Your Honor., As early as 87 U.S. in New Orleans vs. New

York Mall Steamship Company, Judge wayne of the Jg;reﬁc

a crime within the cense of the 3ixth and 3cventh Anendment.
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Court of the United States said:
"Contempt of court is a specific
criminal offense, The inmposition of
the fine was a Judgment in a criminal
case,”
Justice Holmes ln the majority opinion in the
Conmpers Case sald:
"If such acts are not criminal,
we are in error as to the most funda-
mental characterictics of a crime as
that word bte understood in English
. __speech.” | ‘
I don't think: they had any trouble understanding. The
trial of all crimes kas to be bty jury. I think they have
taken the position and I belleve the decislions beér out
that they have taken the position, despite that clear

constitutional guarantee that the crime of crimlnal contenmpt

of court 15 one that travels around the prohibition of the
Constitution_and flows from the English common law around
the Constitution and into the courts, and I tell Your
Honors that that 1s fallacious and unconstitutional
reasoning and won't stand the test of logic.

CHIEF JUDGE TUTTLE: Mr. Clark, as I understand
ybﬁr answer to Judge Brown, you say to us that no matter

how many times the Supreme Court has adopted this theory,
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1 Qe are not tound by what the Supreme Court has said? 1Is

2} that what you are saying?

3 MR, CLARK: Yes, sir, on constitutional questions,
4| If Your Honor please,

S CHIEFX JUDGE TUTTLE: I understand what you are

6| saying =-- the point is If the Supreme Court has construedvor
?} applied the Constitution in a manﬁer which we can clearly

8! understand and apply to a case tefore us, we are bound ty

9| what the 3Supreme Court has sald or done in that regard;

10} unless, as Judge trown put it, we are asked to speculate

11| that the,SuprcbcvCoﬂgtlwiilwﬁake,éfaifferent position next

12| time 1t comes up there, Do you disagree with that?

B MR, CLARK: Yes, sir, I do, Judge Tuttle,
14 CHIEF JUDGE TUTTLE: All right,
13 IR, CLARK: =-=- on questlions of constitutional

16| constriction, tecause there ls no stare decisis, The Juprenc

17| Court themselves have sald the princlple of ctare decislis

3 - 181 has no placec --

19 | CHIEF JULGE TﬁTTLE: The principle of stare

| decisis doesn't exlst as to a subordinate court, Its

21 | obligation is to follow a precedent by the superior court,
22 | the Supreme Couré of the United States, We are not dealing

| with stare Jecisis; we are dealing with thelrequirement that

U | we conform to the binding precedents of the Supreme Court

B | of the United States,
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H MR. CLARK: But a precedent 1s binding because of

2| the doctrine of stereo decisis, and 1f that doctrine does

3] not exlst, then there 1is no precedent,

4 CHIE? JUDGE TUTTLE: We can't change the law, we

1;3’ 3| can't change the law as announced by the supreme Court,
6 JUDGE BROWN: I want to press one further polnt.

7} Do you try to ‘istingulch the Green Case at 21172 I thiny

8] you facec up to 1t? |

? MR, CLARK: Jﬁdge, the Green Case can te dlﬁ-

191 tinguished not on the constitutional arguments but on the

1| argument that therc was no ﬁtat'u'te"makmg‘bau-’jun;’u’ﬁéan‘ .

12 ot‘.cnsc dt the tl.te of t,hc ;omi.,slon o(‘ that partlculax

'5ff;i5"act rclmtlxb to crlmlnal contenptf

" ~ JUDGE BROWN: But then yda £o back to a statute
v B3| and not the Constlitution therc when you do that?
3 "’ MR, CLARK: Right.
17 JUDGE BELL: What the Green Case stands for today

18 | 15 Footnote 1% that sets out all the authoritles, that says

19 | you don't have a constlitutional right to Jury trial in
® | crinlnal contempt, and that 13 really the import of it a:

i 21 1 I see 1t nere, It just sets out a long list of cases tiat

22 | you are trying to tcll us we can ignore,
5 3 MR, CLARK: Muat ignore, Your Honor.
24 JUDGE BELL: I don't know how we could ignore all

B | those binding precedents of the Supreme Court.
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MR, CLARK: You are.bound to ignore them, Your
Honor, under jyour oath,

JUDGE BELL: I don't understand. There would te
utte:r chaos in the court system 1f we declided we were going
to rﬂexa.lne every question the Supreme Court has already
ruled on.

PR, CLARK: Az far as the clear meaning of the

the elght of you has got to be your ovn artiter of what your

13

16
17
18

19

-4

Constitutloﬂ and it says to jOh that the trial of all crlies

lenJ criminal contemnt 1-,

in the }eaninb and languabe dqu ty previous declglonu,'a  '
srime, then I sutmit to Your Honors that your oath ot of 'L
would require you to glve the Defendants in this cace a
trial ty Jury and give them the rights under the Fifth
Amendment to a grang Jury presentment or indictment, and I
adhere to my statement to Judge Brown that that requ;rcment
40uld exist despite any amount of clear precedent to the ,
contrary. ‘ |
JUDGE BROWN: blf you adhere to that, even if thuis '
Court would certify this quection precisely to the Supreme
Court and get an answer back by the Supreme COurt that Ln

a proceeding of this kind thne respondent 1s. not entitleJ

either to presentment by a grand Jury or lndictment by grand
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2] Jury, you would have to be back making the same argument you
| are making today,

3 MR, CLARK: Judge, I wouldn't dare come before you
4! and make 1t, I would want to and think I had the right to,
3| but if you took that step, of course, I wouldn't do it. I

6| don't want to rall against the law, but I think the defenso
7| of my clients demands that I present to you és candidly ar.’
®| a3 frankly as I can the 1ssues that I have from the
Constitution,

10 JUDGE WI3DOM: Jhstlce Franx“urter, who was not

B 40 the positlon of Jdge on 3'4uLord1nate court relt that

12 l)OwJea rs-of- scttleiwmurisprudpnce-nade it-clear-that-1if 14

Bl 13 a crlne. 1t ts rot a crime witnln the meanlng of” the G P

“. Constlitutlon, It may have criminal aspects,
1 | MR, CLARK: I can't distlngulsh the Green Case or

16| the Brown Cace or tne cases that -- there were protably 17

171 1n all -- that were cited, and there are actually others

8 | that do exist tesldes tnose that were clted ln Footnote 1.,

g JUDGE WISDOM: I think you would £ind most of tno

members of the court sympathnetic td your argument if It wc.c

coming before us as a case of first impression,

MR, CLARK: I am glad to hear you say that, Judge,

»

n

n

B 1 because the second point I want to make 1s Just this: =--
u JUDGE RIVE3: 3Since you are interrupted, on the
3

other phase or presentment by grand jury, I have never run
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1| across any contempt proceeding initlated that way. Is

2| there any precedent for contempt teing initiated by present-

ment from grand jury?

RS
-

4 MR, CLARK: Judge Rives, I have never found the
L s| precedent, and as far as my research =-- it 1s not even
6| partially complete, tut as far as it 1is cohcerned -- and 1t
7| has been somewnat detailed -- I have never found a cace
s| where the contention of a right to grand Jury presentment
fé 9| under the Fifth Amendment was made except in the Green

10| Case, and the Defendants there 41d make as thelr principal
- 11| == thelr principal contentlion dealt more with grand jury- .
12| presentment or indictment rights than It did the right of

. 13| trial by Jury, but I know of no other case where the ques-.

14] tlon was ralsed,
R 13 JUDGE BELL: That !5 a pure constitutional ques-

16| tion and we are foreclosed =-- if we are right In our view,

17| we can't turn around all the opinions of the Supreme Court,

1 MR, CIARK: I wouldn't say that you would turn

19 | them around, tut let me Just pursue Judge Wlsdom's polint a
| little tit fqrther,'because the second part of the argument
21 | I would make to you 13 that we have an argument that we are
22 | making to this Court today on the right ~-- in other words,
23 | we demand a trial bty Jury, we have got a right to a trlai
M | by Jury, but the second part of this 1is that the statute 1s

4 33 | completely discretionary., There 1s nothing in the statute
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which says the trial of contempts shall not be by jury. You
are not even required to proceed in accordance with what
you think usages at law have teen., It is permissive
entirely under 402, 401 1s a jurisdictional statute; 402
1s a procedural statute,

JUDGE WISDOM: Would 1t bte sound judiclal dis-
cretion to lgnore the usages of 150 years?

MR, CLARK: Judge, the only reason that 150 years of
the practice of punishing contempts without juries on a
summary matter has existed in certain courts has been
because the lssue of a right>to a trial by Jjury has not
been asserted in almost all of those 150 years, and I
think it is entlrely discretionary, and I don't'believe the
Government can take a différent position from this,

CHIEF JUDGE TUTTLE: How would we empanel a jury tor
the Fifth Clircuit?

MR, CLARK: In accordance with the =--

CHIEP JUDGE TUTTLE: Wwait., Conforming as nearly
as pocsitle to other =-- would that be five from Georgla,
five from Florlda, five from Alabama, five from Aladbama,
five from Florlda (sic), five from Loulsiana? How would
we empanel a Fifth Circuilt Jury? We couldn't do it, as you
point out in the brlef elsewhere, We couldn't empanel a
Pifth Circuit jury, could we? There is no provision for

doing that anywhere,
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JUDGE RIVES: I think his argument is 1t would

have to be sent back to the District Court.

MR, CLARK: No, sir, no, sir. As 1 understand the

Court now, you want me to turn from this argument on the

Constitution, I belleve you say that you might want to go

along with me 1f 1t was a case of original or first instance.

CHIEF JUDGE TUTTLE: He can speak for himself iIn

that regard.

MR, CLARK: I felt so rejectea I thougnt I'd go

on to ry next polnt. I was pursulng that, the usages at

pe;ml L/o pro:edJre here. ,,;:T

CHIEP _JUDGE TUTTLE:

D

MR CLARK: == to summon a Jury which would

conform as near a3z may te to the practice in other criminal

to te

cases. !Nocw in other criminal cases a jury has got

called under the Ccnatitutlon of the Unitel States from the

district in vwhich the offense was committed, and that 1s

where I thlnk you could get your jury.

JULGE WISDOM: This is an offense agalnst the

Court of the Fifth Cir-sult, which lncludes, we'll say,
six states, not Jjust against -- not Just the fact that it

was done in Mississippl, it seems to me.
MR, CLARK: Well, thls 1s a little bit off ol

this question, tut the thought occurred to me in the other
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1| argument that I 4idn't want to prolong that there never has
2| been a court of original jurisdiction created ty Congress

3| that transcencds the toundaries of a state to have original

a| jurizdiction, and I think that that could properly form a

s| part of yo.r thinking here as to what type of jury you would
¢| call. I thirnk the Constitution means the district where

7{ the crime iz -~omaitted, which 1is repeated several times in

s| the statutes -- reading now from 402, it relates you to the
9| laws of any ctate in which the act was committeu, 1In

1o | other words, we would te entitled, presuming tnis was a

11| guestion of an order ce:ured by -- presuming the guestion
12| of an order secured by the Unlted States was out of the

13| picture, we would te under the clear meaning of <02

14 'entlcled'to ask’for'a”Jﬁry;”It jbu”aré‘golng:tO‘céﬁsider

15 | that tie statutes are tinding on you, and that that jury be
16| summoned if we could find a law of the State of Misslissippl

17| that made the a:t of contenpt also a crime.

18 JUGE BELL: Well, if we were bound ty the
19| statute, we coull certify the case, we'll sﬁy, to the
» | Southerr. District of Miscissippl, but as soon as 1t ot
21 | over there, then you get to clalming you had a rignt to |
2 | grand Jury presentment., You haven't got any authority

23 | what-oever for that, You nave teen arguing it around here

M| all day,

3 MR, CLARK: I am naked except for the Constitution,
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;| That 1s right. : 2
» JUDGE BELL: That is right. And it is not very 1
helpful to the Court to put everything in Limbo. I mean

«| there's got to be some way, a practical way. There must be
s| an anawer. You can't just offer problems without finding

¢ | some answer. These people are charged with criminal

5| contempt of this Court, and as near as I can tell from your

s | argument, since we can't empanel a jury, that is the end of

9] 1t. Judge Montgomery though does argue it would be

10 | certified to the Southern or lorthern Distri-t of

11| Mississippl.

12 MR, CLARK: Judge, --

1 JUDGE BELL: I am getting sort of confused, One
14 g;ggg;WPngfh;ng and tQ¢n7339§§gr comes along and argues

15 | something else, | -

16 MR, CLARK: I don't mean to be at all confusing
17| and I certalinly hope that I have not given you the

1s | impression that I would contend that a contempt, a criminal )
19 | contenmpt, of the order of the Fifth Circult could be made

» | with impunity. Absolutely not. The point that I make with '
you 15 that this 13 not the forum 1ln which the crime should
be tried or the question of crime should be trled, There
23 | are procedures, if criminal contempt is a crime -- which I

think it is, Jjust like the Supreme Court has already said

&

23 | not once but twice, Then I think that there is a regular
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1| procedure set up to punish that crime, and I think this

2| probacly 1s an appropriate point to call to Your Honors'

o s| attentlon the fact that when we started out in this particu-

4| lar procceding that we are in now on the 15th day of

3| Novemter, this Court saild that what it wanted -- the reason
6] that it wanted criminal contempt to be started was so that
7| Johnson and Barnett would have the maximum procedural

s| protection,

9 JUDGE WISDOM: Let me suggest this to you, that
10! there may be offenses which are not necessarlly crimes and
u punlshment whlrh 13 not necesaarily criminal.w For exanplc,,

12| when a man 13 deported ln a proceeding, that is essentlalljj‘

14 Tﬁe ex post tacto'prOVL:ioh in fhe‘Constitutlon was

; 'i 15 inaprlicatle btecause 1t was not criminal. Now there was

16| an offensc and there was a punishment, the worst kind of

- 17 | punishment. 2 man may have, to have to leave after spending

18 | years and years ln this country. I would say this: that

19| I tninik one of the most incongruous aspects of the present
» | proce<ural law with regard to the punishment of contempt

21 | 13 that the Cupreme Court readlly recognizes and confirvm
22 | in the Grossman (?) Case that the presidential pardon power
2 | extends to a person convicted of criminal contempt, and 1t
M | was strongly urged there that the courts are so sanctified

2 | that not even the President can reach in and take a man out
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1| of prison that the courts have seen fit to put there on a :
2| contempt charge, tut the Supreme Court ol the United States ]
3| In Grossman (?) said no, tecause we will consider 1t as an !
4| offense and the presidential pardon power granted in the E
s| Constitution extenis to no (?) offenses, and yet ty a '
6| statute of the United States and by a decislon of the 1
7| Suzreme Court there is no such thling as entitling a man i

s| convizted of criminal contempt to the protection of the

9| double jeopardy provislons of the Fifth Amendment and 1t

10| L5 couched in the word "offense,” It doesn't say "crime,”

11] it says "offense,”

12 MR, CLARK: My point with the Court ls that these
13| declsions calling criminal contempt 3omething else tesldes &2
14| crime and exzcusing 1t frem the profectlcn éf the Conctitutl
13| =- they don't mesh, A good decislon and sound law fits in
16| with other decislions, and 1t's right, 1t's like a jewel,

17| it 13 perfect no matter how you look at it, but thece

18 | declsion: are not, they -don't it on the questlon of the

19 | Eightr Amendment. If you are not bound by constitutlonal
: | 2 | guarantees, then there 13 no limit on criel or unusual
3 21 | punishnents,

JUDGE BROWN: You still have the Fifth Amendment,

n

23 | due process,
4 MR, CLARK: In criminal] contempt?
b o

JUDGE BROWN: Yes, I th it overrides every
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1| act, state and federal,

2 MiR. CLARK: I hope it will.
3 - JUDGE EROWN: It surely does.
4 MR. CLARK: But If the Sixth Amendment and the

s| parts of the Fifth that relate to grand jury presentment ;
6! don't apply, how can you reach in and Just plck due process
7| and say, We will talke this? That i3 what I mean by in- é

s| consistencies. And the right of review == thic 1s another

9| facet of criminal c0ntem;tApower that is strange. In
10| Craig vs. Heck (7) they werc talking about 2 jJudge of the
11| Circult Court of Appeals sranting a writ of hateas corpus,

12{ and I particularly relate to Judge Taft'!s concurring

13| opinion 1n whiczh he polnted out trnat 1t ought not be

14| allowed tecasce of the llmlte2 rignt of review, 1in fact,
15 | the acsence of a right of review. If this Court should try

; 6] and conviect thesec people for criminal contempt, there .is

» 17 | no right of revliew,

1 1 JUDGE BELL: You have got that in U,S, vs. Lind

.ﬂ 19! (?), same pclnt, no right of revlew there.

J » MR, CLARK: I think it exists here, and I thinx | 4
n | tals 13 -- although Judge Black called it a trifling , "

? 22 | amelioration, this right of review to determine under thLe ! ¢
3 | test of reasonableness 1f the court below acted reasonably :\

4 | -- this doesn't exist to us, because all we have 13 a

» | contingent right to ask the Court, the Supreme Court, to
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1| review these proceedings on certiorari. There is no right

] of appeal,

3 JUDGE WISDOM: For many years there was no consti-
4| tutlonal right of appeal. 1In fact, there 1s rione now,

S MR, CLARK: As far as right of appeal, except by

¢| statute, but I don't think you can justify the foreclosing

7| of constitutional rights on the tasis that a right of revlies
8| exists, If this Court is going to undertake criminal

9| contempt, I think the majority opinion in Green would have

101 to be basel upon some other premise than the pbemlse that
It 1t 15 based on, 1f thils Court is permitted to initiate and
12| try criminal contempt,

1 JUDGE WI3DOM: 1Is there any feeling that the

' questlon of contempt 1s primarlily a question of law and

15| one for the Court? 1Is that any part of the practice for
16| the past 150 years?

17 MR, CLARK: Judge, the entire tas's of the

18 | exercise of contenmpt power bty courts without the right of
19 Jury or in a summary manner has teen tased upon need,
® | necesczity, expedlency, efficlency, words that are a:z forelgn

31 | to the guarantees of the Constitution of the United States

22 | as anything that you can find in the heart of Russia,

L4 JUDGE WI3DOM: Livingston has a good passage on
M4 | that,
L 24 MR, CLARK: . . . . and his proposed Louisiana
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Civil Code --

JUDGE WISDOM: Penal Code.

MR, CLARY.: =~ would have eliminated every court's
eriminal contempt powers. This would have becn a criminal
matter, And 1t fits in with your decislon in lMatusso (?),
this Circult's decision in Matusso, where all of jyour
contempt functions aré designed to te the leact possitle
povier to sezure the ends that you desire, and the ends that
you desired in this case were to afford maximum procedural
péotéction to these Defendants,

Kow I don't thini that tne efficlency qfrphcw B

No. The end desire is to punish for

“erintnal conteﬁpt, if there has in fact been contempt. That
13 the enz desired, Now there might te an incidental end
of offering safeguards, but I thought the eni result we are
trylng to azhleve 13 to, I guess, get people to have respect
for the oricr of the Court,

MR, CLAR¥.: Of course, it is not allegal treatisé,
but I would recommend your attention to an article writtern

ty Mr. Macel (?) in the Reader's Digest a3 far a3 what

develops respect for courts, as well as Judge Black's
oplnioﬁ.

JUDGE BELL: I saw that in your trief, and I am
familiar with In re: Michael(?)where the language comes
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3| from,
: 2 MR, CLARK: As to the least possible power, which
'% 3| you adopted In this Circult,
‘ JUDGE BELL: With the end Jesire?
p) MR, CLARK: As I say, I think the end desired 1s
v ¢| to deter any disobedlence of court orders.
’ JUDGE BELL: Right.
: s MR, CLARK: And you are going to purcuc that,

9| even accordling to your original lntention, bty assuring i

jo | marximum procedural zafeguaris to thege men, You don't viant

11| to find them gullty of contempt unless they should te found

121 gullty of contempt,

13 JUDGE BELL: That i35 right,

cEpe fEEe e “MRS CLARK:" "‘Aﬁd?‘“f’"ﬁéf""3:}5t’érﬁ"’ti‘éﬁ*ijet"”é‘"x":hirilh‘g"*ﬁhét‘l‘ié b
1s| a man has been ~ullty of 2 crime in these United Statcs has

16| always teen on a trilal by his peers,

1 b4 CHIFF JUDGE TUTTLE: Except !n contempt matters?

19 , MR, CLARK: Except in contempt mattcrs, lnsofar ‘ |
» | as the riles =-- *
‘ n CHIEFP JUDGE TUTTLE: You say they have always ‘
22 | been == in the traditional manner always tecn tefore a 3
» | Jury, and I say except 1in criminal contempt matters.
3 3
Yy JUDGE WISDOM: And in petty offenses which are k
23 | also crimes, How do you Jjustify the exception for petty
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offenses which are crimes?

¥R, CLARK: There i3 no constitutional --

JUDGE VISDOM: De ainimus (2), I juess.

MR, CLARK: There ls no constitutional ‘ustifica-
tion for it. Would Your Honors indilge me a moment?

JUDGE BELL: You'd te out of jaill though before you
could get your case to the Supreme Court, That would bte one
way ou'd <o 1t,

Mr. CLARK: May I make 1n concluslion two points
to Your Honors:

No, 1. There 1s no statute requifin; Jou to pro-
ceel wlitnout a jury, and, of course, I make the basic con-
stitutloral argument that the Constltution requires toth
constitiutional jury, tut I think that it is very clear that
the statutez don't require jou to proceed without one, a:.d

I don't agrec with the proposition advanced :or argument ty

Judge Tuttle trat there 1c no way in which tre Firth
Clrcult could call a statutorlly requlired jury in accordan.e
wWitii the procedures used in other criminal cases,

CHIEF JUDGE TUTTLE: Mr. Clark, I think I w'll
say this on tehalf of the Court =- I know I speak the
sentimenta of tue Court: It ceems to me that we always
subject you to a lot of grilling and a lot of reaction., I

think it is a compliment to you that you propound well
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t| thought out and well expressed views, and while they may be

2| novel to tne Court, they do call for a rather Socratic

4 3| method of presentation, What we have done in doing this to
?; " 4| you I hope you will take as a compliment rather than any

3 s{ effort on our part to pre udge your cace,

6] . 1R, CLARK: Thank you, Your Honor.

? MR, GREEN: May it please the Court, may I

a! address the Court for a moment? In Stone vs.‘Pipellnc (?),

L X

9| 163 Federal Jecond, whlle this Honorable Court had before It
% 'f 10] tre guestlon of taxation of a cobporathn engaged incluslive-
11| 1; in Interstate commerce, and the Supreme Court had dealt

12| 30 sany blows on thiz side and so many on that side that

13| tie Preziding Judge of this

14| tell, to balance one 5gai§st:fhéroﬁher,:ahd t-at he was

15| golny to take over all the process and go tack to the

A 16| fountain source, the law, and announce what the law was,

{; 17| we were tascd an?d the Jupreme Court affirmed 1it, In otrer

5 18| woris, nur idea 13, with leference, that the Supreme Court

é 19| has potten qiestions atout the constitutionallity of this

;‘ | tning ln czactly the same shape as it was when thls cace of
-é; 2t | ours =-- oh, tnirty years ago =-- was presénted to this court

and that court then examined it le novo, a3 it were, and

n
23 | rendered ar. opinlon wnich was promptly affirmed, 103 Federal
U | Second, against the Pipellne Company.

3

CHIEF JUDGE TUTTLE: Thank you.
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%% 3 MR. JAWORSKI: May it please the Court, I think

s{ 1t would not be amiss iT perhapc we may address one matter

3] that ha3 been talked atout some 1little b1t Although no

- .. 4] authorities were cited in support of the contentlion, sug-

s| gestions are constantly beinz advanced that perhaps this 13

‘  ?: : 6| not the court that haz jurisdiction of this matter and that
% 3 <| perhaps it should te sent to some other court., lMo cases
&jéf .. 8|l have reen cited to support that proposition ol lawx.

g 4 P JUDGE CAMERON: Well, you haven't got any casce to
;>i% 10| clte to support ybur pocition for the novel thought that

11| thls Court can make 1tsell a nisi priuis court and g£o to

12| trying :'pé'o,cleﬂc.yl‘.la}ge’d with crimes?

13 _ . MR, JAWORSKI: Well, Your Honor ==
Wb Rinez CAMERON: It looks to me 1lke you have got

15| your foot in az deep a3z trey have.

3
ba:

16 ¥R, JAMORGKI: I don't quite think I have, 1 I

. 17| may respectfully suggest, tecause 1 have a statute that reai:|

18 | very clearly on which I can stand, even 1f I don't have a

19 | cace construlng 1it,

» JUDGE CAMERON: Well, under your coastructlion o

-4

that statute, Lf any court any time wanted to ack the Unite!l
States Attorney or the Attorney General to help them out to
23| get juctice done, as they thought it, they could chan;e the
2 | numier of the case and issue what looks llke a new, original

33 | order asking you to come in, or Mr. Kennedy or anybody,'and
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~q| bring the suit for them. Then you deny the man 1ipso facto
“‘s] the right of trial ty jury, don't you?
S MR. JAWORZKI: No, Your Honor, that 15 not the

w s - JUDGE CAMERON: WNow tell me what your position 1s

B/ ‘ MR, JAWORZKI: The position on tne matter of trial
; ‘ ".' vy jury that the Government has taken is twofold: 1. That
: | ‘there 15, of -ourse, no constitutional right to trial ty
Jury ander tne Supreme Court declisions, and we are assumlng
'.thac tn;q Cou"t dill follow t*ose dec1910ﬂe.w Hou wlth o

res oect if ,ne.- iz no conotit tional right, then the ribat

“must re founﬂ ln the statutes, and we. Saj tha there ;s no

S Bt st

wutat te, no statate of anJ kird that can possltlj be

15 ] construeli %o glve a trial Ly jury in a proceeding In this
16| coirt,
E 1 : JULGE CAMERON: That 1s the strangest tning I

is | have ever iicard, I think the statute that the gentleman

19 gave us a copy of here says Jjust that thing, Ir the offenae

g 2 | congtltutes also a crimec, Now you could take this informa-

1] tion that you flled in the name of the Unitel States and

take 1t up to Oxford, Mississippl, and file it in the court

n
23 | there and crarge a crime against these two men. Now Jycu
24 | would admit that, wouldn't you?

r -

MR, JAWORSKI: Not insofar as the contempt against
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5 1| this court is concerned, no, sir, I would not admit it.
sl That court in lilssissippl has no more Jurisdiction of the
3| contempt charged to have teen comml ted agalnst this Court

4| than a court in another state would.

E 3 JUDGE CAMERON: Well, I am talking about the --
: ‘ MR, JAWORSKI: That 13 the very --
7 JUDGE CAMERON: It's made a crime nov, it!'s maae

8| a crize now to violate an order of court, and Jdistrict
f@ 9| courts are vested with Jjurizdiction of all trial work in

10} criminal cagec,

MR JAIOR KI-ﬂ Youz Honor, I ha”,'f"JSt ag";;

Vstarte? to epaak I was Jast boiﬂg to read'tne Unlted vtat

ays Just t

nt

j:uppgme ’o*rt rage’tba nd that -

15 that ¢ 1s this court that has JJrlqdlctlon

JUDGE BROWN: I don't tnink you understand Juilge

16| Camercn's questlon, It was thls: that the acts charged in

17| this b!ll of indlctment flled iy the Govirnment here would
18| constitute orilmes agalnat elther the United States or the

19| state of Mississippl.

» JUDGE JONES: (r both,
a JUCGE BROW!IN: Both. That is correct.

n %R, JAWORCKI: e have said in our brief, may 1t
.| please the Court, that we are certalnly not cenying and not
M | saylng for a moment that there couldn't be also charges
3

brought on a contempt against the District Court of

DIETRICH & WITT @ Swactypiss © Nerl Bank of Commerce Bidg. © New Orieans




L
b

10

-1

13

14

13

16

17

175

Hisslssippi. We point that out, may it please the Codrt;

JUDGE GEWIN: I think maybe what he has in mind 18
when the acts constituting trhe contempt also constitute
violations, if proven, of criminal statutes of the United
States in those circumstances then the jury question
be:ormes troublesome, ,

MR, JAWORSKI: I don't think so, Your Honor. I
gon't thlink 1t Joes Lh any clilrcult court cacse, and I don't
think 1t does. A matter that I am golng to diccuss 1ln a
few minutes for Judge Bell,

JUDGE CAMERON: You mean that a violatlorn of an
order of a circult court 13 not a crime under 15097 1

believe it is.

MR, JAWORGKI: ‘el

ander |

CAMERON: The new c;zmihal s{éfute or
241 or =--

MR, JAWORSKI: T don't recognize thoce statutes,

Yo.r Honor, but the contehpt that I think Your Honor has
reference to, the statutes are 401, 402, Are thole tne ones?!
JUDGE CAMERON: HNo., I am talking atout the vliola-
tion of any order of zny federal court is malde a crime noQ
punlshatle Just as all crimes are and to be t rought 1into
court and into a nisi prius court, district court, by
indictment or presentment or infofmatlon, and punished just

as any other crime, Just as contempt of Congress 1s
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punished, You haven't got any right =-- if you are in
contempt of Congress, you have got to carry your case to
the criminal court, and it looks to me like it volls down to
the point where you are saylng that just because long after
the Meredith Case had bteen golng this Court entered an
orde: In which 1t styled the case with a United States
hanile on 1t and entered an order that you bring the precert-
ment, bring the information, that that takes iway the rigat
of trial by Jury. _

MR, JAWORGKI: No. That is one facet of the
argument, Your Honor, but the princlpal ground that I have
teen urgihg'heréﬁfn"bndwértﬁb;Yoﬁfvﬁdﬁbr's‘queﬁfions has

been‘that‘thc;e is nqlrlghc;of'tr;al by Jury in any case as

ter of constl

:;Egas
contempt. That ls the tasic matter,

Then we must turn to the statutes tc see if tne
statutaes sive any such right, and there is no statute that
can pos3ibly ve construed, in my opinion, to ;lve such a
rizht in a Unlted States Circult Court case, It is also
true that =- in my opinion, I don't belleve that it can
apply Ir any case where the United States has teen a party
with the right and the power and the respoﬁslbilities -

JUDGE BELL: That 13 what I wanted to hear., You
take the position that because you were appointed amicus you

can deprive somebody of a right to a Jjury trial?
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] . MR, JAWORSKI: I would be pleased to discuss that,

2| Your Honor.

3 JUDGE BELL:. You are going to argue that? You

4] will argue that?

b MR, JAWORGKI: Yes, I will argue that, Judge Bell.
6 The case that I wanted to call to Your Honors!'

7| attentlion on the question of jurisdiction is In .e (el

[ JUDGE BELL: 1Is that in your brief?
9 MR, JAWORGKI: Yes, sir, 1t 1s in the trief. ‘
10 JJDGE CAMERON: Before you get to that, let me

11} reaqi you the lagt sentence in New York vs, Jnited ;tates,
12| whicr 13 tie moct complete of trese decislons, and thls is

13| trousht inclientally in the name of the United states, so it

6| starte

Les

©73: a private 1itlgation and the Jnited States™

15| 5t in pretty ;acch like they 41d here. The Supreme Court

iﬁ 16| sayss
'gv 17 "If the petitloners can te runished
: fg 15 for thelr mlaconduct, 1% must bte under
| §§ 19 the Criminal Code where they will Le
'3 » afforded the normal safeguards surround-
kg an ing criminal prosecutlon; Accordingly,
E: . 2 the judgment below is reversed,”
: ® . by Now until you took the floor, I thought that .as

M | considered to be the law here and the narrow question was

23 | whether the entering of this order in the latter stages of
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Meredith in the name of =-- a new case docketed "nited

s5tates of America vz, Rosc Bornett and Paul Johinson == by

that mere erpedilent you coul! cet aside all of the Bill of
Rights protectlons, which W@e scttled in Matusso, and ) ¢
éidn't think therc was any question about it 1in anybody's
nind,

MR, JAWOR3KI: 1 am'Famillar with Your Honor's =-
Your Honor virote the oplinion in the Matusco Cace and certaln-
1y zot out what Your Honor consldered to te the ainlmal re-
qiirements that shoull bte met, what the Court conslderea
(them) to Le, but we must 0 tack first to the question ol

whethck~therc 15 a conctitutlonal right to a trlal bty _uJry.-

right to a £r151 Ly Juiy. T T o

MR, JAWORCK.I: If there is no constlitutlonal rlgat,
the ne:t thing we examlne 1: whether there (5 o statutory
right.

CHIEF JUDGE TUTTLZ: I suggest you read tnhe
lanzuage of the statute which restricts that right to
dictrict court :ases. Mayt.e that 1z the matter you want
to trin, out, Judge Cameron, on Jectlon 02,

MR, JAWOR.KI: Yecs, sir, and I started to rcadl
that,

CHIEF JUDGE TUTTLE: 1 think you never got to that
preclce point, Are jou relying on the fact that Section 402
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affirmatively gives the right to a jury where a charge of
eriminal contempt arlises tecause of disobedlence to a lawful
orler of a distrlct court and does noc.includc a court of
appeals or the Jupreme Court?

MR. JAWOR:CKI: That 1s correct, Your Honor.

CHIEF JUDGE TUTTLE: Now you say that where this
occurs with respect to the order of a dlctrlct court, Lt
meanz 1lstrict court and would not include a court of
appeals? Is that the baclu?

MR, JAWORSKI: That 13 correct, Your Honor. That
flg the ;olnt |

) JUDG” RIVEJ i Ytur opponenta t!leu to brinb ln

v;a»ajlnb it lncludeu tqe Diutrivt”of:

%the Courn of Appeilgg
Columtlia, 'What i3 your answer to that?

MR, JAWORCKI: Well, the answer to that, Judge
Rives, 1s thilss that certalnly if thej hai Intended to
in~luie any court of appeals, the statute would have sald so.

JUDGE BROWN: Yell, Lt does lnclude the Court of
Appeals of the Diastrict of Columbla., Does tuc Constitution
necessarily vring in all the other Courts of Appeal?

MR, JAWORCKI: No, but I don't sce that 1t is
sublect to that constructlon very frankly, and I don't
think it was meant to so rcad, I-dcnﬂt think that it reads
that way.

JUDGE RIVES: It reads, "The Court of Appeals of

DIETRICH & WITT © Stemotypists © Mol Bank of Commerce Bdg. ® New Orleans



180

1| the District of Columtia,”

b MR, JAWORSKI: No, sir. I don't thlnk it will be
3| so construed, -

4 JUDGE RIVE3: It does say "any court of the

s| District of Columbia," : -

6 MR, JAWORJKI: It does cay that, but it speaks

9| of courts == it actually, ir I may read the cxact language:
s "Any person, corporation or ascocia-

tion wllfully dicocteying any lawful

wrilt, process, orier, rﬁlc, decree, or

corraand of any district court of the

© United Ctates or any court of the .

L

i

District of quumbla,.,. o

L JUDGE

WISDON: - ISn't® Lt pretty general:
1s | the Cole, for e.ample, tnat the word court meanc District
-ﬁi 16| Court an< the Court of Appeals 15 not used alonc witnout

17| the word "Appeals" =- or ls that Just an impresslon on my

3 19 part?

ii " MR, JAWORSKI: No, I think that 1s correct, Judge
%; o | ¥isdom, but the polnt I am making herc is that there s 2
?g | very cartinal and elementary rule with respect to the con-
fi struction of statutes, and that ls that certalnly there Llo

not going to Le placed a constructlion here that would te ar.

2
23
24 | unusual, an unreasonatle one when an entlirely reasonatle
3

construction can te given the statute,
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JUDGE RIVES: Now we take exactly the opposite
tack from what you and Judge Wisdom are talking about when
we get to Section 401, "Any court of the United States
shall have power to punish for contempt” includes this
Court of Appeals and the Supreme Court having power to
punish for contempt.

MR, JAWORSKI: I think that reads differently, if
I may suggest, Judge Rives. 1 think the lahguage is qulite
different, and I think you will find too ==

JUDGE JONES: If we are going to use rules of
reason in construing statutes, as you suggest, wiat 1is the

_rational basls for saylng that (they) be denied a trial by

SR

e

13

16

17

-

L :A~ ,E‘

and the same action in opposition to that order had occurrve,
there would have been a right to a trial by jury? Wwhy in ‘

the one and not the other?

_the contempt 13 of an order of the Court of Appeals |

6T had Geen- 1ssued by a district court: ™ [

MR, JAWORSKI: For the simple reason that the
matter has been left to Congress as one of legislatlion. Ir
there is no conatitutional right -- and we must never
confuse the two matters =- Af there 1s no difficulty, then
we must look to see wherein Congress in its wisdom has

thought a trial by Jjury permitted. In this case --
JUDGE JONES: The absence in one and not the other?

Would we not look for a basis of construction that would

'
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harmonize and rationalize the basls for a jury trial in one
as well as the other? -

MR. JAWORSKI: May I suggest that I think there
i3z good reason for not providing one in the Circult Court,
and that 15 that there are no jury trials of any kind that
are proviced for in the Circuit Court,

JUDGE JONES: Well, the reason 1s for the

tion of the accusecd?

MR, JAWORSKI: lct nececsarlly. It is a questicn
of how far Congress wantcd to 0. Congre;s has provided
jury trials in other instances' may 1t please the Court, 1nj-

Ln igsta

es of lator cortﬂnpf

13

16
37
18

19

-]

2

“where there has teen an eApP“SS'pPOVISIOn nadéf.r

trtals, As it is a matter tnat has teen left to "onoreus,
tne Congress can determine it should te in some cases and

not in other caces as it wlsnea, 5o what we are really =--

if we are golng to accept ti.c Green Case == andi I nave to
accept 1t as the teglnning point, because it is the rule, 1t
i1s the rule of law a3 it now stands -- 1t has not only tLeen
30 stated in one case,-but there have been several cases
since that time that have been decided by the Circult Court
in which trial by Jury has Lecn denled since the Creen Case.--
the Goldfine Case, the De<imone Case; the James Casé, the
Roblea Case. In every single one of those instances the ‘
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United states Supreme Court has refused a writ of certiorari,
.30 I muct conclude that there is no constitutional right,
SO0 vie get tack to what we were talking about, and thai is
“the questibn of whether there could te any possible statu-
.. tory right,
, JUDGE BELL:> Let me say this to you, FKr, )
Javorakl, tecausze I think 1t 1s falir to let you know how 1y
=ind: 1z Tunning, -=-
- MRy JAWDRZKI: Yes, sir,
JUDGE BZLL: == just what I have bteen thinking

f atout, This zame order was in force in the Court of

_then was_ma2 £ the District Court, the same

13

13

16

1 4

19

23

3

~ order, ame. in a3 amfcus, elther they ™
had to go and ask the District Court first fdr some help

and not get it and come to our Court, or -- thes had a
choice == they could go in either co.irt and get thisc re-
stralning orier of Jeptember 25th, and this 13 where the

rut comcs In =- tnis i3 what I consider to te the crux of
the case =~ if they went into the District Court and these
Respondents violated the restraining corder, they would get
a Jury trial, tut if the Amlcua came in our Court and got
the order, they wouldn't get a jury trial., HNow 1t seems to
me that oay violate some natlonal policy of some sort, It

doecn't seem right -- what I am trying to say to you -

Appealzméngo;ng@backﬂnowftggthe?brdcr«oféJuly»EBth!-- and- fo
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1| that the Amicus could take a choice, and under one choice

2| a man would lose his right to trial ty jury, and under the
3| other he would have a right to trial bty jury. That is what
¢| tothers me more than anything atout the case,.

S MR, JAWORSKI: Yes, Your Honor, and I judged that

6| from questions that were asked, but let's bear in mind --
? 7| now that gets to the sccond ground on which we say they are
s| not entitled to a trial by jury =-- let's not lorget there
fi 9] still stands a ground =- unless the Constitutlon glves it
10| to you, you have to find 2 ctatutory ground for it, and wve

11| say there is nothing in the statute that authorizes a trial

B N How gctflng to txc,polnt whlch yoJ ha:e raigeg,

Qé;lt»éwbl-h la thefuecond 5round;;1et Jsibcar ln wlnd that whcn‘“

13 tnc Amic.s Curlae entercd tinls cace -- and, of course, I
16| wasntt accoclated with it at that time, as the Court well

17| oWz, tst I have certalnly ctudled the record ani I have

i} 1s | sturliedd tie orders of this Court, but this Court was ln a

‘ 19| situation of findlng that its orders and deccrces needed to
| te enforcel., It was tnls Court that needed nhelp, it was

f% 21 | ti.e United States Government, thls btranch of the United

. 12 | states Govearnment, that needed help at that time,

b4 JUDGE BELL: But tnhe Court doesn't want to deprive

24 | anybody of thelr rilghts,

» ~ MR, JAWORSK1: Of course not,

. nuwbj quy in aAUnLteduqtatc, Cl'cht COhrt LASC - N
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* has obtalned that restraining 6rder and that order has been
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JUDGE BELL: We are in the business of granting
rights, r.ot taking them away,

MR, JAWORSKI: Of course not, but I think it 1is
Congress that has provided, not this Court, Congress
provlides that in those instances where ;he United States is

a party with the right to obtain 2 restraining order and

violated, that then there 1s no right of trial bty Jjury, so
1t goes back to whether we can find a statutory right that
has been glven ty Congress, and we say it is absent here,

JUDGE BROWN: Arc you saying, on Judge Bell's

of thc Unlted Statés?
MR, JAWORJKI: And there would not have been a

right of trlal by Jury.

The

JUDGE BELL: Of course thére would have,

statute says 1t,

MR, JAWORSKI: Did you say "Circuit” or "District"?
JUDGE BROWN:
MR, JAWORZKI:

CHIEP JUDGE TUTTLE:

"District,”

I am sorry. I mlsunderstood.

If the United States had donc

in the District Court what they did here, you still say theru

would have been no trial by jury because a proceedlng'bfousht
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by the United States =-

i MR, JAWORSKI: I am awfully sorry. I misunderstood
; ,| tne auestion. May I have 1t again?
3 ) JUDGE BELL: That iz the third point, You haven't
5 s arpued that, Anyway you can go ahead and answer it as far
é . as I am conccrned,
3 , MR, JAWORKI: well, the point that I am trying to
_| maxe though 1s that wnolly apart from this belng a United
; o| States Clrcuit Court case, which does not entitlc them to a
; 10 right of trial Ly Jury lnasmucih as there 1s no provision
? 11| anywhere in the statutes, I am also saying there is a second
‘};"“grouhu and that 13 tecause thlu {za casc in uhlch the o
_;’ :ﬁpiﬁgdﬁ,tates GOV“PWQ;;~»Wau a partj conlnh ln wlth a rlbb :
;"'£d5adk for a restralning oFder,qén ,"hAQIné asked For lt |
A? s that 1t fulls within the exception that does not entltle
é » them =-- whlch ezceptlon does not entlitle them to a right of
i% 1 trial by lury even in the Listrict Court,
’? s JUOGE BELL: Because the United States 1s amicus?
é 19 MR, JAWORSKI: Because the Unlted States 13 a
; » party, pleasc the Court,
j n JUDGE BELL: Not a party.
%‘ 2 MR, JAWORSK.I: I was going to say a party with a
d » right to asy for a restralning order, among other things,
; 2 | Which it did ask for and which was violated, P
s Now I don't taink that we can get to the question

DIETRICH & WITT © Swmotypists © Natl Bank of Commerce Bidg. © New Ovlecas



187
|| of a mzic being appiied to call 1t an amicus or call it by
.| some other name. 1In the Faubus Case that is the very thing
s that was true, also true in Bush vs, Orleans, and the Court
. there analyzed the power and the right that was given to the
4 s amicus and said, We may have even used a name that isn't a
.| particularly good designation, but that is unimportant; the
,| 1mportant thing 1s what right and what power 13 given to the
o| PRTEY
9 JUDGE BELL: You know, there is somethling wrong
10 about this to me, that the Government would come 1n and ask
3 Y to ve made amicus to‘ take the -- protect the order of the
12 Court, and then today come and say, We are no_t ,really
T ami\.us, we are a party, thls ia‘under o'Jrrname_y,”fall this ls ‘
“ m-under our name.”? It;»i' you said we present th ordér, you
" might not get the order ..igned It might te dlrt‘erent Bct
% we have converted it around from the ax:-.icus. I signed the
v 47| order. That i3 the reason I anm interested, It was presented
: s to me along with twq other Judges, and now we have expanded l
" 19 | the order and tecome a party. |
» JUDGE WISDOM: Well, I signed the order, and I
‘ n | lnew at the time that amicus was not descriptive of the
5 nn | Government's status,
B JUDGE RIVE3S: It had all the provisions then it
f u | bas now. I don't sce how Judge Bell can take that positlon,
. s unless he didn't read the order he signed,
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JUDGE BELL: I read it very well, Lut the name
amicus is on there. I inow wlat an amicus is; it 1s not a
party. ,

~ MR, JAWORSKI: 1 an suggesting, Judge Bell, that
the name.itseclf, even though it may even have a mislcading
connotatlon, 13 not the important thing. The important
thing is the power and the rights and the authority that was
given to wgoever was admitted, | |
JUDGE BELL: Yes;
MR, JAWORZKI: That Iis Qhat I say is the controlling

tninﬂ, i€ I may suggcu Judge Bell,

JULGE JI,Dor There arc 3o many of these orders

lt'LSTna“djfo xeep che.

rderiuhlchbupeéitlcaily authorized the so;callel amicus to
bring proceedings for vonteﬂot°
MR, JAUORIKI: Entircly 3o, may lt pleagse you,
Judge Wisdom, and may I read it so we can have it before us:
"IT 15 ORDERED that the Unite.l
3tates be designater and authorized to
appear and participate as amicus curlae
in all proceedings in this action
before this Court and by reason of
the mandates and orﬁers»of this Court
of July 27-28, 1962, and subsequently

thereto also tefore the District Court
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for the 3outhern District of
Mississippi, to accord each court
the -tenefit of its views and recom-
mendations, with the right to submit
pleadings, evidence, arguments and
briefs and to initiate such further

- proceedings, inc;udlng proceedlings for
injunctive relief anid proceedings for
cuﬁtempt of court as may be appropriate
in order tc maintain and preserve the
due admlnlstration of Jjustice and the

'lntegrity of the';jdiclal,??ocesses of

~'No party, may it please you, Judge Bell, no
party, whether you call him a plaintiff or a defendant or
whatever you term him, could te given any troader powers, 1t

seens to me, than were given here as a litlgant,

JUDGE CAMERON: That was in a civil case, and you
can't tring in a new party without giving everybody notice
and giving them an opportunity to object to the new party
being brought in, and you didn't bring them in like a party,
You went there wlth your petltion and you got appointed the
same day, You didn't give anybody any notice or glive the:
a chance to object, and I guess you wrote the order up and

‘gave 1t to them to 3ign ~-- I don't know -- but it certainly
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has no earmarks of a8 normal civil court proceeding, I mean
under the Federal Rules of Clvil Procedure,

MR, JAWOR3KI: ‘lell, now, Your Honor, the precise
circumstances under which it was done I cannot answer,
btecause, as Your Honor knows, I wasn't in the matter.at
that time, but I know what the record shows, and I krow that
it shows that there were some situations prevalling and
some clrcumstances prevailing at that time that called lor
immediate actlon. 1 also know that thls preclse procedure
was approved in the Faubus Case in which the 3upreme Court
nhas denlei a writ of certlorari, It was also approvzd lnv

the Busii vs, Orleans cace, In which the Supreme Court --

JIJDGE CAMERON- All tnat happenec Lﬂ the Faabud

’?tri t“Judge care*ﬂOWW*there; '

and hLe nee*ej some hﬂlp, ani he wrote a lpt»er to thc Unite
States Attormey. That 13 the way the Fautus Case arose,

MR, JAWORZKI: It may have arlsen that way, tut

that 1s not what the Court held, may it please Your Honor,

if I may suggest, tecause that went to the Circuit Court,

and the Co.rt in the Paubus Case approved this procedure,

and, as I say, the same thing was done in the Bush Case,
JUDGE BELL: I understand (they) approved lt, but

has the Court said that makes them into a party, makes the

Government a party? That is all this argument is about., You

have got to take the position =- if you are correct that
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there 1s no statutory authority, you have got to take the

2| position that the Government under this statute -- what

does it say? =-- brought this in the name of or bty the |

4| United States Govermment, action brought or prosecuted in

3| the name of or on behall of the United States, Now you know
6| 1t wasn't on behalf of the United States, the Meredith Case
ﬁ s| wasn't, and the restralning order wasn't on tehalf of the |
s| Unlted 3tates,

9 MR, JAWORSKI: Well, the restralning order that

;?b 10| has been charged with beilng violated here was an order tihat

11| was 1ssued by the Court on application of the United itates
12| as amlcus curlae, That is the very reason that this --
13 JUDGE BELL: We always get back to the amlcus

14| anyhow. Go ahead with your argument, - — - o oo

13 MR, JAWORSKI: I want to cuggest agaln that this

16 | very thing was done in the Faubus Case, and 1t was done cy

17| the amlcus curlae, and it was also done by tringing in an

1s additional party precisely as was done here witih Govermnor | E
d 19 | Faubus belng brought in as an additlonal party, and the ! ;
3 x| Eighth Circult Court affirmed and the United 3States Supremc :
H 21 Court denied a writ of certiorarl, lNow -- Q
2 JUDGE GEWIN: Was he brought in at the District i
23 | Court level or the Clrcuit Court level? T
u JUDGE RIVES: District Court level, I am sure, ?
» MR, JAWORSKI: I believe it was the District Court ;
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, 1| level, Judge Gewin, I am not entirely certain, My recollec-
A s| tion is -- in fact, I am pretty certain --
JUDGE RIVES: Both the Faubus and Bush cases at

3 3
. 4| the District Court level,
‘ i } MR, JAWORSKI: If I may leave this subject a

¢| moment of whether the amicus curlae, because of the particular
7| rights and powers that were given to it, is actually 1n the
s| same position as the Uhitéd States being a party to the

- 9| proceeding today -- and I firmly believe that that is true,

10| because there is no distinction between the powers énd the
3 11| rights that this Court gave to the United States as amicus
3 " 12| curlae and any other party, the only distinction being

1 ‘that it was designated as. an amlcus curiae, but, as we read.. ..o

LM;; this order, we say that the authority given to 1t was

1“3 13 | precisely the same, Now the -~

’ 16 JUDGE BELL: Well, do you think if Congress has
17| denied the Government the right to become a party in one

i 1s | of these type cases, it would have anything to do with our

19 | use of the term amicus curiae? '

| 3 » MR, JAWORSKI: Excuse me, Judge Bell, May I have
21 | that question again?

2 JUDGE BELL: The fact that Congress has denied

23 | the Government the right to ilntervene as a party in a case
%4 | of this kind, do you think that would have any bearing on
23 | the claim that the Government was amicus?
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MR. JAWORSKI: No, I don't.

Now, Your Honors, I believe 1t yould be helpful
1f we had before us the particular motions and pleas that
Respondents have raised here, because the arguments have not
been, as I construed them to be, in line with what the
motions are. The demand.is entitled, "Demand of Governor
Ross ‘R, Barnett for Trial by Jury,” and preclsely the same
motion was also filed on behalf of the other Respondent.

"Movant herewith demands that all
issues made or which may be or coull te
made’by any proceedings had, done or

ﬂ‘taken as to novant in orlglnal cause

,,Ho. 20 2&0 and all related proceedlngs

16
17
18

19

mltted to, heard and determined Ly a
constitutionally composed Jjury chosen
from the district and divislion where
the alleged criminally contemptuous
acts or omissions were committed or
onitted,"

» In other words, that is a motion that calls for
this Court to choose a Jury from the district and the
division where the alieged criminally contemptuous acts were
committed.

The next motion, the Fourth Altemative Hbtion,
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8sks that, and takes the position that, the Court 1is
"e « . . without statutory .power or

authority to summons such a constitu-

tional jury and said power 1s lodged

only in a district court of the United

States duly functioning in such district

and division as previously determined and

existing at the time of said alleged

- acts and omissions_."

So-that contrary to some suggestions that were made by one
of the counsel that argued here, we have first a motlon that
asks for a Jury trial, aaylng that that Jury should be

selevte" fron the district and the. div.sion where this

wallege:l conteﬂthOUo act‘bncurred“ and then the aecond

thils Court to do it, Now tnose are the two motlions that are
before the Court on that matter., We wouid like to respect-
fully submit that if Congress had intended for there to bLe
Jury trlals in criminal contempt proceedings in this Court,
wholly apart from the question of whether the United States
could be construed to te a party or not, that it would have
sald so in 30 many words. We do not have anything so
stating anc 3o providing, so as far as the statutory power
1s concerned -- and, as I see it, that i3 all that is tefore

the Court, to dete;mine.whether there is such a statute,

motlon saying that there cannot be any power on the part of

. et ———— e ——
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1| because we lmow under the interpretation of the Constitution,

2| 1f we are to accept the Green Case and all of the other

cases that have been decided since then, we must say all we

-

s geh R e 2k R

3 4] can do 18 look to the statutes to see if we can find any
7; s| basis -- find anything that authorizes the Court to empanel
3 6| 8 Jury, and we would 1llke to respectfully submit there is
7| nothing in the statutes that gives any such authority to

»| this Court. We would also like to, of course, reserve the

9| the point, which I firmly belleve, sincerely bellieve, is
A 10} good, and that 13 that to all intents and purposes the
11| Unitel States was the party that obtained this festralning

12| order, that that restraining order was vlolated and that ‘
13| accordingly even in the District Court and 1n exactly the
»:t;,wly - same. aituation, they uOuld not be entitled to a trial by

13 Jur'yo ’
16 I do not think it i3 necessary to take the time of |
17| the Court to dlscuss the matter of grand jury presentment

3 1s | and indictment. I would like to --
: 19 JUDGE BROWN: That 1is curious. If it 13 an |
}; » | infamous crime, they are entitled to a grand Jjury present-

: 21 | ment, are they not?

2 MR. JAWORSKI: All I can say, Your Honor, is this:
4 23 | that that matter has been passed on by the United States

: 24 | Supreme Court, and no matter what I may personally think

3 | about it, I am accepting the interpretations of the United
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3| States Supreme Court, Not only has it been passed on ty
2| that Court very squarely and polntedly, tut in addition to

3| that 1t has bcen raised in at least two cases since that

4| time and tne Unlted Jtates Supreme Court has refused

s| certiorarl in toth of thosc cases, so 1 have to accept 1t

.; 6| as bélng the law, and then Rule 42-b comes along and

7| provides exactly how the procedure should te, and it

A s| provides that there should te notice, and this Court has
9} ordered that 42-b should te followed,

10 I might say lncidentally that the Unitel States

‘fﬁ 111 Supreme Court has held 1ln two cases, the Offutt case and
12| the Brown caze, that 42-b écfually s consonant with‘thé

.13 ] usages. of law and.-does really nothing morc than substantial-

14 iy relterate the uses at law,

L] JUDGE BROWN: You made one argument in your brile.
16| that I didn't understand, The Government says, first, this

17| i3 not a district court, 30 by the terms of thc statute it

1s | does ahply. No. 2, even though 1t 1s not a district court,

»;S 19 | because it entered an order comparable to that as i3 some-
E | times 133uc§ by a trlal court, that it was neverthcless a

f‘ 21 | sult brought by or on tehalf of and prosecuted on behalf of
}; 22 | the United Ctates, But now you make another argumént that
éﬁ 23 | according to certaln usages, there would be no-Jury trial,
2 | Is that an independent argument or --
» MR, JAWORGKI: Well, I think the other argument,

" DIETRICH & WITT @ Swactypists © Nerl Bamk of Commerce Bidg. @ New Orleans




