Sy

i

s

G

N

{,}

IN THE

Usiied States Court of A§pem!s | ..-a :

FOR THE FIFTH CIRCUIT |

No. 19057 _— s i

, ELLIS CAMPBELL, JR,,
" District Director of Internal Revenus, v
Appellant, :

wersus !

J. M. EASTLAND and MONTEZ EASTLAND, s
Appellees, P

Appeal from the United States District Court for the E
Eastern District of Texas.

(July 23, 1962)
e Before BROWN, WISDOM, and BELL, Circuit Judges. 3
WISDOW. Cu‘cmt -Tudde. This civil action for a tax e

fund is tied in a tight knot with a criminal prosecution for — " © i

~ fraud.! With patience some formidable knots may be un- ,
tangled. A famous one was cut. Here, the trial judge at- .
tempted to cut away the criminal strand. We think that it -

1J. M.Easﬂandwasmdxcted May 16, 1961 The case’ weat to trial
-+ -September 5, 1961. Septembers 1981 heenter apleaot
Mtytooneoount.-__ ¢ Dol -
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2 Ellis Campbell, Jr. v. J. M. Eastland

would have been better to have waited and then patiently
«... zxtangled the knofi. .

The controversy swirls around discovery. The plaintiffs
- -mooved to require the District Director of Internal Revenue
to produce reports of agents who had investigated the
plaintiffs for tax fraud. The reports were in the United
- States Attorney’s criminal files. No assessment for defi-
-ciencies had been made. The Director asked for a stay of
the motion in order to allow the crirhinal case to be disposed
of first. He contended that the reports were privileged;
that the motion for discovery was a cover-up to allow the
taxpayers to inspect criminal files for information not
available to.them before the trial of the criminal case
2nd then available only under the strict rules of criminal 1
procedure and the “Jencks” Act. The trial judge held that 3 &
the civil action was independent of any criminal action. He
granted the taxpayer’s motion, struck the defendant’s
answer and, without hearing any evidence in support of the
complaint, gave judgment for the amount of the refund
elaimed, plus interest and costs. Rule 34, FR. Civ. P,, allows
- discovery of documents only by court order “upon motion of o
“any party showing good cause therefor”. Qurdecisionturns ~— * = -
- on the facts bearing on good cause. We reverse and remand. =
1

The nature of the case requires a detailed review of the
facts and proceedings below.

J. M. Eastland® operates a chain of five and ten cent

QR i i
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2The complaint was filed on behalf of both Mr. and Mrs. Eastland,
.. We refer to the taxpayers in the singular, since J. M. Eastland
is the sole taxpayer in the criminal proceeding and the principal

- taxpayer in the civil proceeding.




Ellis Campbell, Jr. v. J. M. Eastland 3

stores in Texas and Oklahoma. He and his wife filed a joint
tax return for 1957 in which they declared an operating loss
exceeding their income for that Year. The loss'would result
in eliminating their tax liability for 1955, if the loss were
carried back to that year under the loss carryback provi-
sions of Section 172 of the Internal Revenue Code of 1954
March 29, 1958, the Eastlands filed a claim for refund of all
of the income taxes originally paid for 1935. April 1, 1959,
2n Internal Revenue Agent commenced an examination of
the taxpayer’s books and records for the purpose of deter-
mining the ctorrect income tax liability for the years 1955
and 1957. Two weeks'later,- two Special Agents began an
investigation of the tax results. An investigation by Special
Agents is a well-known storm warning to the taxpayer
that he is being investigated for tax fraud. January 23,
1960, the agents completed an investigation of the taxpayer
for alleged evasion of income taxes, They recommended

that crimiral proceedings he_h:nughtJOLta_evas;ea—fer—

- reasonable time, the Department concluded that the tax-

the years 1935, 1956, and 1957. The District Director for.

- warded the files to the Department of Justice and, after a

e —— e —

- payer should be indicted for wilful attempt to evade his in- -
* come tax as reflected by the following amounts:

: Tazxes Taxes Taxes Attempted
Year Reported  Corrected To Be Evaded
1955 $3,192.24 $21,4817.51 $18,295.27
1955 7,746.93 22,894.95 15,148.02
1957 0 4,347.97 4,347.97

June 20, 1950, the Department of J ustice forwarded the case

-to the United States Attorney for the Eastern District of

G Pl i e o
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Texas and instructed him to institute eriminal proceedings
2gainst the taxpayer. :

About the middle of June 1960 the taxpayer's attorney,
Mr. Allen Pye, got in touch with Mr, Paul Brown, then
United States Attorney for the Eastern District of Texas,
, and inquired if the Eastland file was “in the office for con-
3 sideraticn for criminal prosecution”. At that time the file

had rot been returned from the Department of Justice.
Later, in the hearing on the motion for discovery, Mr.
Brown testified that Mr. Pye “asked that when it was re-
ceived and before the matter was presented to the Grand
Jury, in the event we decided to present it to the Grand
Jury, that he be given an opportunity to discuss the mat- ) 4
ter with me, and indicated at that time that there might i
be a plea of guilty”, although Mr. Pye made no firm com- ,
mitment as to such a plea, After the file came into the office. . = - [ 13
June 27, 1950, Mr. Pye had two or three telephone conver- g

sations with the United States Attorney as to when the case .
R -~ - would be-presented-to the grand jury: December 16 Mr.
e i ":‘BrCer'én'd:Bi??ﬂ‘ééé’éEB?,ﬁff’Tu:ri:ri‘éll, had a conversation
' : 2 with Mr. E.. T. Moore; another of the taxpayer’s attorneys,

in the course of which Mr, Brown called Mr. Pye, and in-

formed him that the case was being prepared for submis-

sion to the grand jury January 3, 1961, in Beaumont, He

made an appointment with the taxpayer’s attorneys for the

following day. At this conference, the two United States

Attorneys “anticipated that the discussion would be about .

a plea of guilty”. The taxpayer’s attorney, however, said

that “he was firmly convinced of Eastland’s innocence” and

121t that “if the United States Attorneys would go into the
file more thoroughly” they would agree. Mr. Tunnell, the - .
incoming United States Attorney, then agreed to “defer pre- ' i:
. . 1 . - - ‘i

; Tl T T gt
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" senting it to the Grand J ury so that he could do just what

Mr. Moore had asked him to do”, : :

December 5, 1960, the Eastlands instituted an action in
the Northern District of Texas for the tax refund claimed
for 1955. Mr. Brown testified at the hearing on the discovery
motion that notwithstanding this recent filing — just ten
days before Mr. Moore’s conference with the United States
Attorneys for the Eastern District — Mr, Moore did not
“at that time or any time, mention the fact that [the tax-
payer] had filed a civil action”, Mr. Tunnell also testified
that there was no conversation relative to a civil action. In

———rmres

response to repeated questions from Mr, Moore, he said: “We
were talking about whether this case was going to be sub-
mitted to a grand juryornot...I Wwas not aware of your
... connection or: anybody’s else’s connection with: any civil" - R
" action in this case.” Mr. Tunnell, as the new United States
Attorney, agreed to give the case the study suggested and to.

- make an independent judgment o

S met again in March, This't stimony underscores the fact

ent ,igit;This;wguld;teQﬁire—:.-;; .
. deferring presentation of the case to the grand jury unti

that the taxpayer’s attorneys in their dealings with the
United States Attorney’s office were interested only in the
criminal case then about to be submitted to the grand jury.
At the hearing Mr. Moore contradicted the testimony of the
two United States Attorneys. He stated that at the outset’
of his conferenca he “told them that [he] had filed a civil
action; that settling the civil liability was highly important.”

Tke District Director filed his answer in the civil suit
Jam;g;y 31, 1961, denying that a refund was due. He neither
counterclaimed nor pleaded any .aﬂirma;ive defense. The

answer contains ng reference to any deficiency. The tax- , -
- T e e s e e i L A ot — T e e ey e g s W v . )
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6 Ellis Campbell Jr. v. J. M. Eastland

payer hed not paid any defwzency the tax deﬁcxency had
not even been assessed.

February 13, 1961, the taxpayer filed a motion under
Rule 34 for discovery. There was no pre-trial conference; )
the case was months and months distant from trial. The ]
taxpayer asked for production of the following documents: -

“1. ‘Any and all’ reports of the Special Agents or
of any other employee of the Internal Revenue
Service made with respect to the examination
of the taxpayers’ returns for the years 1954 through
1937.

2. ‘Any and all' written statements taken under
oath by any agent or employee of the Service.

3. ‘Any and all’ written statements and documents
"received from certain employees of the taxpayers.

prE——

-4, ‘Any and all’ documents pertaining to the failure
of defendant to act upon the claim for refund.”

The affidavit attached to the motion to produce asserted
that the several taxable years were interrelated, because an
adjustment in one year might affect the tax liability for
every year at issue.

February 21, 1961, the District Director filed an answer ;

4 " - “That said files and documents in the custody
" of the United States Attorney for the Eastern Dis-
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Ellis Campbell, Jr. v. J. M. Eastland 7

trict of Texas in connection with a criminal pro-
ceeding are privileged except as they might be
ordered produced under the holding of Jencks v.
U. S, 333 U. S. 657 or Title 18, US.C,, Section
3300, relating to production of documents in crim-
inal cases.”

The answer pointed out that the case, having been recently
filed, “is not set for trial, and in the normal sequence of
events would not be reached for trial for several months™.
In addition, the Director asserted: ‘

“Tax refund suits such as this case are handled
by attorneys from the Department of Justice, and
since the filing of this motion an February 14,
1861, said attorneys have not had tima to prepare
an answer to said motion on the merits; or to come
to Dallas for 2 hearing on the merits.

Accordingly, the defendant prayed for a stay of proceedings
pending disposition of the criminal case. ’

The motion was filed in the District Court for the
Northern District of Texas. That court transferred the ac-
tion to the Eastern District of Texas,

March 21, 1961, a hearing was held on the taxpayer’s mo-
tion to produce. We have previously referred to some of the
testimony. The United States Attorney repeated his re-
quest for a delay in producing the submission of the crim--
iral case to the grand jury. He and his predecessor testi-
fied, as noted, that in discussions with the taxpayer’s coun-

sel there had been no mention of a civil suit for a refund;

ERapu——"
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8 Ellis Camptell, Jr. v. J. M. Eastland

the taxpayer was interested in the criminal action only. On
the record, the United States Attorneys, although contra-
dicted by one of the taxpayer’s attorneys, made a good case
for the point that the criminal action was more important
than the civil action, even in the minds of the taxpayer’s
counsel.

It is a fair inference from the record that the filing of the

_suit for a refund, or at least the filing of the motion for dis-

covery, was 2 tactical maneuver to enable the taxpayer to
gain advance information on the criminal case. The trial
judge himself entertained no doubts as to the motivation
for discovery. During the hearing he asked one of the tax-
payer’s attorneys:

“What is the materiality of this stuff you want,
B mept to. be honest a.bout I‘t you want to see abo-ut
~ your defenses in‘a criminal case?” - -

_ In spite of this well-grmmded suspicion, the trial J“dgej

' concluded that if the civil suit were bona fide, it should be - el R

kept so mdenendent ‘of the criminal action that the eriminal’ -

action should be ignored. This is the fatal defect in the pro-
ceedings below. The trial judge adopted the strict view
that there “is nothing in this statute that exempts the op-
eration of Rule 34 in a civil case by virtue of the fact that
there might be a criminal case pending or a potential crim-
inal case.” He said:

~ “I will say this: The argument about there being
a.potential criminal case or not, as made by the
Government, doesn’t appeal to me. It’s a matter
of materiality here as to whether or not I should let
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G i

ycu look at the matters; because if this is a bona
fide civil suit, then the rules of civil procedure
govern it; and if it falls within Rule 34, then you
‘are entitled to have those documents produced —
I don’t care whether a criminal action is pending
or whether the Government wants to bring one or
what.”

On the materiality of the requested reports, the court was
persuaded by the taxpayer’s argument that a suit for re-
fund based on an operating loss carryback in effect puts in
issue each item of income, deduction, and credit both in the
Year of loss and the years when the loss is carried; that ]
here, the taxpayer could not be certain what adjustments 1
the Government proposed to make and what issues the ) :
Government might raise. ' :

R AR BRit 25 b st A i

s

After announcing his decision to grant the motion the

trial judge remarked, apparently acknowledging the exist-

- ence of a serious legal question, “I assume that the Govern-

ment is going to refuse to let [the taxpayer] sée [the re-
cords]”. March 21, 1961, the trial judge entered an order :
directing that all the requested documents be produced at
2:00 P.M. the next day. ' : ‘

Sevm ey

”"tp‘ Sabotiie 07
A

March 22, 1961, the District Director served a notice to .' L
take the deposition of the taxpayer on March 30, 1961. At v
the same time he filed a “Motion to Stay Order to Produce ' - g
Pending Plaintiif’s Compliance with Notice of Taking De- - '

. bosition and Plaintiff’s Giving Testimony”. This motion al- S [‘
, leged that the discovery order would require disclosure of i
3 ' the criminal file, that the Director anticipated Mr. Eastland

would exercise his privilege against self-incrimination by

e e e AR R - .
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10 Ellis Campbell, Jr. v. J. M. Eastland

refusing to reply to questions, that if this proved to be the
case the District Director ought not to be compelled to
cereply with the Order to Produce. The taxpayer filed no
answer to this Motion to Stay. The court summanly denied
the motion the same day it was filed,

- March 23, 1961, the taxpayer filed a Motion to Dismiss,

" moving that the court, “under Rule 37 of the Federal Rules
of Civil Procedure, enter an order dismissing this action
with prejudice; that judgment be entered with costs for the
defendant; and for such other and further relief as the
Court may deem proper”. The motion recited “as a basis
for the relief” the refusal of the United States Attorney to
cemply with the Order to Produce, because of his being
“under order from Mr. Fred Folsom of the Criminal Divi-
sion of the Deoartment of Justice not to comply with the
court’s order”. The District Director’s response was that he
‘had ro obJectxon to dismissal of the complamt without prej-

~ udice to the rights of either party, or to dismissal with
prejudice- “provided that-it is-clearly understood that such -
action dees not prejudice the United States with respect to '

- any claim it may have against these plaintiffs.” -~

At the hearing March 24, naturally enough, the trial judge
was in doubt as to the reason for such a motion. The tax-
payer’s attorney stated that the reason was to cut off the
Government’s “tremendous counterclaim”. This was the
colloquy: :

“The Court; . I can't see how dismissing this

lawsuit with preJudxce would settle your tax ha-
bility for 1935.

" e s a8 e A e ——— . — ~ e e eeeme + = o w— o e
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" : “Mr. Pye: Well, we want this judgment, of
; ! course, to cut off any right of counterclaim — 3
3 to cut off any counterclaims or cross-actions that '.
they may have against this Plaintiff; in other. -
“ words, to settle this tax liability for 1935. It’s the :
b type of thing that we might end up settling it that
j ; ' way anyway; but under the circumstances we now
g find ourselves in, why, we felt that this would be
3 the best way to settle it. :
j
! “This settles it as far as he is concerned, Your
: Honor. He doesn’t have to worry about a tre- )
. merdous countercluim; whether it has good basis P ) ]
; for it or not. And when are they going to bring it, if "
_ they are going to bring it.” 5
; -

Then, and no deubt to the surprise of even the taxpayer’s
'~ attorney, whose motion had not asked for such action, the

o uialjudge cameupwith the ideat

; B ~ Court to strike their Answer in this case and enter ~ . - . .
: ; Judgment for the full amount of your suit?”
In reply, the United States Attarney stated, in part: - - i
“I think the Court understands that I do not .
' stand in defiance of this Court. I respectfully de- : ‘
‘ cline on the grounds asserted in this Order. Imust s
: assume responsibility for it, notwithstanding direc- : 2
: tion from higher officials, because the records are 3
E i in my custody. ' S ; -
3 T T e e e
i ,
e 3




Ellis Campbell, Jr. v. J. M. Eastland 13

do anything as to any criminal action that the
Government might bring against them. That’s in-
dezendent,

- “However, on the other hand, I will do such as
I think I can do under this Rule 37 to prohibit the
“Government from asserting any civil liability
2gainst them.” .

Wizhout hearing any evidence in support of the complaint,
the district court entered a judgment March 25, 1961,
denying the taxpayer’s motion to dismiss, striking the Dis- - s
trict Director’s answer from the record, and decreeing that :

the, taxpayer receive the full amount claimed, $3,066.24,
with interest and costs,

b
o general, we agree with the view expressed by William

: :"r'f““‘T'D;VMit.ch’elli, former AttorneyG—en 1 anof the Ad. =~ T e

35
%
3

;

:  visory Comumittee that drafted the Federal Rules of Civil .
o Froedure, inastatement often quoted: - .

. “It ought rot to be necessary to resort to dis-
govery against the Government .« . [for] the
Government litigates with its citizens and ought to :
be frank and fair and disclose all the factss

There ére times however when the Government, because it
is the Government, must withhold or postpone full dis-
closure. This is such a time, ‘

SFederal Rules of Civil Procedure, Proceedings of the Institute at
Washirgion, D. C., Oct. 6, 7, 8, 1938.

e e e e e e ——_
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“But, I would pray the Court that ro such harsh
remedy be exercisad against the United States
Government that it could not later stand on the
merits of any lawsuit — civil or criminal — tkat ]
might be before the Court — and stand or fall with
the merits of the case without regard to any wrong-
doing upon the part of any agent of the Govern-
ment that is personal in nature.”

" The Court held:

“Therefore, the Court thirks it is most ill-be-
coming cf any party, and particularly an agency
of the Government of the United States, not to
obey a lawful order of the Court.

. “Ncw, the Court feels that this is a lawful order.
If # didn't, it never would kave entered the order.
- And, therefore, I think that as drastic steps as are
- permitted under Rule 37 should be taken against
__the Government in this case; with the exception - :
. of I'm not going to put the Umted States Attérney ~
'i,.‘;;,,or hzs Asszstant in 3¢ﬂ. o e

“J. am not going to put Mr. Campbeu in Jaxl

“If the Court were inclined to put anybody in
jail it would be that man up in Washington that
told you to disobey this Order.

“But now, of course, the Court has assumed at
all times that the Plaintiffs filed this suit for re-.
fund in good faith. And I am not here disposed to

o 2
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A. In a mine-run civil case the discovery provisions of the
Faderal Rules of Civil Procedure apply to claims against the
Covernment,* and courts have imposed sanctions upon the
Government for disobeying orders to allow discovery.®
Usually, when the taxpayer is seeking a refund or resisting
payment of a tax deficiency assessed against him the United
States is just another litigant. In such cases we start with
the feeling that fundamental fairness to both sides — the
Government starts with 2 great advantage in investigative
resources — requires recognition of the taxpayer’s right to
pre-trial discovery of the reports of the Internal Revenue
Agents who examined the taxpayer’s books and records.

However, 2ll discovery rules exempt privileged matter.®
In the district court the Director first relied primarily on

Jencks v. United States, 1057, 353 U. S. 657, 77 S. Ct. 1007,

4Sce 2A Barron snd Holtzoff, Federal Practice and Procedure

(Wright's Ed. 1561) § 651.1; 4 Moore, wederal Practice (1950)

. .- § 26,25, Sce also Berger and Xrash, Government Immunity from

iscovery, 59 Yale L. J.:1451 {1950); Comment, Developments

E the Law-Discovery, 74 Harv. L; Rev. 910,988, 1033-1042,
1051 (1981); Porter, Discovery Against the Government, 8 Prac..
Lawyer 61 (1960); MzcAsbell and Sriell, Scope of PDiscovery
Against the United States; 7 Vand. L. Rev. 583 (1034); Miller,
Availability and Use of Non-Public Government Records and

.~ Reports in Civil Ligxgation, g Syr. L. Rev. 163 (1938); Carrow,

- Government Non-disclosure in Judicial Procecdings, 107. U. Pa. .
L. Rev. 156 (1958); Ncte, Remedies Against the United States- ..
snd Its Officials, 70 Harv. L. Rev, 827, 934-38 (195T); Speck,
The Usa of Discovery in United States District Courts,. 60 Yale

L. J. 1132 (1951).

sUnited States v. Procter & Gamble, 1958, 358 U. S. 677, 631, 78 S.
Ct. 933, 2 L. Ed. 1077, United States v. Cotton Valley Operators
Comm., W.D. La., 1549, 9 F.R.D. 719, aff’d by an equally divided
Court, 1830, 339 U. S, 940, 70 S. Ct. 793, 94 L. Ed. 1356; O'Neile
v. United States,.E.D. Pa, 1048, 79 F. Supp. 827; Mitchell v.

Bass, 8 Cir., 1958, 252 F. 2d 513. '
«The privileges to which Rule 34 refers are common law, eviden~

tia? privileges. United States v. Reynolds, 1935, 343 U.S8. 1,6,
73 8. Ct. 528, 97 L. Ed. 727. ‘

5O
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1L Ed 2d 1163, and the “Jencks” Act, 18 US.C.A. § 3500.”
In the argument bealow and before this Court the Dircctor
took a broader position. He argues that considerations of
public policy should Brevail in order to prevent the cjvil
discovery ruics teing subverted into 2 device for improperly
obtaining discovery in the eriminal procecdings. He arcues
2% reperts, especially the reports of the special agents
(whose function is to investigate criminal aspects) neces-
szrily include material protecied by executive privilege
and the works preduct-doctrine; and probably includes mat-
erial protected from disclosure by the informer's privilege.

718 U.S.C.A. § 2500 (P.L, 85-269, 71 Stat. 5935), in part, provides:

“(a) In any criminal prosccution brought by the United

States, no slatement or repert in the possession of the

United Statas which was made by a Government witness

or prospective Government witness (other than the defend-*

antg te an agent of the Government shall be the subject of

subpcena, discovery, or inspection until saiq witness has
testifiad on dircqt examination in the trial of the case.

ment (as_hereinafter defined) of the witness in the pos-
session of the United States which_relates to the subject.

Dllie ot aEer = o

matter-as to which the witness has _testified. If the entire. .

contentsAoSanrsuch‘sratﬁﬁ'é?irfélﬂe to the subject matter

e i i i i

=

.
4
s
ol

of the testimony of the witness, the court shall order it to
beddehvercd directly to the defendant for his examination
and use, -

R "‘(d)f»ffﬂthéiﬁhiiitréa75l‘.§e§ﬂelec’:’tsmx;c>'tr to comply ‘with-an

“order of the court uader paragraph (b) or (c) hereof to
deliver o the cdefendant any such statement, or such por-
tion thereof as the court may direct, the court shall strike
Zrom the reeord the testimony of the witness, and the tria]
shall preeeed unless the court in its discretion shall detere
m.rlc thdat the interests of justice require that a mistrial be
ceelared.”

“[Tike legislztive history of the Jencks Act ‘reaffirras’ [the
Supreme Courti’s) holding in Jancks v. United States, 353 U. S.
837. 77 S. Ct. 1007, 1 L. Ed. 24 1103. ... The command of the
statute is thus designed to furthor the fair and just administra-
tion of eriminal justice, a goal of which the judiciary is a special
guardian.” Campball v, United States, 1961, 365 U. §. 85,
£1S.Ct. 421, 5. Ed. 2d 428. Sce also Clancy v. United States,
19561, 363 U. 's. 312,81 S, Ct. 645, 5 L. Ed. 24 574,

TR




16 Ellis Camgpbeli, Jr. v. J. M. Eastland

(2) We do nct know what matcrial in the files may hap-
pen to be protected by the informer’s privilege® If there
were any such materiz], it should have been protected by
an appropriate exception to the order. (b) Executive pri-
vilege is narrowly confined to matters affecting the nztional
security, such as military and state sccrets. It may not be
mvoked lightly.® “There must be a formal claim of pri-
vilege, lodged by the head of the department which has
control over the matter, after actual personal consideration
by that officer.”” United States v. Reynolds, 1933, 345 U. S.
1, 73 S. Ct. 528, 532, 97 L. Ed. 27. There is no basis here for
the claim of executive privilege.’® (c) The “Jencks” Act, 18
US.C.A. § 3500, applies only to discovery in a criminal pro-
secution. It is important and relevant here with respect to
good cause, because of the interrelation between the cri-
minal proceeding which was about to be instituted and the

3

e,WouId think th t“some of the re-

i“

p-,m.s or—po"tmns of-the- reports muswcom@wuhmih&scop‘. '

of the work-products doctrine.’t See United States v. Wood-
ner, S.DNY 1959, 24 FRD. 33. To obtain mscovery of

8The answer to the mction to procduce doas not allege that there
wzs any matter protected by the informer’s privilege. The ap-
pellant’s brief, noweve* takes it for granied that discovery
in this cass would give access o the identity of informers and
to information which they furnished the Government.

sXramer and Marcuse, Executive Privilege — A Study of the Period
1953-19C9, 29 Geo. Wash. L. Rev. 623, 827 (1961).
10The Governrient points out that only three days elapsed between

entry of the order to preduce and entry of judgment against
t.*e District Director: {hat therefore the Director did not have
tima to prepere a farmal claim of executive privilege.

"’.l‘o!man Discovery Under the Federal Rules: Production of Docu-

* * menfs and the Work Product of the Lawyer, 58 Col. L. Rev.
458 (1958); Comment, Developments in the Law — Discovery,
74 Harv, L.. Rev. 940, 1027-1046 (1961).

e e [— i < S i S
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work-preducts, there raust be an unusually strong showing
of geod cause 4o justily discovery of such writings; they are
Tot adsolutely priviieged. Hickmen v. Taylor, 1947,329 U. S.
485, 67 S. Ct. 285, 91 L. Ed. 451. The District Direcior, how-
ever, has never claimed absolute ‘priviiege; he has zsked
only ‘hat discovery be postponed. The real issue, therefore,
is whazther there was good cause for the order when and as
it was issuad.

B. What constitutes good cause varies from case to case.
Two circumstances distinguish the situation here from the
mine-run situation in discovery against the Government:
(2) the interrelation of the civil action with the criminal
action and (2) the absence of a deficiency assessment.

(1) There is a clear-cut distinction batween Pprivate in-

teresis in civil litigation and the public interest in a criminzl
brosecuZion, between a eiwil trial and a eriminal trial and

- batween the Federal Rales of Civil Procedure and the Fed-

eral Rules of Criminal Procedire. But these distinctions
do not mean that a civil action and a criminal acticn in-
velving the same parties and some of the same issues are
sO unrelated that in determining good cause for discovery
in the civil suit, 2 determinztion that requires the weighing
of eilects, the trial judge in the civil proceeding should ig-
nore the effect iscovery would have on a criminal pro-
ceeding that is pending or just about to be brought. The
very fact thet there is a clear distinction between civil and
criminal actions requires a government policy determina-
£on of pricrity: which case should be tried first, Adminis-
trative golicy gives priority to the public interest.in law
enfcreement. This seems so necessary and wise that a trial
judge should give substantial weight to it in balancing the

£

L i
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pelicy againét the right of a civil litigant to a reasonably
prompt determination of his civil claims or liabilitics.

In handling motions for a stay of a civil suit until the dis-~
-positicn cf a criminal prosecution on related matters and
in rulizg on motions under the civil discovery precedures, a

-“judge should be sensitive to the diffcrence in the rule: of

‘&scovery in civil and criminal cases. While the Federal
Rules of Civil Procedure have provided a well-stocked bat-
tesy of discovery procedures, the rules governing criminal
discovery are far more restrictive. Compare Rules 28 through
317, Fed R. Civ. P., with Rules 15, 16, and 17, Fed. R. Cr. P.
‘Szparzte policies and objectives suppert these cifferent

iles. 2 Under Rule 16, Fed. R. Crim. P, the counterpart
of civil Rule 34, limits discovery of documents and objects
1o those “obtained from or belonging to the defendant or
ctrzinad from others by seizure or by process”. And 18

. LS.CA. § 3500 does away with any pre-trial discovery of
stazements of a government witness. A litigant sheuld pot . . .
-Ba allowed 15 make use of ‘the liberal discovery preccedures:: -

Taciiioanlly, ihe marrow scope of discovery in criminal litiga-

noculize £o criminal law;-Tirst; there has been a fear that brodd

s @izclosure of the cssentinls of the prorccution’s case would re-~

st in periury and manufzctured evidence. Second, it is sup-
i+ wosod thot Tevenling the identity of confidential government in-
formantz would create thae ovvortunity for intimidaticn of
prospoctive witnesdes and would discourage the giving of in-
feomation to the government. Finslly, it is arqued that since the
self-inerimination privileze would cffectively block any at-
-+ tzmp's Lo discover from the defendanti, he would retain the
orportunity to surprise the prosccution whereas the state would
be unable to obiain additional facts. This procecural advantzage
<..;. over the prosecution is thought to be undesirable in light of the
Cefendant’s existing advantages. The valicity of cach of these
objections must be appraised in each of the situations in which
. the defendant may seek discovery and must be weighed against
the importance to the defendant of the disclosure.” Comment,
Davelopments in the Law —— Discovery, 74 Harv. L. Rev. 940,
L1032 (18481). :

tion {s jusiificd by ‘three considerations. which: are snid to be. ..
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applicakle to a civil suit 25 a dodge to avoid the restrictions
on criminal discovery and thereby obtain documents he
would not otherwise be entitled to for use in his criminal
suit. Judicial discretion and procedural flexibility should
be utilized {0 harmonize the conflicting rules and to prevent
the rules and policies applicable to one suit from doing
violence to those pertaining to the other. In some situations
it may be appropriate to stay the civil proceeding. United
States v. Bridges, N.D. Calif., 1949, 86 F. Supp. 931. In
others it may be preferable for the civil suit to proceed —
unstzayed. In the proper case the trial judge should use his
discretion t¢ narrow the range of discovery. Here, however,
the trial judge seeraed to think that he had no discretion —
once discovery was moved for in a civil suit. '

A taxpayer about to be indicted for fraud carries a heavy
burden when he asks to inspect the Government's criminal
files containing reports especially prepared with criminal 7
prosecution in mind. We are not talking about somie vague = -
- suspicions that might' in~the” future lead to 4 crimipal

Justice has decided should be instituted, and one that would

“have been submitted to the grand jury but for the urgent -
pleas of the taxpayer. The possibility of criminal prosecu-
tion was no news to the taxpayer; during 1959 the presence
of the Special Agents put the taxpayer on notice. On the
facts, the trial judge found — or expressed the cpinion —
that “to ke honest about it” the purpose of the discovery

as “to see about [the] defenses in a criminal case”, There
the proceedings should have ended, with dismissal of the
motion or a stay of the proceedings,

Instead, the trial judge held that the suit for refund was

.
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a bone fide suit, and as such, it was completely “independ-
ent” cf the criminal case. If a taxpayer files suit in bad
faith, it is an abuse of process; but his good fzith on a suit
for refund does not sanctify the motion for discovery. We
take the view that whether or not the suit, as distinguished
irom the motion, was bona fide, the effect of granting the
rotion was to give pre-trial discovery of documents denied
the taxpayer in the criminal case. The order nullified the
effect of section 3500. It was an open invitation to taxpayers
under criminal investigation to subvert the civil rules into : !
2 device for obtaining pre-trial discovery against the Gov- ‘
ernment in eriminal proceedings. ' 5

2) The District Director’s motion to stay was based, in _
'oart on the administrative policy a2gainst asserting tax defi-
cien .c-\.:. before development of the criminal case. At such v
.. time, after the criminal case had progressed, the issues co T b

~ would ba clarified and the assessment of deficiencies would L

be a factor in co*mdenn« a limited and timely discovery. . -
e e At that time the taxpayer might more approPnately argue ... ... L
oo that it is the Internal-Revenue-Agents’ knowledge of the - o o
~. ... pardeular aspects’of the taxpayer’s business Which he is
entitled tc discover in order to have an understanding of the
* reason for the deficiency assessment; here, the argument
was prémature.

iR

e

The taxpayer filed a complaint based on their own knowl-
edge of their financial affairs, They had all the knowledge
they needed for purposes of proving their case. In effect,
they asked for information on a counterclaim the defendant ;
had not asserted. : 3

These facts distinguish the case from Frazier v. Phinney,

e e A b ey L e cn s ha ot e o p—— e =




f;, Ellis Cempbell, Jr. v. J. M. Eastland 21

S.D. Tex,, 1839, 22 FR.D. 405'* and Commissioner v, Lica-
voli, 6 Cir., 1838, 232 F. 24 238. In those cases the civil action
was the direct result of a2 tax deficienc ; the District Direc-
tor refused to zive the taxpayers any information whatso-
ever concerning the basis of the deficiencies and penalties
assessed against him. To the extent that this opinjon differs
from the opinions in Frazier v. Phinney and Commissioner
v. Liczvoli, we diszpprove of those decisions. In Frazier v,
Phinney the court said:

“By assessing and ecllecting the alleged income tax

n
Ceficiencies, penalties, and interest, defendant laid

the necessziy basis upon which plaintiffs could in-

volie the jurisdiction of this court. If defendant had

not assassed and collected such amounts, he might

centend that this court did not have jurisdictionand
 might refuse to ciscuss the basis for such alleged =
- tax deficiencies until all criminal actions related - o
- thero to have been disposed of. But by permitting -

- plaintiffs to cbiain the jurisdictic:

cceed-expedi
teusly with the adjudication of their tax liability
and to use all discovery procedures permitted by
the Federzl Rules of Civil Procedure, Thus de-
fendant cannot deny plaintiffs access to the re-
quested agents’ reporis solely on the ground that

__defendan;i gave them the right to. pr

- 13“Tais is apparently the first reported case in which a taxpzyer
K has sccured e revenue azent's report. The fact that the district
director refusad 1o give the taxpayer any infocrmation what-
sodver ccncarni the basis of the deficiencies and penalties
assassed against imy, gave him such a sirong argument for pro-
duetion thzt it tecomes diffieylt to evaluate the decision zs
3 rececent o {uture litigation in which the taxpayer may have
= W more informaticn but additional knowledge of the basis of the
q - governmment's claims would aid his case™ Note, 29 U. Cinn.
270, 271 (1950).

e NI o et e e L L e e e e——— ——— .

o




O W IR T G T T o
i i

RSN

e

22 Ellis Cempbell, Jr. v. J. M. Eastland

they might obtain informaticn and Government evi-
_gence intended for use in a pending criminal ac-
tion. This motion for production of documents will
- be considered, therefore, solely upon established
criteria under the Federal Rules of Civil Proce-
dura.” '

W3 agree with the district court in attaching great weight‘

to the assessment of tax deficiencies, although we are now
considering it in its bearing on gocd cause rather thanasa
kasis for jurisdiction. When the Government is the moving
party and has made a claim for tax deficiencies it has
elected, as in bringing an indictment in a criminal czse,
not to “leave the transactions in obscurity from which a

- trisl will draw them, [but to] . . . expose them fully™.
“United Stetes U Andolschelk, 2 Cir; 1944, 142 F. 2d 503 (pez: i
Judge Legrned Hand). “The rationale of the criminzl eases

i accused -
" " also has the duty to see that: justice is done, it is_uncol

. United St

is that; since the Government which prosecutes an.

scionable to allow it to undertake prosecution: and then
favoke its governmental privileges to deprive the accused

. of anything which might be material to his defense. Such

rationale hes no application in ¢ civil forum where the Gov-
ernment is not the moving party, butisa dejendant only on
terms to which it has consented.” United States v. Reynolds,
1653, 345 U. S. 1, 12, 73 S. Ct. 528, 535, 97 L. Ed. 727.

In discussing good cause in Phinney u. Kay the court em-
phasized that the defendant had “refused even to discuss
the matter or have a conference with [the plaintiffs] re-
garding the alleged tax deficiencies” and that “denial of
producticn would unduly prejudice the preparation of plain-
Hiffs’ case and cause them hardship or injustice”. That is

AR A
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- zot this case. Again it must be remembered that the Dis-
- trict Director did rot refuse to furnish the reports under
2 cizim of absolute privilege. Fe asked only that discovery
22 daferred until 2 later znd more appropriate time. There
is nothing in the recerd to show that the taxpayer needed
the information immediately or that he would have been
prejudiced in kis civil suit by a reasonable delay. As pointed _
cut, the suit had keen filed cnly recently, it was not on the ]
trial docket and, in the normal course of events in the busy .
Eastern District of Texas, it was a long way from trial. 3

C. In concluding that on the focts the taxpayer failed to 3
show gecd cause telow, we are influenced by the scope of -'
the order. The crder requires the production for insgection
and photographi g af “z2ny or 211” Tevenueagents' regorts :

- s'a,:zammgftqtlg%%{etbgdefmiencies,for,t’he‘years'-maé;.z:-~:~: i |
- 1855, 1935, and 1957. The reports prepared as part of a o
~ (Gominal mvestigation would necessarily contain informa-
- ton of importante 14 2 criminal proseeution that would have :
. Do recassary relation to the refund claim but could rot b T
© " physically separated in the files,

-4
3
B

[
fu
{L

iscovery and other remedies were availabie

vhich weuld nct ke vulnerable io improper inspectioi.
Thus, the plaintiffs were clearly entitled to discovery of any ‘ 3
documenis obizined from the plaintiifs’ files. By interroga- i .
tories under Rule 33, the plaintiffs could learn the names v
ard addresses of persens having knowledge of relevant
-acts. By depositions under Rule 26, they could ascertain
ralevant facts known to the agents. The rationale for dis-

.

covery is “to escapa frcm the sporting theory of litigation ?
towards the principle oz an ogen proceeding in which sur-
rrise is minimized znd the Opposing legal and factual posi- .
- - T LTI e L - s
W




“pare his case promptly. 2gainst the publicinterest in with--
_helding the full disclosure sought here, the following ele-
~nients tip the scales in favor of the :
- giscovery would give. the '

2 Ellis Campbell, Jr. v. J. M. Eastlend

tions are fully clerified for the enlightenment of the deci-
sicn-malker.”** There could be no question of surprise as to
the facts, because the taxpayer’s right to a refund depended
on fincncizl records in his possession and facts within his
knowledge. The taxpayer could be surprised only by a con-
tenticn tae Government might make based on the Agents’
legal interpretation of the facts. This then was a case that
sied for a pre-trial conference (a form of discovery). At
ek a cenference the issues could be clarified, to avoid
surprise, but there would be no necessity for the Govern-
ment to groduce the confidential reports. After the criminal
czse had progressed, there would still have been time for
other pre-trial conferences, if needed, and a limited dis-
covery, without the delay prejudicing the civil case.

' ng;}.?jr}e;}jigilj.g,::}_r}‘b_;a,;l,‘ang:‘ing'th_e individual’s right to pre-

A ould give aXpayer. pOsSes
deniad him in the eriminal proceading; (2) there is reason
to think, “to be honest about it”, that the motion for dis-
covery (if not the suit for refund) was for the purpose of
obtaining the otherwise unobtainable reports; (3) the Gov-
ernment was not the moving party seeking to recover while
withhelding information that might defeat recovery: it as-
sessed 1o deficiency and asserted no counterclaim; (4) the
Di's.tricf Director did not claim an absolute privilege but
asked only for a reasonable delay; (3) the record is bare
of any showing that a reasonable delay would have preju-

4 give the t

$4Comxr.ént. Developments in the Law ~— Discovery, 74 Harv. L.
Rev. _9’40,' 1028 (1981).

DistrictDirector: [¢) -
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cdiced the taxpayer in the civil suit; (§) limited discovery
Ly interrogatories 2nd cther remedies were available to the
taxpayer; (7) the success of the taxpayer’s suit Cepended
on the truth or f2lsily of his own reccods and his know-
ledge of his own financial affzirs; (8) the taxpayer filed a
moticn o dismiss with prejudice; (9) that motion to dis-
miss, following the Director’s rotice to take the taxpayer’s
depcsiticn, raises a fair inference that the taxpayer, instead
of making the same full disclosure he was asking from the
Governirent, intended to claim his privilege against self-
incrimination, In short, the taxpayer failed to show good
czuse fcr the order of discovery issued in this case.

- Right or wrong, the tria] judge issued an order which the
District Director declined to obey. The United States At-
terney, however, acted under instructicns from kis superi-

— 075, made a goed faith refusal, and respectfully explained his

legal position to the Court. Ni otwithstanding the tria] jucge’s
indignation, therefore, we do not have before us a defiant
litigant whese defiance, as an agent of the United States,
is particularly irresponsible and ill-becoming. :

Rule 37 (2) provides the sanctions available when an
order for disccvery is disobeyed. In addition to an order
2sed on contempt, the court may make such orders as are
“Just?, including orders to: (1) take any fact as established"
for tie purpeses of the action; (2) refuse to allow the dis-

obedient party to SUPpOrt or oppose designated claims or.

defenses; (3) strike out pleadings, dismiss the. action, or
render a judgment by default against the disobedient party;
and (4) direct the arrest of the disobedient party. Under

N
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Rule 35 (e) no defauit can be entered against the Govern-
mont unless the cleimant establishes his right to relief by
satistactory evidence.

The rules of law governing the interplay between Rule
55 (e) and Rule 37 (b) have not been firmly csteblished.
Rule 35 (e), which sets the focus for other subsectiors of
the Rule, provides for the entry of a default judgmert
ainst a party who “has failed to plead or ctherwise defend

acl
b
zs provided by these rules.” The thrust of this section is
Girected to instances when a party by neglect or inactivity
tas failed to prosecute or defend a suit. The suzgestion that

s

ule 55 (e) may be limited to cases of inaction is strengthen-
ed by its origir. The provision derives from Title 28, former
Saction 753 which set forth the duty of the United States
district zitorney to file an answer in suits against the govern-

3

" et when the complaint was served on him. Section 763

provided: “Should the district attorney neglect or refuse

3

- tofile the answer or defense, as required, the plaintiif may

- " preceed with tha ¢ase under-such-rules. as.the.court may
" zdopt in the premises; but the plaintiff shall not have judg-

ment or decree for his claim, or any part thereof, unless ke -~

shali establish the same by proof satisfactory to the court.”
The Third Circuit has declared that Rule 35 (e) does not
asply to cases where the Government has filed iis answer
and defendad vigorously, but it took care to buttress its af-
firmance of judgment against the United States by point-
ing cut that the trial court had not entered a true default
judgment, Reynolds v. United States, 3 Cir., 1951, 192 F.
23 627, 998, rev’d on other grounds, 1933, 345 U.S. 1,7
S. Ct. 528, 97 L. E4. 727.On the other hand, Professor Moore
finds that Rule 55 (e) does restrict the sanctions provided
by Rule 37 (b) when the litigant involved is the Govern-
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2, Federzl Practice §§ 37.04, 6 Moore, Federal
§ 3312 (2d ed,, 1953). See also Jeckson Buff Cor-
Boruiicn v, Marcelle, ED.N.Y, 1957, 20 FRD. 129; Note,
Davelogmenis in the Law — Discovery, 74 Harv. L. Rev.
£4), §33-29. While recognizing that Rule 55 (e) limits Rule
37, Professor Mooare provides an easy escape from the flat
prohibition by zsserting that a court could impose other
anciions against the Government under Rule 37 which’
would have the effect of establishing Government liability.
Reyrelds v, United States, supra; O’Neil v. United States,

ZD. Pa, 1848, 19 F. Supp. 827, rev'd ca other grounds, 3
Cir, 1049, 174 F. 2 :

d 931. Such an interpretation provides
the advantages of technical compliance without
the courts from enforcing their discovery orders

-3
Bractice

preventing _

-

Irrespective-of the sweep of

Rulé 35 (e) itsalf, we feol
at is underlying poliey reaches the instant case. The Rule

2 the rationale that the taxpayers at large should.

J
. 5.
[

-
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i

biceted 15 the cost of a ju
ty against a- govérnment oificial “whick ¢omes as a
indfall to the individual litigant. The private party must
first demonstrate that there is some basis on which he'is
entitled on the merits of his claim to receive judgment. A
court sheuld aceord respact to this policy beyond the con-
fines of Rule 53 (e)’s strict ccverage when it can do so
without running against a couniervailing consideration. The ;
court took this position in O’Neil v, United S:ates, supra.
We agree with O'Neil. In the instant case the trial court’s
ruling did unnecassary violence to the policy against enter- .
ing unsupperted default judgments against the Government :
when it abruptly struck the Government’s answer and en-
tered judgment for the taxpayers at a hearing on 3 motion
by the taxpayer for dismissal of his claim with Prejudice.

ubjeete dgment entered as a

;
8
,—-

£ g
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ere is no shred of aifirmative cvxdcnce in the record to

Pt

suppert: a recovery by the plaintifis. In fact, on the record,
there is a strong implication that the taxpayer, the District
Diractor, the United States Attorney, ard the trial judge
hiraself recognized that the texpayer probadly owed more
to the CGevernment than the Government owed to him. In
arguing for dismissal of his claim with prejudice the t2¥-

Fayar virtually acknowledged that his purpose was to fore-
clcse the Government from asserting any counterclaim.
Considering that in final analysis the judgment was agzainst

tha American taxpayers 2s a ¢lass, the plaintiiis should have

zan compalled to introduce their books, records, or some

other gvidencs to show that they actually had suffered an

oparating less; at the present we have only the plamtxﬁs’
antested allegations as to the loss and its extent.

Wkan - th2 Covernment has refused to comply with dis-

“cove ery orders, as a. sanctiocn under Rule 27, the court may
declare 2s estzblished particular matters of fact which the

private lii.iant might have established through. evidence

. obtzined irom the Govemment under the discovery pro-
~.cedures. Thus, in Rmﬂwlds v. United ‘States, the widows of
civilizns killed in the crash of an Air Force plane were re-

fused access to information concerning the crash The court
daclzred that the accident would be deemed tohawve result.2
from the defendant’s negligence. But it held a hearing to
determine the extent of the widows’ damages. Here, the
plaintiffs did not show that they were dependent on infor-
rmation from the Geovernment to prove their loss; they sought
discovery for the purpose of anticipating collateral objec-
4ons that the Government might raise. In scme circumstanc-
es, in soma casas, it might be an appropriate sanction under
Rule 37 to prohibit the Government from raising collateral

e o
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2 the court should not have relicved the

ving those elements of their claim that

were indepandont o ¢ & maiters on which they sought dis-

Covery. Such a limit on the Sanctions affords the Govern.
by

~

=enia substantin) Frotection against judgments on baseless
clnims Ipi incumbenten court under the spirit, if not the
lettor, ¢ 2ule 33 (e) to extend this measure of protection
o 22 publip gn whom will fal] the ultimate burden of an

2ule 27 (b)) prevides 2 range of Sanctions for the ep-
ereemant of Ciszovery ordars, And it vests discretion in tise
izl courtin the szlecticn of the partieular Sanction 1o use,
This Court is reluctant to disturk an execcise of diserotion
by a triz? judge, “but when We are convineed that the court
telew acs Cxcoeded a proper discretion in that the crder
imposed was 1ag sirict or was Lnnecessary under the cir-
Famsloness, we wenld ba Temiss in our duties if we 2id not
S8 tazl cidar asica Syrceuse Broadeasting Corp, 1, Heys.
nouse, 2 Cir, 1839, 271 . 2d 910, 915, In ihis €252, we can-
. =22 e eonclusion that the tria] Jjudge exceeded his

ucielal diseretion in granting Judgment for th plaintizy He

e P e i TG
ISAs-Judas v wiormn

an utn’e'cessiéﬁly, broad discovery order with an

- BRdesitmily sram s2action.’* We beliove that tha ends of

anosald recently—ix 't_,l"-_ékaughwszudjrr:»—‘-‘An-va‘p"
f2ta-Judga's SAPpESach Vhoa Ra lewing District Court Sanc-
s Imnosed [on the Purpose of Insuring Comyliance with
PreTrial Orders, 29 IR.D. 191, 421, 495, “I... bezin with the
assu:n:,.tx'cn that federa] district judges are men of high pur-
Bose wio oxor i i just?
they sea it IZ this were not so, the wide range of discretion
e R to district judges by tha Rules woyla net have
been 10 lo thom, |, . [Howevcr, the] sanctions of dismissal
angd of judzmen: by delanlt are savere sanctions, and appellate
Judzes telicve they woulg be remiss in their dutics iZ they
chosa only io :ubb;er stanqp such orders of lower courts. To

E‘tules..'o;:: Izm ccriain that the draftsmen did not Propose that
oy szould ke used hberal!y in order to eliminate the actua]
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..use.in the civil case.
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o

justice would best be served by remanding this case for a
full trizl on the merits. The civil suit should be given a
scaend start. If the plaintifis wish, they may submit a new
motion for discovery. Thae merits of the motion will be un-
acted by the complicating factor of a parzallel criminal

-7

preceeding.
The judgment is REVERSED and REMANDED.

BELL, Circuit Judge, concurring specially:

I concur in the result enly. My view is simply that the
irizl court zbused its discretion under the facts in finding
tha necessary good cause for the production of the reports
then in the criminal files of the United States attorney for
4 Moore’s Federal Practice (2nd ed.),

§ 32.04.

Tre criminal aspect of the matter could not be ignored.
_ The end result was tantamount to allowing discovery under

-~ Federal Rules of Civil Procedure in a criminal proceeding,
scmething we are powerless, as was the trial ccurt, to
authorize. The motion of the government to stay pending
disposition of the criminal case should have been granted,
and of course, all proceedings thereafter were nugatory.

trizl cf case. § I sucggest that appellate judges believe that a
district judége should approach with ‘hesitation the use by him
of dismmissal sanciions. Where an alternative, less drastic, sanc-
tion would be just as effective it should be utilized.”

Adm. Oifice, U. S. Courts — Scofields’ Quality Ptrs., Inc., N. 0., La.
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October 23, 1962

MATRICK H.ICANLON

Louis F. Oberdorfer, Lsquire
Assistant Attorney General
Tax Division )
Departrment of Justice
Washington, D. C.

Dear Mr, Oberdorfer

Your letter of Scptember 15 rcached my desk today,
and Mary and I both remember with a great deal of pleasure
J. B. Clarkson, who apparcntly is quite a historian as well

- as quite a promoter of friendly hospitality.

e have not been able to give the full data which
we had hoped when we were in Mashington because of the tragic
events in Mississippi with which you are familiar and in

~connection with which I have been’ doing some legal work.

However, we hope to get the letter to all of you within the
next few days.

With best personal regards and thanking you for the
courtesies shown to me while in Washington,

Sincercly yours )
Qz-//w;/{zw/f;/u(/f\
John C. Satterfifld
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