Carl ¥, Belchor, Chief . Jamary 21, 1963

Scaeral Crimes Soation .
_ )y l3, i g

MarshallT, Colding

In re McoShanej Suggested Strats;y

Our stratcxy in thi: case is to attempt to mininice tao
arca in which tho Stato can offor oral proof at a public hearing
on the petition, and if possible to shape the caso to a stage
where the requested relief caa be granted without the nogensity
of any public hearing whatscover. In our brief on the merits in
regard to the paragraph (c) (2) aspect of the petition we have.
urged the contention that only by evidense -suffiolent to raise a
substantial doubt as to whother a situation existod or reasonably

. eould have been thought to oxist requiring HoShane to take action.
... ¢an'a defonse to the petition ‘be made requiring denial of tho writ.
“ Gur intention, therefore, 4s (1) to attempt to restrict the State

_4n any_oral hearing to prezenting ovidence on this point, pre-

oluding thenm from going into the more goneral area of what actions -
should have beon taken to deal with the situation, and (2) if it

c=n bo ascertained before oral hearing that the State has no
¢ddonce to presont relev-ut and watoerial the issue ag above
limited, to obtain jJudgment without oral heiwir:<. ‘

Thero are 2 nutber of proccdural steps tint we can take to
achicve this end, One poscibllity is to request that the cour:
rocuire the State to gpecify in its answer what it cllesec the
feots to be and to support its allegations with afficavi-c, Ve
will then have the right under 23 USC 2243 to go behind the con-
clusory allegations of the affidavits by propounding written inter-
rogatories to the affiants. The ancwors to the interrogatories nay
disclose that the affiants & not in fagt have a sufficiont factual
basis for their conolusions (or the conclusions that the State will
attempt to infer from their affidavits) to rebut our priza facle case
within the standards sot down in Broim ve Caln, ,

If the answers to the Ainterrogatories leave open the possibllity
that the State hasarcbuttal to our prina facle case, we 0an then
probe a 1ittle deeper by taking the affiants! depositions, pursuant
to the Civil Rules, Since this procciurc allows us to cross exauine
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the affiants in person, and follow up each of tholr answers sdth
further guestions that the answers gugsest, we may be able to show
that thelr proposed testinony 1s so0 inherently incredible that a
forwal hearing will not be noccssary to arrive at that conclusion.

If we wish to adopt this course, howovor, we will have tos
requost more in our petition than that the State "certify the true
cause of datention by documentary evidenss," since "docwnentary
evidence® is & broad tern which is not limited to affidavits alone.

There are, ROI'eover, some drawbacks to this procedure, It is
highly umasnal for a petitioner to attempt in his petition to limit
the manner in vhich a response to his claim can be mads, and Section
2216 does motin reality provide authorization for so dolng. That
Section deals mot with how a return shall be made to the petition,
tut rather with the mocde in which the issus shall be dotermined :
2ftor the roturn is made, It provides primarily for evidence orally
or by dspogiticn; the additlonal discrstion of the court to receive
affidavits woald seea to te intended to sllow the court to receive
evidenso of uncontravertible facts without requiring the appearance
of the affiasnt,

If we make a formal attemt to get the court to 1imit the
manner in which tke State may respond to our petitlon and fail,
this may weaken, if only psychologically, our attempts later to
take advantzge of the discovery and related p z5dures of the Civil
Rules. If we succeed, this may also weaken o2 chances of there-
after making use of other discovery procadures of the Rules, as well
as of obtaining a pre-trial conference, as the Court (at the State's
urging) may adop}, the position that his order sot out the procedure
to be followsd, end mothing is to be elther added to or subtracted

from it,

Yo are therefore better advised not to attempt to tell the
State how it shonld answer and make its case. Rather, we should
let it answer in any w2y that it will, but attack 1ts answer if it
4s insufficient, and seek to make full use of the Civil Rules to
parrow the issnes and perhaps achieve our remody without the
pecessity of an oral hearing.

The petition should state all the.facts necossary to make our
prima facle case; i.e,, facts which, 1f uncontrovertad, would dis-
@lose that a sitnation existed which. reatonably made HoShane believe
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4t was nccessary to take action, that the action he took vas
reasonable in light of the sttuation, and that his indictuont

and arrest wvas thus for doing bis official duty. A retarn vhich
coasists of a mere general denial would then be insufficient.

If the general derdal ircludes a denial that petltioner was indicted
and arrested, it would be frivolous, If it denles everything
except the indictment ‘and arrest, 1t would amount to denylaz that
roShane had orders to act on. We would then prove our case by
proving the orders, and since a contontion that McShane went
beyond his orders is in the nature of an:affirmative defense which
4s mot put in issue by a gencral cdenial, see Feders) Deposit Ins.

- Corporation V. Siraco, 174 F.2d 330, 352 (C.A. 2, 1549), the Stats
“would be precluded from offering any evidence at all concerning
- whether the situation was such 25 to require lcShane to take actlon.

We would then be entitlted to judgzent irmediately, see Stretton ¥
Shoheen, 176 Fed. 735 (C.ke Se 1910), or at the vory least the _
court would require & further and riors sufficient return. See
Untted States ex rel. Biolowzveka v. Cormissioner of Irmirration,
3 r.2d 551, 552 (C.A. 2, 3'921;5: Carlson v. lLandon, 166 F.2d 183,
183.189 (C.A. 9, 1950). In short, the Statae can ¢reate an issue
only by specifically denyinz the facts upon vhich petitiorer ‘bases
his contention that he reasonably believed it necessary to take
action, and specifically alleging that the situnation was such that
no reasonable man could believe action was necesarye Compare

Carlson V. Landon, supra, P. 139.

If the state smports its return by affidavits, we can serve
the interrogatories above noted, If At does not, wo can servo an
anterrogatory upon the respondent (the sheriff) pursuant to Civil
Bale 33, requiring him to state with precision just vhat are the
State's contentions and how the State will support them, including
the nameos of tho witnossaes the State intends offering. Ses cases
1isted under Eote 30 to® le 33, (The interrogatory can also
probably be used oven if respondent supports his return with
arfidavits.) It is possible that tho interrogatory will disclose
that the Stato has mo evidence to offer that is actually relevant
and material, in which case we can move immodiately for suTary

ent. If, on the other hand, the interrogatory leaves cpen
the possibility that the State may have relevant and material
evidence, we cam proceed in ond of two ways, depending on thecc:z
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sxaoct pature of the ansicrs to the interrcgatory. We can ask
irmediately for a pro-trial conference under Rule 15, or we can
take depositions of the witnesses and them ask for the pre-trial
conference, Tne pre-trial conferonce can be usad to limit the
4ssues to only the material question, precludinz the State fron
offering evidence on anything else. If, as a result of the
eonfereonce, it appears that there 2re not material issues to be
tried, swrmary judpment may be had. Irving Trust Comany v.
United States, 221 F.2d 303, 305 (C.A. 2, 1955); Zolcond v, Aotna

1ife Insurarce Comnany, 255 F.2d 577, S80-531 (C.A. 10, 195803

rzer v, branman, 172 F.2d 241 (C.A. 10, 19%9); Eswzan v. Oranger
Tt T Swpe 57, 39 (WD Pa., 1955), aff*d on do €k Opes 239
¥.2d 384 (C.A. 3, 1957) _
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VESTERA DIVISION

IN TR WAPTER OF THE PETITION .OF -
JAGES P. MoSIAER mo.

FOR A WRIT OF BAE2AS CORPUB

ORDER

Jumss P. Moghane, petiticusr in the abova~styled esuse, having beca
m«mmm.mromuwa.u.m,wawm
Comty, Mississippd, in pursuance of a Writ of Eadeas Corpus icsusd; end

nwmwﬁmmimwuwthsm
on . ., snd that nctics should be served

on the Attornsy Qerersl of the giats of Mlecissippi, ths District Attoanay
County Attorncy of Lafcyette County, Mlsolsoippi,
for the Third District of Mississippi,/end J, W. Ford, Shoriff of Lafgyette

County, Mississippi; and that pending said bearing, the petiticner, James Pe |
Mcghans, should be relsased on his own recognisance;

IT I8 HEREBY ORDGERED
(1) Thet s bearing be beld on the date sforesaid in the
Pederal Courtroca of the United States Fost Office end Courtbouss Baild-
ing in Oxford, Mississippt, st ___o'closk ;
(2) That notice be given Ly the clerk $o the state officers

s set out above Ly mailing to each of them a oertified ooyy of the Petitica
aod of this Order;

(3) Tuat the petitiocner, James P. Mothane, be relcssed ca
his own recognisence to agzear st the aforesald boaring and thom abide the
further orders of this Coart.

™is tbe day of November, 1962.

-
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" IN THE UNILED STATLS DISIRICT COURT
FOR THE RORTZSKN DISTKICT OF MISSISSIPPI

] ‘ LSTERA LIVISION
]

; IN THS MATTER G7 THE PETITION OF

; JAK:S P. MoSHANE »o.

4 FOL A WELZ OF HABEAS CORPUS )

»7

ORDER

: Upon reading the verified cozpleint of JAZS P. MoBHANEZ, and good
enmhugm,ttiumebyw&mdtbatnmtotmm

fesus out of this Court, directing the production of the body of JAISS P.
m before ths Court, instexster, at Oxfou"d,. Wesissippi.
Dated: Novexber s 1562,

b

:
DISTRICT JUDGE {
i

. e 3 H %
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0 Ol £OBUSAMLE CLAUDY . am,mwmummmmm
mmmmmwmmmz. :

Jour petitioner, JAms p. m,«maqaxm M

dﬂm‘,mam%.utm
_ rires: mnz.mmmmmmw,mm

Mytemhar X0, 1502 vas ia sdditicn deputised a Deputy Usited states mrshal
for tas worthers District of Mississiypt.

mmuu-.wmmdmmz.sqmmmmu
xwumm-u,(mexmwum). St petitiocunr (s adviged

() ﬂ-tmw:o.lﬁﬂ.mmmu-wun-
offisial &utles et the Cirection of ais swpericrs 1s the K ted states
Depertmmt of Justies end in purgesnes of aa order facusd by the Wnised
Fletes District Oowrt fer the emthers Distriot of Miseletpps, Mnekecm

s
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tb.nnh Clrcuit, to vit, en order dated scpieaber 13, 1962, losued Yy
the aforesald BLstrict Cowt snjoining Charlss Dlma Fair, President of

the Board of Trustoes of the Stote Dustituticns of Kigher Learaing et al,
inter alia, not to refuce to elxmit Jemos d. KoTedith Lumodistaly to the
University of Nissisalzpi oo a studeat} emd sa order duded July 28, 1582,
% the aforesaid Ocurt of Aspeals ordaring Chsrles Dixon Falr, Preaidest
of the poard of irustoss of the State Institutions of Eigher Learning,
ot al, imter alia, to admit Jamos E. Meredith to the Univercdty of
Missisaippi on the soee basis as othar studsnts "panding such tise as
the District Cowt hea issusd and emforced tbe orders hosrein required
and until guch time as there bas beea full aad actunl camplisace in
£o0d faith wvith each end al) of said orders by ths actual adatsalcu

of mm-wum to, and the oonticued attecdsnce thorcafter st

 mmimxwummmmzmmomunaumnm.m

otuad tbn uuvartiq.

(v) at fros spproxisately b o'clock ¥, N. on September I, 12,
your petitiocner was staticoed at the University of idssissijpi, uxford,
Mississippl, under the ordsrs of his smpearicrs ia the United _tates
Depaxtmngt of .nm.io- to sssist in carrying out the aforesaid ordars of
the (nited :states Jstrict Court for the Louthern District of Assissippt,

Jeckson (dvisicn sod the United states Cowrt of Appesls for the Fiftu

Circuit. [hat ofiicials ot‘the -Dopartment of Justice were present at

thet time in the [yomum uilding of the University of rissiesippl and
mm#mmnmuncwamwqum-ﬁr
sippl on the methods by which the aforesaid Court caders would be carried
‘out. et your petiticser was placed in chargs of all United.states Deputy
mrm..tm-Mnnaqotmmutmamp, 1962, snd that
.mdu-uwmwwmmumo{mm
mwmmwmmmmt-o:muamm

snd Uxiversity officia.s cuuld be conducted wualitndared end in salety.
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P. M., Uxited Btadss Doputy Murshals staticasd ot tho Lyosus Ballding were
&mmwmmxwmw.Mefm
increcsing siso. et this crowd havled lighted bodtles filled with
odjoote o3 the DIty
marchels sod that prior to 8 o'closk P. M. Emswouws injuriss rosalted.
Tat this crowd mashed verloles ed msmdled Jrivide irtiviGasls esd

814 not recpond to sppeals to desist this ocadtuet and pormit your petiticass
qmmmm-wuamww in corryipg out the
ordsrs of the aforosnid Disiriet Court and the Clrcult Ot of Kgpoecls.
Thet 1t ves at this point (st syproximately 8 o'clock P. M.) that your
petiticner fimally directsd tizt tear gas bs fired to digaree the ettacking
erowi. That this orfer was glven with grest relustenoe g4 would not have
bean 1ssusd had there been any other reascnsbls slternative conglstesd vith
public safety. | |

JEATKFQRE : JNGES P. MESHANE, your petitionar, jrays that a writ of
gabeas Corjus lesue out of this Court to the sforessid J. W. Fard, sheriff
of Lafaystta County, Kississippi, commoding him forthwith to bave the body
of your petiticaer bafcre this Court, together vith the cause of his
dctoaum,undto;bi&tmm:ﬁnrordum'oﬁmmofm:mww.

JAES F. KSEIARR
Fetitionsr

o diaaa et s

——_—




et
e
3
x
4
o

STATX OF MIBS1CSIPFL
COURTY UF LAPAYETTE

JANES P, MecHAN, being Gadly sworn, &2pooes sod ecys that ho 1 the

e

petiticner in the furegoing retitica for & writ of Ucbeas Cozpus, 1s
faniliar with the f2ots alloged therein, and knows of his o knorlsdys

that such fects are true. 3

R O,

VRIE——

JAMES P. MoSHAZR | F
Petitioner F

- Bvorn to end subscribed before me this the dey of 1962

WILLIAM T. ROERRTSOM, CLERK ;

(sxaL)

o

‘DEPUTY CLERX

=&~




IISSISSIPPi STATUTES

§2087.5 Disorderly conduct--may cqnstitute felony, when,

1. Whoever with intent to provoke a breach of the
peace, or under circumstances such that a breach of the
peace may be occasioned thereby:

(1) crowds or congregates with others in or up-
on shore protecting structure or structures, or
a public street or public highway, or upon a
public sidewalk, or any other public place, or
in any hotel, motel, store, restaurant, lunch
counter, cafeteria, sandwich shop, motion pic-
.. . ture theatre, drive-in, beauty parlor, swimming
“'pool area, or any sports or recreational area or. .. .
place, or any other place of business engaged in~ - —
selling or serving members of the public, or in
B or around any free entfance to any such place of
”T“\gf” e business -or public building, or to any building
E owned by another individual, or a corporation, ar
a partnership or an association, and who fails or
refuses to disperse and move on or disperse or
move on, when ordered so to do by any law enforce- A
ment officer of any municipality, or county, in which:
such act or acts are committed, or by any law
enforcement officer of the State of Mississippi,
or any other authorized person, or

(2) insults or makes rude or obscene remarks or
gestures, or uses profane language, or physical

acts, or indecent proposals to or toward another
or others, or disturbs or obstructs or interfers
with another or others, or

(3) while in or on any public bus, taxicab, or
other vehicle engaged in transporting membders

of the public for a fare or charge, causes a dis-
turbance or does or says, respectively, any of
the matters or things mentioned in subsection (2)
supra, to, toward, or in the presence of any
other passenger on said vehicle, or any person
outside of said vehicle or in the process of
boarding or departing from said vehicle, or any
employee engaged in and about the operation of
"such vehicle, or '

(4) refusing to leave the premises of another
when requested so to do by any owner, lessee,
or any employee thereof, ’
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§2087,5, Mississippi Statutes (Continued)

shall be guilty of disorderly conduct, which is made a
misdemeanor, and, upon conviction thereof, shall be
punished by a fine of not more than two hundred dollars
($200.00), or imprisonment in the county jail for not
more than four (4) months, or by both such fine and
jmprisonment; end if any person shall be guilty of dis-
srderly conduct as defined herein and such conduct
shall lead to a breach of the peace or incite a riot in
any of the places herein named, and as a result of such
breach of the peace or riot another person or persons
shall be maimed, killed or injured, then the person
guilty of such disorderly conduct as defined herein
shall be guilty of a felony, and upon conviction such
person shall be imprisoned in the Penitentiary not longer
than ten (10) years, : : ‘

2, The provisions of this act are supplementary to
the provisions of any other statute of this state,

3. If any paragraph, sentence, or clause of this
act shall be held to be unconstitutional or invalid, the
same shall not affect any other part,portion or provision
of this act, but such other part shall remain in full
force and effect. '

SOURCES: Laws, 1960, ch. 250 §§1-3,

CROSS REFERENCES: §82046.5, 2087.7, this title,

REFERENCE: See generally, 17 Am Jur 187, Disorderly
Conduct,

Annotations

Words as disorderly conduct, 48 ALR 87,
Pailure or refusal to obey police officer's order to
sove on, on street, as disorderly conduct, 65 ALR 1152,

e e v
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Inthe Circuit Countof_Lafaystte _____ . Couny, orthe Fooral 9.5'_”_ arm,

inthe Yeor of Our Lord Nineteen Hundred and.  Sixty=two . =
The Grand Jury for the State of Mississippi, token from the body of good ond lowful men of
.Iafa.yatt.a. - - - County, in the State of Mississipp, elected, fmpomlod, sworn and

cherged %o inquire in ond for smd County, in the Stote aforesaid, in the nome ond by the authority of the
State of Missisippi, upen their oaths presents

Thot. JAMES P. McSHANE . - - e e

.- - - . - - o ce cm e e - e e e - - - - - . s e - P

—— . - - — - . - - — PN . - - - o . o . o ——— -

inssid County onthe. .. JQLh . _doyof_. __ Septembar_ . - -e-.. . .,AD, 19 62,
wnder circunstances such tuat a. breach of the peace may ‘b2 oscasiened,
4id unlawf.lly and feloniously usedr.physical acta, to-wit: the _order-
Ang of toar gas to ba firod into a crowd assezbled at Univeraity, _

Missisaippl,and therahy gausing tear gas to ha -firad in said crowd;
and such conduct aid laad to a broach of- the _peaco and did incite a

,m:_mm place gr_cth._.m_ as a_result -0: 38id breach of_the pe&#

MMeerdal&n_Ru Gunter; was killed; in
violation of Section 2087.5 of the Missisasippl Code of 1942 lnd

Y R —— .
mcment. tberoto-

U
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contrery to the form of the Stetude in such case mode ond
the Sicte of Misianippi

- — —

ﬁm“dswfyo‘
/f”,ﬂ 7 . ) 7

P




msaa:eofmémppi} | | L

INSTANTER CAPIAS
LAPAYZTTE COUNTY

TO THE SKERIFF OF LAFAYETTE COUNTY—GREETING:

We Command you to take the body of ;}ﬂ’]ﬂlﬁj G) m#ﬂm, —————

e cdm e am v te cme tmes s ws ame v ey e ——— ceww © imeapesssmmeecis mieme o com——e -~

i to be found in your County, snd him safely keep, 50 that you may have his body before the Judge of our

Circuit Court mow in session. for the County :!oreuiq, at the Court House thereof, in the City of Oxford

Miss., INSTANTER, then and there to answer the State of Mississippl

uzw (zmr(e exhibited against him
by the Grand Jury of said County, for &mﬁ-n?‘ [l }

o e . . - - v emm eems

. P . B .- (. e i emen. sevemsam mEe o me s+ e esesseent mme cwmm—
e - [PTUT

3 Herein fail not and have you then and there this writ with your endorsement thereon, showing how
_ you have executed the same.

Witness my hand ss Clerk with Seal of said Court affixed, this /[ .. day of . mU . .- -l'ég
Z‘/ﬁ)ﬂ(L;Q/Z)]wUE&‘- Clerk
By . e e e RN » BN o
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THE STATE OF MISSSSIPP
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Enforcement of Court Desecareqation Orders
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¢ ¢ TaeFte
J Finted Strdrs Bryambent of Justice WMW
UNITED STATES ATTORNEY

K Nowrmxa DIeTRicT 07 Mwsiasiret
OxyORD, KissTRaIrPl

g

Bovember 26, 1962
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RECEIVED

Department of Justice ° .
wushington 25, D. C- NOV 28 1632

Special srtenmicas jonorable Rooert J. Rosthal CR'N!N;.L L‘a”SlON

deyraty hiel 4
General Crimes Section M

Re: _State of Mississippl v. McShane
— i

Dear Mr. Rosthal:

This date Mr. R2y assigned me to assist him in all facets
in coanectlion wvith the above-referenced case.

Ve nad been discussing this matter during the last several
days concerning Our caance, if any, to quash the Indictment nov
perding. T nave rade a cursory examipation. The ceses in con-
nection with this matter seem to be few; however, 1 have found
a 1.4C5 Wi:sissippi case styled Fuller v. State, reported in 37
Southern at page Thi- The following language is found and I
tuin% it pertalns to our case:

Sk e it By

1i »rhe circuit Zudge deing a conservator of the peace, and,
1y the discharge of his éuty, having the peace and quiet
1 of tne entire district mich at heart, being well advised
{ as to the conditions existing in every locality within his
’ district, bis charge to the grand jury 1is {ntenced to
+famc iato the caannel whick will

2av

2ieest Lnelr eidoemm
, res.lt in tre createst good to the people of the entire
county wuerse tae grand jury is impaneled. But while it 1is
A thne Gty di woe sfrcuit Judge to 50 direct the attention
of the go=f Jury, and while he 1s vested vith vast pover
11 amé Suliest discretion i choosing the statutes upon vhich
1% ne will case bis charge to the grand Jury, and vhile be _ 3
ﬁ

stands 7S 2 septinel to watck and guerd the interest of
the people, znd has uthority to suggest 1O the grand
jary tae course their investigation skculd take, he 18

wo- : prosecor of any particular ipdividual, no matler w&!-
nou TlagTaat z=nd notorious his violations of tl ; 47
c1oTent Tepors or popalar rumor mey be. It isjthe /- 2¢ 4/3 :

«,
T
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5.otecle Sobert J. Rosthal 2 Koverber 26, 1962

rrovince o the circuit judge and his duty to invelgh
against crize of ell kinds and in very quarter, but it
is a usurm:tion ¢ power to dencunce individuals, or
10 specifically \.:Lrect the attention of the grand Jjury
to any raped rverson.”

Tree case of United States v. Smyth, a 1352 District Court case
fror. tre Lorthern District of California and cited as 104 Fedéral
Surtiumert a* tage 3%, contains » full discussion of the grand fury,
cee Do ddew [reval. fne language found at page &ue under newuunvte
(¢-1i} 1s certainly not encouraging and scotnote Nc. 36 at the bottom
al rage 292 15 likewise not encoursging. I have not "run out" the
'i.,bissi-)pi cuse &s We do not have a Shepard's Citator for our

Southern geporter.

a1 Irdisated, I have only made a cursory examination
Jinding ry cases under the general topic Grand Jury, key No. 23.

We would nzrnreciate your advices in connection with this
satter. Yould yo: avor us with your advices in connection with
our thoushts on thiis matter at your earliest convenience.

Yours very truly,

K. M. RAY
United States Attorney

wf ]

Assistunt United sStutes Attorney

SLP clg

aa i omeid
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General Kennedy thaf merning.
Seinw ,:ustt;a e

the rt-.
ment* Bas said,’ m?umrmpéar-
nett gave firm #ssiTances that
the Keogro stude und Federal
ma.rﬁals would be ddmitted to.
the campus without opposition'

servERrdsr::
Instead, in thegviéw of theg
department, the lstate police
pulled out AL-LF* Imuan mo-
%hen _the -1 ofing - began,

Vernor E.:x:stt contin-
ued tdYhake p'.‘i’raca:fve speech-
es to g:e <pm;lu:. i
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.sslank to Conrt Preceedings
el A et

ing crimmal-co.ztempt pro-'
eeedmgs against bim that will

The Umled States Court of
Appeals for the Fifth Circuit
ordered the department yester-
day to bring criminal-contempt
charges, putting aside a long-
pending civil-contempt case.
Criminal contempt will require
a full trial, with all evidence
brough out.

In September the court found
that the Governor had com-
mitted civil contempt in ob-
structing its orders to admit
Mr. Meredith to the university.

Mr. Kennedy took specific
issue with one charge made by
the Mississippi grand jury.
This was an accusation that
Mr. Meredith “was housed in a
university dormitory in. dirpct
opposition 1o the wuniversity's
orders.”

The Attorney General s:.id:

“Arrangements for Mr. 21-}?
made with the assistance of of-
ficials of the university.™ :

Mr. Kennedy noted that he
had said shortly after the riot
that the marshals had “acted,
with great bYravery and re-
straint.” ’

“Investigation since then by
the F.BI and reports of news-
men more than sustain that
position,” he added, l

To" his statement Mr. Ken-
nedy attached two brief jour-!
nalistic accounts of the riot.
One was by Sterling Slappey of
the magazine U. S. News and
World Report, the other by Tom
Lankford of]) The Birmingham
News.

Both artiles said the mar-
shals had tzken no action for a
fong time déspite extreme prov-
ocation from the crowd.
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IText of Mississippi Grand Jury's

Report Aoz_;vRioting at University in Oxfo_{ci

. Bpecial 1o The Xew York Timss
OXFORD, Miss.,, Nov. 15 —

Following ia the text of the re-

port of the Circxit Court grand

19 Witnesscs Heard

We have heard the testi-
mony of 19 witnesses and
have studied reports of state

ury of LaFayette County for] investigatérs and of investi-

tRe special term of November,)
1962:

Final Report of
Grand Jury
To Hon. Walter M. O'Barr

Jr., Circuit Judge: .

We, your grand jury, duly
elected, empaneled, sworn and -
charged at and for the Spe-
cial November, 1562, Term of
the Circuit Court of LaFay-

- ette County, Miss., beg leave
to submit this our final re-
port of the acts and proceed-
ings had and done by and
before said body at the term
of Circuit Court aforesaid.

We have been in session for

, five days and during said
; time have made the various
inspections which Your Hon-
or and the law directed us to
do. From and during our de-
liberations we have examined
81 witnesses and have found .
16 true Dbills of indictment

"and fivé'se true bills of in-

-.dtctment.

™" We have by committee ex-

amined the county home and
found that the inmates were
being properly fed, clothed

- and housed. The commode in
the county home is in des-
perate need of repair and the
lights in the hall need repair-
ing. We request that these
repairs be done as soon dAs
possible. .

We have by committee ex-
amined the courthouse and the
county records and bkave found
everything in good order. The
books appear to be well kept
and the monies properly ac-
counted for. The janitor is to
be commended for the excel-
Jent job he is doing in keep-
ing the courthouse clean and
in good shape. .

We further submit this

. report of investigation of in-

cidents occurring at the Uni.

wversity-of Mississippi on
. 30-Oct. 1, 1962: -
l The grand jury has inves-
tigated incidents at the uni-
’ versity when Negro James H.
{ Meredith attempted to regis-
ter as a student on Sept. 30.
1962, in great length and
detail.

+ tion. and consultation, it is

would take place. When Fed-

. it was definitely known that

gations made by the Federal
Government which have been
made available to us. These -
reports include statements '
made to the investigators and
certain documentary evidence.

At the outset, the grand
jury reports that it has been
objective in arriving at the
following findings and our
purpose has been to seek the
truth. After much considera-

our opinion;thsts the - follow-
ing findings are based upon
credible evidence and repre-
sents the true situation:
When the Federal Govern-
ment attempted to register
Meredith, university officials
were not given proper rnotice
of the time the registration

eral marshals entered the
campus - along with Federal
attorneys and the Mississippi
Highway Patrol, Federal au-
thorities were told that reg-
istration could not take place
on Sunday and that any reg-
istration would have to be ac-
complished the following day.
Despite this, Federal marshals
were placed around the Ly-
ceum Building for no appar-
ent reason and this action,
without a doubt, served no
useful purpose. .
Meredith was housed in a
university dormitory in direct
opposition to the university's
orders. This action was done
in an arbitrary manner and
without any consultation on
procedure. Federal marshals
and attorneys took over the
Lyceum Building and its fa- -
cilities over the objections of
the university and with no
valid reason, We find that this
arbitrary and unnecessary ac-
tion definitely contributed to
the events which followed
since the Lyceum Building is
symbolic of the university
and is its most hallowed build-
ing. The encircling of the Ly-
ceum by the marshals when

registration could not occur

' on Sunday dig nothing but en-

flame the situation. Such ac-

the sole purpcse of agitating
and prowveking violence, -

oﬁler to Fire Tear Gas

At 8 o'clock PM. when the
order to fire tear gas was
given by Chief Marshall
James P. McShane, the situ-
ation did pot warrant such
drastic action. The orger was
given- without notice and at

fully moving the crowd back
at the request of the Federal
Government., Specifically, a
request was made by United
States Deputy Attorney Gen-
eral Nicholas deB. Katzen-
bach to Col. T. B. Birdsong to

mové the crowd back and the

Highway Patrol was in the
process of carrying out this

request when the tear gas was.-

fired. ~ .

Until the gas was fired, the
actions of the crowd consisted
primarily of shouting, name-
calling, taunts, the flicking
of cigarettes, and the throw-
ing of eggs and small rocks.
It is true that a coke was
thrown and there was some
evidence of a brick being
thrown. Despite this, the
Highway Patrol had control
of the situation until the gas
was fied, with no warning,
into the backs of the patrol-
men and university police.
This, we conclude, was done
for the purpose of inciting a
riot.

We find. that this illegal
action on the part of Chiet
Marshal Jammes P. McShane
set off thy” e violence
whici Yollowad. % =

Much M35 been sald about

w_.;_' -b . In P o

we find: (1) at 8 PM. and
prior thereto the patrol was
guarding all entrances to the
university and keeping out all
unauthorized personnel and
doing all in its poter to main-
tain ‘law and order at the
specific ordéer of Gov. Ross
R, Barnett. ¢2) When the gas
was fired without just cause
and without warning directly
into the backs of the patrol-

Inen, about 35 of whom were

the area of the Lyceum,

tion was apparently done for :Several were injured, and one,
: ﬁost Iatally_ Seéveral stu-

ts were also injured by the

firing: of the tear gas (3)

Such action on the part of
the marshals caused great
commotion among members |

50, since they were in the '
process of assisting the mar-
shals. (4) In order to restore |
order and efficiency to the
Highway Patrol, Colonel
Birdsong ordered a general
assembly to reorganize. The
patrolmen assembled at one
of the entrances to the cam-
pus and were advised to re-
turn to their respective posts
and to do all things possible
to restore order and to pre-
vent all unauthorized persons
from entering the university
campus, The patrolmen per-
formed this mission until re-
lieved at the point of bayonets
by the .U.. 8. Army in. the
early morning of Oct. L (5)

" All during the nighk th
trolmen kept their plgts
out relief and tumesd back
hundreds of outsjders whose
apparent  desire“was to con-
tribute to the violence. With-
out the valient efforts of the
Mississippi Highway -Patrol, '
hundreds of lives could have
been lost, We commend the
Mississippl highway patrol-
men for their dedicated ac-
tion.’ We find that they dis-

charged their "duties in a
highly commendable manner
in the face of most trying cir~
cumstances. .

In Re: Death of
Walter Ray Gunter

Mr. Walter ‘Ray Gunter,
age 23, was shot to death at
about 11 P.M. on Sept. 30th
He was standing on some
drainage tile, 18 to 20 inches
in height, at the southwest
corner of a science building
then under construction. This
point is about 200 wards
southwest of the Lyceum
Building. Mr. Gunter was
there as an observer and was
facing the Lyceum Building.
His position placed him high-
er than the peéople in front
of him. At the time the mar-
shals were firing tear gas
into the crowd imm in
front of Mr. Gunter. The mar-
shals were facing the position
taken by Mr, Gunter and were
armed with .38-caliber pis-
tols ‘as well as night sticks
and tear gas guns That just
prior to .the time that Mr.
Gunter was shot, the crowd
had rushed the marshals and
the marshals were countere
charging into the crowd. Mr.
Gunter was hit in the fore-,
bhead by a copper-ccated lesd
bullet used in Westem

l.and Winchester ammunitioa |

-of the patrol, and special.'r‘

Shiks withe

W""" .;




which was fired from & .38~ Building by a marshal whose

name is unknown to the
caliber Special Smith & Wes- ury. There were many

son revolver which caused 2 §4.nles“of innocent people
wound measuring 0.8 cm. in peingy detained for long peri-
horizontal diameter and 0.9 Fls of time without proper
em. in vertical diameter which food and witholit charges be-

used ing placed against them. We
by his death. We ﬂ:d tegl lt?h.at:_st_lch conduct on the
that the shot was fired by p.;y of the Federal marshals

y unknown and that the 8,835 the direct and procizate

Ilet was a stray.

In Re: Death of

Paul Guihard

We find that Mr. Paul Gui- if any, proper training, That
hard’s body was discovered at they consisted of Border Pa-
about 9 P.M. on Sept. 30th. He itrg) and prison guards and
was lying face up near Ward 'yip0p  Federal employes ill
Hall, a girls dormitory, at a ut to handl ch
point about 200 yards north- ©9 ipped e such an
east of the Lyceum Building 3ssignment. .

Lnd at ‘}ishig]poént theg;yc;um Charge ‘Poorest Judzment’
not ible due to the Fine :

Arts Bullding located be- yo  phseral people exarcised

tween the position of the body ¢p¢ poorest judgment possible

result of the fact that the
marshals - were inexperienced

and the Lyceum. He was sShot j, "remaining around the Ly- |

by a .38 Special Smith & Wes- < redi
son revolver which fired a g:utr?,e?a‘}n:ue: ‘:ﬂgr {'[heey ,,8‘2
lead bullet of a type used in giscovered as early as 4 PM.
Remington & Peters ammuni- that he would not be regis-
tion. The bullet entered the tared on Sunday. .

"body in the right lower back ~ Reviewing all the evidence

- with the_bullet_ranging. up-- and. testimony~ before - this

ward ' and. penetrating - the prand jury concerning - the
heart. Laboratory = examina-. aforementioned - events,  we
tions indicated that the pat- find that the university of-
tern of gunpowder ‘residue ficials, . especially- Mr. Hugh
found on Mr. Guihard’s brown . Clegg [assistant to the chan-
coat was similar to one that cellor}, Dean L. L. Love and
would be -produced at a Chief Burnes Tatum [of the
muzzle-torgarment distance of: campus: police] - conducted
lessthanqne foot. .o« = themselves in & most com-
Mr. Guihard was murdered mendable manner and we ex-
by a party unknown at the press our appreciation to
present time. these gentlemen for their con-
We have been informed by duet during this regrettable
the U.S. Aftorney General's gffair. :

office that ballistic tests of = wWe also commend Sheriff
all 38-caliber Smith & Wes- | Joe Ford and the members of
son revolvers in the posses- | his office for their conduct
sion of Federal offlcers at [in the face of the most try-

Oxford on Sept. 30 and Oct. | jng circumstances. The High- |

and had recelved very little,

of conduct on the part of
some instructors, very few
in number, which would tend
to inflame thé present situ-
ation at the university. It is
the feeling of the grand jury
that all parties involved, in-
cluding students, instructors
and officials, should be very
guarded in their conduct so
 that a more normal situation
~might exist at our university
tat the present time, We are
‘advised that the State Invest-
ligating Committee is in the
process of investigating cer-
tain statements made by
one of these instructors to

" his class which would tend to

< ued. It being the desire and = o o

further promote unrest and
we certainly recommend that
this investigation be contine

- wishes of the grand jury that

1 is being conducted and to - way Patrol we have previ- '

date we are told about 360 oysly commended for -their
such weapons have been ¢onduct and we would
tested and the bullets com- egpecially like to commend
pared with those which killed ¢o), T, B. Birdsong for his
-Mr. Guihard and Mr. Gunter. conduct in the handling of
In addition, the Federal Bu- the situation.

reau of Investigation has: It ijs our recommendation
tested about 83 weapons of ‘that the investigations into
all types taken from private the deaths of Mr. Walter Ray
individuals during the pertin- . Gunter and Mr. Paul Guihard
ent period and all tests have | pe continued. -

roved negative,

P Much evidence was pre. Guard Is Commended
sented the grand jury con- In spite of the fact that
cerning the treatment of stu- we find that the leadership
dents and pther people of the Federal marshals was
arrested by the Federal mar- one of the poorest sort and
shals on the dates in Yjuéstion. the hasty action of Marshal
We find that many cruel and James P. McShane actually
fnhuman acts of viclnee .
were inflicted by the rsar- precipitated the riot, we feel
shals on these people. There that the marshals are to be
is evidence that these prison- commended for not firing

ers were refused adequate e s "
medical treatment and food CRCIF Pistols directly into the

- and confined in extreme dis- €rowds and thereby causing

comfort. One specific instance many more deaths. Qur own
of brutality was when a National Guard is to be com-

young man badly wounded y

Tnd Uin meed of  immediate | onoed for its conduct.
medical treatment was kicked |

down the stairs in the Lyceum

the university be permitted .

to function as efficiently as
possible and afford our chil-
dren the best education pos~
sible.

And now having concluded
our labors we beg leave to
be discharged as by law re-
quired subject to recail by
this Honorable Court as the
law directs. .

This the 16th day of No-
vember. AD.. 1962.

(Signed William H. Moss
Foreman
(Signed) R, L. Young Jr.
Clerk ’
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 HISSISSIPPL SRt
SIVSUSTIRSHAL
TOUCHED GFR ROT

Indictment IsSaid to Charge

- McShane, but Names Are .

Secret Pending Ar;gsts

i

ALLEGATION IS DENIED

P ——————— 8

Soldier Also Reported to Be

. Accused in Dispute Over
University Integration

3 — e

Text of the grand jury report |
will be found on Paye 10. !

-By CLAUDE SITTON
;mul to The New York Times

OXFORD, Miss., Nov, 16 —
Chief United States Marshal
James J. P. McShane was re-
ported today to have been in-'
dicted on state charges arising
from the University of Missis-
sippi segregation riot.

The LaFayette County grand
jury, in a public report toddy!
to the Circuit Court, accused!
Mr. McShane of deliberately
inciting the riot last Sept. 30
by ordering the use of tear gas.

A mob of students and out-}
siders beseiged the university
administration building after
James H. Meredith, a Negro,
was ¢ irted onto the campus

der Federal court orders, Two

en were killed and hundreds
sng were injured befo!
ederal treops quelled tlre ou
break.

Allegations Are.Denied

In Washington, the Justice
Department immediately issued
a denial of the allegations by
the grand jury against Mr. Mec-
Shane and the more than 350
dcputy marshals who assisted
him here. ’

Attorney General Robert F.
Kennedy said the grand jury
“could not or did not consider
all the evidence available about
the riot.”

A second Indictment was said

- to have been returned. against}. -

Pfc. Dominique Niglia of the

716th Military Police Battalion|

of Fort Dix, N.J. He was among
500 military policemen and 15
deputy marshals left behind to’

-..protect Mr. Meredith after the.

main body of 12,000 soldiers
was withdrawn from the Ox-
ford area.

Private Niglia was returned
o Fort Dix after he was ac-
cused of firing his rifle into
a dormitory several weeks ago
during a student demonstration
against Mr. Meredith's contin-
ued presence on the campus.

Names Not Disclosed

Under Mississippi law, the
names of persons indicted are
not made public until they have
been arrested or extradition pro
ceedings against them have
been started.

The judge to whom the grand
jury reported would say only
that two indictments had been
returned in comnection ‘with
the dispute at fhe university.
He implied thas one indictment
involved a prominent person.

Despite the accusation agains
Mr. McShane in the grand jury
report, court officials declined
to confirm publicly that he had
been Indicted. They also refused
to say what charges were in-
volved in the two indictments
related to the desegregation
controversy. |

A state segregation statute
aimed at Negro demonstrators
provides r rson charged
with inciting a riot that re-

5

Asscclated Press

REPORTED INDICTED:
-James J. P. McShane, chief
U. S. marshal. He was said

to_have been indicted at - .

Oxford, Miss, He was ac-
c?s:ed of _deliberately - in-
citing riot last Sept. 30.

MISSISSIPPI JURY
ACCUSES MARSHAL

Continued From Page 1, Col. 1

———e ]
sulis in death may be tried for
murder. The penalty is exccu-
tion in.the gas chamber or lifc
imprisonment. )

However. 1égal authoritics

contend that ncither Mr. Mec-
Shane nor Private Niglia could
!be triéd in a Mississippl court
because both had been acting
in their Federal capacities.
. A lawyer pointed out that
‘the Federal! Judicial Code pro-
vides that cases of this type|
involving an officer of a Fed-
eral court or a member af the
armed forces may be removed
to the Federal court of the dis-
trict in which the alleged of-
fense took place.

Further, if the Federal dis-
trict judge finds that no sube.
stantial issue exists in the case.
(e may dismiss it without re-
ferring it to a jury.

The 23 grand jurors, most of
whom are middle-age farmers,
presented their findings to
Judge Walter M. O'Barr after
‘a five-day investigation, In his
‘charge to the panel, the judge
had denoupced President Ken-
inedy., Attorncy neral Ken-
inedy and the Federal efficials
'who took part here in enforcing
ithe desegragtaion erders.




.ijwhich also includes a rental

to Gov.
detiance of desegregation rul-
e, = i T
: tes Court

'for the Fifth Cimntogr:sgerday
ordering the Justice Depart-
ment to.file crlmlna}n contempt

proceedings against him,
Judgg_\g’ggrr is & plaintiff in
:he“% ""’mage suit g-inst
fom’  yiiraee .h
. . Egike BOCILT
the L. -t Jational ZGon-
vention“of 15,0 fn Los Angéles.
A Kennedy coirrtesy -car car-
rying the judge and three other
Mississippians to' a convention
puty was involved in a collision
w'llh another automobile. Judge
O'Barr has contended that as a
result of injuries suffered in
that accident his back, neck and
right arm “still trouble me.”
The suit is still pending in
the Superior Court of Californiai
:for the County of Los Angeles.:
Attorneys for Mr. Kennedy at-;
tempted to have the President
dismissed as a party to the suit,

automobile agency and the own-
er of the other automobile, but
the move was rejected by the

irvolved in the accident and a

Jl;ﬁsge O'Barr was appointed N
the gas Jwas fired.
warning, to the backs of the
patrolmen and  university po-
lice” the jurors said. “This, we
conclude, was done for the pur-
pose of inciting a riot. .

P by
Ross R. Barnett. Mr. Barnett's;

court. '
. |. «Depositions . . were recent.y
tuken from- the Mississippiaiis|

de-position is reportedly to Be

taken soon from Attorne, Gen-~
eral Kennedy who wa).; the
President's campaign manager
at the convention. .

.. .There had been considerable, .
speculation here that the grand|’

jury would indict the President
and his brother. But Judge
O'Barr told newsmen that the
prominent person named “was
not the President or the Attor-

ney General.” -

He asserted that the offenses
fnvolved justified extradition,
:?tde saitd, ‘;II l:em sure that an

mpt wi made t -
dite them.” ° extra

Provocation Is Charged

In its report, the grand jury
contended that the degputy xgxa?-
shals had inflamed the situation
lI:y encircling the university ad-
!ministration building, called the,
Lyfseum.

uch action was apparent]
done for the sole puprl:)ose Iz
ngit.at'lng and provoking vio-
lence,” the jurors asserted, '

They argued that State high-
way patrolmen had been moving
:;u?s%b b)::ck gz Mr. McShane’s.

when ord:
ga%hﬁred. ered the te

[he report cited some of t
incidents that took place bf:fo}:‘:
the gas was used. It did not
mention that Army trucks had

‘been set afire or that soldiers

and newsmen had been attacked.
“The Highway Patrol had
e_t_?!}trol of eMEEIfMAtion until

with no

Deny Police Withdrew .
«We find that htis illegal ac-
tion on the part of Chief Marsha
James P. McShane set off the
tragic violence which followed.”
The hurors denied that the
highway patrolmen had refused:
to assist the marshals™or d

_ withdrawn from the campus §nd

allgived the mob to take over
T{ey said that several pa "ol-
metq hdd been injured, one al-
m fatally,” by the gas and
its use had caused “great
commotion among members of
the patrol.” :
. Col. T. B. Birdsong, State:
.Commissioner of Public Safety,!
ioredred the patrolmen to report
to a spot off the campus to re-
group, the grand jurors said.

- Colonel Birdsong’s action had

not been previously reported.
However, State Senator George
Yarbrough, President Pro Tem-
port of the Senate, who was!
Governor Barnetts personall
representative on the campus
that night, told a 1ewsman the
. pext day . that he had ordered

- .the withdrawal of, the: patrol-i...-
- ‘gnen; The Senator said that the

arrivi] of the marshals had re-
movel the patrol's"nuthor!:ty to

“act.” .
{ Thé& grand fury said the pa-

'trolmen. had returned to the .

campus and had attempted to
restore order. “The patrolmen

rformed this mission until
relieved at the point of bayonet
by the U.S. Army in the early
,morning of Oct. 1, it found.
! Highway Patrol Praised
| “Without the valiant efforts
'of the Mississippi Highway Pa-
trol, hundreds of lives could
have been lost,” it said.
| Walter Ray Gunter, a local
jukebox repairman killed in the
riot, died of a wound in the
forehead inflicted by a "stray”
bullet, the report said.

The second man killed, Paul
!Guihard, an Agence France

| Presse reporter, was found to

have been shet in the back by
a .38-caliber special Smith &
Wesson revolver,

“Mr. Guihard was murdered
by a party unknown at the
present time.” the jurors said.

The grand jury reported that
it had received much evidence
concerning the treatment ot
persons arrested by the mar-

shals.

“Wegind that many cruefand
inhumzgh acts of violence pere
inflictel by the marshaly on
these ppople.” they said. ““Fhere
is eviéince that these prisoners

were refused adequate medical

treatment and 1600 and confined
in extreme discomfort.”

‘The report attributed the
alleged brutality to the mar-
shals’ lack of training and ex-

perience. !
However, the marshals were,

'praised by the jurors “for not:

firing their pistols directly into
the crowds and thereby causing
many more deaths.” ‘

Shots Plerced Fire Hose

i The only reported incidents
in which marshals used their,
pistols took place when  they
shot into a fire hose wieldild by:
gmembers of the mob. |
Faculty members, som of
whom had spoken out aghinst
efforts to place blame on the
marshals, received a velled
warning in the report. .
oCertaln - instructors at the
university are not, helping the
current situation By the making
of certain statements which
might be construed to inflame
the situation further,” the re-
port said, d there has been
evidence of ‘onduct on the part
of some instructors, very few
aumber, whith would tend to in-
flame the ptresent situation at
l y."

the univers .
The grand, jurors said they

iInvestigating Committee was
inquiring intoistatements by one
instructor to a class that "wou_ld
tend to further promote unrest.”

Action Under Constderation
FORT DIX, N. J., Nov. 16—
Private Niglia is. assigned to

Company B of the 7T16th Mili-

tary Police Battalion here.

~ Maj. Mark Bottorff, public in-
formation officer, said tonight: .
, *“The matter of possible dis-
‘ciplinary actjpn against Private
Niglia in cqhnection with his
activities at!'the University of
Mississippi I8 still under con-
‘sideration by the Army. But no
action has yet been decided

upon.”

'had been advised that the State|
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THE RISSISSIPPI NATIONAL GUARD STANDS FAST!

THEY had the Jook and the bearing of

soldiers.

- Out in the boondocks South, East
and West of Oxford, Miss—a quiet,
neat small Southern town distinguished
by the adjacent University of Missis-
sippi campus—CP tents, orderly rows
of parked GI vehicles, and further back,
the clusters of pup tents fitted to the
rolling piney woods and the browning
meadows—Ilooked like any of a hun-
dred bivouac areas at maneuvers, or
field training.

In fatigues, boots, and steel “pots,”
officers and men went quietly about

their duties. No air of crisis; no tension

—*no sweat™ as the seasoned GI would
put it.

Cuardsmen, of the 108th Armored
Cavalry Regiment, and the 1st and 2d

BattleGroups, 155th_Infantry (“Stand

“ were ~ Mississippi--  National:

“FEDERALIZATION,”
AND THE TROOPS ASSEMBLE

Trouble had been brewing over the
Federally-supported attempts of a youns
Negro to enroll in “Ole Miss.”

The night of Saturday, 29 Sep, Presi-
dent John F Kennedy sigued an Execu-

tive Order authorizing Defense Secre-

tary Robert S McNamara to call the -

entire Mississippi Army and Air National
Guard into Federal service, and to take
whatever steps Mr McNamara felt
necessary to carry out Federal court
orders. In a Nationally-televised ad-

dress the following night, the President

explined he felt the Mississippi  Na-
tional Guard was “the most appropriate
instrument_should any . be needed to

preserve law and order while United”

States Marshals carried out the orders
of the court and prepared to back them

Fast” one reads on the blue and white
crest on the latter's fatigue jackets—

. words immemorialized by their. long-

ago Commander, Jefferson Davis, at a
crucial point in Mexican War battle).

At first glance, vou wouldn't suspect
that these were men who days before
had gone through an ordeal—physical,

mental and moral. You wouldn't notice

until you wondered why that lean
young Captain was carrying his arm
in a vivid blue sling. Then the hard-
used look of many of the vehiclés might
catch your eye—and suddenly it would
dawn on you that there wasn't an un-
broken windshield in the lot; that here
and there was a shattered headlight.
On closer inspection, you might find
s jeep or two bearing unmistakable
bullet holes.

For some of these Cuard units were
the first, and others among the first,
military units involved in the memor-
able night of 30 Sep-1 Oct, 1962, on
the normally-placid campus of “Ole
Miss” and on the streets of downtown
Oxford.

It was a night that had put the train-
ing, the discipline, the sense of duty,
the professional competence, and in
many instances the courage of citizen-
soldiers to a test which they passed
with Bying colors.

4

up with whatever éﬁiércivi}’ormilitar_v——\vas—complutul_x,szmﬂu
enforcement might have been required.”™

And he made a point of noting that the
155th Infantry, whose 1st and 2d Battle
Groups were among the contingent that
was rushing to Oxford not long after
his address was concluded, is “one of
the 10 oldest Regiments in the Union
and one of the most-decorated for sacri-
Bee and bravery in six wars.”
" Between the President’s Federaliza-
tion order Saturday night, and his ad-
dress to the Nation roughly 24 hours
later. much had been happening. Radio
and TV had spread word of the Fed-
eralization, but, as with the “Berlin
Crisis” mobilization a year ago, it was
hours before the troops themselves got
“the word™ officially. Some hours’ delay
occurred while precise language of the
callup directive to Mississippi’s Adju-
tant Ceneral William P Wilsun was be-
ing worked-up in the Pentagon. That
word then was passed down through
the normal chain-of-command alert and
mobilization plans, by telcphone. In-
itial instructions called simply for as-
sembly at home stations and institution
of appropriate home station training.
Meantime, combat and support units
of the Active Army were being as-
sembled, some of them initially at
Millington Naval Air Station near Mem-

phis, appraximately 80 wiles Narth of
Oxford. This was the meepton of 3
force that cventually was to mr-hromn
to approximately 20.000 ufivwrs sl
men in the immediate Ozord area o
within fast reach at Momphis ol

Columbus. Miss. Of these, 3080 woene

Guardsmen. 1t became an dlocaygo.
nents furce, with some Marine e-heap
ter units; even a Navy peep ripeed vath
insecticide-spray gear app ared Lt 1o
spray Army ol Cuard hivonae -acas
By noon Sunday. at least S0 ot
Mississippi’s ¢ snaundsuen had checked
in at their armories and a bases. Geu
Wilson, pensonally exempt from the

callup. soon made it clear that the re-

sponse had heen as expected. “The N
tional Guard.” he said, “was mobilized

in accordance with.a mobilization plan

which has been practiced on many o
casions. The response on this ocvasion

been absuhitely no incidents of any in-

dividual willlully refusing to report lor

mobilization. When the call went to the

Nationa® Guard imits.. they did. not.

know the purpose tor which they were
being called, und therefore respondad
in the same maunner ias though they
were being mobilized for a real—and 1
say again. i seal-—National emergency.”

Commanders Bricfed

Early Sunday morning, Commanders
of the 108th Armored Cavalry and the
two Battle Gronps—--Cols James G Mar-
tin. at Tupelo; Manon D Odell of the
1st BC. at Laurel, and Rebert L Gray
of the 2d. at Amury -were receiving
telephioned  orders from the Adintant
General's Office and Hey of \Dississippi's
part of the 3br Inkantry Davision
Those orders alerted them to assign
ment to an Oxford task force, and.in-
structed them to report emly that atter
noon to Biiv Gen Clardes Bithugslea,
who onle divs bhefore had assamedl
command of the 2d Inf Driv and had
set up a CP ar Memphis, .

A 24 honr conirn;nni{ﬁ;mymg Gen

Billingslea and the ( il e other

commanders and staffs pulled together
many loose ends. For one thing, as Gen

Billingslea explained later, it clarified
THE NATIONAL GUARDSMAN
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restored, “doughs” of the Guard's 2d Battle Group, 155th Infantry, scttle-in

Y

on the University of Mississippi campus. Came time for relicf by paratroopers, and

Cuardsmen who found friendly neighbors on Sorority Row plying them with non- |

issue delicacies, were in no hurry to leave for a bivouac area in the boondocks!

in his mind just what the Guard had in
men and equipment actually on hand
as against TOE; just how it was dis-
persed; how quickly it could move and
act. It showed, for example, that the
108th was the most immediately-avail-
- -able and suitable organization—its units
spread across Northern Misissippi and
roughly ‘centered around Oxford; its
Troop E in Oxford itself; the 2d/155th

relatively close, too, in the Northeaster .

part of the State; the 1st/155th much
further away, toward the Southern end

of the State, its most distant Company’

about 250 miles South of Oxford.

Organizations were assigned to arbi-
trarily-chosen general objective areas
around Oxford—areas which, through
personal reconnaissance, the respective
Commanders later were able to nail-
down specifically: the 108th in a
meadow and gently-rolling hills two
miles South of the town (an area it
shared with 2d Inf Div Hq); the 2d BG
in piney woods six miles to the East,
and the Ist in rolling wooded country
15 miles West. Commanders were told
to prepare to close into their objective
areas not later than 1000 Monday, but
not to move from home stations without
direct orders from Gen Billingslea. A
command decision: no tracked vehicles
or crew-served weapons.

Back to their Hq, and the long-dis-
tance lines buzzed again with “the
word” to subordinate Commanders. At
the dozens of armories, packing and
Yoading got underway; in some in-
stances, drawing of vehicles from cen-
tral storage compounds, and prepara-
tion of movement orders.

But as Sunday evening wore on,
things started popping. At Oxford, sev-
eral hundred US Marshals were on
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duty on the campus as crowds (on-
verged there. Back at their armorics,
Guardsmen began picking up radio
news flashes, and rumors. Rioting had
begun. At his home not far from the
“Ole Miss” campus, Maj Eugene Gratz,
108th  Communications officer, former
newspaperman and now a Federal Pro-
bation Officer, could hear tear gas shells
popping—something was about to

“break” for the Cuard umits, still on .

“standby.” It did—and in a matter
which may be unprecedented in US
history.

Guard Unit Sent In hy Presidential
Authority

A growing, increasingly angry crowd
had made the white-pillared Lyceun -
administrative center of the University
—its objective, and Murshals the tar-
gets of threats and a constant shower
of missiles, even of rifle firing. There,
tou, Nicholas Katzenbach, Deputy At-
torney Ceneral, who'd been sent from
Washinglon to take charge for the Jus-
tice Dept, was established, finding him
self not only handling legal asprets of

_the matter but administering and com-
‘manding his scratch force of legal aides

and Marshals. In helmet liners and with
tear gas guns, the latter found them.

-selves embattled. As Mr Katzenbuch

related later, he'd been in innumerable
telephone conversations with President
Kennedy and Attomney General Robert
Kennedy, and they were better-posted
on the chaotic situation than military
authorities at their Memphis Hy.
Down at the modem brick and steel
Troop E Armory, dbout a mile straight
down University Avenue from the Ly-
ceum, Capt Murrv Falkner (insurance
salesman and nephew of the late. famed

author William Faulkuer had his Troop
assembled. At abavt 2w, he got a

“phene call. Mr Kat/-nbach on the Line:

by dircet sutharity of the President.
Mr Kotzenb :oh instructed, Capt Falk-
er Was toanane his unit o the Lyceum
and use whatve . meuns were necessary
to reheve the pressure of the mob; how
s coul! he gt there? “In about 10
memtes” was the Troop Commander's
ieph Owe quek phone call to his
Squachon Conctander, Lt Col James
R Willams, b e sheatating and
ctmphatic contimation of the order from
amd Troop E-—less
Cooks—wies rollng s e four jeeps, two
“sivhasT g L owespots carrier, The
tracks had then e Latened-down—
a cirennstance which soon was found
o be fortaate tor the measure of pro-
o tione st wave the troopers inside, from
wvaales the itthe convoy was to receive.

Gas mashs wete donned. The mob's
tury became evident as the Troop ap-
prow bed “the Cardde” a grassy, tree-
dotted evparse ringed with University
buildings Banking the Lyvceum at its
Western end It was chaotic. Campus
lights had been shattered: apart from
the vehicles” headlights, only light shed
on the tumaltous scene came from the
Lycenm. or trom burning cars. A veri.
table shower of bricks, chunks of con-

(21} 'lllll&ll.l' MeUTee

crete, pieces of e, rocks—anything - X

throwablo— agined o the ehicles and
the troops Capt Falkuer

- N N
casualty with a broken arm from one

of wine ie: by which—atter relative

citlm bt descended—-he found in his”

jeep. i Aad six ballet holes in one jeep
windshe-FLY But brokes arm or no
broken ann, the Troop Comnmandar
tosledd brs convoy around the Circle and
past the Lycewm Flis onmbers inade.
qQuate o esecnte Mr Katzenbach's re.
quest 1o serponed the Lyeenm, Capt
Falkner pested s men in extension of
the Jine of Mashals, At Mr Katzenbach's
recuest, he advanced to the edee of the
crowd with 4 battery powered  “bull
horn™ el attempted an appeal to
retson. Vohune was Lacking to carry his
voree over the turmoil; a second at-
lempt with another power megaphone
had no more suceess: “it jost. made the
mob anad” Capt Falkner related Tater,

Mevitime.  missiles had ‘gken  toll
of the Troapers, as it had of the Mas-
shabs—-siv or woven of the Troop E men
hae! hed ta be carried into the Lyveeum
(four of them battercd sevinely enough
that in Llater lavs thev were put on
eustadial duts wt the Amory, taken

over by tiat tiiee by Lt CGen Hamilton -

Howse's XML Airborne Corps Hg).
One of las ctficers, Lt Vil T Metts,
Jro was temgorarily ont of action, hit
hard in the chest with & missile; an-
ather, 1.2 Robert E Crowe, had been
wit to the loca' aigport with three
trucks and dnvers to meet ‘the arriving

ant early
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Gen Billingslea, At about 0330, when
a period of purely relative lull had set
" in, Capt Falkner was persuaded to leave
and get his broken arm set, and for
several hours, Mississippi OCS Cadet
Pau M Moore found himself in com-
mand.

(The Federalization, and particulayly
the troop movement to Oxford, threw
a4 wrench into Mississippi Nutionu]
Guard OCS truining schedules; in hiv.
blue helmet liners
signaled the presence of Cadets wha
were getting the most practical kind

training. Staff and faculty members
were caught-up in the Federa]izaﬁon,
too, of course, and a doubh’ng-up of
weekend sessions after things simmered
down wag in Pprospect),

2
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TROOPERS AND DOU
GET THE “Go ORDER

While this lone

into action, Cen B}

Command(-rs, and they

Verbal, frugmentary orders seriete, 9
get all Troops of the 10Sth - _legq by
three Tank Companies, hekl 4 home: 2
station—on the road. ¢ Josest 1 Onored
each of the 24 Squadron’s Troops men
independently and direct to the treabled N

college town,

{Among Infantry clements oy,
from other parts of the Stute, tire ..

GHBOYS

Tronp Was NV ”e
sl from e, :
phis, was giving the “y,", omn.and e,
the 108th und the two Baptl,.

[§ Rty e,
mmediate
were on the phone ta ther Sepraadren,
and Compuny Commanders.

Ofsraeg Pragy 0y ter g

Uit Wiy iy oy, Asaihlal ap ppep
i

Corioms ity (), USp s Foy anthor

LN a0y w g ), A T TT I oSN |

Te ATt gy, BALTRY RTTH Y i N |
AL T U I VN Proecid el
st cord fagain -
Ao b Fapedor a2
Ve o),
albeeygs Hise, ¢

S gy

Trap
AN e
i Mty lereied fon
i fiest tune of the 1

sborch Lt conn
mitegen ,,, At

wul lomid shot b
25 Sepahon How, 2or Rattery ung
Promg € pe) ed the Armonc , fev
Wt e o iy Phoing My
wtrentiach gt the Lvcenm, Cot Martin
[TRN VIV | LTI PP vOmnnt imme-
diately LY R Sing
whatever £, hweesany elieve pyey.
Ststes ouy thee hll"("~p wbed Lveeum,
Wotli amimunition, e ther poehots
amd vrder-. 1ot sy oy otficers
Command, ond se Jibypeled Bavonets on
their rifles. Map Worn ik i Beanie,
Beggiment.! 83 the approsinagel
9 officers and inee. up the Avenne 1o
the  unip- Kined of qgpee [ TS Tip E
had secewel. 4 Mt sty Yt “the
Citcle” the vwindshicid of Maj Beane's
mep was sliatteze.| Lo 27 e H
sel Franblin wye Mo ket e of action
with Plowate, o op, d a seashed
finger. Suaking Hn s wronnd. or
ever debn angd abntaches, thes 2ol g,
the 1acenm and stationed Troopers o
the North ude amld rey- of thy Lyvum
Au attempt was malde 1 tn fiucks
armend sl ey g g, athietic fickd 1,
bight it fuur heJi, opter Lucdieg, one peach
Larp wan set aflune, another tiuel's
fadiatiy porced e bnlier Some
whene aloongr Shyj, tune. g, LPTee fe
tenes became 4 g bazy Tating this
hec i night (e, Bilhingsin g
Regudur  ag,, AV | s
from Memphy. by iy

Wy fopegg )y,

and g
LAy arpved

Squadrons Committed

Meantis-, Sepiaedran Commandery
amd staff officers woope armving at the
Amon. Lacking maps ot the "QOle
Miss™ campns, vmgh  ketch ook

Pe o bluklunad, f.,m bits and
Pieces of revolle i, v Cuardsmen
who had wine familarity with h,e. fav -
oot That bermid g, bass for an
perationa] play,

- Ihe vurion other nnits had  heen
rollingise  trom around  midnight g
000, prepared tor Emitment -—;y 5
tear eas. whidy huds bee st anaitahie
when the earinr ity were commited
Plecennal- was isaigeml, I't Col Gy J
Cravlee, Jo. and his st 59 wete to
move straight Wew up University gy,
b g the camgig,, Maj William .
Callicett ard his i S to errcle agousd
to the North side .f the campus and
come m on “the Circle” from thu
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For their troops who heeded Jeflerson Davis’ Mexican War injunction to Misais.
sippi forebears to “Stand Fast,” Commanders of Oxford Task Force outfits receive
‘Army Secretary Cyrus Vance's citation, through Lt Gen Hamilton H Towze, \VUI
Airborne Corps CG. Recipients are (L to R) Col David B Wilson, 1348th Surgical
Hospital; Col James G Murtin, 105th Armored Cavalry Regt: Col Robert 1. Gray,
24 Battle Group, 135th Infantry, and Col Marion D Odell. 1st B(.. 155th.

direvtion.  Medics were left at  the
Armory.

Hours had passed but the crowd
hadn't lost its ngh mod; the 2d Sq

ean the antlet of abuse by crowds

along streets; one missile caught the

Sqquadron Commander in the nid-sec-
tion, some of the foree absorbed at the
cost of two packs of cigarets he'd
tucked into his fatignes. A cmde road
blixk of timber and concrete barred
the roadway: Col Cravlee'’s driver, PFC
Jerry Mears, crashed his jecp through
it. debris fving in all directions, the
mob’s shower of missiles continuing. un-
ahated, vehicular radio power packs
getting knocked-out, one after another,
and “Molotov cocktails™ (gasoline filled

NOVEMBER, 1962

—tltatte o Pro s Inte raitrenad

Haming pop Tootedens oo — oo birrnage
a “sin-bv 7 top.

Tuming onto the wrass . bvpass the
Ao wrechage of thiee cars the
coman halted m front ot the Laoeam
about 15 Masshals neaneg forwand 1o
cover detruckinge of the men with o
tear gas barrage, “Clad to see
Col Gravle quoted Gen Billasd aoas
exclaiminmg when the Soadron Cora
mander seported 1o tom.
can wet wmethmg done nn.”

The sitiation on the campus still was
hke a sceme from Dante's “Infrrmo”
pitch dark, several thousand men and
vouths milling among the trees on “the
Circle”™ and “the CGrove™ just hevind.
and among the University streets. Teu
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tica closing by 0430. Reporting by
phone from Troop E's Amuory to Gen
Billingslea at the Lyceum, Col Gray
was ordered to move onto the campus
and secure the power station. In column
of files, it moved up University Avenue,
lead elements arriving when, as Battle

- Group officers noted hter, the ricting

appeared to have subsided—at least,

this organization was not subjected . to

the barrage which had greeted - its
on the scene. -

But officers and men of the 3d
Squadron of the 108th saw a different
picture: as they moved East against the
rioters, the latter scattered with noth-
ing to stop them—until they saw Col
Cray’s doughboys closing-in from the
other direction. .Caught between the
two bodies of troops—the Troopers
-especially Bred-up after a hard time
the campus and after seeing Col

PACATA RO A
IO S s s mr o iy -
o i FACES

YL e ,' A ALY
PR AR S RIER
Martin's jeep windshield shattered as
he drove up—31 members of the mob
were corraled by the Cavalrymen. By
this time, darkness was disappearing

and fugitives could be distinguished,’

hiding behind trees and in shrubbery.

In the Ist Squadron’s Sector, How-
itzer Battery’s men charged and dis-
persed a group of 40 to 50 rioters and
snared several prisoners.
TROOPS FIRE,
ROUND-UP RIOTERS

By dawn, Regular Army Infantry and
additional Military Police troops were
beginning to arrive at Oxford: by this
time, too, rioting had shifted largely
from the campus to “the Square™ down-
town.

The normally-quiet Troop E Ammory

- had become the focal point for the

greatest concentration of military visi-
tors it had seen since its dedication;
while its usual occupants were having
their hands full at the Lyceum, Regi-
mental, Squadron, Battle Croup and
other Commanders and staff officers and
other visitors had been in-and-out;

R %

“strange” vehicles were cluttering the
grassy meadow in which it sits. pevhaps
50 yards buck fruin a State highway.
It had bevome Col Martin’s Regimental
CP; later. it was to be murked o niaps
with the three-star symbol of a Corps
CP, its .offices and supph ronms bear-
ing the signs of stall sections, two by
fours and plywood shaping sides of the
Drill Floor into other cubicles, “ht
lines™ direct to the Pentayon: and olee-
where being nun into the building, onts
cluttering the rear end of the Dyil)
Floor; a small city of CF tents neash-
rooming just outside. And in the midst
of things it had served. ton, as gwrd-
bouse for scores of captured rioters.
But that was to come Liter. Aluntt
the time the 155th 2d B was manch
ing toward the cumpus. Col Vastin ot
out to report in pervon to Cen Billings-
lea for further instractions. As he

. . ’

£ hnttttn of the et Missiactopi. National
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Srsency. o
the Liiminigot Diver, near Natcher,

For ibe Cumd, that was the Lt
speciiic action.
o It b comne ont of the wlole epivde
with upwards of $0 offivrs and nwen
intured Ladhy cuongh o rogaines e
tors” ottestyo,,
C Quard sl Active Amia uvits teed
over aied sctors ot e coaepas
while Active Ay hoops = ata:ei
des doantown, Check et el
contrctinl aeeess 1o the e
night’s concentrotion of fea o Senses
still Tnazered when te o o hoaerzed
ordor v dvsied, CPalice shee e ”
and Ll atter Joad of bricks vmbe,
chnihs o coneren

HED Dttden bt
expeiedead sear s shells b e ol
shbios el whor ot were 2 e
Pup tents blssoine |z, e v e
the trueps settiedom e saarik

The dst BG5S f had com
pleted ats baig hanl ap Sy Sorobe,
Missiseippi aond doned it ity ane
miles West of Oxfoad, withiout ineiein:
——an beaten ther ostuted chsing
tinie by betveen twis and three ho s’

Ruaning it Oxford with wne of
lois s and ot Comapany Coanmanders
tor Te-wrn thee situnation cind tie Ly o the
Lind. Col Odell wnd his party hadnt

.. owe fa: beton somenne ina spevding

ear. apprise Sing from the cther diree-
tion, Huug o whiskey bottle which
shateeredd the dead jeeps windshicld, It

s Ter D Fewy e ot

crossed a critical street intersection be-
tween Armory and University. a mob
stoned his jeep. Civen commmand by
Cen Billingslea of a “Cumpus tusk
force” comprising his own Regt. the 2]
BG, 155th, and two Regular Anny MP
Battalions, he ran the same missile
gantlet on the way back to the Annory.
For several hours, every sehicle that
traversed the intersection was bom.
barded. Though it Ly in wacther out-
fit's area of responsibility, Col M.artin
had had enough: he wnt two 10 man
task forces to climinate the sore spot.
employing a double envelopment. And
his orders were specific: they were to
capture the rowdies. even if they hud 1o
shoot. The mob advanced as one tash
force dismounted; the troops fised over
their heads, and the rioters scattered—
only to see the second body of Ceards.
men bearing-down on them. ! the
latter, - too, fired high. As one of the
Cuardsmen put it later: “They came to
a screeching halt. You cun sed the blick
marks where their heels dug into the
pavement.” Forty-two prisuners were
marched-off.

“was o guich aod dromatic introduction

to the Lbind of expenience their com.
rades Lad gone thrioagh, and whick
they heraelves mnght cweet i com
saitted=—-which thev worant. But wild
1encas S Rl the i o crowd of
1900 augry men was esseinbling here.
mather mob was assembling there, to
e an (vbord the stories went. For

“a time, the st operated check points

at highway intersections well to the
West ob Onfoned, ot the Jookont for
veeaprgis and  possible ouble-makers.
bat the vevesats of that precaution
vanisivd withico o relabielv short time.
The dot sovn s uny te a training pro-
aaire s did both ws nother organiza-
o the 2, el the 108th, when fe-
eved by KA e,

Troop reaction to the whole expen-
ence was clarictenstic A remark thae
fi -l tranmine, abter thas, “will seem hke

Pow Seont camp.” seered to sumeup

the comcessan

Asd sme of e bewaons gquickl
bearsisd bamen whio ammadly despice
wearmng sl Lelinets, iy oa stluation
Ihe thus. e gt o a soldier’s hest
trend’”

Fonnal sobiizaom procedon< ¥ -
fargelh gose by the boardds “m thae
“erash™ sitnation, b thé Oxiord task
force. Phaicads, 1Y cad proeesing,
and the monntams of papepincah and,
as harasced units 0 thee “Berlin Craas”
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remained at
bome,dndgetmvolvedmthestandard
procedures. The Miss ANC, for ex-

mple.nnﬁOmenﬂlmghphysncals
in two days.

MEDICS LEND A HAND

Less spectacular but no less dramatic
was the employment of still a fourth
t: a composite unit of seven doc-
tors and 16 enlisted men from Col
David Wilson's 134th Surgical Hospital
and the 106th Medical Battalion's
Clearing Company, at Jackson. In re-
sponse to a Third Army request, Col
Wilsoa—director of the University of
Mississippi Hospital at Jackson—and
this group were flown on Monday mom-
ing to Oxford and reported to the Uni-
wversity infirmary, from which the
night’s casualty load had been lifted
by that time. The Cuard medics (the
134th had only recently come off “Ber-
lin Crisis” active duty. by the way)
augmented the efforts of the 2d In-
fantry Division’s Clearing Company, set
up in the “Ole Miss™ stadium. later
establishing a holding station at the
local airport—a focal point. of much of
the military activity—until the Army’s
15th Field Hospital amrived, less its
professional complement, the Guard
physicians filling the gap until relieved
after about 48 hours of Oxford service.
By the evening of Tuesday, 2 Oct,
all Guard units had been released to
their bivouac areas, operational duties
on the campus and in the town being
taken over by Active Army units—and
those, too, gradually phasing-out as a
week

By that hme according to some of
the 108th’s officers, it wasnt everyone
who was real-anxious to pull off the
campus: some of the Troopers had
drawn Sorority Row ("Miss America™
Row it’s called unofficially now, in rec-
ognition of the number of beauty con-
test winners it has supplied), and by
the time withdrawal orders came, they
had established an entente cordiale
with many of their lovely neighbors.
“They weren't in any hurry to leave,”
declared one officer.

No time was lost in swinging into a
realistic and stimulating training pro-
gwam. With Marine cooperation,
Cuardsmen were organized into eight-
man squads (geared to the capacity of
the Marines’ helicopters) and given an
intensive course in quick tactical load-
for combat. They were given a Joad of
riot control training against a back-

NOVEMBER, 1962

ground of close, personal acquaintance

by many of them. Every organization

a composite “Ready Company™

and blew the whistle on it for test re-
sponse, in daylight and in dark.

Somewbere, reports had spread that

the troops hadnt been fed. “Hell, it
wasn’t because we didn’t have the ra-
tions—we just didnt have the time to
eat,” explined one who'd been in the -
thick of things, with the nodded con-
currence of others who'd been there,
too. At any rate, it wasn't long before |
packages began amiving from home |
with all kinds of goodies. By the follow-
ing weekend, scores of Moms, Pops

kid sisters and brothers had found theu |

way into the depths of the boondocks,
bearing fried chicken, cakes, pies.
Still with his unit. broken arm and
all (his CO said he'd let himself be kept
away from the outfit no more than 12
hours in the entire week), Capt Falkner
told how the Oxford townsfolk had
looked after Troop E's creature com-
forts: businessmen and others had sent

out gallons of ice cream. soft drinks,
and all kinds of delicacies.

Every bivouac area had its well- ;

patronized PX. There were movies. TV
sets started appearing,
. Commanders- declared morale was

- high, and all were quictly proud of

their men's soldierly attitude and dis- .
cipline. It had been a trying situah‘nn
to say the least, and one officer dcclared
with utter frankness: “We were scared
to death, but when they started throw-
ing those bricks. we were ready to go!”
Obscenities that shocked even seasoned
veterans who're accustomed to colurful
Gl language aroused almost as much
resentment among the Cuardsmen as
did missiles hurled by the rioters. The
fact that great numbers of the rioters
were “visitors” from well bevond their
own State’s borders, didnt set well,
either.

There was a sprinkling of “Ole Miss”
students among the officers amd men
who were called upon to march outo
the campus in a rule they never had
dreamed of. Capt Ned Williams, 105th
Motor Officer and an Asst Professor of
the University, was off at Columbia
University in New York on a sabbatical

- and working on a doctorate when he

was summoned back. Several members
of the Mississippi Legislature were on
duty with their Guard units at Oxford.
Two pro football playvers, Bobbie Frank-
lin and Ed Khayat, hustled back from
Cleveland, O. and Washington. DC, to
be with the 108th.

GUARDSAEN PRAISED FOR

SPEEDY REACTION, DISCIPLINE
Nowhere was any word except praise

heard for relationships among troops of

all components. Guard Commanders
described Cen Billingslea as “tops” and

f
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lauded Ariny  couperation. The first
night in bivouae had heen downright
chilly for the Guardsmen—twa blankets
per man were inadequate. An  airlift
hrought in Gl mountain sleeping bags
with air mattresses  before  another
nightfall. Windshiclds and  headlights
had to be repliced wholesale—a quick
anthority,  for  local  purchase  was
granted. The 108th was short a particu.
Lir type of battery; lower-echelou Sup-

ply people weren't sure they coild issue

to Guard units. “topside”™ got wind ol

it—the battenes were l'nrth( onung, but -

quick! .

The CGuards  pe firmance  drew
praise. On the "hot spot for hours if
anyone was, and in a position to know,
Mr Katzenbach forussed praise un Ox-
ford’s “Choogy™ Faikuer whose Grurd
unit was the first Aimy element to
reinforce  the  hard.pressed  Marshal
force. “He deserves great credit for
bringing that ¢ronmp through.™ Mr Katz-

. enbach said. “That 1s in the highest

tradition of the servige.” He'd hoped
that the mere appearanee of an Army
—Continucd on page 48
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OXFORD! i
—Continued from page 9

element would put a damper on the
mob. Events showed that was optimis-
bic in view of the mob’s size and jts
temper. As for Capt Falkner himself,
“he’s extremely good with his men; [
think he’s a fine officer,” Mr Katzenbach
declared

Oxford’s Mayor Richard W Elliott
said he'd “heard some mighty good
comments about™ the Cuardsmen and
reflected that his home town unit, first
on the scene, “relieved the situation
considerably,” and the Guardsmen “are

to be commended for this service.”

‘Gen Billingslea appraised the Mis-
sissippi Guardsmen as having done “a
firstclass job.” It was a rapidly-moving
situation; one that called for speedy
response and speedy action—and, to

senior troop commander on the
scene, the Cuard's response was fm-
pressive. “First, there was the speed
with which they reacted to the muve-
ment order,” he said—and he noted
especially the Southernmost, Ist BG’s,
arrival hours before they'd been ex.
pected. “Second, in operation, reaction
was rapid,” Gen Billingslea went on.
“During the entire period of time, the
discipline of the units was best exempli-

by the men’s acceptance of what
had to be done.”

Much higher up the line there was
an awareness of the Guard's fine per-
formance, too. “Your quick response to
the President’s call to active duty and
your efficient performance since that
time merit the highest praise for the
Mississippi National Guard.” said Army
Secretary Cyrus R Vance in a message
which Cen Howze delivered in person
to Cols Martin, Gray, Odell and Wilson
in a simple ceremony at Troop E's
Armory, his temporary CP, after the
situation had calmed. “Please extend to
all members of your command my sin-
cere appreciation for their splendid
military performance on a difficult mis-
sion. I know that your unit will con.
tinue to meet the highest standards of
military performance until your pres-
ence on active duty is no longer
necessary.” ‘

As this article was being written,
some of the Active Army units had re.
tumed to home stations from the Ox-
ford area; all Mississippi Army and Air
CGuardsmen except those at Oxford had
been released from active duty, and of
the latter, 30% were being let go; the
end of an unpleasant duty, well-per-
formed in a soldierly manner, appeared
in sight,

The veterans of Oxford were stand-
ing tall, as well they might. Regardless
of unit, they had heeded the injunction
F on the crest of Jefferson
Davis” old Regiment: “Stand Fast®

CONFERENCE IN COLORADO

~Continued from page 17

Heywood further reported that Al

bama, California, Florida and Puerto

Rico already had expressed interest in

playing host to the NGA in 1963 or
ter., :

They readily accepted. too. » she-
cinctly-phrased recommendatior, pre
sented by North Dakota’s Edward o
his Constitution and By-Lasws o,
tee, thut the Assn give its Prosiclent
Bexibility in determining wwnbers of
members on various Standing . Spee.
ctal commiittees.

The three-year terms of the Acu's
officers expire next year: under the ro
tational schedule for Excentive Conuil
representation, the two slots tor e,
of two, Army and two Air Fore Aicas
were open this time. On recommenc-
tion of caucuses involving  Stutes 1,
those areas, the Delegates  reelected
New Jersey's Cantwell and Venaont's
Maj Gen Francis W Billado finm the

-First Army: reelected new Mexico's Maj

Gen John P Jolly and chose Tesay May;
Gen Thomas S Bishop from Fouth
Army; elected Minnesota’s Brig Gen
John R Dolny and Kansas' Edward R
Fry -from Tenth Air Force, and chose
two -new members—Alabama’s Brig
Gen George R Duster and Gemgia's
Cov Vandiver from the Fourteenth AF.

Then. in the presence of twa Gov-
emors, innumeruble civilian and mili-
tary “brass,” and approximately 1 800
Guardsmen and guests and their Ladies,
Gen Harison pinned the Assn's Dis-
tinguished Service Medal on the hreast,

THE NATIONAL GUARD STATES

Continued from puge 24

for competition in the “Perny Matches™
are too tight, this Resolution found.
It recommended new standards of team
eligibility; proposed continuation of the
current funding policy for participation
in the National Muatches: active duty
for training pay and allowances for par-
ticipation in Atmy Area matches by 14.
man rifle teams and 10-membes pistol
teams; creation and filling of . per-
manent position of Nuational Cuard
Marksmanship Coordinator. “and peri-
vdic meetings between him and a crm-
mittee of Team Captains or Coaches ter
improve standards and quality  of
marksmanship .and instruction.

POL ond Repair Pont Funding
(Indiana). Requirements to attain .n
ever-increasing state of mobilization-
readiness run head-on into funds re.
strictions on fuel und. repair parts sup-
port, which hurt training, this Resolu-
tion asserted. It asked the Chief, NGB,
to analyze POL and repair part funding
inadequacy as it relates to training re-
quirements.

-

of thiew officas Wt . ), st peeeged
lng aned bacibal oyl 1, thee gl
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of the R " th Vg, 1> ol 1yt
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Commattes and 1y,
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1933 vetesan of RTO cumb il Gy,
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Sectinyr 37 Compmittee, 4
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Mr Nationd Caardamnan who setra
i a May Cen alter haviag servesd e
the “Peuch State's” Adiutunt Genery),
wasonted b his service in ohat BXTTRTE
it as T Conand us G, Starting as
A Private w Jau, 1913, the Chict Fron.
tive became o homber piloi Faom 2%
vear-okl Minor of Livom,, tahis AIRI{ON
Adi Genat “the age o &Y. he was
clected Chief Faeculive o few vears
Lter by an anprecedented 80,55 ot
the popula sote He served on the
NCAUS Eveeutive  Couneil atd ity
Committer en Legslation subseqgue pt.
W contritaing Deathy to the CGuard'y
interests as Governo of own State and
A8 pokesman for Tus fellow-Caner.
nors o Nehonal Cinad matters, .

ITS POSITION

Marshall Rescarch Foundation
Viegoia . The Assy went on record ay
erdoising the purpose of the George
C Marshall Re<earch Foundation, cam-
preigning for crection and perpetual en-.
qiu\\'mo-nt of nsenm and H'w.llt{k
center gt Lexington, Vg, I

Commendation, TAC ond MATS
‘Nir Affaies Commuttey e Ntoy
commended  Inth Tacteal A .
mand andt Mty AL Luansport S
e for baveng “contimeaand o shibite
wreat arederst hing and appereviation
the problems of the citisen - -
TAC “sought (4 wdopt progran ..,
policies which atilize (he P e capa
bilitien”  of the- Air Canandd? waid [
Resolutien” MATS nade available
eotite res Groes 1o the transitim train.
me and carh uperadional readiness of
ANG umits, waid another, Lotl Lol
the two agencies” “eutslonding jet
formance  of  dov ow ldgeabl.
undenstanding ot the Reserve Forcea
and vital catrdoi, 1 the ANy
el Cuard progrem.”
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! . UNITED STATES GOW-RNMENT ;
] Memorandum
TO : Burke Marshall DATE:! 271962
Assistent Attorney General Nov 1
1 Civil Rights Division «
., : Norbert A. Schlei k
] Assistant Attorney General -
3 Office of legal Counsel 3
1 SUBJECT: Protection of Federal Officers :
from State Prosecution.
Transmitted herewith for such use as it may a3
be to you is a copy of a memorandum dated ;-7
November 21, 1962, on the above-entitled matter.
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Roxbort A. Schledl
Assistent Attormsy General
Office of lezal Counsel

Protection of Foderal Officexs
from State Presecution,

Transmitted herewith for such use as it may

be to you 18 a copy of a memorandum dated

November 21, 1962, on the sbove-entitled matter.
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UNITED STATES COVERNMENT

Memorandum
Norbert A, Schlei 3 .
10 : Assfetant Attornmmy Gensral oaTE: Nuvembar 21, 1962

Office of Legal Counsel

X

L

:
5
-

oM : HRerzel H, E, Plaine .

suspect: Protection from Stuts Prusscution of Fedaral 3
OtfLcars Involvad in Barollmsnt «nd Atrendance 3
3 of James H, Esraeditt et Vidverasicy ot mun.-tppx

(additicnal data). ,

* This ie in further rafer-mce to the msa0randur on ths 3
sane subject dated Novemhar 19, 1962,
# ' : Bail in Mabess Corpus F

We noted that the ramsdy of habeas zorpus may ba aveil-

able to the federal officear under 28 U.S.C. 2241(.)(2), as &
means of effecting his complate discharg2, whan he is hald by
the state authoricies,

1. Tha question has bean raised, if the federal officer

wara on ball could the writ uf habeaw corpus be lesued,

The cases mske {t claar that tha petitionar for habeas
corpus who is at lerge on bail in not entitlat to ths writ of

habeas corpus. This was the specific houlding in Stallings v.
$plain, 253 U.S. 339 (1920), where an indictwment had boen

k3icaull ihdecaamiing

{ssued in a state court end the dafendant had given bail (in

b ndi

the District of Columbia) for his appsarance in the state
court to anewar the chargas against him, The Court sald:

. "Being no longer under actual restreint within the District |




- ef Columbia, he was not entitled to the writ of habeas corpus.
. Nales v, ¥hitnay, 114 U.S. 564" 253 U.5. at 343,

Wales v, Whitnay, cited by-tha Suprema Court, held that
there must be an actual confinemsnt or the prcsmﬁ zazns of
enforcing it in order to obtain a writ of heboao corpus,

‘The rule has been foliowad in & nuzber of cases where
‘habeas corp\;s was applied for by persons on bail., In Uaited
. peates ex xcl. Potts v. Rebb, 141 F. 24 45 (C.A. 3, 1944), cart,

denied, 322 U.8, 727, thb Court poincea out that even though

the petiticonsr was in custody for a short time tefore being

- admitted to bail, he was not entitled to thn writ of habeas- - -
corpus, stating that he must be actually daprived of his libarty

B — at thati-thn coﬁr:‘ grcntrthé writrlnlccarda.r- United -

Statss ex rel, Walwer v, Tittcwmore, 61 ¥, 2d 909 (C.A. 7,.1932);

and Rowland v, Arkensas, 179 F. 2d 709 (C.A. 8, 1950), affirm-
ing 85 7. Supp. 550, cert. danied, 339 U.S, 952,
Mackanzie v, Barrett, 141 Fed, 964 (C.C.A. 7, 1905), is

somstimes cited for the cortrary proposition that ona under

srrest, but at large om bail, {s entitled to a writ of habeas

corpus as though the arrest ware accompanial by actual i.up:i-n-A

onmant, This {s {naccurate, Actually, tha proposition before

the court and the holding was that the giving of a bail bond

after tha writ of habeas corpus issusd did not abate éh-'ri.t.
-2 -
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2. The holdirg in Mackenrle v. Barrett {s in keoping

with tha enswur t> the second quesstion respa.ting bail, nazelys
May the federal offt:er, who is in custody of stata aue
thorities for a criminal prosacution and who has appliel for
a writ of habess corpus tO effect his discharge, be adznitted
to bail by the federal couxt pending the dispusition of the
habeas corpixls proceedingas? |
The amswer {s that it is entirely eppropriaste for thes
fadcul court to admit t}w prhcnar to bail ounce c‘m writ has

fssuad, Jolmstonm v, H,ax'eh 227 v, 2d 528 (C.A. 3 1555), 56

A.L.l. 24 661 is s roccnt lnd ludi.ng case of cha admlutcn

to bail of a state priuonar by a fa&aral court on t_ho roturn .
of the writ of hsboas corpus pending its disposition. That
the Suprems Court has recognized the validity. of such procee
dure is shown in Stallings v, Splain, supra, whare the Court,

in recognizing the propristy of refusing habeas corpus to =
applicant whbo vas on bail, distinguishad tha case froa the

completely proper "position ordinarily occupicd by ona vho is
contasting tha validity of his dotantion &nd who hase bm Tomw

leased on bail ponding the habsas corpus procesding.™ 233
U.S. at 343,




Cosmintence of tha Pemadins of
Ezbens Cotous end Lo-sval, 1

In the momorandum of Kovember 19, 1962, it was statad
that the foderal officer's right of removal of tha cf.nta prosae
cution into ths federal court does not ezclude tha remedy of
habeas. corpus whore he 1s held by etate suthorities, end that
thore could be no doubt thst tha Congross intendad the uesg of
both remedies coaztensively,

This is borne out both by ths history of the statutory
provisionn and tha nature ot the remdiol thamlves.

m ﬁr:t permangnt rmval proviu!.on appeared in the
Yorce Bill of 1833, Act: of Maxch 2, 1833, nec. 3, which b111
was mcud to ni.d in overccaing tha oppoaiti.on Ln South
Carolina to tha collection of the customs., The Force Bill
established the right of rexoval for customs officers, (Ths
provisicn was In terms of “any officer of tha United Statos
« « o for or on account oflany act dons undor the revenus Imn
of the United States or under color thercof otc.") Soction 7
of the scx=s statuts greated, in gansral tarms !or tha benefit
of such officers, to a Justics of tho Supreme Court or a judze
of any district court of ths Unitod States, in addition to the
authority already conforred by low,

o 4§ o




- “jower to grent writs of habaas corpus in all cases
of a prisoner or prisonars, in jail or confinement,
vhare ha or they shall be coxmitted or confined om,
or by eny suthority or law, for any ect dons, or
omitted to be done, in puxrsuenca of a law of the
United States, Or euny ordar, procees, or decree, of
any judge or court thercof,"

Hence in 1833, both remsdies ver; availabla, {n the sppropriate
circumatances, for custome officers of the United Statas,
In - the succeeding ysars, Congrsss expanded the removal
‘provision to include dth.r federal officers without altering
the generally sppliceble habaas corpus provisiom, which it |

continued in later enactmants or re-snsctzguts to modern times,

"~ Thus, in the case of removal, the provisfon was extended to =~

internal revenus officers during and after the Civil War poriod
('"“MtOfmchhls“fch 20:“'“ 9 ,1,3”‘"'5“7’1"7 171“ R
Act of Juns 30, 1864, ch, 153, sacs, 50 and 175, 13 stat, 223,
241, 3033 Act of July 13, 1866, ch., 184, sec. 67, 14 Stat, 98,
171). Thse right of removel was furthar exténded to officers |
of either House of Comgress (Act of March 3, 1373, ch, 130,
sec. 8, 18 Stat, 371, 401), to officers of the United States
courts (Act of August 23, 1916, ch, 399, 39 Stat, 532), to
soldiers in ths military servics (Act of August 29, 1916, ch,
418, sec. 3, Articls of war 117, 39 stat. 619, 650, 669; xe=
enscted by Act of Juns 4, 1920, ch, 227, sac. 2, Article of
Var 117, 41 Stat. 759, 787, 811; 10 U.8.C. 1589), and to those

e



engaged in the anf.orcmt of the National Prohibiti.on Act
(Act of Octobear 28 1919, ck. 85, title II, sec. 28, 41 stat,
305, 307, 316). Thesa enactments wers largely brought together

in 28 U.S.C._ 76, 77 (194C Ed.); and the modern provisions are
now 28 U,8.C. 1442 end 1442a (plus procedurs in 1446, 1447),
which as w;a sav are applicable to eny officer of tha taited
States or any agency thareof, or to a membor of the armod
forces of the United States, acting undar color of office or
under certain othor enumsratad condi.tias;c ‘derived from tha

earlier statutes,

corpus-remdy of ths Yorce Bill of 1833 was carried down through

ST

~successive enactments tc moderr times in almost hzec verba.
Seo, Revised Statutas, section 7533 28 U.8.C. 453 (1940 Ed.);
and currently 28 U.8.C. 2241, in particular paragraph (c)(2).
In comection with the emactmsnt of ths Act of August 23,
1916, 39 stat, 532, supra, vhich extendod the removal provision

to an officer of the United Etatas couxrts for acts docna under

the color of office, tha Supremsa Court in Gay v. guff. 292 v.Ss.
25, 38~39 (1934), quoted extensivaly from the House Judiciary

Comittee Report, H. Rept. 776, 64th Cong., 1st Sass., stating
that the emsnéasnt was dasigned to give United States nrnhniu

-f =




. the same protectlm in the mcnl:ion of proeou in all cases
’ '»jini.h.r to tlmt alrendy enjoyed i{n cases arising undsr the

. revenus laws, 6.g%., Davis v. South Crrolina, 107 U.8. 597 (1882).
.* It is thus aMt. that Congress vas sizply gradually
. .enlarging ths classes of removals for trial without in eny way
detracting from the right of summary dismissal b§ haboas corpus
vhen 1t was appropriste,

Indeoed, the po:rttm of the hsheas corpus statute, 28 U.S.C.

H 2254, which currm::ly taqu!.z:oa exhaustion of state reasdiss

. before a writ of habeas cotpus may iuua to a persoh in custody
S pur-uant to "a judgment of Is:au coutt, is oigniﬁcant:ly

_ment, there was ucluded from this provia!.ou lm;uaao wvhich

: vould hen alao applicd “tha axh.mnti.on :aqulrm: to cua:ody

pursuant to "suthority of a State officer.™ H.R. 7124, 79th
Cong., 24 Sess., section 2254, p. 138, See Hart end Wechsler,
edaxal Courts Ihg Fodaral fyotzm (1953), 1299,

There 1s no doubt that the revenua end Treasury officers

enjoyed the benefit of both remedies. Sse ZeT20900e V. pavis,
100 U.8. 257 (1679), removal; [ocks v. Gexingore, 177 U.8. 459,
" (1900) , habeas corpus; Ex parta Bsach, 259 Fed. 936 (D.C. 8.D.
Cal, 1919), hsbeas corpus grantad mmchm urging by
the state of the existenca of the remsdy of removal,

7 e

typ. of custody In t:ho eonru of its mct:- ,




The. coexistence of the two rensdles in commgction with
.ntdtcimnt: of tha menue lews was o@ionily rocognlzed by
the Suprems Court in Virginia v. Poul, 148 U.8. 107 (1693),
although their use failed for procedural Mecc;. Said ths
Couxt:

®The prosecution and punichment of crimes end
offensas committed sgainst one of the setatos of
the Unien ., . . can be indsrfored with by ths
Circuit Couxt of tha United States e0 for oaly as
Congress, in ordar to maintain the suprcmacy of the
Constitutica and 1cws of the Unit:ed 8tadtes, has
exprossly suthorirod eithar a razoval of tha prose~
cution into ths Circuit Court of t:ha United States
for trial or a dischazge of the prisonar by writ
of habsas corpus issued by that court or by a
judao thercof,"” Id, at 114,

o )broanr. du nnture' of th- ‘two. rmdie- 1nd1cltu mnt S

they serve functions vhich are not equivalent, that thay sre

- measured by different standards, and thersfore cammot be re=

gaxdad as exclusive of each other, In remsval, the {ntsrost

of the Goverumant 1is in seeing that ths federal officer is as~

sured 8 fair trial, Thus, cn removal, tha guestica of tha

;nutorimmaofthcaccusadilmtmvolwdchdtham

is concerned only that the pstitiomer's claim has some forumdae

tion and is made in good faith, Coloxedo v, Sy=as, 286 U.S.

510, 519 (1932); and see Yoxylend v. fopor (three cases), 270

U.S. 9, 36, 44 (1926),
o=




On the other hand, in the case ofhubou corpus, the fode
exal court is concerned with the imnocemce or guilt of the

accuged federal officer and holds & summary hsaring to itormime
vhether his conduct was justifisble, If tha court finds that
his conduct was & lewful and proper performance of his official
ducia;, tha fodaral officer is entitled to a suz=ary discharge
and the right of prosacution by the state is terminated, Iaks
Eeagle, 135 U.8. 1 (1860), The hsaring on habsas corpus {s
sumsry, without a jury, Where the court is mot satisfied

with tha fodaral officer's justification, such as whare thoze

w4y -be conflicting evidance: and. genuine.issues of fact in dis~ ...

pute, the court is fustificd in remitting tha fedsral officer
o trial, Dpitod States v. Leawis, 200 U.8. 1 (1506).

Thus, ea ippiicatim for a habeas cozpus doss not ingura
discharge but m3y very wall ripen imto a: direction that trial
shall teka place either in the state court or, 1if potitica for
removal is timaly mada (befors trisl, 28 U.8.C. 1846(c)), in
the appropriate fodsral district couxt,

Lest thezae be eay belief that rezpval has the same ime
mediate snd salutary effoct for the accused achicved by dioe
chnrmm haboas corpus, there are scmo statistics to the
contrary. During the pr&ibitm ora, which was marked with




much violence in comsction with enforcemsat of the Volstead
Act, it was eoted in 1927 that thors were them 113 recordsd

. homjcides committed by prohibiticn enforcement officars end
that state suthorities had co: 4 progsocuticas in 37 of
thoss cases, Of thace, 22 wire remcved to the fodgral couxts
where thirtaen rosultad in scquittals, cme in a plos of guilty,

ons in a coaviction, end saven were pending m:acolvéd. Citsd
from Literary Digest, Octobex 27, 1527, Vol. 63, p. 12, by
Strayhorn, 6 North Cavolina L, Rev. 123, 145 (1528).

‘Tha Adainistrative Office of the U.8, Couxts has mot

7nobruk¢uwnvh1chmldidmtifymhboucorpumuin~

volving potiti.ma by federel officers). However, from mfom-‘

tion reported in 1962, the 0£ffica was ablg to identify 15 casces
of prosecuticns of federal officars removed frcm state courts
(including Pusrto Ricg), principally growizg cut of txaffic
violaticns, in'which there have beea several acquittals efter
trial, no mvicéﬂ.m, md no result yat in the remaindsr,




