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Ex. Bfunsd L. Catos
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o B Carl Bazdley
: Dircctoz of Litigetien November 23, 1932

Cévil Pivinien

Joka Doane

Picot Acalstent

Civis Righta Division

Ponceca v, Gnited Stetes, et al
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Baclosced iz » uaaaond snd conmplaint which

was reccelved by Mg, KeShane in the mail.
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Xicheoles E2B. Kntazenlach Rovaxhey 23, 1633 .

Beguty Attereey Cazroral
: JDs v

Jebn Beoag
FLeat Asnliptent
Civil Righta Pivinion

cusenclcgy of ¥veats on Septemder 39, 19062, Crforzd,
Eiselcalippl

Atteched 18 s Cheonolegy from 1:€8) pen. toO
8:00 p.n. oa Sgntexbor $0. I bhave elivaged e¢cjien to
Recces. Odecdecler, Schlei, CGuthmen, Polen, Rels cad
Rasilam, end Lave aslcd them to gcorzect or £1il ia thelrs

-ehizonology uwhepe they can.

- Thers aze three. thlng' that x wish-to call to your

”-*tna slroady called off the state police Guring
the time that he was conferriaz with you im
Clegg®s office, The F3I monitogiug the state
Bighway patroel radio repozted this to sur bace
radio, Some witrneczes repozt that the state
police geewsd to have thinned ent between
7100 and 0103 p.m. in fromt of the Lycowma,

The pictuzes that I have studled eecam to indi-
cats that tho police had thiumed eunt, Any in-
feoruaticn that v2 com gathor ea this gocua teo

me to be Impozteat,

2) I do nat have s clear plcture of the tima
ef scrival cf e1) ¢f the magchals, bocdeg patrele-
men &0l peiscn cuasds at Czfecd cor thalr wowes
soat froa the sicpost to the Unliwasoity. I thiek
we phenid bo cleny ea this,

€3) 1 vzfogstocd that en Pridny a plra won
developed £or entesling the University 4f poe
sistesze wos engozatered. I bave boaes vunadle
te logate that plzan,
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Leouis P, Oberdozfer
Agsistant Attorney Genmeral November 21, 1962
Tax Divisicn
John Doar

Pigot Assistant
Civil Rights Divigicn

Oxford, Riot,

I am returning to you Mr, Coppock's summary
of Operation Feeeway,

The set of questions that we prepared feor
Mr. Kantmenbach's deposition is algso attached,

PR MUY WRSTLOPN 'WCA
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“Fnited Stutes Bepartment of Justice
UNITED STATES ATTORNEY _
SouTHERH DISTRICT. OF M1sGissiPPI o
Jackson 5, Missisaippd 4’ y

November 23, 1962

AIR MAIL

Department of Justice
Washington 25, D, C.

Attention: Hon. John Doar, Attorney
Civil Rights Division

Sir:

Re: Cyril T. Faneca, Jr. vs. United States
-et al. = Civil No. 2604, Southern Division

Enclosed is copy of Notice to Parties and Motion
to Crant Reargument upon the Court's Ruling of Novem-
ber 21, 1962.

We are holding a copy for Mr. Carl Eardley who
we understand expects to be here Monday morning.

Respectfully,
“——ROBERT E. HAUBERG
Encl. United States Attorney
REH:fmg
- el
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UNITED STATES GOVEF  {ENT I ARTMENT OF JUSTICE W

Memorandum o ¥ |
| f’l e ;\

TO ! Mr. nNicholes deB. Xatzenbach DATE: lpvenber 25, 1962

Deputy Attorney General i

JDG:JCGL:skh
n(_g.‘ Joseoh . Suilloyle 144-41-439
Actin; Assistant Attorney Gencral
Civil Divisicn

SUBJECT: Fzneca v. United States, ct al, ]
S.D. Flississi=ni.

Attaciic¢ hercto is a Motion to Disuniss the above
styled case, as it pertains to vou and *r. l'cShanc, 3
A cony of our emorancun in Surport of tiie lletion is 1
also attachea,. ¢ vrorose to lhave this lletion and
“emorandw: Tiled in the District Court on loveuner 3J.

Copies of tic [iotion and !lfeworandun are being Toruarded 3
today to the United States Attermey with instructions

1=

cd till He is adviscd to do so,.

£nclousures
cc: ir..:urkc sarsnall —
Assistant &attorney Jenernld (
Civil 2ichts Division

- f
Enclosures '”\},%

!
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Huited States Pepartment of Justice DOCKETED x

UNITED STATES ATTORNEY NOV 28 1852 5
J SouTngan DistricT or Mifsissiert :
4 Jackson 5, Mississippd '
. November 21, 1962 3
. fL] /)
]
i )
; Department of Justice
; Washington 25, D, C.
Attention: Honorable John Doar, Attorney . _
Civil Rights Division ¥
: Sir:
Re: Cyril T. Feneca, Jr. vs. United States
Civil No. 2604, Southern Division
v 3
_ Enclosed herewith is a certified copy of order signed by
~Judge Cox and filed today in the above cause, together with -
a copy of ruling. L .
Respectfully,
. United States Attorney RN
‘; ~Enclosures By é é’é“’Z?. 3
; E. R. HOT.MES, Jite 3
kN Assistant t
§ ]
1
la ¥ LW
b © y
ke frey® WA
€0 Wi E T
| R P ARTEENT Gr JUSTICE ;
, : - : o i
‘ 3& oV 24 952 .
: l RS BRANCH o
£ 1
" Gre RIGHTS DIY. |
T~ an. Lit. Sec, $
v i
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STANDARD PORM NO. 84..° - L 4

fFanecq
‘:" ,..“
Oﬁce Meimorandaum + UNITED STATES GOVERNMENT

Mr. Burke Marshall
Assistant Attorney General
Civil Rights Division

TO : DATE: December 6, 1962

-3 %pb FROM :  joseph D, Guilfoyle

Acting Assistant Attorney General

Ap } . Civil Division
SUBJECT:

Civil Division Daily Report

A copy of this Report is being sent to you because it
contains Civil Division's report on yesterday's conference
concerning administrative claims arising out of activities
at Oxford, Mississippi.

Attachaont

ity
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‘Mr. Marshall

. . ,
_ UNITED STATES GO\{ NMENT : OEPARTMENT OF JUSTICE
Memorcndum
10  : The Attorney General pate: Dec. 6, 1962
[ !‘
N : SDRs
}’_U _.'\'/moax . Joseph D. Guilfoyle JDa: SDR: §sx
L lching Assistant Attorney General
e D /C ~ Civil Division
>

! supjecT: Dailly Revort for Thursday, December 6, 1962,

SOUTH DAKOTA FARMERS DISPUTE

Staff: William P. Arnold. There has been conslder-
able public notice of disturbances in South Dakota over
the intended removal of a county office of the Agricultural
Stzbilization and Conservation Service from Mound City to
Eerried, South Dakota. The people of Mound Cilty are re-
sisting such removal and. are apparently prepared to resist
any efforts of Federal marshals to move the records from

their present location.

The Department of Agriculture last year decided to
relocate its office. After half of the records had been

moved to Herreid, the district court enjoined further
rovement and directed the State Commlttee of the Service
to re-establish its Mound City office. This order was
reversed by the Court of Appeals. Duba v. Schuetzle, 303

®. 2d 570 (C.A. 8, 1962).

T-e people of Mound City continued to resist efforts
to pemove the remaining records. The owners of the builld-
ing have rejected the formal demand of the United States
AtSorney for the records. Following this rejection, we
intended to file in the district court an action in the
nature of replevin which would cause the records to be-
come subject to seizure by the marshals. However, filing
of this actlon, or any alternative legal course in aid of
obtaining immedlate possession of the records, has been
delayed v.iil the conclusion of a $2,000,000 land condem-
nation sult now pending in the South Dakota District Court.
This case is expected to go to the jury on Monday.

] In the meantime we have been having conferences wilth
officials cf the Department of Agriculture. Members of
the General Counsel's offilce of that Department have now
been adviscd that, before proceeding with our replevin

e

e

e

- —— s — e ®
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acvlon, w2 desire clarification of Secretary Freeman's

pcsit101 with respect to the use of force in securing
Lese recordés.

CO:FERINCE CN CLAINS ARISING OUT
> ;aCTD?fTS I MISS&SSTPPI

A c;"‘e”ence was held on hednesdaJ, December 5, 19562,
conce:ning clalms for property damage arising out of the
acvivities ci the Government in or about Oxford, Missis-
sippi, during tha latter part of September, 1962 and the
ezrly par: oif October, 1962. Those present were Messrs,
Earalej, dauun¢in and Gershuny of the Civil Division, Mr,
Zoar of the Civil Rights Division, and legal representatives
ol the Ieparuments of Arny and Alr Force, the General Ac—-
counting Office, and the Federal Aviaticn Agency.

Tais confererce was held at the request of the Claims
D;Vis_on, Office of the Judge Advocate General, Department

of tThe ..rmy, and had as its primary purpose the determina- -

.~ tion ¢ tt. pracise legal nature of the situation in
Iiscicosipnl involving the use of United States Marshals
. ené uniys ol the Army end Air Force to suppressdomestic -
w;;v;o-erce_ani enforce the orders. of the United States Courts
nursu;n“ to Executive Order No. 11053, September 30, 1962.

‘e ere eivised that a number of claims had already been
f__cd ulsi: the Army by individuals for property damage in-
curred on cr alter Octcier 1, 1962. OF the fifteen claims
»ageived o date, tn-rueen have been paild in amounts
rorging Trom $20 to $500, one is in the process of being
cettled, and the remalning claim 1s disputed. For the
o3t pert, these claims represent damage to vehicles or to
- wepercy u..d for troop bivouac. Thnese clailms wére settled
Toth urgh: the Federal Tort Claims Act (28 U.S.C., Section
2072) zrnd under the Military Claims Act. (10 U.S.C., Sec-

Tion 27: 3 -

W2 wer> zlso advised of potential claims of the Unl-
versity of ikississippi for damage to its airport caused by
the landinz of heavy aircraft on inadequate runways and
fo» damage o its bulldings and grounds. The amount of
these cloirs *s as yet unknown. Mr, Doar has advised that
$me Civil Iichss Division is accumulasing, but without
Toeing eny QVU_on thereon, claims of tre University for
re;tal ol lormicory rooms and for medical treatment-
rendered in the Universit  hospitzl., There 1s no indl-
caticn T3 date that any claims will be.filed by either the

(=¥

tate oF risslssippl or any munic.paiity.

1%2 -




3

C O
;.3;

- Discussed was the machinery under which such claims
¥ould be handled; under the Federal Tort Claims Act where
the damage or injury occurred through the negligence of
an emplcce of the Government or a member of the armed
services; under the IMilitary Claims Act for property
damzge or Injuries caused by military personnel or civile
dan employees of the Army acting within the scope of their
emnloyment or otherwlse incident to non-combat activitiles
(2T such claim is rct otherwise covered by the Federal
Zort Claims Act); under statutory procedures whereby
clzaims arising out of the use and occupancy of real estate
can be paid by the General Accounting Office.

't vas generally agreed that fufture claims, of the
“ioe paid to date and occurring after damestic violence
¥zs supprécced, will continue to be paid. No claim by
Lze State of Mississippi, the City of Oxford and no claim
xiich zceruzd on Scptember 30, 1962, will be paid without
Zirst consuliing with the Department of Justice, in order
thai a2 deiermination can be made as to the possible. effect
ol payzert on the civil tort action now pending against the
tzifed States and lMessrs. Katzenbach and McShane, —— -

T
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Robart 8. Rosthal, Attorney
Cririnel Pivisien Dee. 7, 1062
John Dsar

FPirst Accisteoat -

Civil Rights Division JD:ety 11,801

144-41-489

Stete of Hizsiseippl v. McShane

Enclesed 10 s copy of a memerandua whieh ve pzopared
ia conmzction with defensas for NecShane im ¢hy erininal
eagse. I had Plaanery chock this eut for mo after you
1eft the letter from Acsistant U.S. Attorney Prichard.

Burke talked to Jack Miller abdut it gnd Jack paild
that your Divigion had the secme Quection under study.
1f so, thia may be helpful to you. .

There is also enclosed a copy of sm FBI roquect

_which we Bave preparsd but which has met beem sent out,

... zequesting & copy of Judge O'Barr’s ch ,
: .bold'it“oat‘-lthoatfgcttlng'you:"appreval on it.

_eharge.

Encleosures
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t] 144241489
¥ 11,831
}
ATR MAIL -

Mr. ¥ittiem H, Vsughan, Jr.

Fuldbright, Crocker, Precman,
Petes & Joworski

Attorneys st Lavw

Bank of the Southwest Building

Aeuston, Texes

len Panecn v. United Statesx .

Dear ur. Vaughlnt  '

e tettcrday. sfter yon left, Mr.. Dear asked ne.
*“““*f*to ccnd t07you-a copy of “the- trnnlctipt ‘of—the-
deposition given by Msrshal MeShane in the pr!vlte

sufit sgainst him, It is encloged.

é I enjoyed meeting yeu and I hepe to see you
o sgain.

Yery truly youre,

BURKE MARSHALL
Agssistant Attorney Genersl
Civil Rights Division

Ty e o, el L T MR .A‘Zl»’ .

By:
J. BAROLD PLAKRNERY
Attorney

Enclosure
ec Records

Chreno

Mr. Dolruﬂ”’

Nr. Putzel

Mr., Owen (1136)

1
¢
i
¢
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DEPARTMENT OF JUSTICE

CIVIL RIGHTS DIVISION

Investigation.
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Joha Dear | ’ }%{2{2%

First Aszsistant )

Civil Rights Divisien ;;4;;:-489
[ ]

J. Rarold Flennery
Attorney -

Misgissipp! v. McShane; Fanecs v. Unitod Statea, et o1,

This memorsndunm deals wit the legal guestions you raised
en 26 and 27 Novenber sbeut the above cases.

A, Scope of Exaninstiea on Deposition,

Thbis issue is governed by Rule 26(Db) of the F.R. Civ. P.3

as provided by Rule 30(b) or (4)1/, the
‘- 'deponent may be examimed regsrding amy

e

—matter, not-privileged,~which is-relevant -

““”jﬂhlgts'othtriliefordered'by'%h!~tott¥*<’*f"“rw**”

sty the #ubJéc T Hs tHer- {nvelved dn - thie o

- pending sction, wlether it relstes to the
elsin or defense of the exanining party or
to the clsia or defense of any other party,
including the existence, descriptioen,
mature, custody, coaditien snd location of
any dooks, documents, or other tsngible
things snd the identity end lecation of
persons having knewledge of relevant facts.

"1t §s not ground for odlection that the
testimony will be insdnissible at the triasil
1€ the testinony sounght sppears ressonadly
calculated to 1esd to the discevery of ad-
missidble evidence.,

1/ Rule 30(D) ‘and (d) previde:

(b)) Orders for the Protection of Psrties and
Depenents, After metice is served for taking »
deposition dy eral excninstion, upon motien ses-
sensdly made by #my party or dy the persoa to be
exsmnined »1d upen notice snd for goecd ceuse sheow:.,

¢¢c Records
Chreso

Mz. Putsel
Trial lilcv&:)
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The "Motcs of Advisory Connlttee on Amendments to Rules”™
(28 u.8.C. Federsl Rules of Civil Precedure, Rules 17 to 33,
pages 209-290) and the “"Commenteries™ (id., pege 294) ghonid
be reed, sithough they arze too veluminons and discuroive fer
repreduction here., Sec epico 4 Koore's Pederol Practice 10062«
1183, §§ 26.15 - 20.25 [8].

The best way ] ceon sua up Rale 26(d) d4s to say that it
does not set ont certosin matters that msy dbe ingquired sdeut,
but rother, its thrust is that the deponent moy be ssked any-
thing except: (1) sbout totslly irrelevent matters, (2) adbeut

1/ continued

the court in vhich the sgction is pending =mnay make
sn order thst the deposition shsll mot be taken, eor
thet it may be taken only st some Cesignated place
ether than that stated in the notice, or that it
‘may be taken only en written interregsteries, or -
thot certain mstters shall not be inguired into, or
~thatwthe—t¢ pe_of - the. cza-inatlou shall be 1imitad

I p—

}
{
1
|
i
1
i
i

_§30~e¢tt0£a tters, eor th ,hcicxlu!nltlon shaly

ke held wi “one pre épt the part!e: "1
the sction snd their efficers or ceunsel, or that
sfter Seing sealed the deposition shall be opened
enly by order of the court, or that recret proces-
ses, developneats, er research need not be disclosed,
or that the parties shall simultsncously file
snecified docurments or informstien enclesed in
gsesled envelopes to te epened as directed by the
court; or the court nay meke any ether order which
Justice requires to protect the party sr witness
from snnoysnce, endbarrossnent, or opnression.

(d) rotion to Terminste or Limit Examinatien.
At sny time during the taking of the deposition, o
motion ef any party er of the deponent snd upon »
showing thst the examinstion is being conducted in
ba2d faith or in such aanner a3 gnreasomably to annoy,
eadsrrass, Or oppress the deponent or party, the
court fa which the sction s pending eor the court a
the district where the deposition is being teken ney
erder the eofficer conducting the examination to cense
forthwith from taking the deposition, er mey 1imit
the scepe snd manner of the toking of the depesition
88 provided in suddivision (b). 1If the order mode
termninates the exsninstion, it shall be recumed there-
after ouly upon the erder of the court in which the

é
T.
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privileged mattere, osnd (3) gueotions that are patontly
designed sofely to ennoy ond eppress him, Horfzons Titanfima
Cozp. v. Eoztonm Co., 290 F.24 431 425 (C.A.1, 1, 1501)s” “sais

fg spperentiy eavisioms gemerally usrestrietive sceess to
sources of informetion, end the courte heve se interpreted
ie.”

1. Linitations

(a) Relevonce

At poges 1064-1071 of his treetise, Professor Moore
indlcates thet the ecncopt of relcvonce 1s much dbresder in
discovery proccedings thot et triosl becsuse (1) the partico?
cloing sre still socowhat emorphous and relevoncy is qiffiemnlt
to psseass (2) part of the purpose of discovery 45 to frame
the isgucs and the preponent should get the benefit of the
doubt becsuse the deponent enr exélunde the materisnl at trial
$f 1t turns out to be irrelevant; (3) the rule sgtates thot
trisl-type inadmiosibility (en relevency grounds ag vcll ss
hearssy, concluaions, etc.) is not ground for ebjecticn if
the materisl seught te be elicited "sppears reosessbiy
calculated to lesd to the discevery of sdmissible evidence.”

r~w~(b)-hnso ina or Oppressive Questioning
“See Rule: 3§;ﬁsfd', mote 1, supeh, - This 1initatien is -

re!lted to relevanecy, abeve, in taat the inference that s

question is sinply snnoying would prodsbly de drawn im part
from i1ts irrelevaney. HFHowever, thia 1imitotion ususlly
reqQuires the ebdjector to show thet the questiea is propsunded
in bsd fasfth. Sea genmerally Moore, op. cit. suprs, 2023-
2044 snd 2050-2032,

The applicadility of this linitstion ie mot clesr, but !
think questions te McShsne sbout Dr., Soblen or bis demetion
by dew Yorx Connisgiencr Kennedy would be peruitted beceuse
the sanevers might be relevent te Ris judgment or prudence.
This tinitation should be wsed, however, to block guestions
sbout his religion or heritage.

l’ continuved

sction i+ pending. Upon demasnd of the objecting psrty
er deponent, the teking of the deposition shall be
suspended for the time necesssry to nake a motion

for sn exder. 1Im gronting ¢r refusicg such erder

the ceurt noy impsse mpon either party eor upon the
witness the reguirement te psy such costs or ex-
penses ss the court msy decm reseonsdie.
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(¢c) Privilese

Aeeé?ﬁﬁag te Professor Mcere (et poge 1085 of Vel. 4),
three grounds of privilege may be invoked to deny diggoverys
(1) seif-incriminction; (2) professionsl privilege, snd (3)
governnental privilege.2/

Obviously, McShane nay plead the Sth Amendment (solthough
sot necessrrily in the ctote eriminel preoceeding), sud it
is eqnally obviens thet his commupicestions to ue and our work
product sre protected by the profes:ionel privilege doctrine.

The notion of governnentsl privilege presents a more dif-
ficult question. See 4 Moore®s Fedorsl Proctice 1160-1183,
§26.25, esp. pp. 1180-1307. Sce aloo 2 A Berron snd Holtzoff,
Federnl Practice and Prosedure 105-113, §651.1. Governnental
priviiege Is st its marroweat in suita auch asz those under
the Federsl Tort Cleims Act which (urually) do not invelve
the Governnment's regula2tory or sovereign funcions. To
inveke the privilege successfully in cases invelving it
proprietary functions and where Cengress hav indicated that

~thewcav¢ruaentflhau1d5bewuuenebiem!o'ordinarywprecessetv~aﬂm;w

strong showing must be made that disclosure will adversely
sffect the pudlic intereet.l}/ : :

5 U.S.C. 22, ss amended in 1958 i= the federal house-:
keeping statute which suthorizes the heads of executive dee
partrents to prescribe regulations for the governing of the
departuents and their meterials. Pursuant thereto the
Attornsl Gener»l hee provided, in Order No., 3229, 28 CFR
§52.71:

ALl official files, documents, records and infor-
astion Iin the offices of the Departnent of Justice,
fncluding the several offices of United States
Attorneys, Federal Buresu of Investigstion, United
States Marshals, snd Federsl penal and correctionsi
institutions, or in the custody or eontrol of esny

2/ The cases indicete that the marital privilege and the
corporste secret process privilege nay siso dbe relied upon,
Put meither {9 relevant here.

3/ Olson Rug Co. v. N.L.R.B., 291 F.2d 653 (C.A. 7.,1961)

ki

———
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officer or employee ef the Deportmeant of Justice,
are te be regneded es confidentisl. MNe officer er
enpleyee moy pormit the discioaure er voe of the
eme for eny purpose other than for the performonce
of his officiel duties, oucept in the diecretion

of the Attorney Gemeral, The Assistoat to the
Attorney Goneral, er sn Agofigtant Attorney Genmersl
scting for binm,

Nhenever s subpoens duces tecum is served te pre-
duce snay of zuch files, deocuments, records or
infornation, the officer or employee en whom such
subpeens is served, unless otherwise expressly
directed by the Attorney Gemeral, will sppear in
court in snswer thereto snd respectfully decline
to produce the records specified therein, em the
ground that the disclosure of such records is
prohibited By this regulstion.

I R Y A IR NPT N &)

cannot be held in contempt for refueting to divulge iaofermatie::
pursusnt to his superior®s erder, the infermatien itself is

‘met undiscoversbie unleess the supericr con show that the dsta
sre privileged under traditionazl stendards, . : S

(d) Procecdure .

Rules 3U(DI(G) sad 37 13y out the methods for resisting
discovery. Under the fermer, e party er deponent msy scek s
protective erder from the courtd/ termineting, 1initing, er
setting down guidelines for the exeminstion. Under Rule 37,
the party or deponent simply refusece to sanswer a guestion
and the proponent then spplies to the district ceurt xhere
the deposition 1is being teken for am erder compeliing him teo
snswer, , : :

Es Under elther precedure the hesring court pssses upen
1& the serits of the deponent®t obdjection snd directs him to
saswer it or not.

The principals differences bdetween the siternstive pro-
cedures eppesr te be: (1) Rule 37 specificslly exempts the

4/ prior te the examinstion such erders must de sought fron
the ¢ourt where the actica i» pending. During the exzminstien
that court or the one in which the depoaition i2 belag teken
passes upen the application, ;
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Ynited States from (ts teing or expemser provisioms and Rule
30(48) coes nety3/ (2) orly Rule 37 coatelus judgmont by defoult
provisions in the event that » psrty er his sgent discheys

sn order.8/

B. Cross-Exeninotion eof the Denoneatt

This prodliom is governed by Rule 26(c) which providess
“gxgmination end cress-exaninstion ef deponents may preoceed
s permitted st the trisl usder the provlaleno of Rule 43(H).”
Rute 43(b) providess

(b) Scepe of Exominatisn and Cross-Exanination.
.A psrty may intercogate sny uwnwilling er hostile
witnress by lesdieg guesticna. A party mey cell sa
sdverse party or an officer, directer, or maneging
sgent of & pudlic or private corporction or of a -
psrtaerghip or zsssociation which ie sn sdveree
party, snd interrcsete hinm by lceding guestions
snd controdict snd ispesch him im 213 respects as
4f he hsd been ca3lled by the sdverse party, snd
the witness thus called may be centrsdicted. end
fapesched By or en dDehslf of the sdverss party
slso, snd wmay be cress-cxdrined by tha adverse psrty
enly upon the sudject matter of his exzuinstion in
chief,

Profeszor Mocore's discussion (ot pages 1184-118¢ of VYol.
4) contiudes (putting it in eur context) that, read technically,
the rule would #1llcw us to crosz-cxamine ¥cShane only as te
mstters rofsed by Cates®t exsninaticn. Thie 1s not dieads
vantsgeous, however, for two ressons. 7/ First, sny nstters

S————p

3/ It sppears that the United States is 1isdle for 30(d) type
czpcnsen. Morth Atlantic & Guif $.5. Co., Inc, v. United

Staten, 309 P.2d 487 !c,Z. 2,1984).

8/ O0f course, Rule 30(b)(d) erders would, mpen centinued re-
fussis to snswer, become 8 Rule 37 i-sue.

3/ Thus the enly precticsal effact in dl:cnverr exsuninations

of the restriction upen the scope of crosv-ezsmination is te
prevent the use of lcoding ¢ucsticns wihen the imterrogeticn is
spon iscues which were net the sudject matter of tho exsnination
in chief, 4f the depement is neltlcr on unwiliing anor s hestile
witneso mor ss sdverge party sor sn officer, dirccior sr
monogling sgent of o pudlic or privete corporaticn er ef »
partnership or ssscocistieon waich 1s sa sdverse party.”

TR
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that we shall want to clarify or smplify will be in thst

¢a tegory becande Cotes ralsed thea, at Sesst by implicetion.3/
Second, Cates does not make McShane his witneas by taking his
deposition (Rule 26(f)), so st the s2me procoeding we can
exsnine VeShane on direct witheut giving » prior notice that
we sre geing te take his deposition,

C. Objections teo be Entored.

We sheuld probodbly not moke sny relevancy objectlénn
(st deposition) becouse we sholl want unliwmited crosc-euaninstie
witheut having to srrue for it to & Missisasdppi Judge.

%e may want to ebject some questions a3 being snneying
and oppresgive, but this rsires sone prodblems. If Cstes with-
draws the question and s¢cuzes s ruling later we shall have
teen sble to correct or modify en czosg-examinatien ény mig-
1eading statenents by McSheme inmmediately after they were
made. HRowever, if we fseek » protective order during the
i preceedings eox if Cstes suspends his exsnination to secure s

tuling, sene demsging statements mey gdin currency defore
. or clsrify them at trial. (A pretective erder in advance of

festh to assume that irrelevant or oppressive questions will
be ssked.) ) LT e . AR

If you concluded that we ahould avoild this dilemms we
ean, under Rule 30(Dd) secure sn order that the examinstien
be private, the deposition be sealed, and that no participant
shell disclose sny port ef the procecdings. Unfortmnately,
this course would not advsnce our purpose of making McShane's
testimony an effective cocunter-punch te Fanecs®s sllegations
and the grand jury®s report.

1 shall deal with governnental privilege possible odjections
in & suppleventsl mero sfter further research,

D. V¥Was the Provocative Presence of the Marshais at the
" Tyceun on Unresocnovie Ace for which hesbaund 16 Lisble?

1f the plasintiff raises this peint, his position will be
that the marshsls shounld have been removed from the sreo of
the Lyccun whean it was decided that Meredith would not de reg-
istercd on Septender 30, because their continued preséence

8/ we may sise be able to bace sa argument en Rule 43(a) which
rovides that the wost 1ibernl agp!!cablg la?lzaability rule,
edcrel or state, sholl govera toe recelipt ef evidence,

Professor McToramick, Evidonce 43, §21, cites Mock v, State, 32

Miss, 405 (1850) fer tue propesition that Missiesippi 43 ome .

of sdeut ten shtes thet allow uniinmited cross-exanination,

ieid
ye

: 4
(19

!

o we gam sceteh them when- the depesitions are resumed snd exclude . - -

75*4*'dipdi(cloiﬂlifﬁeitgtéf1iﬁbtilbte;t051ecuteibccaule;gep:ta;arcggm;;l~’”
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st McShene®s direction was uvaneceassry, prevocstive, sad prox-
instely coused the riet. Simileriy, the use of Negre persomnmel
wap inflomnatory snd unressensble, sand ucShane is 1fadble if
the docicion to use them was his,

1t ie cur pesition not eanly tbat the prosemce of magchols
way factually defensidle end therefore reasonoble under the
circuxgs tonces, dbut that as s matter of lsu, even the unwioe
presence of a pudiic officer cosnnot mske him 1iadble for
injuring the plsointiff during & riot which ensuad 6a sccount
kis presence.®/

Understandably, there eppear to de no cases direétly in

point, However, our srgument casn be bdosed on estebliched
principles of tert taw, One is not listle to snother in tort

snless he bresches a duty to hinm snd the sct or omnission
esuses foresceably an {njury. If any necesssry elenent of

14ebility i3 migsing to the extent that no reasonesble men
could jJudge it to be present the defendant is not 1iable as
¢ nastter of law,

Foreseeability 1ia perhaps the necessary element. rost
obv!encly nissing., Az » natter of law, a peace officer cannot
foretee thet carrying cut his duties -- even when his preacnce

- 12 unnecesgssry snd resented -~ will precipitate - o-riot, —If -
- the plaintiff answers thst a riet becarce foreseeable st sone

point as the crowd grew and dbeceme uglier the question becones
what is the resscnable policemin®s duty in the circumatancess
te suppress the incipilent riot or to withdraw? 1In answering
this question two factors nust de borne in mind: first, by
the tice a ric: was foreseeable Meredith was at Baxter Hnll
snd secend, a2 reasonatle man could then conclude thst the
marshais presence snywhere on the campus weuld be provocwutive.
That being the case, the msrshals night prevent 3 riot at the
Lyceun by withdrawing but that might produce s riot wherever
else on csrepus they went or, if they withdrew entirely, the
mob might turn 1ts sttention to Baxter Hesll, 1In ehort, s riot
wss not foreseesble st the outeet and therefore it was not
negligent for the me2rshals to remnain «- and once a riot baecame
forescesblce they breached no duty te the plnint&tf doth as
matters of 1law,

5/ This doe2 not censider the relsted doctrimes that the United
States is innune froa suit under the Feders] Tort Claims Act
for discreticonary scts b{ its officers and for ssssult and
totterz €28 U.5.C. 2680 (#2)(h)). Nor dces it consider the
traditional tort immunity of public officers cerrying out

their duties. Sece Prosser, Torts 780, §109. Finally, the
plointiff®s contritutory negligence, latunptlou of the risk,
“1ast clear chance™ are highly relevant but beyend the scope

of this discussion.
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There sre sevorel other doctrines which can be invoked to

" defeat the plaintiff®s silcgation ef megligeaca es » motter of

lew. See genorelly Prosser, Tozts 79-1135, Ch. 4, Defenses To
Inteational Interforence Mith Perscon Or Property. For imstence,
defendants whe sre rcpeiling 8 b, ttery with recasnable force
sze mot 1jioble to thigd perscns injured ia the melee, 1f

you wish it I can eanplore these sudotantive defense doctrimes

in a supplemrental mewo.

3. Scope of Appellate Conrt Revicw of
Bvidence Ageer Convic tion,
On sppeel from & criminal cenviction the sufficiency of

the evidence to suppert the vesdict is » questien ef jewv chich
the appellste court will review, 24A C.J.%. 790-792, §1880;

Notwithatending the forepoing exprcssiens of peolic
ss to neninterference with fury verdicts, the sppel-
fiste court may examinme the record snd review the
evidence to sscertain vhether the verdict of the
jury is sustsined by sufficient evidence teo support
8 conviction; that is, to appralse the legal value

~ of the evidence or its legal sufficiency; and such
s review involves » qQuestion of law rather than
one of fset. Moreover, it may de the duty of the

. sppellate court to pass on the legsl sufficiency
of the evidence to support the verdict, and the
dellberate opinion and judgment of the appellate
court en the questions whether guilt was sufficiently
proved may be demanded by the accused (footnotes
oni tted). ’

- * L *

The province or function of the sppellate
court with respect to questiona of fact is 1imited
te sscertaining vhether under the evidencae the
Jury could reasonsbly find scemacd guilty es
charged, or whether there i3 sudstentisl evi-
dence to support the verdict of the jury, taking
the view of the evidence most fasvorable to the
presecution (footnotes emitted). 1Ibid., 794-93,

* L J * *

Sinilsrly, where the case i3 tried by the
court, the rules 83 to review are the same 28 though
there had decen 8 jurv . nt it is the duty
of the reviewing court to revise the determination

of the trial judge on gquestiens of fact where . . .

R
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the sppelinte eourt reaches a clear conclusion
that the findimg 8md judgnent 8re@ wWreng . . .
1did,, 810-11.

The fedarsl ceccs ere replete with holdings and éicts in secerrd
with the feregeing. Bsdoa v, Unitad States, 269 P.24 75, T
(C.A, 3, 1959)s

It is net cur duty to weigh the evidence er te
pass wpen the credibility of witnecnez, ¥e are
celled upen to determine only whetder therxe is
substentisl evidence, viewed from its mast
fevorable sspect to support the jury®s verdict.

See 8lso Glasser v. United States, 315 U.S, €0 (19042);

pittedburgh Piote Gloge Co., v, Usited States, 260 F.2d 397,
%00 (C.A., 4, 1058)3 Smail v. United States, 255 F.2d 004,

605 (C.A, 1, 1958).

Yo
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4.

3.

8.
9.
10.

1.

~_lating a plan of action?

7.

4

Sy
4#”’“

Sudb jects for Possidle Cross-Examination
of Mz, Katzembaech

1. !ae!gtound

Has he ever beem in the South before?
Has he ever been in Mississippifbefore?

What does he know about racial attitudes
and traditions in #Hissiesippi?

What inquiries di¢ he make zbout the effect
his planned action might have on the 1ocal
populace?

Did he take those attitudes and the likely
effect of his actions into account in formu-

Did he exclude any planned acts, or wodify
his planned action in any way, because of its
_ 1ikely effect on the local gopulgcg?“”Schif!cs.

‘Do you have feelings of intipathy towards the
South or the State of Mississippi?

Do you live in a segregated neighborhood?
Do you have any Negroes working on your staff?

Do you believe in forced integeation?

11, lxzerlencu

Has he had aay training in handling very
laxsge ;tovﬂs? '

Has he ever been at the scenc of a riot
defore? .

: o | <;’3—v" v \(aﬂ‘£=~‘34'k‘
k o : './\*.b‘\‘f
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What plan or procedure hod been worked out
in advence of coming for hardling s large
ecowd?

Why d424n°t he have adquatc faciiitics with
him for addresaing the crowd?

- ¥hom did he consult before ceming to Oxford

about the proper method of controliing a
iarge cgowd? What 2dvice was he given? Dia
he follow that advice? 1In what respect?

. I11, Iastructions from guperiora beforo arrival

S 3

h
i
|

ST - X

4.

; s.

£ ' s.

3.

¥hat was the first thing he was told to do
upon agriving at the campus?

Nith which 1local offlcials va; hc told to

Was hs told to ntke a synbolic deuonst:atioa v
gl féederal invasion of. the campus. by. turtouna-www,w;
ing the Lyceun or by other acts? , o

¥ho insttucted him on nlslgned role on the
campus?

Where on the campus was he told to bring
Megedith?

pid Kississippi ask for a show of force?

1.

! ' 4.

g 5 IV, Instructions froms superiors whilc he was at Oxfoxd,

Nith whom was he inm contact in Washimgton on
the afternocon and eveaning of the 30th?

Was he told to leave the marshals at the
Lyceum even after it bacame clear that Mcredith
would not be registered that day? Why? By whem?

Wags he told to consult with local officials
on contzrolling the crowd?

Was he told to lesve control of the crowd to
local officials?

,eonsult?,A-mvmmwd : I e e e e e e

TeR—rYT

- Ty




V.

vIi,

Instxsetloau hs iegued to aabogﬂlnatcn betwoen
agd gﬂw? Poﬁo

1. ¥as he parcomaily ian command thzoughout
this 903804?

2. Did bs stay on the cecpus throughout this
peried? JIf not, at what point éid he Lleave?
For whet purpose? PFor how loeg?

3. what critggia d4d he uge for céeeaclnc the
mood of the crowd?

4, Did he authorize the use of tear ges? Why?

S, Wasn't the crowd actuvally receding at the
point the tear gas was firged?

- #e Why didn't he use standegzd riot control prac-
" - Sices, such as issulng s warning to the crowd
that cnlcst it diapetaed he vould use tenr

gas? - e D 0 :

‘9, D14 he glve tpecifie 1nstruct£ons not te £njure
U fnnocent bystanders by not firing-tear gas o

dltectly lnto the croud? If not, why?

8. ‘DPid he conaalt with local officials adbout the
£iring of tear gas before issuing the order?

If not, why not?
.9, Did he have any Mississippians, or not federal

personnel, at the scene giving birm information
on what was happening?

Instructions he issued to subordinates ;ftqr 8:00 P.M,

1, Did he issue the order as to each round of
tear gas that was fired?

2, Did he order the marshal to fire tear gas
canniogters directly at the crowd?

3. V¥Was he conccrncd with the risk of injury to
innocent byestanderxs by the sheooting of tear
ges directly into the crowd? What precautions
did he ordez?
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1.

Pid o cocoidar and explore the pessibilicy
of countopliiing the crowd through sons other
ooans thom toer gags? ket =pans? Wy
wagen't thovpe moans wsed?

Warzoe the earshals izstocusted to draw e uoe

ficeerns ot any point? If yes, way? If

not, why waze they tolé to casry firoarnms
in the firet plsce?

what instrueticns were given adout who was

6.
to bde dotaingd?
7. VWhat recogzde ware kepf ef each parcen
srrested and the roacon for his sorrost?
8. ¥hen were the recerds mtde -- during or
after the riot?
= ¥VIIy Mbat-was the ehain of command is the Federal
e - (e).. Who _was im charge of the Pedersl
- eceontirgent?
{b) wﬁo ead the ultlhsto decision on fﬁa-rlle
of force?
(c) Vwhaot éociolions en the uce of foreco ware

made dofore the marghals serived at Oxford?
Whe made these?

VIIX. Misceklnneous

¥hy worze 350-400 marohals eordorod te daploy
in such strength at the most procinent cpot
en tho epupus, in an edvicus symbel ef Yankee
conguost of the Onivorcity?

Why were the maschals erdescd to seania
en gunrd even aftor it bocaze ecleonc that
Kaszedith would not be reogistered eon Sunday?

=
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3.

4.

S.

7.

s/

After it became clesr that Megedith
would not be regiotercd wiy weren't

the marshals ordeged to opread im leaos
conspicuous groups or at leacst im groups
less celculated to precipitate a nass-
ing of students,

Were Negro PFasderal personunel brought to
the campus siuply to infleme the local

populsce?

Why waas it that no Negro Marshals were
brought to the campus, while Negro
troops were brought on Sunday night?

If there w2s sufficient opportunity and
prescience to weed out Hegro Marshals,
why not the samec for the soldiers?

Why were four attempts to register
Meredith, without a show of force, made
prior to September 307 Wes it simply to
influence public sentiment by dangling s

_wged cape”? 1f the Government was ready

to sue real force {n the end anywvay, why -
wasn't the same determined effort mede
earlier? Having heard Governor Barnett's
pudblic pronouncenents, why did the Govern-
ment think during four atteupts to register
Meredith, that less force would be neces-
sary in Missiscippi than had been necad-
sary at Little Rock? Or was the final
showdown deliberately delayed to provoke

an incident?

By what authority was anyons 8een in the
area of the campus arrested the night of

September 30-October 12

Why weren't local officials adviged at

7:45 p.m, that gas wvas about to be used?
Was the failure to consult with the state
1aw enforcement people part of a delidberate
attempt to undermine their authority and

to make them ineffective to control the

erowd?

Why wasn't s real effort made teo maintain
direct and continuous contact with Governor

— e
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vIiii., Miacellpnenns (Contiaued)

10.

Bagrnett hinself? Considering the grest
effozt ond lazge puns experded in gegistes-
ing Kezodith, wouldn't It have been & pru-
dent mova, for ezample, to have agranged
for a2 direct phona 1line to his office or
hone?

What justification 1s there for sgoquiring
the state to carcy the extra expenae of
mainteining Mercdith, particulazxly inm
view of the Univazcity's good faith effort
now to maintain law and order?
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Prior to coning to Oxford

(a)

(v)

(c)

(a)

Sclecticn of persconnel to come--decigion az

to Narshales, soldiers~~who decided and when,
¥hat were required qualifications as to ex-
pexrience, ability, attitude? V¥hite, Negro
question discussed--Negro Rarshals and ecidiers,

Hhat tasks were assigned to what persons--
Xatzenbach, Doar, Dolan, Guthman, Ray, etc.
Where wags this done and whene-who said what?

Decision to put Meredith on campus Sunday--
who, when, where; who said what?

Negotiations with Mississippi officials prior
to arrival in Oxford. What officials of
U.S., Miseissippi.
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(e)

Discussions with Meredith and N,A,A.C.P.
people--where, when, who.said what to whom?

Axrivel at_Ozford (4-8)

()
)

Ce)

(4)

Physical situation at airport-~how nany .
people-~Marshals, spectators, describe at-
titude of crowd, . ,

Describe first trip to campus--route taken,
length of time, what you did there., ¥ho was
with you?

At campus, megotiations with Clegg-who was
present, what was said about registerzing
Keredith and why? ¥ho suthorized postpone-
meat? Did anyone request change of plans
sespective narshals, Situation at cawpus
en srrival and departure,

Return to sirport--what®s going eon there o8
gseturn., Marobal situation, Conversations
and pilan of metion. ¥as postponement of
Negedith®s entcy eonzidered? Who mpde de~
¢fision mot to postpone?
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fnstyucticas to loave--how and frem
whea and when did he disctas this?

e Arzival ot Czfozd _(Coatinucd) E
' ) (e) Tines of (a) through (4).
¢£) Retusa to canp;a--'hat tappened there? ?
(1) MNegotiations with Washington
€2) Dealings with Yarborough, McLaurin
and Birdoong ‘
¢(3) Did you fhreaten them?
(4) Withdrawal of state troopers--
what were sespective positions--
who said what?
J. Size and Activities of Crowd at Lyceum }
(6) At-S . ] —
_é? (4) At 7 ;
* () At 8 i
;E Also, how much light at vsrlQun times, ;
1 g
'gi 4. Agtivities of State Patrolmen
(a) Where vere they situated st the varlous
tines?
(b) Did they hold crowd back? ?
(c¢) Did they Lkelp students--narshals— ‘
N break down sctivities as to time,
(d) Whem 4id they leave campus snd whege
444 they go.
(e) Momitozizmg of patrolmen’s zadise and
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Mazechals® Activitics

()
()
(e)
(a)
(e)

)
(g)

Decision. to nnttound Lyceum

Bow many?

Times of arrivael?

Pogrmation and reason therefor?
Boi were they armed?

Hhat instzuctions were they given re
uge of arns and re dealing with erowd?

Mode of arrival--trucks, drivers, etec,

Here Marohals there ingstructed to asgist
er to suppliant etate police? wWere they
propared to follow ifnstructions of more
experienced local police?

, ‘_., 7
(B

Ce)

(a)

(c)‘

)

uhen wsl thc deciaion nade and by whou?

What were the factors considered by you’
and by the person who made the decision?

Wasan't it provocative? Wasn't provoeation
aggravated when you decided Meredith would
not be registered?

Pid you conault with local officials as

to where to place the marshals, and when?
pid they mot counsel you against this?

Woulda't 4t have been sdequate to brimng
Meredith-- and the Mrrghals-~ 4in on Monday,
when people would not have had free time

to ziot?

What was your plam with zespect te Mazohals
staying these--would they have stayed if
there had been ao violence?




7.

S A

Plsing of Kazohols at Hoge

()
)
(c)
(C))

Zae

Yho authogized B3roRhels to use fircarms?
What time was firet vse of firesrng?

What was provocation?

How did you pPegacnally leagn adoyt it?

of Neero Truck Drivesn/Troons Dmeﬁgg Riot

(2)
()

(c)
(d4)

(e)

«)

Was there 3 poliecy decigion Bade as to thig?
¥hen and by whom? ‘

Why were Negroes used, in view of certainty
this would inflame?

Why do they continye to be useq?

Nas there any disagreenent or'discuaoion as
to this problen? What was it?

Was any attenpt made to withdraw Negroes
aftes the teaper of the c¢rowd had been
established? 1f not, why not?

Wasn't the use of Negroes unnecessarily
inflammatory?

Fiting of tear Eas

(a)

)

(e)

Ca)
Ce)

Who authorized the firing of tear gas? At
what time?

What considerations led 8p to it - what {n.
mediate Precipitating factors?

Outline violent events that had happenaed
prior to tear g2s firiag,

Was fair varning given to highway patgol?

What was position of crowd?
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Teeatnent of priscrecs

(a)

()
(c)
)
(e)

(49
()
(n)

3

¥ho nade decizions with respaect to thisg
matter?

What were the instructions given?
wheic were priooners kept?
How many were there?

¥hat ateps to agoure of humanse treatment
were takaen?

Did you see sny atrocities? What did you
do about {t?

¥hat steps were taken to identify rezgoms
for taking particular in2ividuals into
custody aed to svold arresting the inno- -

cent?

Didn't the marshals in fact arresgf people
Who were eimply there watching or deaongtra-
ting peacefully?

Is the government prepared to conpensate
c€itizens who were wrongfully arrested?

Entzance of Troops oato Campus

(a)
(b)
(c)
(4)

Ce)

What time did Nationsal Guard come?
What time did Regular Army come?
Hho made the deciaien?

What were precipitating causes im esch
eage?

Why weren't they drought on eaglier?

Rovecent of Cutpliders onto Camnus

()

)

Did U.8. agree to help keop eutsiders
sut? If so, vho agzoed with whca?

Pid U.8. keep outsiders owt?

K o o /et sl ats
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5 12, Rovement of Outsiders onto Cazmpus (Continued) . 5
S ' ' : 3
o : €c) »i4 Highway Patrol koep outaiders out?
> : a) lhosi respongibility was 1t? ‘If not L
'% : marshals?, what were marchals thesge for? '
: . +
Ce) What discuesicms did U.S. personnel have :
a8 to the proeblems of outgidcegs? Was
matter considezcd? 1If so, whea, by whonm, :
where and to what effect? 3
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