EXHIBIT A
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STATE or ALABAMA )
JEFFERSON COUNTY )

Constance SBaker Mbtley, being fipst duly swopp JéCOPdini
to law devoses ang says; ‘

1. Th-t she is one of the attorneys fop the slaintifrg
herein,

2. Thet she has Tead thz attached motion fop ilssuanze of
an ordar to shou Cduse and mo“ion rop tenporary restrainios ardep
and knows tha “ontents thereoy and that the Ane are troa,

3¢ That parsuant to the order of this Courr o¢ August 12,
192¢ the miner children of the Lesro claintiffs ~ere to e
adnitted to Puslic schools in Huntsville, Alabamg formerly pe.
stricted to white students,

4. On irformation and belief, the opening of the public
schools on September 3, 1953, was POStponed to Zeptemberp by 1353,
bv the defendant uoapg of Education of Huntsvillo, Alobamg.,

S. That on Sertember &, 1963 4t aprroximatoly 1]1:04 Meolany
@M.y I was informeq 27 two of the adult nlaintjceg b7 tele:pam
that they rag taken tneip ¢hildren to the nublic school they ware
scheduled to attend and werpe barred frony enterine k- ftate troog-
ers. The trooers claimed they haqd closed the Tchnsls DUrs.gang
to order from the Sovernor of Alabama, “eorye “iallaca. (Je=
Attached copy of telerrans from plaintirfg Connie 7, Pereford, 111

and Zidney A, Lrewton.)

Sworn to and susscrihed before

me this gth day of September, 1963,
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IN THE UNITED STATES DISTRICT COURT
FOR TH® NORTHERN DISTRICT OF ALARAMA
NORTHEASTERN DIVISION

SONNTE WELLINGTOX HERKFORD, IV. &
A MINOE, ETC., ET 4AL.,

PLAINTIFFS,
c : GIVIL ACTION NO. 63-109
¥a

P nf B SR FiLED TN CLERK'S OFFIC
HUNTSVTLL®E BOARD OF EDUCATION, NO%HNNDWMW!OFAMBNM
ET AL., 2

g~ 1'8d
DEFENDANTS . :

WILLIALY E. DAVIS

CLEHK. U. 5. DisTRICT COURT
By

ORDER TO SHOW CAUSE

" Dusuts Crerk

(/pON THE ANNEXED MOTION AND ArFIpAvIT OF CONSTANCE
BAKER MoTLEY, ATTORNEY FOR THE PLAINTIFFS, IT IS
GRDERED THAT GEORGE C. WAnLACFE AS GOVERNOR OF ALABANA, SHOW
causk 4T THE UNITED STATES Courr House, FIRMINGHAN, ALABAMA,
IN ROOHM , ON THE pAY OF SEPTEMBER, 1963 a7
o'cLock IN THE FORENOON OF THAT DAY OR A4S soow'THEnEArrén
AS COUNSEL CAN BE HEARD WHY AN ORDER SHOULD NOT BE MADE

HEREIN, ADDING THE SAID CeorcE C. WALLACE AS A PARTY

‘DEFF.'NDANT, AND ENJOINING HIM FROX 0nSTRUCTING OR PREVENTING

COMPLIANCE WITH THE ORDER OF PHIS COURT ..EQUIRITS a4CIAL
nESEGREGATION OF THE PUBLIC scrooLs oF HUNTSYILLE, ALABAMA
r0 COMMENCE ON SEPTEMBER 3, 1863,

IT IS FURTHER QRDERED THAT SERVICE OF 4 copy OF THIS

onprR, AND oF TUF PAPERS UPON WHICH THE SAME IS GRANTED
onN THE §AID GFORGE C. WaLLacF ON OR BEFORE SEPTEMBER R

1963, sHALL BE SUFFICIENT SERVICE OF TRIS ORPER.

DaTED?

UNITED STATES DISTRICT JUDGE




1IN THE UN1TED STATES DISTRICT COURT FOR THE NORTHEXN

DISTRICT OF ALABAMA, NORTHEASTERN DIVISION  1iLED i (opfs ¢ i
- LNTHERN 16 |

SONNIE WELLINGTON HEREFORD, 1V.,
a minor, etc., et al.,
Plaintiffs

Hig. 3,193

N
CIVIL ACTIOR ~='--u ... Prgyy
Vs. e Ly

HUNTSVILLE BOARD QOF EDUCATION,et al., NO. 63 - 109

Defendants

L Wl S L R )

This cause came on fof hearing upon the plaintif{fs' motion
for a preliminary injunction., Having heard the evidence aﬁd argu-
ment of counsel:

It is OKRDERED, ADJUDGED and DECREED by the Court th;t the de-
fendants, Huntsville Board of Education, Arnold V. Sneed, Chairman

of the Buntsville Board of Education, Raymond Christian, Superintendent

of City Board of Education of Huntsville, Alabama, L. A. Davis,

Melton Frank Jarmon McKinney, Jr., and Marvin Drake, as Members of
the Huntsville Board of Education, and their agents, scrvéuts, em-
ployeeﬁ; suééessors in office, énd thésevpersons in act;v; concert
or participation with them who shall receive actual notice of this
order, be and they are hereby restrained and enjoined from discrim-
inating against the plaintiffs, Sonnie Wellington Hereford, 1V.,
John Ahthany Brewton, Veronica Terrell Pesrson, and David C. Piggie,
because of their race or color, in seeking zssigmment, transfer or
admission to the public schools of the City of Huntsville,Alabama,
or subjecting them to criteria, requiréments, and prerequisites not
required of white children seeking assigmment, transfer, or admission
to said schools; and they are hereby restrained and enjoined from
requiring segregation of the races in any school under their super-
vision, from and after such time as may be necessary to make
arrangements for admission of children to such schools on a racially

nondiscriminatory basis with ali deliberate speed as required by the

-~
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supreme Court in Brown V. Board of Education of Topeka, 349 U.S.
-294.
1t is further ORDERED, ADJUDGED and DECREEb that, in keeping

with the decision in Armstrong et al v. Board of Education of the

iy of Birmingham, et al., 5 Cir., July 12, 1963, sald persons

515 hereby required to submit to this Court not later than January
| 1964, a plan under which the defendants propose to make an im-
gediate start {n the desegregation of the schogls of the City of
Buntoville, which plan shall effectively provide for the carrying
jate effect not later than the beginning of the mid-year school
torm commencing Januaty 17, 1964, and thereafter, of the Alabama

pupil placement Law as to all school grades without racial dis-

crimination, {ncluding 'the admission of nev pupils entering the

first grade, or coming into the {City] for the first time, on a

nonracial basis." Augustus V. poard of public Education, 5 Cir.,

1962, 306 F. 2¢ 862, 869.

Nothing herein shall prohibit the Huntsville Board of Education
from sdmitting, transferring or assigning on a nondiscriminatory
basls Negro students, other than the four plaintiffs, to any school
in the City of Huntsville. Nothing contained herein 1s intended

to mesd that voluntary segregation {g unlawful, or that the same

{8 neot legally permissible.

v, i

Pursuant to Rule 52(a), & Findings of Fact and Conclusions of

Lew will in due course be entered herein.

o sk e ot

pone, this the 13th day of Aggust, 1963.

WA Goos

; DISTRICT JUDGE
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IN THEZ UNITED STATES DISIYRICT COURT FOR THE MIDDLE

DISTRICT OF ALABAMA, EASTERN DIVISION

ANTHONY T. LEE and EENRY A, LEE, by
Detroit Lee and Hattie M, Lee, their
parents ard rext friends;

PALMER SULLIS, JR., ALAW D, SULLINS
and MARSHA MARIE SULLINS, by Palmer
Sullins and Della D, Sullins, their
parents and next friends;

pUG 22 1903

vvvvvvw
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proxd
=
ey
-

-GERALD WARREN BYLLES and EELOISE ELAINE ) PO VRS VIV IRV

BILLES, by I, V. Billes, their father ) Clerk
and next friend; WILLIE N, JACKSOil, JR.,) 1 T
by liabel H. Jackson, his mother and bty

next friend; WILLIE B, WYATT, JR,, and
BRENDA J, WYATT, by Willie B, Wyatt
and Thelma A, Wyatt, their parents and
next friends; NELSON N. DBCGCAN, JR,, by
Nelson Boggan, Sr., and Mamie Boggan,
his parents and next friends; WILLIE
C. JOHNSON, JR,, BRENUA FAYE JOLNSON
and DVIGHT W. JOMNSCH, by Willie C.
Johnson and Ruth Johnson, their parents
end next friends, and WILLIAM H, MOORE
and EDWLNA' M, MOORE by L. Jawes Moore
and Edna M, Moore, their parents and
next friends,

CIVIL ACTION NO, ‘604 <E

N PP ot o D NP N

Plaintiffs,

UNITED STATES OF AMERICA,

Plaintiff and
émicus Curiae,

VS,

MACON COUNTY BOARD OF EDUCATION
(Harry D, Raymon, Chairman, Madison
Davis, John M, Davis, B, 0, Dukes and
F, E, Guthrie) and C, A, PRUITT,
Superintendent of Schools of Macon
County, Alabama,

vvvvvvvvvvvvvvvvvvvu\/

A

Defendants,

MEMORANDUM CPINION AND ORDER

This cause 15 now submitted upon the plaintiffs' motion for a
preliminary injunction, Upon consideration of the evidence, consisting of
requests for admissions and res;;onses thercto, the deposition of the Macon
County, Alabama, school superintendent and the exhibits thereto, and the oral

testimony of the various witnesses, together with the several exliibits to that

testimony, this Court now makes the appropriate findings of fact and conclusions
1/

of law, embodying the same in this memorandum opinion,

1/ This written memorandum is intended to supplement and not necessarily _
supplant the oral findings, conclusions and Judgment made by this Court in open
court in tie presence of each of the defendants at Opelika, Alabama, on August
13, 1963, KN e




This 18 a proceeding authorized by 28 U,5.C.A. § 1343 and 42 U.S.C.A.
8§ 1983. brought by the several plaintiffs, who are Negfo children suing through
their patents ‘as mext friends, against the Boaxd of Education of Macon County,
Alabama, its individual members, agents, representatives, employeces and succes~
sors in office, and against the superintendent of schools of Macon County,
Alabama. Plaintiffs ask this Court to enjoin the defendants and each of them

- grom continuing their policy, practice, custom and usage of waintaining and
operating & compulsory tirseial school system in Macon County, Alabama, and
from the assignment of students, teachers and other school personnel on the
basis of race, This case 15 a typical class actlon, seeking the desegregation
of the public school system maintained and operated by these defeadants in
Macor County, Alabama.

This Court £inds that these plaintiffs are Negro children, living
and residing in various areas of Macon County, Alabama, that said plaintiffs
are authorized by law to bring aud maintain this action, and that the plain-
tiffs represent a class and are authorized to sue in behalf of other members
of their claés, sinéefthére are comcion questions of fact and law arising out
Vof circumatances that are coamon ta these plaintiffé and other members of their
class. Potts v. Flax, 313 F, 24 234 (5th Cir., Teb. 1963). '

This Court further finds ‘that these plaintifie and other members of
their class who are similarly situated have been and are currently attending
the public schools in Macon County, Alabama, or expect to commence the éttend-

ance in said public school system during the 1963-(4 school year; that the

" defendants Harry D, Raymon as Chairman, Madison Davis, John M, Davis, F. E.

Guthric and B, O, Dukes arec the members composing the Macon County Board of
Education, and C, A, Pruitt is the Superintendent of Schools for the Macon
County school system; these individuals actively manage, control and operate
the public school system throughout Macon County, Algbama. In this school
system there are no attendance areas; there are no city school districts, and

- fhete is no ctty DBoard of Bducatlonm, There is only one school district, with
the county Board of Education and the superintendent of schools, who is
appointed by said Board, exercising complete control thereof, In this school
system for the school year 1962-63, there were in attendance 970 white students

and 5,317 Negro students, There werxe 17 schools for Negroes and 3 schools for

«2a
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vhites, There were 178 Negro teachers and 43 white teachers. There were i7
buses for vﬁite students aﬁdﬁéa buses for Negro students, ,

!fom the evidence in this case, this Cogrt finds that through policy,
custon, practicé and usagé, the Macon County Board of Education, functioning
at the ptesenf“;ime through the néqéd defendants, operates a dual achool
system based upon race and cdlb;; tﬁat is to say, through policy, practice,
gustom and us;ge, these officials operate one set of schools to be attended
exclusively b& Negro students and one s;t of schools to be attended exclusively
by white students, The evidence further reflects that the teachers are assignel
sccording to race. For example, the minutes of the school Board for the
August 30, 1962 meeting reflect the assignment of teachers to schools strictly
according to the race of the students and teachers; in other words, Negro
teachers are assizned only to schools attended by Negro students and white
teachers are aasigned only to schools attended by vhite students, This Court
further finds that the students using the transportation facilities, that is,
the school buses, are gegregated according to race. VIransportatiqn is furnished

by the defendants for Negroce only to schools attended solely by Negro studénts,

~:“4nd for white students only to schools for whites.- FotVthe'schoolfyearf1962-63,‘ﬂ~~-n

the ‘average daily number of white pupils transported by buseslin the Macon
County school system was 522; the average daily number of Negro pupils trans-
ported by school buses was 3,797, .In many instances, so that liegrc students
could be deposited at schools designated solely for their race, they were
transported for some distance from near schools that were and are designated

for and used solely by white students. Thus, there are overlappings in the
geographical areas involved where there are schools for white students in closer
proximity to the homes of Negro students than are the schools for the Negro
students, The reverse is true with reference to white students.

This Court now specifically finds that because of the designation of
certain schools to be used solely by Negro students and the designation of
other schools to be used solely by white students, that because of the assign~
ment of teachers and the manner in which the teachers are assigned, and that
because of the transportation fgcilitieo that are made available to the students
and the manner in which said facilities are made available, the operation of

the Macon County school system by these defendants is on a compulsory biracial

.3-
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basis, The operation of this school system on a compulsory biraclal basis

by these defendants is in their official capacity; thus such an operation 18
action under color of the lave of the State of Alabama. The operation of the
Macon County achool system in such a manner-is, under tﬁe law, discriminatory
as to these plaintiffs and other members of their race and class who are
similarly situated, This Court specifically £inds that the operation of the
Mzcon County school system by and through these defendants,; and the manner in

which it has been and is being operated, is in violation of the law of the

.United States, Brown V. Board of Education, 347 U.S5. 483 (1954); Broun v.

Board of, Educgation, 349 U5, 294 (1955) ; McNeese v. Board of Education, etc.,

373 U.S. 668 (June 3, 1963); Coss V. The Board of Education of the City of

Knoxville, Tennessee, 373 U.S. 683 (June 1963) ; Watson v. CLty of Memphis,

373 U.S, 526 (May 1963); Gibson V. Board of Pub. Inst. of Dade County, 246

¥, 2d 913 (5th Cir. 1957) and 272 F, 24 763; Holland v. Board of Pub. Inst.

of Palm Beach County, Florida, 258 F, 2d 730 (5th Cir. 1958) ; Mannings Ve

Board of Pub, Inst., 277 F. 24 370 (5th Cir. 1960) ; Augustus V. Board of Pub.

Inst., 306 F, 24 862 (5th Cir, 1962); Dush v. Orleans Parish School Board,

308 F, 2d 491 (5th Cir. 1962) ; and Armstrorg, et al. v. The Board of Education

F, 24 (5th Ciz., July 1963) .

r—

of the City of Birminghem, Alabama,

qhis Court further f£inds that there have becn no steps taoken by the
Macon County Board of Education to desegregate 1its public school systeme
However, this Court 1g assured by the chalrman of the Doard in his testimony
given in open court upon this hearing and by the superintendent for the Board
in his testimony given in open court on this hearing that the school officials
of Macon County, Alabama, recognize and candidly acknowledge that under the
1aw they have the primary responsibility of taking the initiative in bringing
to an end the operation of a school system that violates the constitutional
rights of a large majority of the citizens in Macon County.2 The Court is
further assured by said defendants that a complete plan for the general deseg-

regation of the Macon County school system, fneluding the abolition of the

2/ Browm V. Board of Education, 349 U.S. 294, 299 (1955); Rippy V. Borders,
250 F, 2d 690, 693 (5th Cir, 1957); Calhoun v. Latimer, F, 28 (5th Cir.,
June 1963); and Davis v. Board of School Commissioners of Mobile County,

Alabama, R, 24 (July 1963).
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operation of the dual.schoql system based upon color, will be prepared by said
. officlals and agbmitted to this Court on or before December 12, 1963, From
the testimony given by the chairman of the Board and by the superintendent of
schools of Macon Céuﬁty, Aiaba@a, in open court in the presence of the other
dgfendéntq,'ii appears fhéé‘the aefgndants are at the present time ready and
ﬁilli&g to start immediatélylinrthe desegregation of the schools of Macon
COGﬁﬁy. Alabama, by putting into effecg foruthe school year commencing in
Septembet.1963, the Alabama School Placement iaw, without any racial dis-
crimination.éj

This Court is mow prepared to accept the assurances of the members
of the Macon County Board, and it is recognized by bdéﬂlthe Court and the
defendants that an honest and falr application of the.Alabama School Placement

Law~-which law was approved in Shuttlesworth v. Birmingham Board of Education,

162 F.'Supp. 372, affirmed by the Supreme Court, 353 U.S, 101l--will result in
the {mmediate admission of a number of qualified Negro students for the school
term commencing September 1963, in certain schools heretofore waintained and
operated exclusively for white studonts, Necdless to say, the fallure on the
- part of the Board to administer the A}abama School Placement Law without
'fégaEdAéd‘réce or coquﬁwili-reshlf in the law's beidg’strubk'dbwhﬁdn the basfs
of unconstitutionality. &5 the Court sald fn the Shuttlesworth case, suﬁré:
"We must presume that it will be so administered,
If not, in some future proceeding it is possible that
it may be declared unconstitutional in its application.
The responsibility rests primarily upon the local
school boards, but ultimately upon a&ll of the people
of the State,”
Upon consideration of the foregoing findings and conclusions, it
{s the ORDER, JUDGMENT and DECREE of this Court:
(1) That the defendants, the Mécon County Board of Education,
Madison Davis, John M. Davis, F, E, Guthrie, B, O, Dukes, Harry D. Raymon as
Chairman, and C. A, Pruitt as Superintendent of Schools of Macon County,
Alabama, their agents, servants, employees, successors in office, and those

acting or who may act in concert with them and who ghall receive notice of

this order, be and each 1s hereby restrained and enjoined from failing to make

3/ Act No, 201, Regular Session 1955 (effective August 3, 1955), as amended
by Act 367, Regular Session 1957 (effective August 26, 1957); codified in
Title 52, Chapter 4A, Code of Alabama 15940,

»5e



~. for abolishing the dual school system ,AE_, it is p:gsently waintained and

a {rmediate start, to be effective for the school term eommencing September

) 1963. in the deseg;egation of the achoolb of Macon County, Algbama, through

the use of the Alabama School Placement Law, without discrimination on the

‘basis of race or color. Augt;stus v, Board of Public Instruction, 306 F. 24

A ———————

862, 869 (5th Cir, 1962), and Armstrong, et al. V. Board of Education, Birming-
ham, _ F. 2d____(5¢h Cire, July 12, 1963).

‘ ., ) That ythe defendants, the Macon Connty Boaﬁ of Education,
Madison Davis, John M, Davis, F. E. Gutvhriev, B. 0. Dukes, Harry D. Raymon as
Chairman, and C. A, Pruitt as Supe:lnteﬁdent of Schools of Macon County,
Alsbama, and their successors 1n‘office, submit to this COuft not later than
December 12, 1963, a plan under vhich the said defendants propose to deseg-
regate the schools and the school system of Macon céunt:y,Alabama, which plan
shall provide for carrying into effect a general application of the Alabama
School Placement Law without regard to race or colcr,cs to each and cvery
s;hool and school grade, mot later than the school term commepcing January

1964 and thereafter; in addition, said plan is to “ineiude detalled 'proirision31

opérated in Macon Count);, Alabama,

(3) That the chaliman of the Board and the superintendent of
schools of Macon County, Alabama, rcport to this Court on ér before 9 a., M.,
September 3, 1963, the action taken by the Board of Education on each appli=~
cation for admission and/or transfer under the Alabama School Placement Law
£iled with the said Board.

It is further ORDERED that jurisdiction of this cause be and the
same 15 hereby apecifically retained,

Done, this the 22nd day of August, 1963,

J8/ Frank M, Johuson, Jr.

UNITED STATES DISIRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT FOR THE MIDDLE
DISTRICT OF ALABAMA, FASTERN DIVISION

ANTHONY T. LEE and HEGZRY A, LEE, by
Detroit lee and Hattie M, Lee, their
parents and next friends; PALMER
SULLINS, JR., ALAN D, SULLINS and
MARSHA MARIE SULLINS, by Palmex
Sullins and Della D, Sullins, their
parents and next friends; GERALD
WARREN BILLES and HELOISE ELAINE
'BILLES, by I. V, Billes, thelr father
and mext friemd; WILLIE M. SACR30W,
JR., by Mabel H, Jackson, his mother
end next friend; WILLIE B. WYATT, JRes
end BRENDA J, WYATT, by Willie B,
Wyatt and Thelma A, Wyatt, their
parents and next friends; NELSON N.

: BOGGAN, JR., by Nelson Boggan, sr., and
»i Mamie Boggan, his parents and next

)

)

)

)

)

)

)

)

)

)]

)

)

)

)

)

)

)

friends; WILLIE C, JOHNSON, JR., )

BRENDA FAYE JOHNSON and DWIGHT W. ) CIVIL ACTION NO, 604-E

3 JOHNSON, by Willie C, Johnson and ) :

o Ruth Johnson, their parents and mext )
ii friends, and WILLIAM H. MOORE and )
: EDWINA M, MOORE by L. James Moore )
7 and Edna M, Moore, their parents and )
: next friends, I )

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

? Plaintiffs,
UNITED STATES OF AMERICA,

; ‘Platatiff and
] Amicus Curiae,

VS8

MACON COUNTY BCARD OF EDUCATION
(Harry D, Raymon, Chairman, Madison
Davis, Jotn M, Davis, B. O, Dukes and
F. E, Guthrie) and C. A. PRUIIT,
Superintendent of Schools of Macon
County, Alabama,

Defendants. )

WRIT OF INJUNCTION

To the above-named defendants and each of them:

TAKE NOTICE that you and each of you, your successors in office,
agence‘», servante, employees, and those acting or who may act in active con-
cert on your behalf, be and you are hereby enjoined as more particularly set
% out in the Memorandum Opinion and Order of this Court made and entered herein
3 on this date, a copy of which is attached,

This writ of injunction is issued pursuant to the Memorandum Opinion

and Order of this Court made and filed with the Clerk of this Court on this

vy




the 220d day of August, 1963,

Done, this the 22nd day of August, 1963,

&.

Clerk of the District Court of the

" ... . - - United States for the Middle District
o e . of Alabama .
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T. 8/19/63

Director
Federal Buresu of Investigation

BX:8)B:11h 14,032

Purke Karshall 144-100-2-1
Assistent Attorney General P e
Civil Rights Division g a3

D
Kacon County, Alabama, School RE@'OQ
Desegregation Case. +

On August 13, 19583, United States District Judge
Frank M. Johnson, Jr., of the Middle Digtrict of Alsdama,
entered an order in the cuse of Lee v. Hacen Count
Board of Education requiring that the Macon County Board
of Bducatioa process applications on bebalf of Kegro
children for placement in particulsar scheols for this
£all scuester without regard to thelr race. It is
possible that under the terns of this erder Negro
children will enroll for the firet time -in schools
forrerly sttended only by whites Yith the:beginning of
this fall semester, Septeumber 4, 1063,

Judge Johnson has designated the United Stetes
#8 amicus Curise in this case to edvige snd sgslat the
court with respect to the enforcement of its orders,

‘ It is requested that your Bureocu ettain through
Such sources &8 nay be svaileble and promptly transmit
to this Division &ny {nformation regarding the exlstence,
ectivities snd plans of any racist or segregntionist
Froups in the vicinity of the City of Tuskegee, Macen
County, Alabama, inscofar as such plane or activities
may bear upon possible interforence with the carrying
out of the court's order.

Records

e
Chrono

UtA, plippdgpmery SENT Ly oo
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i&i;lﬁgxm;m'wm!!An.y”bc necgssq;y both,th:ough legnal proceedings and

ik ks

John Doar Aug. 21, 1963

Pirst Assistant

Civil Rights pivision §JB:1lh 14,032
144-100~-2-1

8¢t. John Barrett
fscond Asgistant

Z2ee v. Macon County Board of Education
(Wscon County, Alegbama)

Attached is the trial file in the Macon County.
Alabama, school case. 1 have not as yet seen Judge
Johnson's dreft of his findings, conclusions and decreec.
You will note from pave ‘Norman's memo that the Judge
wanted our help in putting them in Ffinal ferm.

Bxcept insofar as we may help the Judge infor=-
mally in drafting his erders, I think our function es
famicus’isﬂtwquldgf;gl) to sdvise and assist with
‘respect to enforcement of the order against the school
authorities, and (2) to anticipate and take such steps

direct actisn to prevent obstruction-to.the car cyding. oo
‘out of the order. - R T B :

A. BEnforcenment. Through study of the trisl
record  in Montgomery (we don't have & cOpYy of the deposi-
tions or of the trial transcript) and through converssa-
tions with Negro parents of school children it would
be well to obtain full details regarding the procedures
being followed by the locsl school authorities. These
details should distinguish between the handling of
initial assignments of children to particular schools
and the handling of transfer cases. I emasune that the
school autherities will make initial assignments for
this fall semester on the basis of race and then will
apply the various pupil placement criteria only te
students who request transfer. If the Judge orders B
large number of Negroes agsigned to formerly white
scheels hea should se frame his decree as to require
that initiel assignments be made without regard to
race. There is no question but that the 14th Amendment,
and indeed Alsbams 1aw itself, requires nonracial initial

V/ assignmentss Having mede initial ussignments without
Records ’
Chrono
Mr.Barrett
Mr.Norman
Trial PRile



s s s

oy e e i

regard to race the schoel! beard could then of course
freely allow both whites and Negroes to transfer back
to their old schoole. This is the procedure being
followed in Santa Roas and Okaloosa Ceunties, Flerida,
88 a reault of our negotiations with the schoel bdoards
in those counties. :

Next I think we should determine the identities
»f all Negroes who have requested assignment of their
ehildren to "white” schools. We should interview as
many of these as possible and get details not onily
vregarding how their requests have been handled by the
8chool autherities but alse as to school districts, the
grades of the children, the comportment and health of
the children, etc. Having such information will help
us quickly evaluate the propriety of the plscement
decisions which the board mekes.

It would be perticularly belpful to get any
infermation we cen regerding crowding in the white.
schoola. This should be obtained on a school by school
&nd grade by grade besis if possible. Through white
personnel at the Veterans Administration Hospital 4t
may be pessible to locate white children who have moved
into the area since the last school year., If these
¢hildren are put into white schools (as undoubtediy they
will be) it will bde difficult fer the board to Justify
upon the grounds of crowded conditions the rejection
of qualified Negroes to thoge same schools,

B. Obstruction. I don't have &ny ideas with
respect to plans for meeting possible ebstruction ether
then those that I am Bure you would have anyway. I think
it would be well for someone from the Depsrtment to cone-
fer with "the Macon County Sheriff and possibly the
Tuekegee Chief of Police to inquire whether they zntic-
ipate any trouble ang to offer the sessistance of the
Department. It would szilse be well to check directly with
the locel PBI to find out what information they have on
activity of segregationist Eroups in the rrea., We
requested thet they keep on top of such information in
oUr memerandum of August y 1963,




IN THE UNITED STATES DISTRICT COURT FOR THE MIDDLE
" DISTRICT OF ALABAMA NORTHERN DIVISION

UNITED STATES OF AMERICA, )
‘ )

Plaintiff, ) :

) CIVIL ACTION ]
VsS. )

) NO. 1976-N
GEORGE C. WALLACE, ET AL., )
: )
Defendants. J)
§ MEMORANDUM BRIEF IN OPPOSITION TO MOTION FOR A
PRELIMINARY INJUNCTION :

E The jurisdiction of United States District Courts, except for specific

; exceptions created by Congress, is territorial, and such jurisdiction must be
limited by their territorial boundaries. The complaint i this cause offirmatively
shows that each of the defendants resides tn the Middle District of Alaqua, and

the issuance of an fnjunciion by Judges Lynna, Grooms, Allgood and Thomas is

s b bl

soithout autkority of law,
Robertson v, Ratlroad Labor Board, 1925, 268 U.S. 619

Georgia v, Pennsylvania R, Co., 1945, 324 U.S. 439, 467-468

Hanes Supply Co. v. Valley Evaporating Co. 261 F.2d 29 (5 Cir., 1958)

36 C.J.S., Federal Courts, Section 16(a), b. 94. : g

Relief sought nominally against any officer ts in fact against the sov~ 3
ereign if the decree would operale against the latter, and a suit qgainst the Slate
of Alabama cannot be mainlainad, without its consent,

Hawaii v. Gordon, 1963, __U.S. _, 10 L. ed. 2d 191

United §tates v, Alabama, 171 F. Supp. 720, affirmed 267 F.2d 808,

rev, on other grounds 362 U.S. 602
Eleventh Amendment to the Constitution of the United States.

A fedaral cowri cannot entertain a suit for tnjunctive relief against
a state without s consent by means of a supplemental or ancillary bill to enforce
a federal couwrt decree against the State of Alabama and its offtcials, and
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considerationé of convenience open no avenue of escape from the restriction.

State of Missowri v, Fiske, 290 U.S. 18

Hawks v, Hamill, 288 U.S. &2.

The United States of America has no authority to take over the main-
tenance and oparation of the public school systems of the State of Alabama.
Youngstown Sheet & Tube Co. v. Sawyey, 343 U.S. 579.

The responsibility for public education is primarily the concern of the

States.
Cooper v. Aaron, 358 U.S. 1.

The fedsral judiciary cannot compel the State of Alabama ov its officials

to perform an act, where the act to be performed requires the exevcise of discre~

tion,

Louisiana v. Jumel, 107 U.S. 722

Morrill v. American Reserve Baed Co., 151 F, 305,

The motion for a preliminary tnjunction should be heard before a three-
judee court. '

Title 28, Section 2281, United Staies Code

Title 28, Section 2284, United States Code

Sterling v. Constantin, 287 U.S. 378

Faubus v, United States, 254 F.20 797, cert. den. 358 U.S. 829,

A preliminary mandatoyy infunction shmdd nevey tssue, and s most

tmproper in the case presently before the Court.
Pomeroy's Equity Jurisprudence, Vol. 4, 5th Ed., Section 1359a, p. 970

43 C.J.S., hjusnctions, Section § (b), p: 412,

It was tmpropey for this Court to issue a temporary vestreining order

based upon the sworn affidavits of counsel tr the case.

Inglott & Co. v. Everglades Fertilizer Co., 2565 F.2d 342,
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The Constitution, in all its provisions, looks to an indestructible Union,
: wmpocedofﬁdcstmcablcstates.

Texas v. Whits, 7 Wall. 700,

The improper ratification of the Fourteenth Amendment is not a
"political guaestion” and shoyld be -ﬁzq:ércd tzto by this Court.

Pawnau lﬂn-lnﬂ Wasgt Vivalnia, 262 .8, 553

v g ey vy

Baker v, Carr, 369 U.S. 186
Osborn v. Bank of tha United States, 9 Wheat, 738

Nizon v, Herndon, 273 U.S. 536

The Dubious Origin of the Fourteenth Amendment, Vol. XXVIII Tulane

Low Review, 22-44
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 272.

The United Stales of America gseels to take over the operation of the

Schools in the Stata of Alabema by use of judicial proyess.

In the case of Cooper v. Aaron, 358 U.S. 1. the Supreme Court vecog= ,

nized the principle that the operation of pudblic education is primarily a ﬁmction
of the States. The requsst for injunctive relief in tuis case doss not mevrely seek

‘to restrain the enforcemént of an Executive Order, but also direcis the mannsr

and method whereby the schools will be opsrated. Not stnce the celeirated

Steel Setzure Cases (Youngstown Shaet & Tube Co. v. Sawyer, 343 U.S. 579) kas

ths Executm Brauch of Government sought to expand its power to act sndefpen~
dently of the will and direction of Congress,

The Congress of the United States has passed no law anthorizing the
Uniied Siatss of America to prosecuta o action o7 to do any act which would
tnterfeve with the Stats of Alabama in the operation of #6s public school systems.
The United Siaies of America Las not been authorized by any statute passed by {8
Corgress to bring this action which seaks not to merely prevent the befmdwzts
from obséructing a cours ordar, but seeks to divact the manner tn which the
Dafendmzts will exercise thaly discretion as low enforcement cfjicers of the Staie

of Alaboma. Louistong v. Jumzl, 107 U.S. 720.
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The AlL Writs Statute and Title 25, Section 1345, United States Cods,
eannot be considered as statutory mudhority for such @ sutt, since the sult is in
the nalure of an awriliary proceedbrg to the desegregation suits, and the Congress
has given to the l}nitcd States no audhority to prosecute desegregation suits, I
Jact, Congress has passed no law which gives to the United States any right to
taterfere with the operation of the public school systems i the State of Alabama.
To grant the rel:ef here 8gught by the United Stitoe fe tantamosst to Saybg it
the United States can direct the manner #n which the public schools of the State can
be run. The solemn question must be asked, ’Wken will the State of Alabama not
be yun by judicial decree?" Alrsady certain Buards of Registrars have been en-
jotned; the Governor has been enjoined; the Alaiama Public Sevvice Commission

kas been enjoined; the Board of Trustees of the UIniversily of Alabama has been
enjoined; and now the United Stafes 8eeks to £0 a>ze step furﬂzar, and airect tke _
manner and metlzod by wlzich the oﬁ‘zc:’als oj this State will execute tne laws of this

' Stérlmg“ .| Constantin is distinguishalle.

As authority for the issuance of injunative relief against the Governoy

of a state, the United States frequently cites tho case of Sterling v. Constantin,
28_7‘ U.S. 378. The facts of that case are materially different. There, the Court

foz;izd that there was no necessity for the Governor's calling ot the military, since
there were no riots or disorders éhown by the evidence. By issuing the temporary
restraining order in this case, this Court has presumed that the officials of the
State of Alabama have fatled to do their didy, I Jact, eince a case for tnjunction
must be one in which there is a clear necesuity for ils tssuance, this Court bad

bo find and presume that the state officials were not coing thelr duly., Such a

Sinding ignoves the langucge of the case of Rawks v. Eamill, 288 U.S. 52, which

wzs decided during the sarme term that Slorling v. Consientin was decided,

Meandatory velief is improper,

Preliménary mandatory tnjunctions have beern granted more freely in

has been enjoined; the City of Monigomery has ieen enjoined; the Highway Patrol —
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English Courts than by the American, Some American decisions siats that a
WWMWMMRM Pomevop's Equity
Surisprudence, Vol. 4, & ed. Ssction 1859, p. 970, Bt Robinson v. Byrow, 1
Brown Ch. (Eng.) 568, mxwumammwmrmm
defendant "from using and maintaining coriein Gems, gules, ‘elo. 8o ap to prevext
mkrfromﬂowblgtoplabxtiﬂ'omWaﬁmm " This svas done for the ex-
press purposs ofcompcubvgthcdcfwdadtommmdmm. gates, efc, whick
ke had constructed. |

' In the instant case if the Court deteymines it has jurisdiction, then the
only veliaf which can be given is by way of prokibitory relisf, vesiraining the
acfmdmfrommzerfemcewtmmcouﬂardm

While a cowrt of equily usually has power to awayd preliminary manda-
tory injunctions in a proper case, mandatory injwwtim should varely be granted
except on final hearing. 43 C.J.S., Infunction, Section 5(b), p. $12.

lrtssubmitted that this Coen't should not issue such a mandatory inj:mc- :

- tion to combel tha defendmts to do any act whick requircs aR cxcrciss of discrction

on their part. Mmdatory injwzctivc relisf is never proper except in an extreme : ‘
case and should ba granted only in those cases where the Court seeks to mainiain
and restore the status quo. B will be noted that the mandatory aspects of the
decree in Porter v. Warner Holding Compary, 328 U.S. 395, was to compel the

payment of mongy by way of vestitulion. That cese is eastly distinguishable from
this case in that kere the Uniled Stales secks to compel the Siate officials to per-
Jorm a didy wkic.:h rests within the discretion of the State officials. f‘ha mere fact
that the decree would be framed in a p(ohébitory sense, it is nonethaleas mandae
tory in iis nature. While this Court has keretofore {ssuad a gimilar dacree in

the case of United Sictes v. U. S. Klzas, ¢t al., that case was never appealed

and we contend that i should not be used as authority in this case. Sae
Lowisiena v. Jumel, 107 U.S. 722, This Court also én the case of Undted States

. Stata of Alabama, 192 F. Supb. 677, cutered a decree compelling the regis-

" tration of certain Negro voter applicants in Macon Coswnly, Alabama. We think

that this Court recogrizes that it showld not substitute federal administration of
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the law enforcement qgendes Jor that of the State. In the voter regisirar case,
this Court said, "The entering and enforcement of such a dzcree will not have the
effect of substituling federal administration of the registration process for that of
the State." As this Court knows, the case of United Siates v. Stale of Alébama,

supra, was affirmed by the Fifth Circuit Court of Appeals and by the Untled Stales
Supreme Couwrt., However, in that case the Court made a specific finding that the
54 Negro applicants, based upon their applications, were qualified for vegtstration,
The Court of Appeals in affirming seemed o stress also that the State of Alabama
did not show any just reason why the said 54 applicanis should not be registered.
The administration of law enforcement has traditionally been left in the hands of
Stale officials. The mdalier in which such law enforcement should be mads is a
matter wkich rests in the sound discyetion of the State. officials chavged with the
duty of executing the law. The mandatory injunctive relief is émproper on the
Jurther ground that the velicf sought is not specific. Maintenance of law and order

{s a broad term and would place State officials at the mercy of this Court on a

comdempt proceeding and in view of the present law might deprive them of the vight

"~ do have their case keard by a jury of their peers.

N Furihermore, in the voler regislvar case there was specific staiutory
mdkority fmf tlnzé United Siales to seek énjwzcis‘ve relief against boam’é of registrars
and the State of Alabama. No such steinutory authority exists to allow the United
States of America lo file desegvegation suils ov lo seek relief agaiust Siate officials
#n malfers pertaining io the desegregation of the schools snvolved., The United
States initially seeks to boitom its request for velief on the principle thet the
orders of its Couris are veing impeded. The only relief which should be granted
under any circumsiances would be ihe removal of the obstruction to the eifforce«

ment of the orders.

Counsel made {he affidaviis,

The relief sought should be dznied on ihe juvihey ground that in the
instant case the complaint and several of the affidaviis were si:ade by eithey
counsel for the United States or by counsel for the criginal Negro plaintiffs in the

desegragation suils, Expevience skould prove that the edversary system functions
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best when the yr'ole of judge, of counsel and witnesses s sharply separated, and it
lahhermtly an unsound practice to have affidavits in support of this motion Jor
preliminary injunction sworn to by Counsel. Mglelt & Co v. Everglades Fertilizer

Co., 255 F,2d 342 (5 cir., 1958).

Action against Siate of Alabama.

This Court lacks jurisdiction on the fm‘ther ground that this action is one
against the State of Alabama to which it kas not given iis consent. The general rule
is that relief sought nominally against an officer is in ]qct against the sovereign if
the decree would operate against the latier. Hawaid v\‘\Gordgn_,, 1963, __U.S. _,

10 L.ed.2d 191, 83S. Ct.__. A Federal Court cannot entertain a suit against

a state without its consent by means of a supplemental or ancillary bill to enforce

a federal court decree, Siale of Msssoun v. Fiske, 290 U.S. i8.

~ As @ riatter of fact, the Constitution of the United Stales guarantees fo:
every State a Republican form of Government. Article 1V, Sectlon £ provides that
the United States shall guarantee fo every Stote a Republican form of Gavernment.,
Iicluded in the term "United States" is the judiciary. This Court must Jrame any
decree in recognition of this duty, not as an arm of the federal gbvemmenf to dep~
yive States of their governmental functions (8.8., the vight to operate ils school
systems without tnlerference, disruption and destruction), but to guarantee to them
the right to perform this Sunction withowt interference from the National Govern=
ment. The constitutional provisions are too clear to be misunderstood, The
framers of the Constitution sought to provids that no central government should,
by force, tmpose its will upon the affairs of tle individual States. so long as the
States were operating under a Rupublican form of Government.

Delicate Fedeval-Stute Balance {s dug to be maintained.

No tnjunction should issue on tho further ground that here .S‘tate officers
are acting in their official capacily and an injunction should not issug. Hawks

Hamill, 68 S. Ct. at page 243:

e e e




The case thus for has been considered from the viewpoint
of the substantive law, the basic rights anc duties contested
by the litigants, There is another path of epproach that brings
us fo the same goal, an approach along the line of the law of
€quilable vemedies. Caoution and reluctance there must be ¢n
any case where there ts the ihreat of opposition, tn respect
of local controversies, between state and federal courts.
Caution and reluctance there must be in spacial measure
where relicf, if graniad, is an tnferfevence by the process
of Injunction with the activities of stats officers discharging
1 good faith their supposed official duties. B such circum- .
stances this court has said that an tnjunction ought not fo issue -
‘unless in a case veasonably Jree from doubt.' Mass. State
Grange v. Benion, 272 U. S, 825, 527, 47 S. €. 189, 190,
71 L.Ed. 387. The rule has been characterized as an import-
ant’ one, 1o be *very strictly observed.® 272 U.S. at tages 827,
529, 47 S, Ct. 189, 71 L.Ed, 387. Compare Gilchrist v,
Interborough Rapid Tvansit Co., 279 U. S. i59, 49 S. ct. 282,
73 L.Ed, 652; Cavanaugh v. Loongy, 248 U.S. 453, 39 5. Ct.
142, 63 L.Ed. 354. It {s such tnterference by the process of
tnjunction with the activities of state officers that the respond-
enls now seek. The members of the state liighwey commission
believe it lo be their official duty to take possession of the bridea,
and propose o act accordingly. The Attorney General of the
stale is about to institute proceedings et law and in eq:tiiy to
vindicate the public vights or what he believes to be such rights.

. The county attorneys of McClain and Cleveland couniies propose =~
- 80 sug for fines and penalties " All these activitics the respond-

ents ask us ¥o enjoin, Indeed all have been enjoined by the

-+ decree undsy veview.: Only e case of manifest oppression will -~
- justify a federal court in leying such a check upon adininistvative
. efficers acting colore officii iz ¢ conscientions endeavor 10 fulfill

their digy to the siate. A prudent self-restraint is called for at
such times if siate and national functions ave to be maintained n
stable equilibrinni. Reluctance theve has been $o use the process
of fedeval couris in restraint of state officials though the rights
asseried by the ecmplainanis ave strictly Jedeval in ovigin. Mass.,
State Graiige v. Benion, supra; Sration v, St. Louis S. W. Ry.
Co., 284 U.S. 530, 52 S. Ct. 222, 76 L.Ed, 465; Matthews v,

Rodgers, 284 U.S. 521, 52 S. Ct. 217, 76 L.Ed, 447,

It is intevesting to note that the case of Hawks v, Hemill, supre, was

decided duving the same terin of the Supreme Cowrt when Sterling v. Constantin,

287 U.S. 378, was deeided. While Sierling v. Constantin cn its Jace appears to

be valid authority for the issuance of an injunction against a Governor, the facts
i thal case aere maierially dijfferent. Euvidence in the case heve ;vill show that

the statement & the Execitive Orders of Governor Wallace weve correct -~ that
Jorced integration of the schools has disrupted the schools .involved and de‘;n*z‘ve

numerous. children cf the "civil vight" o ebizin an education 1withouwt bewg Jorced

caused by the placing of incendiary bombs iu powder kegs are stark realities, and

are in sharp contrast to the finding in Sterling v. Constantin that peace and quiat

to submii io socicl experiments. The boyc_otfs of the schools involved, the tensions




prevailed in that case. In short, the defendants here have not exceeded any authority
or duty vested in them, but on the consrary thetr actions waere l2gal and propsy and

should not be rastrained.

Court ghould inquire into improper ratification of the Fowrteenti Amend-~

mens.

an—

The orders in Lec V. Macon Cowdy Board of Education, No. 604-E,

Armstyong v._Board of Education of the City of Birmingham, Ctvil Action No.

9678, and Davis v. Board of School Commissiongrg of Mobile County, Civil Action

No. 3003-63, herein tnvolved, were not issued in accordance with constitutional
provisions. Each of said decisions is predicated upon the Fourteenth Amendment
to t_he Constitution, whicha court of equity should nof use as constitutional author=
ity upon which to predicate a decision in view of the dubious origin of the Fourteenih
Amendment.

The Framers of the Constitution, in Avticle V, provided for a definite
procedure to be used for amendment proposals and vaiifications. Portinent
portions provids:

nrhe Congress, whenever two thirds of both houses shall dzem it neces~
sary, shall propose ‘Amendments to this Constitulion « « « which . . « shail be
palid to all fents and Purposes, @S Part of this Caonstilution, when raiified by
the Legislatures of three fourths of the Several States. n Congress acts first, then
States must ratify. The Siates have the final function in the amending procesS.
Let's examing what really heppened in the proposal and adoption of the Fourteenth
Amendment. B his article i Vol. XXVIII, Tulane Lew Review 22~44, Professor
Walter J. Suthon, Jr. points oul:

The Fourteenih Amendiment 1085 proposed by Congress to

the Siaies for adoplion, through the enactment by Congress of

Public Resolution No. 48, adopted ty the Senate on June 8,

1866 and by the House of Representalives on June 13, 1866.

That Congress dgalibarate!y submitted this amendment proposal

to the then existing legislatures of the several States is ghown
by the intticl paregrabh of the resolution.

This submissicn wos by @ two~thirds vote of the quovum
present i1 each House of Congress, and in that sense it com~
plisd with Article V of the Coustitution. HOWEVET, the submis=
sionwas by a 1ump "’ Congress. Using the constitutional

" e




provision that "Eack House shall be the judge of the Elections,
Returns and Qualifications of its oun Members....' each House -
had excluded all persons appearing with credentials as Senailors
or Representetives from the ten Southern States of Virginia,

" North Carolina, South Carolina, Georgia, Florida, Alabama,
Mississippi, Louisiana, Arkansas end Texas. This exclusion,
through the exercise of an unreviewable constitutional prerog-
ative, constituted a gross violation of the essence of two other
constitutional provisions, both intended to protect the rights of
the States to represertation in Congress.

Had these ten Southern States not been summarily denied
their constitutional rights of vepresentation in Congress, through
the ruthless use of the power of each House to pass on the elec~
tion end qualifications of its members, this amendment proposel
would doubiless have died a-borning. I obviously would have
been impossible to secure a two-thirds vote for the submission
of the proposed Fourteenth Amendment, particulerly inthe
Senate, if the excluded membors had been permitled o enler
and to vote. Of course, that was one of the motives and veasons
for this policy of ruthless exclusion.

Assuming the validz’tjr of the submission of this emendment
by @ two-thirds vote-of this-"yump-Congress, theve is no gaine=

RS acai

saying the obvious proposition that whatever reontemplaiion’ oy
rundeystanding" this "vump" Congress may have had, as to the
" ntent, ov the scope, or the effect, o7 the consequences of the'
_amendment being submiited, was necessarily a "rump” contemn: -
plation or understanding. Tie ten Southern States, whose
Senators and Representatives were-all excluded from the ~ .-

" delibevations of this "yump' Corngvess, could have kad no posséble -

" part in the development or formation of any "contemplation” or
"undersianding” of what the consequences and effects of the pro-
posed amendinent weve to be.

This Court and the other Alabema Disfﬁct Couris now seek to abolish

school segregation in Alabama schools, when Alubaing was deliberately and

destenedly exclided from any possible participaiion in these Yrump! submission

proceedings, When the Amendment was submitted io validly vecognized State
Legislatuves it was vejected, but Congress passed the Reconstyuclion Act in

Mavrch of 1867, whick Act provided ikat no legal stale governineni existed in ihe

ten Southern States, including Alabame, Militavy Governments were set ©h in

these States. "At the peint of a tayonet' the 'rebel states" weve Joreced io

ratify the Amendment. President Johnson veboed the "Reconstruction Act and
denounced it as a Eill of Altaindeyr against nine million peopie at once', The Aci
was passed over his velo and military yule took over to condition the peaple to
ecceptance of the Fouricenth Amendment.

Attempts fov judicial veview weve unsnccessful admitiedly (Mississippi

v, Jonnsor,

. Johnson, 4 Wall. 475; Georgia v. Stanton, 6 Wall. 50), but it must be
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yemembered that these decisions clash sharply with the prior decision of Osborn
v. Bank of the United States, 9 Wheat, 738, 5£38-859 and the recent case of

v. Carr, 369 U.S. 186, No longer should the Couris refuse to make a

Baker .

determination of thase difficult and delicate issuas on the ground that the question
of the validity of the Fourteenth Amendment is a wpolitical” one, Georgia v.
Stanton, 6 Wall. 50 was no more "political’ than a host of others the Supreme
Court has entertained. e.g. Pennsylvania v. West Virginia, 262 U.S, 553;
~Yowzg$tmim Sheet and Tube Co. v. Sawyer, 343 U,S. 579; Alabama'v. Te#gg,

847 U.S. 272, L
In our more enlightened era, en objection that a suit segks protection

of a political right "is liitle more than a play on words"™, Nizen v. Hernden, 273

U.S. 536, 540.
Therefore, the ratification of the Fourteenth Amendment was compelled

. under stmilar conditions wlich prevail in our enlightened era, the military might

of the United States, and any decision predicatod upon the presumed validity of

Even if it be assumed that the validity of the Fourteenth Amerdment
cannot be called into question, the Civil Rights Acts passed by Congress 1o
tmplement the same make no mention of desegregation in the school systems of
the States. Furthermovre, the Civil Rights Acts are uot Lo be used fo centralize

power in the ceniral government 80 as to upsel the jederal systen, Irn Colling

v, Hardyman, 341 U.S, 651, the Supreme Court, speaking of one of the Recon~
struction Acts, said:

This statutory provision has long been dovmant, I was
tntroduced into the fedeval staiutes by the Act of April 20,

- 1871, entitled, "An Act to enforce the Provisions of the
Fourtsenth Amendment to the Constitution of the United
Staies, and for other Purposes’, The Act was emorg the
last of the veconstruction legislation to be based on the
reongqucred province' theory which prevailed in Congress
for a peviod followtng the Civil War, This statute, without
separability provistons, established the ctfvil tability with
which we ave heve concevred a5 well as other civil liebilitiss,
fogether with pavaliel criminal Liabilities. It elso provided
that unlawful combinaiions end conspivacies named in the
Act might be deemed vebellious, and authovized the Presicent
to employ the militia to suppress then. The Presiden? was

- also audhorized to suspend the privilege of the writ of habeas



corpus. R prohibited any person from being a federal grand
or petit juror in any case arising under the Act unless he took
and subscribed an oath tn open court '"that h2 has never,
directly or tndirectly, counselled, advised, or voluntarily
aided any such combination or conspiracy”. Heavy penaltics
and liabilities were laid upon any person who with knowledge
of such conspiracies, aided them or failed to do what he could

o suppress them.

The Act, populerly known as the Ku Klux Act, was passed

by a partisan vote in a highly inflamed atmosphere. It was

preceded by spivited debate which pointed out its grave character

and susceptibilily to abuse, and its defects were soon realized

whan tts execution brought ebout a severe reaction.

Therefore, this Court has no power {o entertam this action to vestrain
the Siate officials from intevfering with decrees which are predicated upén sup-
posed authority of a void constitucional provision. If the Court detevmines that
jurisdiction exists, it should refuse to grant the relief io the United Siates of
Amevica, since this government has "unclean hands" in that it allowed the
Fourteenth Amendment to be ratified by improper means.

The judiciary certainly has the power to declare that the proclamation
{ssuad by Secvetary of Stale Sewdrd that the Fourteenih Amendmeht was ratified
was not done in accordance with the procedure as set out ¢n the Constitution.

Marbury v. Madison, 1 Cranch 137,

The United Siates must guarantee to every Slate a Republican form of

Government,

Political expediency which gave vise to lhe '\’ado[)trl:m" of the Fourteenth
Amendment in total disvegard of the provisions of the Constitution pertaining to
amendments end in clear disvegard of e Counstituiional provisions coniained in
Article IV, Section 4 of the Constitution which provides that the United Siates
-shall guarantee to evevy Stale a Republic Form of Government,

The United Siales, by use of judicial process, and without any auihority
Jrom Congress, seeks to take over and vun enany uspects of the lives of the citizens
within the State of Alebama. Such might én the hands of the Central Government
was never envisioned, nor does it recetve any constitutional justification. h

" his work, Powsrs of Govemme;zt, Bernard Schwartz states in Vol. 1, at page 73:




What uncontrollable power tu the political departments to
enforce the guaranty of republican government can meéan in
practice is shown by the adhority agssumed by the Congress
over the reconstruction of governments in the southern states
afier ¥z Civil War. R has clready been empizasized that the

contained in Article IV, seclion 4, ts in the form of
an obligation by the Federal Government to the people of the
states: 1t is the duly of the former to ensure lo tha latter that
they will live undar a republicen form of gavemment. I, how-
ever, enforcement of the guaranty 18 laft tn the absolute discretion
of the Congress, there is no legal check to restrain that body
Jrom converting the obligation imposed upon them into a source
af tremendous power. In writing abowt ¥z consiihtional provis-
ion & gueaiion in The Fedgralisi, Madigon acutely asked
"ywhether it may not become a pretext for alieration.in the
State goveynments withoul the concuvrence of the States them-
selves. The possitbility referred to bacame an actuality at the
end of the Civil War.

B Texas v. White, the highest Court construed the Guaranly
Clause of Article IV, section 4, as authorizing the Congress to
establish and maintain governments in those states which had
altempted to secada, But the Congress did not limit itself to
ensuring to the people of the southern states the establishment
of republican governments vesponsible io themselves. hstead
£t assumead complate control over ke rocmzstruction of govera~
ment fn those states. Governments were tmposed and retained -
&n power by military force during the entive reconsivuction
period; these governments tha Congress termed vepublican in

- Jorm, though they were instihded agamst the wfll of most of
" ‘the citizens of the stales conccrned.

There may well have been justification for treating the post-
bellum South as occupied tervitory to be ruled by military govern=
menis established by the occupying powsr. There was none for
perveriing the constitutional form and doing utier violence to
the Guaranty Clause.

g Federal statutes divide the Unitsd Siates into judictal districts and pro-
1 vide a District Court for each district. 28 U.S.C.A. 1. The Judge who s appointed
Jor such District Court, except in those cases wherein additional judges are provided
Jor, is the only Judge who has jurisdiction to hendle cdses in kis district. Ina
district having more than one District Judce, of course, the Judges may agree upon
the division of business and assignmenl of cases for trial in the district (28 U.S.C.A.
27), but no where in the siatule is there any cuihority for more than one District
Judge to hear any one particular case,

Unquestionably, there is authoriiy for the as_sr’gnmcnf of District Judges
1o hold the courts in other districts bud the contemplation of the slatute (28 U.S.C,

aom o




principle that should and will be applied in this case.

292) is that such assignments ave only made whenever any District Judge, by

" yeason of any disability or necessary absence from his district or an accumu-~

lation or urgency of busin/éss. s unable to perform speedily the work of his
district, Sece Am. Jur., Untted States Courts, Section 313, p. 944. Our
research has turned up no case wherein the District Judge can use the assign-
ment procedure to allow other district judges to sit on the trial of a case The
only provisions of the statute for the composition of a court of more than one

' judg'e is the statutory provzsions which we contend should be tnvoked in this case,

those provisions being for the impaneling of a tkree-yu@e court under Title 28,
Sections 2281 and 2284, United States Code.

It conclusion, let it be stated that it is obvious that none of the partigs
2o this action nor is the Court interested in the administration of policy, be it
Federal or State or segregation or intég*ratio:é as far as this action is concerned;
sut we ave all interested i the proper application of established principles of
law. If this nation {s fo remain a nation of law and not of men, men who are in a

‘ pasitwn to interpret or construe the law must necessarzly adhere to the long
L established prmciples of law wzswmed by the passions of the hour It“is ﬂvis -

It is submitted that this is not a quastion of Ehe power, of the Court, but .
of the duty of the Court under the facts tn existence now and at the time this hear-

#ng to show cause takes place. There appears no evidence on the verified pelition
and the exhibits, and it is believed no evidence will be shoun based on fact that
could n any way impute to the Governor of this Slate and/cr any of the vespondenis
in this case, the intention to breach the peace or fail to maintain law and order al

. any of the three schools, - Tuskegee, Mobils or Birmingham. For no such

evidence is before the Court on the petition and exhibits, nor is any expecied,
from any source at the trial on the order to show cause. On the contrary, not only

~ {8 the Governor of this State (like all the offtcials) prasumed to carry oul the law

and maintain law and order as a matter of law, but as each man, woman and child

who reads knows, and no doubt this Court has judictal knowledge of the fact that
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: Gawmor Wallacc kabftualiy am! rebeatedly preached "law and oy - gnd has

done and is do{mgat tlus very mbzute this brief is being writien - - everything to

g maintain law and order 1t is submitted that the Governov himself s symbolic

in thesa h:vtng times of law and order and that the fult forces under hts divection

. are available to maintain the peace and law and order at these three schools. It

- {sa matter of {mbzzc record tkat as of now, law enforcement njficers of the State

of Alabama tn strength are present at Birmingham, Selma and perkaps other
placcs to render assistmce to local aadhoritws in maintaining peace.

Unless on the show cause hearing, speczﬁc, clear and comrtncing
cvtdenca is prodaced {if the Complatnant 15 allowed 10 produce any evidence) that

shows any cantemplatwn on the part of any of these defendants to fail to maintatn

peace and law and order now and tn the _fulure. then the preliminary injunction

should not {ssue, for the allegations z’n t}w Petition are now moot and the things N

complabuzd of are now a part of the history of this State and this Nation.
ion, let it be said that it s not a quesfimz of whether this®

In canc s
Honorable Court i.as tke pawer to tssue a preliminary in;unctwn, but a stronger
question - Does it have the right under the facts and the law as applzed to the
particular facts of this case?; and further and just as important_granting the

Court has the power even should this Court decide under the present status of

the law that the Court has the right - which 15 not admizz_‘ed in this Brief - the

next and & more sevioug quesiion is -~ Is the issuance of the injunction necessary ?,
and if it §s nol ngcessary, it would be unwise and should not be issued. The United
States (Complainant in this case) like any othey Complatnant, is subordinate o the
law and it is respectfully submitied that a careful analysis of each aspect of this
situation and the points raised by this Brief vequives, and justice requives, that
tha temporary restraining ovdey be allowed to 'die a ndtural death' and the pre-

liminary injunciton be not {ssued,

Respecifully submitted, on this the 24th day of September, 1963.
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CERTIFICATE OF SERVICE

1 hereby certify that I kave served a copy of the foregoing Memorandum
Brief in Opposition to Moiion for a Preliminary hipunction upon the Honorable
Bérz Hardeman, United Siates Altorney, by handing @ copy of the same to hira on

this the 24th day of Seplember, 1963.
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF
ALABAMA, FORTHERN DIVISIOR

UNITED STATES OF AMERICA, )
Plaintiff, )

) CIVIL ACTION NO, 1976-N
TR ;
GEORGE €, VALLACE, et al. ;
Defendants, )

MEMORANDUM OF POINTS AND AUTHORITIES

IN SUPPORT OF MOTION FOR PRELIHINARY INJUNCTION

1.

The governor of a state has no authority, by “interposition”
or otherwise, to obstruct or prevent the execution of the lawful orders
of 2 court of the United States.

Sterling v, Constantine, 287 U.S, 378,
77 L.Ed, 3?3, %3 S.Ct. 190 ( )

Faudus v. United States, 254 F,2d 797, ’
{C.A». B, 1958), cert. den. 358 U.5. 829,
3 L.Ed. Zd 68' 79 g.CtTF?

Bush v. Orleans Parish Schoo) Roard, 188 F,Supp. 916
(3- fudge decision, E.D, la. 1980), stay denied
34,5, 500, S L.Ed.2d 245, 81 S, Ct. 260,
aff'd 365 U.S. 569, 5 L.Ed, 2d 806, 81 S. Ct. 754
(1961)

United States v. George C. Yallace, U.S, District Court,
YWorthern District of Alavama, Civil Action 63-255.

11.
The courts of the United States have statutory authority under
the all-vrits statute (28 U.S.C. 1651) as vell as inherent power to

enter such orders as may be necessary lo effectunte their lawful
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decrees and to prevent interference with, and obstruction to, their
implementation,
United States v, Mississippl
7 Race Relations Law Eeporter 1105
(C.A. 5, 1962), cert. den. 372 U.5, 916 (1963)
Faubus v, United States, supra '

Toledo Scele Co. v, Computing Scala Co., 2
T 87 L, 7I9, 43S, ct. 1923

Bullock v, United States, 265 F.2d 683, 691
olia Oy 19 9

Bash v, Orleans Parish School Board, 188 F,Supp. 916
gE.DL'TE.)gbbff'd 365 U.5. 589, 5 L.Ed. 2d 806,
1 S,Ct, 754, and sub noz. Hew Orleans v, Bush
366 U.S, 12, 6 153,24 239, A1 S.Ct. 1091 —

Bush v, Orleans Parish School Board, 190 F.Supp. 861
(E.D.La.], aff'd 385 U.S, 89, 5 L.Ed.2d 806,
81 S.Ct, 79% _

Bush v. Orleans Parish School Beard, 191 F,Supp. 871
(E.D.Ia,Y aff'd sub, ponm. Legislature of Louisiana
V. United States, 367 U.S. 908, 6 L.Ed.2d 12 9y

7 L.Ed.2d 71, B1 5.Ct, 1517, 82 S5.Ct. 26

Bush v, Orleans Parish School Board, 194 F,Supp., 182
T {E,D Ta.), aff'd 368 U,8. 11, ? L.Ed.2d 75 and
138, 82 5.Ct, 32 and 1245,

United States v, George C. Vallace, supra

111,

The United States is a proper party to seek en injunction
against unlavful interference with or obstruction to the carrying out
of the orders of its courts,

United States v, Louisiana, 188 F,Supp. 916 (E.D,la,,

1960, stay denied 364 U.S., 500 (1960),

&ff'd sub nom. Orleans Parish School Boerd
¥, Bush, 365 U.5. 569 (1541), § L.Ed.24d 806,

81 5.Ct, 75k, '

sh v, Orleans Parish School Board, 190 F.Supp, 84}
(E,D.Ta, 15807, afi'd .5, 569, 5 L.,Ed,24 804,
81 s.ct, 754
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Bush v, Orleans Parish School Board, 191 F,Supp, 871
= (B.D.Ta. 1981), aif'd sub, nom. Legislature of
Loud sians v. United States, 367 UsS. 908 (1961),

<23 1250, B S.Cts 1925

United States v. Mississippi, supra

Faubus v. United States, supra

United States v. George C. Wellace, supra

Respectfully sutmitted,

TEEN HARDEMAN
United States Attorney

JOHN DOAR
Attorney Department of Justice
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United States of
vs

George C. Wallace

" Albert J. Lingo,

C. W. Russell,
Joe Smelley,
Walter L. Allen,
Claude Sutton Pri
T« L. Payne

Before:

r
‘ /"I/MML

E UNITED STATES DISTRICT C
HE MIDDLE DISTRICT OF ALaB
NORTEERN DIVISIOH

America :

: Civil Acti
, ¢ Ho. 1676-n
er, and ;

<
.
-
-

468600000080

Mn.ankM.Jdmmm,J
Hon. Seybourn k. Lynne,
Hon. Daniel K. Thoras,
Hon. L. i. Groons,. and

M,Hon.~Clarence;w;~ﬂllgcod

United States Distr

, mpqtg9mery,;@1gbg?;;gsep

/.‘e,..? Lo

OURT
AMA

on

I“.,

'» o

ict Judgzes;

tesber 24, 1563, -

Glynn Hendersor,
Official Court
Reporter.
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INDEX - Witnesses
pir. Crs. Red. Rec.

' United States' Witnesses

Clyde A. Pruitt 7 15
Raymond Bruce Taylor 19 23
Theo R. Wright ‘ 27 29
Donald D. Forsht K71 39

Alfred C. Harrison : &7 St

Pefondants? Witnesses

Albert Jennings Lingo 59 Ol 69

INDEX - Exhibits

F . United States? Exhibits oo ooomew

1 1-i - Order of Judge Lynne, 7/19/63. ' T - F.
1-B - Plan subritted pursuant to Order of 7/19/63 by Birminghar -
Board of Education.

}
Y .
{ b 1-C - Order approving Plan, b/l9/63.

& 2-A - Order amending Judgment and Order entered 7/11/63, Order
 : dated 7/26/63, Judge Thonas.

S . 2-B - Plan submitted by Board of School Commissioners, Mobile
y County, pursuant to Order 7/11/63, as arended 7/26/63.

2-C - Order of Judge Thoras, &/23/63.

$ 3-A - Tentative Findings and Conclusions by Judge Johnson in
4 604-E, 8/27/63 (Facon County). 3

3-B - Nemorandun Opinion and Order 5y Judge Johnson on £/22/63 3
(60L-E, Macon County). 5

' 3.0 ~ Writ of Injunction, &/22/6¢3 (604-E, NMacon County).

- Executive Order Nunber Nine, 9,2/63.
- Executive Order HNumber Ten, 9/6/63.
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INDEX ~ Exhibits (cont'd)

United States' Exhibits (cont?d)
6 - Executive Order Nunber Ten, 9/9/63.

7 - Executive Order Number Eleven, 9/9/63.

€ - Executive Order Nunber Twelve, 9/9/63.

9 = Executive Order Number Thirteen, 9/9/63, 7:09 p.n.
10 - Telegram, 9/10/63.
11 - Second Telegram, 9/10/63.

Defendantst Exhibits

1

- Letter from Governor George C. Wallace to General Alfred

Harrison, 9/23/63.




