/

without standarils, without limitcotions imposed oy law; the

Judgment is necessarily subjective. Thus the ricght to vote

depends more upon the caprice of the registrd:fthan upon the

possession of measurable qualificztions.

A yoar after the Convention of 1898, Thomas J. Kernan,

an outstanding Louisiana lawyer and one c¢f the delegates to the

convaention, pegged the uaderstanding and interpretation teast

about 28 well as it could be pegged:

“The ‘understanding clause' was oljcctionable for many
reasons. . . . The adeption of zuch a2 plan would have
negatived the ideca of 2 return to ‘purcr mcthols, wiser
laws' in thc matter of clecticns, which, in Louisiane,
had growa tc be 2 Jemand, szeond in importance oaly to
that for the clinminaticn wf the acgro frow tho
electorate. Thiz ‘'understasniing elezuscs® fixes nd
standard cf qualificotion for the franchiss. It is

left to the liscrcticn of the registratica officer to
sclecet any ong of thc nuagrous articles ¢f the Consti~
tution as the tast of the votcr's ‘unlorstanling:® and
there arc, thorcfere, os wany 2ifforeat tests as there
arg articles in the Cinstizutiosn. This arlitrory

power, lodgc® with the rojistratiie officer, practically
Placces his Joedision boyen” tne pols of julicizl roview;
anl he eda cafraachisc or Jisfrzachisc voters 2t his own
swaet will =nl plcasurce withcus 1ot or hiaslraacc. &is
long as rogistration cfficers 2ro merc men, endowsl with
the same qualities culy cg thceir follow mcrtels, it will
always be unsafe to intrus:c thain with sucn mbscluts
pewcr. Thoe Conveation, in oy cpinidca, cotoel wiscly in
rafusing to 22opt the ‘understanding elaase, '.” Koraa,
The Constituticral Coaveatica of 1280 anl Its ¥ork, Proc.
La., Bar fgzcs'n £cr 1899, 54, 35.

Tha oricral sceicty cur Coastitucica wstzaklisics docs

nct permit oac acn tC aave uaceLtecllll piwer over Q}s fcllow

eitizens. Waun tho State clothos 2 rogistrzr with camipctence in

but an attempt tce make the arbitcr in such 2 czse 2 law ia himsalf.”

791.

ca also Statc v. Chisesi, 1937, 157 La. 675, 175 So. 453;

City of Now Orleans v, Lovy, 1857, 233 La. 844, 98 So0. 23 210;

Benjevich v. Louisisnaz Liconsiay 23. for Marine Divers, 1959, 237

-
»
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deciding the qualificsticvns of veters, it bBas cnccted "not 2 law,

City of Ngw Orlcens v. Palmiseno, 1520, 146 La. 518, 23 sc. 789,

.




- 3
. I
La. 467, 111 Su. 24 505. When a State. constituticn gives raw L
_power to a registrar tc grant, or to withhold registraticn as . ' 'g

he sces fit, the constituticn viclates both the Jue process and

the equal protecticn clauses of the Fcurteenth Amcndment.

vick We v. Hopkins firmly established the principle

“ i

that the unequal enfcrcement of & law will renlder thc results of

the enfurcement veid. In vick Wo, convictions were overturned

without a declaraticn that the crlinance itself was invelid,

" assuming possible nondiscriminatury enforcement. But the dcctrine
of nondiscriminatory enfcrcemcnt ¢f 2 law has nover been limited

f; to nullifying:the cffects of the law. Indeed, & Marylan® case

'extensively qucted in Yick Wo cnccrnad the invalidaticn of an

ordinance granting unrcstrainel pLwer to the cit cvernment to
g g

issuc pormits for boilors. aaltimere v. Radacke, 49 M3. 217.

-5 ,

.- City of Necw Orlcans v. Palmison..

In sum, scmc laws mly aAcver win constituticnal appro-
baticn, becausae thay have oo rrti.nzl relation to 2 legitimete
governmental bjective anl beezusc the anrcstraincsd 2aiscretica,

withcut standards, thoy grant °o _fficcnoller makes them incurably

&

u
o
3

! l- bd
3 €9
understanding and interpretatica test is such a law. Althcugh

subjectivc, uarcoscennble, =il incapable of aqual cnicrecezent. The

the vote-abridging jurpcss 2nd cffoct <f the test rondsr it
i per sc¢ invclid unier the Fiftuenth Famcndment, it is alsc pcr se
N {nvalil under the Foeurteenth smoncment. The vicas canact ba

curaed by an injunctica enjuiniag its unfair zpplicztion., The

apprepriata relict, therefors, is tc doclare the tist invzlid
and onjcin its enfcrecrent in Icuisiaana,
VII. .
3 We come now te consileraticn ¢f the now citizonship
tast.




: ::,ja . . Y3

: e e ——— By rescluticn of lugust 3, 1962, ih ccmpliance with Act
g _ 90 :
3 62 of 1962, the State Bcard of Registration adopted a2 voter—

qualification test, apparently tailored to fit this caée.should

the interpretation tast be w214 unconstitutional. The resolution

and the statute do not, and could not, affect the constitutionality

of the interpretation test. That test is still the law of the

pad S

F Statc; so there is no question of mootnass. The new requircmeat

rests on an understanding and interpretation of the Counstituticn

of United States as a wholc. The statute requires the Board

to prepare "an objcetive test of citizanship". The Board in its

resolution of August third dirzctad the registrars to use the

new test, pointing ocut that Lcuisiana law prescribes as one of

the qualificaticns four registration thot the applicant “"shall

be of good character, 2ad shall understand the Zutics and ¢cbli-
gations of citiz;nshi; unicr o repuslican ferm oI goverazment”.
Qé This qualificction a=s boca ia the Censtitution, unimplaemented, i
”% since 1898.

" Phe Bonrd's “Iastructions to rogistrars® requirs 2%
applicant to draw Sac of ten carls. =och card nes six multiplce-
choice questions, waly four .f which the applicant must answor
corrcetly. There arc & tctal of forty-thres different questicns

in various combinztions. his test is considerably more difficult

.

than thc “tests” aldministcored to white appiicants in the past,

i in that it requires 2 comprahensicn ¢f the thecry cf the
Amcrican system of guveraaent and » kacwledge of spicific eca-
stituticnal pquisicns.gl Th: gort of answers shcun.py the
evidcnca tc have boon accupted in the past frcm whice applicénts
would be unacceptzblie niw under & g2ir 2dministraticn cf the test.
Nm*ﬂcoﬁsideriﬁg Louisiznx®s unhapdy position as the State with the
highust rate of §31itcracy =nl tho lowest percentage of citizons

- 49 -




—--—-—with 2 high school educaticn, the citizenship test caa be regarded .
as a stap forward cnly by those in faver cf a scverely limited
representative government of gu@*‘lgns elected by a small, elite
asscmbly. .

It‘is no sm2ll constitutiozal problém to define "a
:epdbliqan form of gove:n:eﬁt“ 2=3 detercine if the Board's new
test measures fairly 2a apalicant's enderstaading of the “duties
and obligations of citizomshis cafcr a republican form of govern-
_ment.' "He Subrgmb Courts ccull act do it, or so it seemecd to

- 92 -
say. We wzescrvl foigment thoreforc on the ceastitutionality cf
the now cxaminacicn. Alzhough we -cG? not pass on the ccnsti-
tuticnality ¢f thoe “citizonzalid tosc* itsalf, we must consider
the ccnstituticonzl ofifcec ¢ This niW acticn ¢n thosc whe have

been discriminzted against in T ~zz. The cbjeet of this suit

’
[A}
L¢]

is rnot caly to provent fuTure Lajustilcs but to rectify past

In ThS twanTy-ons FIILshes which ussd thoe intezpre-

rod. This is galy
&

parciy & restult o the policy oF inizially rcgistering as azny

-

3 -y POPTEEE—J R e
whitc porsons and as oW SiTrows S5

ibla. It is also 2 result

.k‘

of zost Siscriminatien iz surzcing Tas rolls of Nogro but nct

~d, as & scccad sted,

t
[
[
[d)
LY
[£]

waitc registreancs, 2s & firs
proventisg £ho ro-rigl istrzti_a of Negrees (but not whits a2ppli-
cants) ky an zrbitrary aJainistratica of thc intorpretation test.
Mcrocver, we cannct overlosk che inaiditing cffuct of this policy
ca HEogrees whoe would cthuerwise have :cgisfcrad.

A major ehange in the stzndards of votiag qualificatzions

is usually folluw.- b/ a general ¢ -:;gistreticn £ all v.ters.

mis Dracticc Prevenis :evic:sl? zsc ist.rbd vct~ g, WhaC 2re
»

unaceopiazle under SRS oW sranlaplds, from remzining o the r¢lls




.while those with equzl ¢r supcricr qualificzticns are denied -

suffragc. Thus, complete re-resgistratica wes used in 1898 to
wipe clcaa the rolls and prevent the re-registraticn £ Negroes
under the new standards. Sinilsrly, whoa the quelifications wer?

~ formally altered in 1921, the State required the re-registration

«
of all vcters. Except in the perishes with pariocdic raegistraticn,

there has beesn no complete re-registraticn since the interprcetation

i tast was resurrcctcd ia the nmidlle fifties. In no parish hes

there becn re-ragistration sincc the iatrcluction of the new

test. Of ccurse, gencral re-registraticn weuld ia large measure
destrcy the corntinuing uscfulacss of the past discriminations
designed to keep Negrocs off of the raegistration roclls. Yet the

pew test, or any othor preecdure mors demending than those pre-

vicusly applicd to tho wkite applicants, will havc the effect of

&

b perpcetuating the diffcriaces creztel by the discriminatory
vl R -
4 practices of the Dpast; aost ol the sotentizal whitc veters arce on

the rolls bBuz fow if 2ny ¢ thoe screatial Nogro voters are on
&~ -, .

¢

ri
{)
i
t

tke rolls.. nc ia G.milli-d v, Li it 2rns v. Wilscn, the

- nccessary cffcet of the aew low, rég::dlcss of its fair facade, is
-3 built-in uaccastituticnal liscrimiaatioa.

The cessation of prior discdriziastiry Qractices cannot
justify the Impositica of now anl cnorous requircments,
theoraticzlly zpplicabls tc all, but Jractically affacting pri-
marily those wac bors the brunt of provicue discrimination. An
app;cp:iate ramcly thorcfore sheculd unde zhc results of past dis-
erininsticn as well 2s prevent futurs incquality of treatment. A

ccurt ¢f cquity is not powerless T aralicatc tha affacts ¢ former

ddiscrininaticn. If it wers, thc State could scal into permenent

T gxgistoncee the. injusticos of tho past. s

L]
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3 A gued example of the Dprinciple that the abolition of

b one variety of discrimination dees net justify the impositicn of
_ RS ELIELRatiLe Qees noe Justiiy 1mpositicn c

e e e 2 e S~ ST —

another is lLane v. Wilson. 2Aftcr the Supreme Court in Guinn

struck the grandfather clause from the Okxlahoma Constitution,
"Oklahczma reguired 2ll qualificd persons act registerad 2t a time
when that clause was in effect o register within twelve days or
be permancatly disenfranchiscd. Most of the cligible whites were
alrealy rogistered but mest <¢licidble Negroos werc not. In
declaring unconstitutional the sccond Oxlchomz attempt to bar
Nzgroes £rca the bzllot box, thc Sugrome Ceurt said:

B This cnerous Pprovisioa was enjeycd
Ty all wih Iorigistored ia 1614, But this registration
- - -

privileges for life to. the
izuticnal ‘greandfather clause!
g cclorsld citizens te 2 acw

In Guinn onl Lo oo P2zt wrongloiag cculd ko imputed to

tho State Locnuol dinminl Of Lo sulizige to Xogroos was legal

“Iroezing® dzto. Zhc instant case erics louder

nip tests frcczo the results of

, 25 an ¢x-vfficic

vicduals payiag ta. 0Ll vax for coho £irst time see hin perscnally.
tzanced o oIfices oni wag scldum at eithor oifice.Speaking

T ta. Pifta Crzouiv, Julce 2cctlic, sitting by desicaaticn,

“Phis niw policy, walle puazicsting to apply to
Nggrocs ond whitos indiszcriminatcly, actually operates
to the Jisalvantace of ldogroes ¢ asccunt of their
racs, as Jid the previcug instruction.  Substantially,
21l o the 5,059 whits pursins of voring age wao ware
2iab1e o oy 2 poll Lok hove beon pormittcd to Ac e

e - .

wiails not oo wd Tac Cuinivil w,wde Sigzies of veting

- 52 -
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g 2ge has becn listeld ¢ Obvicusly, 2
.4 — —- — ——Dblacket rceguiroment e
3 peid the pcll ¢

small perecntage ©
ncw desire to D2y th

pust sce the Sacrils
- and 2iscriminatori

ax b-.
z
-

bBcgaa'’s new instructiuns ssary eates
ani perpetuctes the , aticn which pre-
a

o
vailed under his former inctructicnms and practices.”
United Statcs v. Dogan, 1963, 5 Cir. 314 F.22 767.

Iin Caited Statzs v, Atkirs, No. 20325, Scptembder 30,

B . T -
vie 3o ot
.

inveke e

y .7 neQlsizy.

:'x "

K o o =
Tascfor 2z froozing is cencerncl, Lokxins is 2istinguishable frim

- 2 o]

thc imskonz Coi. on s facti 24l on tho rolicf scught. In Atkine,
The Court of Asocalz netos ooz (1) it weull ko foasible to purge
tac regictrocion lists iu -E "thosce pgorsons proved
Ly the gpselilinz o hovo Ieon seglstordd Ly 2 proecuedurc which does
ACT mogh tho minimnl reguircnoats of state law®; (2) “the pro-

calure ©f ThAC Refistrirs whalh wolll fave thi  reatost frcezing
cf3ict wos the prictice o aut o tlilowiag rojeetald 2pplicants to

rcazoly®, o sruetics tin Listoict court has acw climinateld;

lizorimincvory) oraciices sooa will be gliminated”;

ot could ecme as 2 rosult

., . - PR " B PR - )
() The only momziniag friczang <ffe

of 2iffcrinccs of practicez siluwebdle within . zone cf por-
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Ut “whalre or huw strictly
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the Board will insorpzot sloboma law, is yot to S0 3sterminad®

T4 Feking, The Usited States asiid tha Court to crier che Beaxd cf
Rogistrops "to rogistor Hogrics in tha futurg whe Xsscss tha

- ~ead -9 P ‘o ow e 2 ml ., - - “»
ealigioned cmn = osalwet OF vinitos Auring the Lorisdt 1952-60%.
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of practices viclative of state law. Hoerc, as will be develcped

later in the opinicn, the relicf dces act have such an effect

anld is restrictel ia its zpnslicetion.  Morecver, Atkins was 2

4 pattora 2ad proetice cose val.r Sceti.a 1971 in which the Jdistrict

court held thet the curreat 3uard of Registrars hal not liscrimi-

nated agaiast. Negrues, & fiadiag undisturbed by the Ccurt of

5 . Appeals. Flﬁ*ll , ia Atkins, the quostion was whether a Bc;rd

cf Rogistrar shoull bo roquired to violote & yolil steote law in
the futu*; teccause pradocessor boards of that ccunty had vie-
lated the game law in the past; tore, the issue ©s to the citizen-
ship test is wacthor a state aay raisc the stanlarils for regis-
tration by~ 2cting » aow law wihieh ks the accaessary, inescap-

3 able offcct vf Srcecing

izeriniaatioa unler oa waconstitutional

prior law. 2 furticri, Lo-o v. varely covers ths case

(4]
WQ

beforc this Court

cert. den'd, 1643, 371 U. 5. 383, tols Cuurt wntored 2 temporary

injunction, poslig
- -’

slicaats
"C’tlvn
l..\,

- - o m=
- - - > &
bR YAV o z-:s:v.“rc h.vc <
r I 2.u¢

Agoin, in Uszicel Stoues v. Penton, M.DLAla. 1962, 212
P. Supp. 193 the listrict court fiund taat whilc prizr te
Pebruary IScl ths Bonzd ¢f R&g rs of Montgumery Cocunty,
Alabamz, hal not requizel paricccisa in ccmpleﬁing tha appli-
cation furm, 2s of that Szte “thoe Bearl raised thoe standard €2
gequirs a perfcer applicetoen.” 212 2. Supp. at 197. During
“the carlisr periol tha 3sazi sal wel: thoe applicsticn furm “as

8 tricky cxooinnTion oF Tezt? for Uugrzios ealy, anl “([i1f a

Hae® - e - e e o - -, oy -
Bogro apgalic-nz Frilll me oot tool oriadarnd soouizel of hia,
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he was denied registrazicn recerdless of whether the error or

.

$—omissioaon the forna was formzl, techiical, or iaconsecuzatizl.”
White applicants, unlike Fegroez, hod been assisted in manifold
ways. itk fecrect fto proi onnd futurs Yogoo azplicants, Judge

Johnsoa applied nctande=ds consistent with past practices.” Id.

at 200. e ensoings tho I-S-=Fnaln Blee— psing o . . diffovant
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and more strincent guzlificaticn racu

than . . . [thosel usced Sv the Zosxd . . . since at least January

1, 1856." United States v.
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(M.D.2la., 1662), Decxez, p. 2.
Ross v. Dyer, 5 Ci-. 16¢2, 312 F.2d 191, presented aa
analogous situation. The Court nhad bafore it the brother-and-

-sister rule of ystem, a long-standing
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ruie requiring a child tc aivead the senhool winich his older
»
siblings atteaded. Dac ruls wa: onc “of loag standiag applied

to white aad Negroes
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Similocrly, Tay.cor v. 29zrd of Education cf XNeow Xochelle,
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had been past discrimination, but sought to justify a gerry-

4
3

3 . mandered school district as merely a result of a policy of not

A

changing the boundaries of any school district. The district

v

court held that the school board could not "maintain the status

quo, imposing, in effect, a freeze on the artifically created
boundaries of the Lincoln district.” 191 P. Supp. at 186.
Judge Clark, for the Court, said

The facts recited above showing the Board's acceleration
‘of segregation at Lincoln up to 1949 and its actions since
then amounting only to a perpetuation and a freezing in of
this condition negate the argument that the present situ-
ation in Lincoln School is only the "change" or
“inevitable”™ result of applying a neighborhood school
policy to a community where residential patterns show a
o racial imbalance. Rather they make it appear that the

2 Board considered Lincola as the "Negro" school and that

; district lines were drawa and retained so as to perpetuate
f this condition. (Emphasis added.)

In insisting that registrars n t poiy a-w t. .Jdagroes
2 difficultctocit whichi'w s wWver pQlil' t wait. r.lis-

tr-ts, there is no more compulsion of state officials to violate

state law here than there wes in Yick Wo. Enforcement of the
eitizenship test at this point would bc just as discriminztory
against Negroes as enforcemcnt of the San Francisco licensing
ordinance directed against Chincse laundrymen would have been in

XYick Wo. fac validity of the ordinance requiring a license for a

laundry operated in a wooaen building could be asserted only éfter
a zélicensing of all laundrics on 2 nondiscriminatory basis.
Allowing white laundrymen who had been favored in the past to
remain licensed would have perpetuated the discrimination.

Thus, although the application of the ordinance was enjoined,

the ordinance itself was unconstitutional in the sensc that its
enforcecment had the necessary effect of violating the constitution
until the State revoked ail cutstanding licenses and thercafter
igsued new liconses nondiscriminatorily.93 ;80 it is horae.
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b In short, the cbligation of tha State to abolish its

lysteﬁ of racial discriminaticn in voting registration is not met
simply by 2 process of applying ncew and higher stahdards to all
future applicants. The new tosts discriminate against Negroes
of voting age by subjecting them to standards to which the

A registered applicants (most whom are white) were not subjected.

The future promise f evenhanded justice does not render federal
§ courts helpless to rectify past injustices.
VIII.

This brings us tc thc question of fashicning an

:
2
B

appropriate rcmedly.
The power of Cungréss to adopt Civil Rights measures
for protecticn of the clectoral prccess against Jdcbasemcnt by

discriminatiocn is expressly graated in the Piftecnth and

Pourteenth Amenlmcnts. It is no housekeeping ﬁower. The sweep
of the "approprizte legislaticn®” clausc is ﬁu less than the
sweep of the "nccessary an? proper® clausc. The protecticn of
the right to vote, withcut regarld to race, is impurtant to the
individuzl, but the Naticn has the paremcunt interest in the
integiity of the electoral pricess. Thesc consiZerations argue
against 2 grudging, narrow romedy. Su that thce will of Congress
will be clear to the courts, Scction 1791 (e) expressly states:-

g *This subsecticn shzll in no way be construcd as
A a limitation upon the existing poewcrs of the court.”

Thus, in 2dlition to thc specific remely prcvidgd in the Civil
Rights Act, ccurts rctain an undiminishel authority to grant
suitable equitable relicf that will buth rectify past incquities
now, withcut dolay, and will preovent future incquities. Sce
sState of Alabama v. Unitced States, S5.Cir. 1962, 304 FP.2d 583,
aff£'a 1962, 371 U. S. 37, 83 s. Ct. 145, 9 L. EZ. 24 112.




g
8

-~ Remedios suita? tc past litigaticn are not appropriate
here for scveral reasons: (1) it is impracticable, if nct
impossible, and in any event it would create hériships, generate
endless litigaticn, a2ad dislceate registratica offices, if a
wholesale attempt were made to purge the rclls of white persons.
improperly registered:; (2) it would be extremely difficult to
astablish who was uncounstituticnally purged for failing tc take
the interpretaticn test; (3) it would be naext tc impossible to
@stablish which qualificd Negrcoes were réjccted fcr failure to
understand cr interpret a constituticnal Jrovisicn to the satis-
facticn of the registrar, beccause in many parishes inadequate
records arc maintoincd by the registrars: an (4) it is completely
impossible to ascertain how ma2ny and which qualified Negroes were
deterrel from sceking registraticn, kncwing that they had no
chance of succecling, sincc other quelifict Hegrods were kept off
of the rolls by the practice of racial “iscriminaticn. In many
respects, tho last factor is thc must impcrtant:

Discriminzticn by a2 registrar is especizlly harm£u1
bocausc it is tho most cffective methal fcr 2Zenying -
the right to vuete: it lenics the right to vote before

‘2a indiviZusl hzs the chance to cxcreisce it, zaad it

bars nct caly the indivi‘ual conceracl frem 211l elcections

but inhibits othor quzlificl votors frim running the

guantlot <f lJiscriainatory anl humilizting practices

by 2 registrar ani his Jdeputies. Uniteld stzates v.

Manning, W.D.La. 1963, 215 P. Supp. 272, 283.

A ncaliscriminatory ro-registrazticn of all voters in

tha State wculd be tha only completely fair anl effectivc maans
of clearing azway the ceffcct cf the interpratation test and of

applying the new citizenship test. In a general registration the

state could require any new, rezscnakle quzlificaticns. However,

this Court achares tc the principle that only to tho extent clearly

nocaessary should feceral ccurts interfecre with establisheld state

- 58~ .




f; - as_to _the citizenship test,
. and local procedures. Accordingly,/we restrict our order to
}i the twenty-one parishes in which the interpretation test was used

and we cast our order so as to z2fford an option to ihe State.

In any of the twenty-one parishes where the interpretation test

was used, there need be no géneral re-registration. However,

'ﬁ until there is a generai re-registration cf 211 voters in 2
parish where the tést was used, or until the discriminatory effoct
of the test has been vitiated to the satisfgctiﬁn of thea court,

3 we enjoin the use of the citizcaship test. We narrow cur corder
further, in the interest of equalizing the qualificatioﬁs fer

: }5 registering, by restricting the injunction azgainst the use of the

citizenéhip test to the registration of thoss persons who were

. of voting ageaad whd had the requirced resideace in the parish

prior to Auguét 3, 1952; thcot is the pericd in which they were

exposed to discriminaticn.
This is a suit in equity. Its purposc is nct to punish

Louisiana for past activitics. Such 2 purpuse wiuld be pre-

gumptuous on the part of the Court and cffensive to princip}es

of American fcderalism. HNeithor is it mgrely_to prevent ccntinued

enforcement cof unconstituticnzl provisions of Louigsiana law.

& The prime purpxse is to provide 2 rumedy for 2 felerally pro-=

tecﬁed right by giving equitable relicf: cpening the rolls fcr

4 thosa to whom the rolls were illegally closcd, these who were

diractly discriminated against by rejection of their zpplications

e and thosa who were inhibited from attempting to :egiste: because

of known humiliating discriminatury practices of registrars.

A Pinally, we ropoat that this Jocision does not touch upon the

gonstituticnality of the citizenship test as a stzta qualification.
for voting. Our crier forbids enforcemcnt of thae citizenship .
test until Ncgro appliczants c2n ba julged by the same standards




- .

used in qﬁalifying thosa persons alréady registered. 1In thaﬁ-

sense the court is cooperating Qith the State in laying a

predicate_for the fair application of a voting qualification

which the State is now endeavoring to convert into an objective

test with ascertainable, although unusually high, standards.
.

We summarize our holding. The Court holds that the
interpretation test is unconstitutional because of its unlawful
purpose, operation, and inescapably unconstitutiénal effect. We
enjoin its use in Louisizna. To make this decree effective and
to exdrcise past discrimination, the Court enjoins the use of
the “citizenship test" in the Parishes of Bieaville, Claiborne,
DeSoto, East Carroll, East Peliciana, Pranklin, Jackson, LaSalle,
Lincoln, Morehousg, Ouachita, Plaqucmines, Rapides, Red River,
Richland, St. Helena, Uaion, Wcbster, Wast Carroll, West
Peliciana, aad Winn as to persons of voting age who had the
requisite residence ia the parish bcfore Bugust 3, 1962.

These are parishes where thc registrars used the interpretation
test. We enjoin the usce of the citizenship test in the

named parishes until there has been & genéral re~-registration
of all voters in a nomed parish, or until it has been shown,

to the satisfaction of thae court, that the interpretation

tast has lost its discriminatcry cffaect in the parish.

This Court retains jurisdiction for the purpose
of allowing the Unitcd States to prove aad tho State to disprove

that the interpretation tcst was used in any of the forty-threc
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Court's decrae, 2ud for other purposes.

parishes not named in the

Formal findings of fact ani conclusions of law will

be entered at a later date.

15/ JOHN MINOR WISDOM

' UNITED STATES CIRCUIT JUDGE

IS/ HBERBERT W. CHRISTENBERRY

UNITED STATES DISTRICT JUDGE

E. GORDON WEST dissenting:

I respectfully disscnt. Reasons to be assigned.

/S/ 2. GORDON WEST

T N "UNITED STATES DISTRICT JUDGE

i
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FOOTNOTES
pY 4 The following authorities are cited by author and i

Page only:

Cérter, The Anyry Scar (1959); Caskey, Secession and
Reconstruct;on in Louisizna (1910); 1 Chaxters, History of
Louisiana (1925); 1 Devis, History of Louisiana (1950); Evans,
A Study in the State Government of Louisiana (1910); Picklen,
History of Reconstruction in Lcuisizna (191u); & Fortier,
‘History of Louisiana (1904); Howzard, Politicz2l Tenrndencies in
Louisiana (1957); Kcndzll, The Civil Wer a2nd R:aconstruction
(1953); Landry, The Bettle of Liberty Place (1555); Loan,
Reconstruction in Louisiaaz (1918); Phelds, Louisianz (1905);

Powell, History cf Louisian~ Ccastitutisas, Velume 1, Part 1,

g
)

;

Louisiana Law Institutc Prcjet of 2 Constitutiocn for the State
of Louisiena (195%); Randall, Thc Civil War and Raconstruction
(1937); Shugg, Origins of Class Struggle in Louisiana (1939);

Simkins, Histcry of the Scuth (1953); Wooldward, Origins of

the New Scuth (1951).

24 Article VII, Sectioun 2 and frticlzs I, Sccticn 4, La.
Const. of 1921. .
kY4 Article VIII, Section 18, La. Cunst. of 1921, as

amended in 1962 and LSA-R.S. 13:191.

al Article VIII, Scction 18, La. Const. of 1921,

5/ The registrar of votoers for the Parish of Orleans is
appointed by the Governor. La. Ccnst. of 1921, Article VIII,
Section 18, LSA-R.S. 18:1.

(74 As originally adopted in 1921, Article VIII of the
Constitution contained two separate interpretation tests.
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Section 1l(c) provided that persons zble to reas 2nd write

"shall also be zble to read any clzuse in this Constitution

or the Constituiion of thc Uniteg States, 253 cive a reasonable

interpretation thereof.” Szction 1(3) provicea that persons

unable to read Oor write could re ister if "axsle to undcrstangy
g =R=trscand

and give =2 reasonedle intcrprotatica of any scction of cither

Constitut ion whcn Te2d to hir by the registrar., . . .
(Emphasis 2dded.) 1n 1951, the tost in Sictica 1(c) was
deletcd entirely as was ﬁhc CPsning phrase of Szction 1),
which had mede the latter section 2zplicatle only to illiterates.
The result is thet thae toest origineily 2esignid for illiterates
is ncw the test appliceble #o, gvizy Tigiztrazt, aad the .
literacy requirciments of Socticn 1{c) (£illing cut the focrmn,
ete.) are ncw 2prlicabic to Lvezy agplicant.,

Lsia-R.s. 18:35 repeats verkztin tac interpretation
tq;t as it agzpecarcd in Article VIII, Sectica ilc) of the cen-
stituticn. althcugh taat laaginge hes beea Jeleted frem the
Constituticn it remaihs in T statutc. isz-2.8. 13:36 Tcpeet s
the tcst for iilitcerates that 2PRerra iz irticle VIII, Section
1(d) of the Censtituticn bofore 1260, 2n2 wiich is now apoli-~
cablc to literate registrants as well, Sictiun 36 hzs not bcen
changcd; thus accorling to the statuts, illiterztes c2a register,
althcugh unldir th= Ccnstitusicn it &ppars thzt they cannct
register. .
/4 Art. 1, Sccticn 2, 213 the Seventeonth Imonimant
Provide that in clecctions CZ Unitcd States Riprescntatives and
Scnators fthe clectors in cach Stasc chall h=ve the qualificaticns
requisitc for ciceters ¢f the mest numcrous brznch of the State
legislature®. Traditicnally, «~hczo Provisicrns cstablish the
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~basis for the propositica that the Stetes zlone poessess the

right tc establisn qualificaticn# for votinc. See Ervia,
Literacy Tegts for Votors: 2. Crse Study in Peleralism, 27 Duke
L. Cont. Prob. 431 (1352); Wzrdegar, Thc Comstitutiocnality of
Pederal Legisléticn to Z:clish Litcracy Tests, 30 Geo. Wash. L.
Rev. 723 (i962) (Ueriegar a2cccpis the constituticnelity cf a2
congressional stondard for literaey): Ritz, Frzc Elections 2ad
the Power cf Congrass over ;ut;r Cualificoticns, <9 &m. Boar
Jour. 34S (1932); Hotc, Use of Litcrmcy Tosts & Réstrict The
Right to Vote, 31 dotre Daﬁ; L. Ruv. 253 (1953). For rocent
writiags in which thc zuthors caacl:dc.th:; = ccng;;ssionai
anti-litcracy statutc is c::sti:utivn:%)/ﬁgg Van flystync, “"The
Afministrcticn's anti~-Litorzcy Tost Bill“, ol ich. L. Rav.

805 (1953): Haggs a~nd Wallzco, Cuagress ang Literacy Tests,

27 Duke L. & Ccat. Proi. 310 (1552); Bimeat, Coagrissicnzl
Duthority to Rostrict the Use (£ Literncy Tosts, 3C Czl. L.
Rev. 263 (1i5.2); ditc, Thao Cumstitutilaxlicy of Fodcrzl Anti—
Litcracy Test Logislatiln, 4o Misna. L. Rove 12578 (1S832). Sce
als3o 1 Crosskiy, Polities =22 The Constitutiina 324-5337 (1953).
e/ Thc Civil Rigihts Comaissiun has uacai=cusly found,

to the surprisc cf acne, thatt tac registratiia proeclurc $;s the
Principel moians £ lisfranckising degries. 19:1 Civil Rights
Repert 133. I. lcoding suthority writes: ®In thoe Scuth rogis-
tratiocn zssumocs special isportaace b#caus; <f the poculiar
regicnzl suffroge quelifienti.as. Rogistrotica suthoritics
acterming whothir 2pplicaats mcet litcrcey i uaderstondiag
tests zal thus heve functical? 2s the principsl coveraocatal
agency for Hogrs Zisfraachiszcmint. . . . Cozroaly the statutas

attompt €< vast fianlity £ Z_cizlin ia the loe=d rogistration
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¢fficials and make 2ppccls from thoir Jdecisicns difficult. In

statcs wha#c sﬁffragg qualifications inv:ive Qida discreéicn in
thcir zpplicativn, this finzlity of decisicn may re-enforcc
2buscs of iiséreticn. - . - Bvcry local registrazticn cfficer is
> law unto himsclf in d:oterniniag the citizeons's possession of
litcracy, unJicrstanliag, ©nd otncr qualificrticns. .o - .
Loeuisiana's battery of litceracy, undcerstanding, and character
rcquircnents . . . for the wnite populatina meen absolutely
nothiag. Thuy exist only as o bar €. Nogr:s rcgiétraticn.” Koy,
Scutharn Politics 560, 553, 373 (1949). "[The finldings cf the
Civil Rights Commissicn] 222 & survey of cascs £ilcl undcr
Secticn 1671 will m-ko cven cleorer thet ic is shuses of dis-

creticn by registrars, <pornting ualer strtc lows allowiag them
& - -’

[

to tost zpplicants by subjoective stnnlaris, tﬁat is fclt te be
thc problim.” Van Alystyne, Zati-Litercey Test Logislaticn, 61
Mich. L. Rev. 895, 313 {(1953). 5S.i¢ *lss McGevacy, The Axmcricon
Suffrage Melley €1, €6-73 (15«9).

"Apathy”, an unctucus, scli-cxcusin, world c.mcs
trippingly to the toa.uc to rationalize thnc sanll Negre
registrotion ia soeme of the porisacs in Louisicna.  There ore
unloubtcdly @ nunker of ruasoas bosilos liscrimincticn £or the
Qisparity botween dogre ant whiite roegistroticn. Thus, in 2
reeant stuly thoe authors write: "prﬁt 28 pur cunt cf the
veting age Noegrees in the Scuch woere rogistercd to vete in 1938,
2s comparcs ﬁv zbowut 80 pur cont o f thoe voting age whitus. It
woull ba a gress orror to ztorilute this sukstantial dispority
to legal and politicel liscrimiantica 2lcaw, though unqu;sticn:biy
official liscriminatica is 2 facter. €£; S.cuthcrn Nogrecs
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overvwhelningly possess the hxstorlcal nerltabe cf low soc1al

status, relatively small incomes, aad limited cducztions
received in inferior schools. Those attrilkutes are associated
with low vcter turaout amcng oll populaticas, regardless of

skin color ¢r region. Morcover, tho louw status, inccme and

aducation of meay swuthoern whitis fostor racial projudice.
-

Thus pcverty and ignorance mty have & doubkle-barrelled cffect

on Negro political participatica oy deereasing the Negroos'

3 mitivaticn and ability to porticipate while incroasing whits

resistance to thoir Joing s.. The luw veting rates of Nogroes

in the Scuth mey rosult t3 2 large oxteat from thosc factors,

as wall 25 from dircet politic~al «r legal discriminmatien by the
white ccemmunity.” Mathows anl Prothre, Politiccl Foctors and
Negre Votor Regis tf*ti:n in too S.outh, 37 hm. Pol. Sc. Rev. 355
(1963). Sco 2lsu Mothows & Pro td:u, S.ci<l il Eeoncmic Factors

2nd Nogro Veter Rogistrotion in cnc scuth, 57 rm. Pcl. Sc. Rev.

2%, 39-4<r (1983). But liscrimiastory rogistr? tizn laws 2and

practiccs are the 1iest Potent we poas to keip Negro voting

Awwn. Price, The Nogre =a’ tho Bzlloe in the Scuth (1939);
y Brown, Amcriccn Suffrace (L9¢u), Mangum, The H.u*l Status <f the
Megre (1960). There was ac oprthy in the Noegro «luctorate in

1897 whcea Negro rugistraticn cquillel white rojistratica in

Lcuisicna. It is o £2ir inforence thot Noegre iatorost in veting,
accclerated as it must have tecn by the civil rights wxplusion
of rccent ycars, is 2o less in 1963 than it was in 1897.

s/ In 1810 Ncw Orlcans hal 3,001 white peorsons, 5,727

£rco parscns of eslur, anl 10,324 sloves. Lgoerogate Mmeunt of

Pegscns.Withggith;,vnitcl Strecs in 12810, ‘(Wash. D.C. 1811) p. 82
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Hh

_A Battalicn of gens_de couleur fought at the Battle of New

Orleans in 1£815. 1In 133y there wcre 16,712 frce persons of
color aad 109,5&3 slaves in Lcuisiana. Rousseve, The Negro in
Louisiaﬁa 24-29, 44-45 (1937); Stzhl, The Frcs Nogre in Ante-
Bellua Loﬁisiana, 25 La. Hist. Qu:rt.-3Cl (1952); Wocdson, Frece
Negro Hcads of Pamilics in the United Stotes in 1830 (1923).

In 12635 Louisiana free mea of coler owsed rcal property ond
slavces valued at $53,000,000. Carecr, 233. A pursen of color

was presumed to be froc. AZclle v. Bonuregard, 1810, 1 Mart.

183.
10/ Presilont Lincoln 22 suggestad to Gevurnor Hahn that
- da

some <f tho cclored peupll” might be ¢iven the franchise, "as
fcr instance, the viry intclligest anl ospecially thcse who
have fought galilantly in (ur rasks." Soo Carter, 253-255. Theo
Constitutiocn of lybe was nrilll ~s 2~ melel in thc North, but
Cuongress Jdid not apprive it. Ev-as, 2. The Loulsiana Suprome
Ccurt hell thot the Conscitution ~nl legislotion under it was
cnly “previsional in éh:rictbr". Pilice Jury v. Burthe, 18869,

21 La. Ann. 325.

1Y/ Ficklon, 71; Caskey, 1228, Cartur, 253-255.
12 Debrtes ia Coaventica, 18éw, -5%; Fickloa, 72.
13/ Repert of the Boarl of Registracion t. the Gencral

hsscibly <f Leuisinna (1&69).
The Civil Rights fct £ March 2, 1867, roquired a

registration of all veters of "whativer race, ecler, or previcus

condition.” No one euuld be rogistorel, however, “whe had

participatid in the rebellicon”, a2n? 2 leyelty wath had to be

taken by cach rogistrant.

Y/ Rosolution of Dialerats, p. 9.
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Sce
~— - 15/ Ficklen, 109-115, 4 Fortier, $:./varmoth's self-
serving but firsthand, War, Politics, and Raconstruction
{1930). Ironizelly, the elcction was meaningless, except for

its effcct ©n Warmoth's carerr. Coagress did not recognize

ceither Wermoth or tho two Louisizna scnators.

16/ Shugg, 211.
17/ Shugg, 211; Pcwell, 339.
13/ Shugg, 213. The most scvere laws werc onacted by the

police jurics, not the legislature. Floming, Documentary

-

History cf Ruconstructica 275-21 (19.8). Sco alsc Randell,

724-3C.
19/ Shugg, 216, Caskey, 219-31. Thirzty-Icur Negrcees weres

killed and over 200 werc wouaded. The Coingrissicaal Report of

e«
£
ct
o
it
«t
"
rt

the Scleet Committoc o the Now Orleans Ti.ts ceaclude
-— - - - N - .

was 2 "massocre” plottad nad porpovunted in coll dbieod.  HUR.
Rep. 39 Cing. 22 Sczs., Ho. lu (lés6). XNo historiaa has
cndeorsced that judgacat. Shuyg, 217. Compare Fiecklen, 175 2nd
Du3cis, Black Reconstructiun :a fncrics 484 (1s33).

2/ - Shugey, 218. Sce 2lsce Hownrl, 73, “The roeconstruction
of Leuisicnz proloenged the civil war botwein North ~ad Scuth
and prccipit:tci withia thoe stnto first =~ scecizl roveluticn

2ad then ~ gountor=-rovelution., Eixch phsse was marked by & now
constituticn which chingel, Jirectly or inliructly, thoe dis-
ponsaticn ¢f power.”  Shuqgy, 196.

2y/ "Thc now suffrage low was the must stringeac, perhaps,
in its dcfranchising’clausgs ti be founl in the ceastitutions
of 211 thoe Scuthern states.® Evans, &5.

22/ Article 99, in part, providcl: "The fclicwing purscns
shall b prohibitel from veting anl aclliang any office: . . . All
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" persons wnc are ;stopped from claiming the right of suffrace - -
by abjuriné their allegiance to tha Uniteé Stzates Governmant,
or by notoriously levying war against it, or adhering to its
encmics, giving them a2id or comfort, but who have not
expatriated themsclves, nor'héve bcea coavicted of zay of the
crimcs mecationed in the first paregrazpnh of this article, are
hcereby rcestercd to the said riht, oxcopt the fellowing:

Thosc who icld officL, civil cor wmilitcry, for was ywar ©r mocre,
undcr the organizetion stylcd ‘the Confodorate Statcs of
Imcricz; ' thusc who rogistored themselves as ;nemies cf ﬁhc
Unitcé Statoes; thesc wao 2cted s leaders of gucrrilla bands
during the lazte rebellicn; those whe, in thc advocacy cf
trcason, wrote or puclishod acwspiper articles <r prcachad

sermons duriag the latoe ribellicon, and thosc who voted for and

gicmcd aa vrdiazace of sceussica in nny Stato. No purson

i

included ia thosc excopticas shall cithoer vote or hold ofific
until hc shall have relicves himsclf by voluaterily writing
and sigging & ccrtificate sctuing forth tiwe ho ackaowlolsls
thc late robellioa to have koo mer~lly aal pclitically'wrong,.
and that ho rogrets cay ~21id cad comfirt4h¢ aty heve given it

an? he shall filc tac cortificate in the Cffice of the scerctary
of stato, and it shall bo published in the officisl journal.®
This articlc was amoenlcd in 1870 to prohibit cnly those persins
from viting or h&ldiné vffiec who hald kown cunvictel cf trcasca,
or vf a2 crime punisackle oy impriscnmcnt in the poaitcatiary.
2/ Powcll, 370.

24/ In 1273 the Kellogg lugislaturc 2lceted Pinchback tc the
Unitcd States Searte.  After o couatest extenling cver miiny

yeors the Suncte gave him $20,000 for exponses, tut refusced to

-8 =
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seat him. " [E}ducated mulattoes such as Oscar Dunn and

P.B.S. Pinchback [were] 2 type which was tﬁe peculiar product
of ante-bellum racial relations in Louisiana.”™ Shugg, 221.
25/ Chambers, 675; Simkins, 287; Lonn, 240-45; Howard, 76:
Carter, 202-209.

2/ Lonn, 265-67; 1 Chambers, 622; Simkins, 287; Howard,
76; Carter, 225; Sen. Exe. Doc., 43 Cong., 2 Sess., No. 17,

House Rzpts., 43 Cong., 2 Sess., No. 261, 773-80.

27/ Shugy, 224, 226.
28/ *Thce best men of the State werc soon enrolled in its

{white league] ranks.” Phelps, 376. In 1875, when General
Sheridzan called the leaders of the White League "banditti®, the
Catholic Archbishop in Ncw Orluans, the Episcopal Bishop of
Louisizna, the Mcthodist Bishop at Nuw Orlcans, the leading
Jowish Rabbi and the leading Prusbytcerian Rector in Now Orleans
proaptly camc to their defoasc in a joint public_statcment.

4 Fortier, 175. Not long after,the people in Now Orleans
danced to the tunc of "The Banditti- Waltz®.

29/ It is impossible tu cstimete the stroagth or to
axaggerate the importancc of aa organization like the White

Leaguc. When the Now Orlcans Bullotia, put its cnrollmeat at

at fourtcon thousaad men, ‘organized and ormad’, & North
Louisians poper [Minden Democrat, August 29, 1874] claiac2 that
there were at lcast ton thousond men who belonge? to it in

that rogion.”  Shugg, 230. According te Chamboers, the first
orqanization was formcd a2t Opclousas in St. Lenlry in 2pril

1874. Cartcr states that it was ovriginated in Winn Parish.

Cruss (2 Biographjczl and Historical Memorics $7.Gocdspeed,

1892) clzimel it for Caldo. Thore woere a nhmbcr of organizations,

- . e
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—som very locsecly organizod, which became White Leagues or

wers asscciated with the White League formed in Now Orleans
July 2, 1874. For example, there wes The White Man's Club or
Caucesian Club, organizced ian Pranklin, in St. Mary's Parish by
Judge Alci£iade DeBlanc os carly as 1867; lcagues in Winn and
Grant in July 1£74; "Bulldcozers™ in East Feliciana, West
Fclicizna, Ecst Baton Ruuge, Morchouse, and Ouachita; the
Iﬁnocents, most of whom wore of Italian cxtrégtion. The White
Leaguus were especially‘strong in Scuthwest Louisimna, St. Landry,
St. Martin, St. Mary, Lafayctte, and New Iberia. The New Orlecans
vhite Leaguc was formed by the same men who had organizad the
Crescent City Democratic Club in 1868. This was a éecret
socicty composcd of mcmbers of the Chalimette Cluk, a sceial
club which mecrged with the Buston Club in 1873. The Crescent
City White Leaguc,under General Fred N. Ogden, was organizeld
into two regiments in infantry a2nd oac regimoent of artillery:
in the parishos the lcagues were often only political clubs.
hssocictcd with the Crescont Whitc Leaguc was the Pirst Louisizaa
Regiment, kncwn as "Louisiona’s Own”, a secret organization
intcnded to scrve as pert of Guvernor McEnery's militia. (The
Feacral Government reecgnized William Kellugg and nct John
McEncry os Guvornur.) Sce Lanidry, 52-68; Lonn, 254-397;
Kendall, 363:; 1 Chambers, 679; Phclps, 376; Forticr, 132-62;
Cartaer, 224-229; 1 Davis, 271; Lostage, The white Loague znd Its
Participation in Rcconstruction Riotsg, 18 La. Hist. Quart. 352
(192e); Housc Ropts. 43, Cong., 2 Scss., Nu. 101, Part ii. 206-7.
Mcgroes and radical Republicons formed Black Laagucs
(Thé "Ropublican Alliances™) and cther protective organizations,
but no 6rganizcd loagucs comparable with thae White Lcague-.: In ,
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1867 the Union League Clubs of New York and Philadelphia sent

organizers into Louisiana to form Union and Liberty Leagues
among the Negroes., Landry, 10; Carter, 52, 62; Lonn, 255-57.
3/ The Mctropolitan Police was a military force equipped
with guns and cénnon, under a commission of five, including
three Negroes. Originally it had jurisd;ction over New
Orleans, Jefferson City, and Saint Bernard Parish. Later, the
Governor was authorized to use it anywhere in the State.

3y “The 1l4th of September, 1874, though apparently barren

of results, was really thc blow that broke the fetters imposed

upon by the Reconstruction acts of 1867. On January 9, 1877,

the people ruse again .to achieve the frecdom of their State,

and the chains, half-suadered in 1874, fell to the ground.” B
4 Porticr, 162. "The Battle of Liberty Place in 1874 changed

the tide of opinion, brought the end of Ruconstructiun in the
South, and sﬁarted the Southern peoplc on their way to the

grcat prosperity which they nuw enjuy.” Landry, 193. These

opinions are typical of the vicws of 211 the orthodox Louisiana

historians.
3/ Landry, 190-192.
33/ ' Woofyard, 23-30; Haworth, The Hayas-Tildaen Disputed

Blection of 1876 (1906); Woodward, Recunion 2nd Rcaction:s The
Comprcmise of 1877 and the End of Reconstruction (1951); Carter,
326-341; Simkins, op. cit. 293-94; 4 Purtier, 191; Kendzll,

€76 (1953); Lonn, Reconstruction in Louisiona 495-525 (1918).
The Comnission appuinted by Prcsidant Hayes to invostigato thu
B¥icholls-Prckard election, declared Nicholls, chﬁ.nomoc:ntic
candidata, logally alectei, while it gave the clecturzl votos
to Haycs, instaad of to Tilden. Tho Nicholls legislature,
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which the President's commission recognized, elected Henry

M. Spofford to the United States Senate:; the unrecognized

Packard legislature elected William P. Kellogg. The Scnate
refused to seat séofkord and seated Kellogg. éresident Hayes
pensioned off Packard as a United States Consul. v
33/ ~° cCash, The Mind vf the South 128 .(1941). For an
appraisal of these events which most white Louisianiéns would
regard as unorthodof,see Howard, 77-u3. For example: " {[T]he
Negro beceme the otject of white terror based primarily on
political grounds. The inescapable conclusioa is thét in
1.73 the Republican party was aot given 2 free ballot in a
fair clection. . . . A planter - merchant clite re-estatlished
itself ia the political sun, but it could stay there caly
through gaining support of farmer groups aad a portion of the
Negro groups, or through intimidation of cither or both.”
Howard, 82. |
3s/ Powell, 33u,
3o/ “The South hod not yet sclved thce prublem of Jdis-~
franchising thco illiterate, ignoraat Necgro by organic law non-
violativq}/;f the Pourtcenth and Fiftecnth Amendments to thc
United Statés Cungtitutiun. Until such & sclution was arrived
at, o¢ther means had to be employcd-intimidation, permission,
subtle su¢gestion that to vote the white man’s tickcet was most
inconducive to the black man’s hezlth, call it what you will. . . .
[{Tho Constitution of 1279 pertly met] tho threat of z pussible
roturn to black domination . . . [by] the constituticnal pro-
vision which ludged in the haads of the chicf executive of the
state extroordinary appointive powers. Tha Guvernor namald all
local and statae officials whousc clection by popular suffrags wos
. -12 -
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not specifically enjuined by the Coastitution. He appointed the

members of the police jury of every parish, a2 select body of

:epreseﬁfétive citizecas upon whom d;volbpéd the eﬁiéiing of
laws and ordinances affecting parish affairs, as well as the
determining of just what the rate of local taxation wcull be to
mect parish nceds.” 1 Chombers, 697. Scc also Evons, 53,
Woodward, 54.

v General Beaurcgard oskeld for complcte P litical
oquality for Negroes, desegregoted public schools, and desegre-
gated places of public accommudation. Williams, The Louisizna

Unification Movement of 1373, 2 Jour. Sou. Hist. 349 (19i5).

38/ Statement of Registercd Voters in the Stote of
Louisiana. -

39/ Report of the Secrctary of State 19u2, 502.

49/ *There zre those who mointain to this dey that John N.

Pharr . . . was really elected. . . . The near success . . .
shapcd their future course to the ond thot clecticas ia
Louisizna should be Jdetermined by the white vote and not black.”
1 Chambers, 693. “The contcst over thc Governorship in 1396
showed that until the Negro vete was climinated from the
aelcctorate, there was always sume Janger of the clection of 2
Repunlican Governcr, 2ad mzde appqrcnt to the Democratic

leaders tho 2dvigability of a new Cunstitution.” Marr, A
Historical Rcview ot.the éonstitutiuns of Louisiana, 1912~-13
Proc. La. Bar Ass'n, 229, 246; Prcface to Annctated Consti-
tution of Louisiana (1930). Judgc Robert H. Mzrr was chairman
of the Committoa of S.venty, which spunsored the “Conveation

of the White P.cplae [Loagucs] of Lwuisiana®” in Baton Rougae,
August 24, 1374, and constituted am inaer circle of tha White
Leagus. Be called the mecting of the White League to ordor at

-l3 ~
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Henry Clay Statue on Canzl Street just before the Battle of B

Liberty Place
41/ Boward, p. 99. -
a2/ "The Fusionists were sure the Democratc had stuffed

- the ballot boxes and insured wictory.® Howard, 99. "It is true
thzt we wian these electioas but -t a heavy cost, and by the use
of methods repugnant to our idca of political honesty and wnich
must, in times, demorzlizce the people of Louisiana.” HNew

- 'Orlears Times-Decmocrat, Jezmucry 11, 189s. “The remedy, declared
the reformers, was the disfraichisemeit of the Hegro. . | -

‘The remedy suggested here is to punish the maa who has Leen
injured . . . to prevent the Democratic election officials
from stezling their votes®'”. Woocdward, 327. “Now we ~re not
beyging for 'ballot refocrm® or 2aything of that sort”, explained
William r.. Handley of Georgia. “But we want to ke relieved of
purchasing the Negro to carry elections. I want cheaper votes.”
Carter, 379. |

In addition, ~s Woodward, Shugg, Howard, Key, Heard
#nd many others have pointe? 2ut, the disfranchising qualifications

were important in thc struggle as to which whites should be

supreme. In Louisizna thc predominantly white parishcs were
fighting, nct only Nigro domination, but 21so vligarchic Jomi-
nation cf the State by Mcw Orlccas and the southern parishes

in which the population was Predominantly Megro. A similar
situation cxisted in Mississippi and Alcbema where the cleavage
was shorp betweon the counties in the Black Bolt and those in
the Hill couatry.

43/ Journal of the Cunstituticnal Ccovention of 1898, 374.

e . =14 - e L
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43/  There is an excellent account of the convention im

Baton, The Suffrage c_lause of the Baw Louisiapa Congtituticn, 13
Horv. L. Rev. 279 (1%99). J. A. Snider (Bossier) summed up the
" Conventioa's policy, tc¢ "disfraachise 28 many Negroes and as
feow whites as possikle”. >ne-w Orlcans 'rineg—nemocrat, Fek. 8,

. 189i. A year latcr, Thcmes J. Kerncn, cne of the Jdistinguished
members of the Conventiun, usced thesa ileatical wourds. Kernen,
The Constitutional Cunvention of 1393, Proc. La. Bor Ass'n

for 1399, at p. S1. Cunscicus of the moral dilcemma and the
paraldox, Kernan cbscrved: "By the ircny of fate, this ultra
conservative cunvention wes callel upun as its first chief 3uty
Vto Jdo the wmost radical. thing knowa to legislation; to falsify
the accepted teachiang of histury aal roll back thc wheecls of
political revoluticn without Llocd shed; to take away the bzllut
from almost, if act quite, a majority of the voters of the State.”
Ibil at S56. "Ernest B. Kruttchnitt . . . on taking the chair,
stataed that the great purpose for which the C.nveation had been
called tugether was . . . the eliminstiun ¢f the N:gro vote,
while granting the suffragc to every white m2n in the State”.
Marx, 219. ‘

45/ There never was any Joubt 2s to the purpouse 2f the
“understaonding clause” in any of the Southern States which
adopted it. Judge 8. §. Calhoua, Presildent of the Mississippi
Conventiun, said: "There wos revolution. There is no moahoud
nor honesty in attemptin) to Jisguise. Our ps::uplo 8211 to the
miserable hucksters anl their igaorant Mcgro dupes, ‘You

shall rule 2 grecat State no longor. . . . Come .Jown, get cutl’
Anal thoy dil coma Jown anl get out a3 the white people of
Mississippi took charge of her polity.” Calhvun, The Causes znd

.15 - .
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Events that Led to the ealling'cf'fherégnsti;uticnéi Convention
of 139y, G Miss. Hist. Soc. Put. 105 (1Su2). 7"Of two ills
Mississippi»éﬁose the losscr. She nas exchanga2 =n oryanic
malady for a2 functional discrder. The Convention substitutes ¢
Jesiccated for z discased clectorazte. . . . Southern civilizestion
no longyer requircs evil acts to secure gocl goverameat. McNeiily,
The Ccnstitﬁticnal Convceation of 1892, & Miss. Hist. Soc. Pub.
13.-30s {1902). S<e also 2 Rowland, Mississippi, The Heart of

the South 246-255 (1925). 1In the Scuth Carolina Conventica,

the next to zdopt tha clause, Ben Tillm=n lerlt with the prchlem
with characteristic ccador: "Some h~rve s2id there is fraud in
this unlerstanding clausc. Scme Poiscns in smzll Icses z2re very

salutary 2ad valuzbl: mclicincs. . . . Ihs [recistration] officer

is responsible to his cuascicuce ~al 2is G.2; hc is respcusikle

- &0 nobuldy clsc. There is ao particlse <f fraud _r illegality in

jt. It is just showing partizlity. seras3s, (laughter) or

diseriminatiac.  Ah, vou crian.” (Emphasis c2lel.) Jouraal of

the Ccastituticnzl Conventicia . £ the Stat. of Swuth Ceroline,
469 (1895). In the Virgiaia Coaventica Scnxtor Carter Glass

was oqually ovutspcken: “Discrimin-ticnl  Why that is precisely

what we proposc; that cxoctly is what this cconveativa wes

glected f;;'. Prdceedin;s zal Detates of the Constituticonel
Conventiun, 19ul-02, II, 3u7v0. Sec Weoldwrrl, 332-35. Sce also
Monact, The Latest Phases of Neyru Disfranchiscmeant, 26 Harv. L
Rcv. +2 (1912); Smith, Negro Suffr2.c in the Scuth, Stulies in
Southcrn Histery and Pulitics 231-56 (1914); Porter, A Kis:ory.
of Suffrage in tha Uaitel Stetes, 20€-10 (1912).

46/ Prank P. Stubbs, o Iclogate frm Ou-chits, wos qucted
&3 sayihg: ;To elcpt ths understzaling clousc wwull ke ‘to send
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Qord' to the registrers to do wiet you will aot o yourself. We
are told thot it is more honorable to permit highway roklkery than
to rob a hen raost. I see no hounor in either”. Now Orleans
Times-Democrat, March 20, 189Z. Mr. Phzaor Breazezleof Nachi-
toches opposed the plan as a2 certeia instrument of fraul. Judge
A. V. Coco of RAvcyelles wrote to the Picayuane, “The very rezson
of this Convention is, in morels, dishcnest, f.r its purpouses
are to Ju in aa iadirect woy what we cannot 1¢ ldirectly. . . .
This unconstitutional measurc we prupose tu eaact through consti-
tutional anl honest means. Well, I sy it cennot te Jdone thruugh
constitutiuvnal and hoaest means.® Eatin, The Suffrage Clause
in the New Lcuisianc Cun5titutig2/}3 ﬁzrv. L. Rev. 279, 290 (1899)
*Most of thc -discussiovas of the Conventioan scemed to
have been about Sectiocn 5 of Articlc 197. Many -£ the ¢entlemen
expressed the view that that sectica was ia ccaflict with the
Amendments of the Federcl Constituticn. Mr. Scanes, in voting
for the suffrage crdinance, s2il . . . that ne had no scruples
of coascience 2s to its moraltiy. . . . In viecw of the fact that
these amendmeats ware acver constitutionzlly adupted, it is
hard to understanl whet quostica of coascicace is iavolvel in the
advocacy <f measures Ly mcons of which the operation of thosc two
amcalmeints may ke Jeferte2. The sole questica is what is the
surest anl most practicaile wey to Lring abiut thot defeat.
Mr. Scmmes' proghesy [that it wcoull withstand cuns;itutional
attack] has kcea fully justificd by the .asults. The suffrage
provisions of the Coastitutiocn of 1€93 have wurked well. Under
the authority of the Primery Election Low, to- cnnex adliticaal
qualifications for party suffrage, the Democ -%ic State Contral
. Ccmmittac has adled tha quzlification ‘whitc® zai thus paiiti-
celly wipod wut the we,ro”. Marr, 2.5. Dr. H. Dicksun Bruns,
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ww—s-—- whose father wrote the appeal to the "Citizens of New Ozleans®
which precipitated'the Battle of Liberty Place, voted against
Section 5 Lecazuse he considered it an "uafmerican doctrine
that a ﬁ;n shall be a voter because his father or grandfather

once possessed that ri;ht e o« o [it] violates justice, law and

morals,yénd I have faith that such violation inexorably evolves
in the fulness of time its cwn punishment upon the violator,

be it a man, a party, or a State". Journal, Constituticnal

Convention of 1898, 142. William O. Hart, an eminent lawyer,
?3 voted against it because he “consider[od] Section 5 in conflict

- with the Constitution of the United States". Id. 1l44.W. H. Wise

‘ agreed: "Section 5 is unconstitutional, and vicicus, and
undemocratic ia principle." 1Id. 1l47. Charles T. Suniat voted
against it because it was "glarinyly unconstituticnal, unde-
mocratic, and unAmerican. . . . You are discriminating a,ainst
:’ certain colored citizens in tho very tecth of the Constitut(icn]

yé « o « this law, concecived in sccrat and korn in the still hours

of last night . . . will breed discoré and strifc, anl will te
in a few ycars exceérated by thc very partics who now support

it on its final passage.” Id. l4l. Judge Coco thought that the

scction was a8 "weak and transparent subtcrfuge and unmanly -

}é evasion of the Constitution of the United States™.

1 The press was highly‘critical. The Nuw Orleans

Times~Democrat, March 8, 1893, reportel that 'iniignaticn'ovaz

the suffrage orqinanca is limited to nv scction uf the State”.

Again, March 29, 1898, “Nurth Louisiana joins hands with
Central and Southera Louisiana in proutest.” Part of this prutest

was Lbased on the fear that too many white purscns woull also
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e g o Sl

te disfra&chised. The Times-Democréﬁ for Pebruary 3, 26, 27,
1838 reported thet the understanding clause was rejected because
most of Fhe delegates feared that it would placce too much power
"in the hands of tne registrar.

Both Louisiana Scnators, McEnery and Cuffrey, expressel
the opinion that the Louisizne suffrage provision Qéé;ﬁnconsti-
tutional. Porter, History of Suffrage in the United States, 213
(1918).
a1/ Saction 5 of Article 197 proviles in part: “No male
person who was on Jonuary lst, 1847, or at ony Jdate prior
thereto, entitled to vote uander the Constituticn or statutes of
any State of the United States, whereian he thea resilcd, aand no
son or grandson of any such pcrson aot less thaa twenty-one years
of age at the Jate of the adouptiuvn uf tnis Constitution, a2nd uo
male person of forciga birth, who was aoturalizel prior to the
first Jay of January, 189G, shzll be deaied the right to register
and vote in this State by reason ¢f ais failure tu possess the
educaticnal or property qualificatiuns prescriled Ly this Cun~
stitution; provilded, hu shall have residcl in this State for
five years next preceling the datc et which he shall cpply for
registration, aad shall havc registered ia accorlance with the
tarms of this art;clc pPrior tuv Septemker 1, 189¢, anld no pérson
shzll Le entitlecl to reyister ualder this saction after said
Jzte.”

48/ Negro males in Louisicna over twenty-uvne who cwned
property in excoss uf $30u, anld wcre thus qualified tu register,

numberad 5900. Ropurt of thoe Sccrotary of State 559 (1902).

e Ph@ disfranchising choractcer of the cumplicated appli-

cation form was also of ,reat impurtancc. This form has a number

“l9 -




of trzps for thc unwary. One requircment is that the applicant

Cont'd - Pootnctes - #.8

state his agc in yesrs, months, axd Jays. "It was cstimatel

~ that aot more then tea per ceat of negrues uf voting age woull

be ~blc to satisfactorily pass this test.” Evans, 56. Sce
Keraan, 57-6J.

&9/ Persons who qualified under this section before
September 1, 1893, when it expired, werc: 37,277 waites and 111
Hegrocs. Report of the Secretary of State 553 (1902). Later,
registration under the grendfather clause was extended to
Scptember 1, 1513. Act 24 of 1912.

50/ “one fourth of the white voters had tcea disfranchised
or discouraged from registeriaj. Almost &C,Uvo less white pecple

had registered in 1900 than in 1€97." Howzrd, 1l43.

51/ Journal of the Constitutiunzl Convontion, 9.
.§2/ Journzl of thc Constituticnal Cunventioun, 330.
53/ La. Senote Journ. 1882, 33-35

54 The Constitution ¢f 189C was callgj uader an 2ct of

tha Legislature which weas votca upcn by the pouple, who, in so
voting, agrecl that the Coavontioca might Jdeclare the Counstitutica
2dopted without referring it bock 2gain to the Pcople. "This oct
. . . is a curicsity zmung the acts callin, coastitutional con-

.

ventions.® Eaton, The Suffroge Clausc in the New Cunstituticn

of Louisizna, 13 Harv. L. Rov. 279 (1893). Huwwever, tho ".aly
constituticns wholly sulmittod to the people in 2 proper election
wore thosc in 1245 and 1852." Hart, Thc Cunstitutions of
Lcuisizna, 3 La. Hist. Quar. 750, 782 (1921).

55/ Thcso figures and must of the -thors usel in this
opinion are token from Reports cf the Socrotary £ Stato,
coapiled zs *Statements v f Rogistered Voters 4in the State of

- 20 -
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__Louisiana®.

The voters qualified to register in 19.0 were as

follows:
White Negro
Under the "educational” qualificatioa 86,157 3,327
Under the "property” qualification 10,793 916
Under the "grandfather" clause 29,189 0

Thére should be a meatal adjustment for all comparative

registrations figures in Louisizna to take into accouat the

dowawzard trend of the Negro population ia the State. For
example in 1900 Negrocs made up about 50 per cent of the popu-
lation. Today, they make vp about 30 per cent of the population

of Louisizna.

26/ 1 Chamlers, 659.
2V Landry, 1335, 233.
58/ Times-Piczyune, Pebruary 27, 1921. Zs carly as 1916,

in 2 ccmmcat in the first issuc of the Scuthern Law Quartérly,
now the Tulane Law Rcvicw, n. B. Radman discussed the inter-
pretation test (Mississippi's understanding clausc) 2s a consti-
tutionzl equivalent of thec Louisiaﬁa grandfathesr clause. 1

Sou. L. Quart. 46, 47-48 (191¢).

59/ "Historiczl facts of gcacral aad puklic notoriety meay
indeed e proved gy rcputation, and thot reputation mezy be estab-
lished by histcrical woris of kncwn character ond accuragy.”
Morris v. Lesscs, 1833, 7 Pet. 553, 553. (J. Story)

The Unitcd States intraduced a large aumbar of certi-
f£iad copics of newspaper articlces of the poriod. Tha newspaper
articlces ara adaissiblc to shww purposc. They arc the only
contemporanagous reyorts of tha 1921 convention availabla,

e 21 -
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— ~“ecause of the Convention's decision to hold secret, unreported ~
meetings and discussions on suffrage. In Hall v. St. Helenaz
Parish School Board, E.D.‘La. 1951, 197 F. Supp. ©49, aff'd

‘”é . -~ 1961, 363 U. S. S15, 82 S. Ct. 529, 7 L. Ed. 2d 521, this Court

turned to newspaper accounts in support of its finding of 2
recially discriminatory purpose in thie adoption cf a local
option school closing law. In that case we aoted: "The

sponsors of this législation, in their public statecments, if
not in the Pct itsclf, have spelled out its resl purpose” (197
P. Supp. 652). In 2a sccompanying footnote, we s2id: "In
Louisicnz, as in most states, the loyislative dehates, committee
proceediags, and écmmittec reports are avt recorded vfficially.
Going to the aext lkest rccords, ncwspapers, we fiad in the

7

record of this ccse o mass of contemporary awswspaper articles,

£ile3 Ly the plaintiff anl by amicus curiae; besring oa the
leyislative history £ Act 2 and its releoted mcésures.

 ; Affidavits from the cuthors of the articles attest their
accuracy - Ia 21l instances thcy are part of official records.
Their relistility is cvidenced by their substaatial agreemeat.”
Sce Dzllas County v. Cummercial Uaion Assurance Co., S Cir.
19¢l, 286 P.23 388, involving private litigation. Sce also

.

Davis v. Schnell, S.D.Ala. 1949, 81 P. Supp. 872, 2££'d 336

U. 5. 533, €5 S. Ct. 7.3, 33 L. EI. 1.33. G:I. Grssjazn v.
Amcriczn Pross Co., 1936, 297 U. S. 233, 55 S. Ct. 444, 83

L. B:. $50.
. gy/ Maw Orlecans Timcs-Picayune, April 3, 1921, p. 1; How

Orlcans States, Morch 3, 1921, p. 2.

Y/ Mow Orlcans Timos~Picoyuna, March 27, 1921, p. 1.

Ncw Orleans Times-Picayuas, Pobrucry 27, 1921, p. 8;

&
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Looney, Suffrage in the Louisiana Constitution of 1921, 6

Loyola L. Jour. 75, 87 (1925).

63/ Times-Picayune, March 14, 1921. The Times-Picayune

of March 22, 1921 reported that Judge Pugh "holds that these
requirements or qualifications are judicially bombproof.®

63/ Baton Rouge State Times, May 9, 1921, p. 7; New Orleans
Times-Picayune, March 14, 27, 1921, p. 1l: Looney, 79. "With
regard to suffrage, the principal feature . . . was the addition
bf the 'reasonable interpretation' and 'understanding’ pro-
vision of the Mississippi Constitution". Evans, 68.

65/ New Orleans States, March 31, 1921, p. €. As in

1898, when Bcoker T. Washington pleaded unsuccessfully for the
Convention not to disfranchise the Negroes, Bishop R: E. Jones,
Dr. J. S. Clark, President of Southern University, John G. Lewis,
B. V. paranco, and Walter L.vCohen, had no quarrel with an

objective educational requirement.

€6/ Powell, 48S5.
61/ The (Baton Rouge) State Times, May 9, 1921, p. 7,

col. 1. See also New Orleans Times-Picayune, March 27, 1921,

pP- 1, col. 1.

68/ Powell, 443.

89/ *“Until its nullification by the Supreme Ccurt in 1944,
the white primary was a more important componciat of the system
than formal limitations on the right to vote. Negroes were
excluded as Negroes from the party primary; they could be legally
aexcluded from the general election only by indirection.
Invclidation of the white primary, thercfore, brought again into
prominence the literacy test and other methuds of disfranchise-
ment by indirection.” Koy, Southern Politics, 555 (1949).

- 23 -




O N

Cont‘’d - Pootnotes - #63

See also Weeks, The White Primary, 8 Miss. L J.
135 (1935); Weeks, The White Primary: 1944-48, 42 Am. Pol. Sc.
R. 50¢ (1948); Harris, The Quest for Equality 113-125 (1963);

Moon, The Negro Vote ih the Presidential Election of 195L, 26

Jour. Neyro Educztion 219 (1557); Lubell, The Future of the
Negro Voter in the United States, 26 Jour. Negro Education 408
{1957); Mabrit, The Future of the Negro Voter in the South, 26
Jour. Negro EJucation 418 (1957): Sindler, Huey Long's

Louisiana 34 (1950); Ewing, Primary Elections in the South 4

(1957) ; Note, Negro Disfranch}semcnt, 47 Col. L. Rev., 76, 77

{1927). “But as latec aos 1544, Lefore the Suércme Ccurt struck
- down the White Primary, aot a single Negro held public cffice

in the South; unless vac includes a few border states.”

Greenbers, Race Relations 133 (1959).

2/ Minutes of the Demecratic State Contral cémmittec,

various meetings, Oct. 6, 1931 to Oct. 7, 1947.

2x/ Sce also Nixon v. Horadoa, 1224, 273 U. S. 53s, 47

8. Ct. 445, 71 L. Ed. 759; United States v. Classic, 1941,

313 U. S. 299, 61 s. Ct. 1031, 85 L. Bd. 13:8; Terry v. Adams,

1953, 345 U. s. 461, 73 S. Ct. 83, 397 L. Ed. 1l152; Elmore v.

Rico, E.D. S8.C. 1947, 72 ?. Supp. 515, aff'd 4 Cir. 1947, 1GS

B P.2d 387, cort. den'd, 333 U. §. B75.

’ 22/ The aumber of white voters incraecscd from 711,289 in
1944 to 762,560 in 1946 to 385,437 in 1948. Agoin, thesc are
from the 3ecretary‘o£ Staf; Rcports, Statements of Rogistered
Votaers in tho Stato of Louisizaa. Sce also ?rice,vTho Nogre
voter in thae South 1 (1957).

‘__Mm__wzz/., - La. Logislature, House Cuncurrent Rosolution Nu. 27

(1354).
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Ry /. ) The Report of the State<aoard of R=gistration for the

month ending December 31, 1962, shows that 5,216 white persons

and 34 Negroes are registered to vote in Clairorac Parish.

75/ Article II, Act of Incorporation.
¢/ April 15, 195(, the Citizens Council of Ouachita Parish

chzllenged all 5,782 of the rcgisteréd Negroes. Of thesc, all
Lut 595 were stricken from the rolls. The Attorncy General of
Louisizna sent Mr. Shaw as a spccial representative to advise
the Registrar of voters of Ouachita Parish. NAs of December 1962,
Negro registration in Ouachita was up to 1,038. 1In Bieavillc
Parish permanent registretion was adopted cfter the purge. All
persons who had registercd siace Jcnu;ry 1, 1953, werc put on
the permancent rolls, exccpt those who were purged. For the
Nogroes, acarly all of whom were purged, thc iatcrpretatioa
test was a prerequisite to registraotioa while for whites,
nearly all of whom had rcgistercd boefore, it was aot a pre-
requisite. Thus, 2s of Octobor 1, 1955, therc were 4,825 white
persons registcred to vote in.Bicnvillc Porish out of a whitc
voting population which, accordiay to the 1980 consus, was
5,617. .

Scme parishces required no special cffort. Por
axam;lé, in Bast barroll, Madisca, Tensas, and West Pcliciana,
thore were ac registercd Nogrks oand in Claiborne therc wora
oaly 2 fow on tha rolls. In parishus such as ¥Welster, More-
Bhousc, Pranklin, ond West Carroll, winerce thoere wos poricdic
registration, therc was av nc.d for a.pu:gc bucausc the rolls
wore automatically clearcd. Negro ragistration ia Webster
drcpped from 1,776 to 83 in 1958. Hoawover, thoere were purges
even in some parishas which had poricldic rogistration, such as

-zs-
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2?-— T 77777 Lincoln, Red River, ana Richlaﬁd farish;;- Negro registratijon
- - 4in Red River dropped from 1,3¢06 to 16 in 1958.
/4 These parishes are: Bienville, Claiborne, DeSoto,

.~ East Carroll, East Feliciana, Frenklin, Jacksoa, Lasalle,
Lincoln, Morehouse, Duachita, Plaquemines, Rapides, Red River,
Richland, st. Helena, Uaion, Webster, West Carroll, West
Feliciana, and Winn. The Director of the State Board of

- ... Registration testified that certain othcr parishes use the
test but he has no personal knowledge of this. He said Caddo
.. Parish uses the test, but the parties have agreed that it does
~mot.
I8/ The depositions were taken of twenty registrars and
former registrars who used the iatirprctation test. The
earliest use of the tcst by auy of these registrars was in

° DMNovember 1955. The former registrar of Plaquemines Parish
testified that he startcd usiagy the test latc in 1954. But see
Trudeau v. Barnes, S Cir. 1933, 65 ?.2d1563.

29/ Thus, in Red River Perish very feow Negroes have

applied since 1956, although there were 1,362 Ncgroes registered
before the purge. As of Deevmser 31, 1962, there were 31
Nzgroes registergd.

89/ Article 7 reads: “All coses in which the punishment may
not be 2t hard lavor shall, until dtherwiSu providcd by law, ke
tricd by thoe judgc without a jury. Cases, in which the punish-
meat may be 2t hard labor, shzll ke tricd by 2 jury of fivae, 211
of whom must concur to rendcr 2 vardict; casces, in which the
punishment is aecassarily 2t hard labor, Ly & jury of twalve,
Biac of whom must concur to rendar ¢ verdict; casas in which the
punisament mry La capital, by 2 jury of twclve; all of whom

sust concur to rcender a verdict.” Articlc 1o rcads: "The
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power of taxation shall be vosted in the Legislature; shzll
ncever be surrcadered, suspended or contracted awey; and all:
taxes sh2ll bc uniform upon the same class of subjocts throughout
the territorizl limits cf the cuthority levying the tax, and
shz1ll be leviad aad collactcd for public purposes only. No
property shall be assesscd for more thaa its actual cash value,
2scertained as directed by law, 2ad all texpeycrs shall have
the right of testing thc correctaess of their asscssmeats
XIefore the courts at the domicilc of the assessing authority,
Wy a2s may be directed by law. Thc vzluation aad classification
£ixaed for State purposces shall be the valuation and.classifi-
cation for iocal purpcscs; but thc taxing authorities of the
loczl sutdivision may adept 2 diffcoront percaatage of such
valuation for purpouscs of loczl texaticn.™ Article 14 reads:
“The City of New Orlezns by = vote <f threce-fourths of all
members of the Sewerage 2nd Water Bucrd of New Orleans, approved
by a vote of three-fcurths ¢f 21l the mcembers of the Board cf
Liquidaticn, City Debt, and approved ty rosoluticn cf the
Commission Council, or guvcrning body, shzll have power and is
hercby authcrized to issuc bends to the amcunt of Nine Million
Dollars ($9,000,QPO) of said City to be styled ‘City of New
Orlcans, Sewerage, Woter and Drainage Scrial Gold Bonds', and
to bear such rate of intcrest as the Board of Liquidation, City
Debt, moy fix frecm time to time as said bonds arc offered for
s2le, zs hereinafter provided, for the purposc ¢f constructing
a2nd exteading the scwerage, water and drain-~ge system of said

City.”
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-7 __ DISCRIMINATORY EFFECT OF THE e
INTERPRETATION TEST
Voting Age Popu- ‘Registered Registered
: latica . (1969) Voters March Vuters Dec.
2 : 17,1956 31, 1960
E PARISH <
White Neqro White Neqro White Neqgro
aiékville 5,617 4,077 5,328 587 5,175 25
Claiborne 6,315 5,032 5,808 17 5,501 29
Desoto 6,543 6,753 5,640 762 5,822 594
4 East Carroll 2,990 4,183 3,200 0 2,845 ¢
: East Peliciana 4,200  4,1u2 2,812 1,3¢1 2,448 82
z Pranklin 8,958 4,433 8,297 €56 8,260 390
1 Jackson 6,607 2,535 5,457 1,113 5,804 483
; Laszlle 6,799 849 6,861 742 6,823 220
; Lincoln 9,611 5,723 7,029 1,léc 6,928 860
Morchousc 1u,311 7,208 9,480u 93s 7,489 301
,5 Ouachita 40,185 16,377 24,184 5,752 24,789 729
: Plaquemines 8,633 2,897 4,741 49 7,160 47
»f Rapides 44,823 13,141 26,293 3,160 30,362 3,073
: Red River 3,294 2,181 3,575 1,512 3,429 27
Richland 7,601 4,608 7,195 740 6,075 263
St. Helena 2,363 2,082 2,555 1,694 2,478 1,243
3 Union '7,021 3,000 6,895 1,600 5,911 597
E Webster 15,713 7,045 12,618 1,769 12,250 130
{ West Carroll 0,171 1,389 5,66V 292 5,182 70
g West Peliciana 1,632 2,235 1,272 o 1,303 0
az Winn 6,790 2,590 6,449 1,43v 6,393 1,093
] TOTAL 212,273 197,446 161,069 25,361 162,427 10,256
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— - 82/ The distribution of literacy among the registered

voters is revealing.

1940 19¢V
Number of white voters
who write their nomes 652,271 786, 500
Number of Negro voters
who write their names 848 11¢,67¢
Bumber of white voters
who make mark 50,473 22,956
Number of colored voters
who make mark 14 12,8048
83/ This bizzare result was reached in East Peliciana.
84/ The Louisiana Law Institute, composed of the State's

most distinguished attormeys and law teachers, is chartered by the
legislature as "an official advisory law revision commission, law
reform agency, 2ad legal resezrch agency of the State of Louisiana".
ZLa. R.S. 24:204 (1950). See Smith, Role of Louisiana Law

Institute, 16 La. L. Rev. 691 (1954); Tucker, The Louisiana Law
Institute, 1 La. L. Rev. 139 (1938).

85/ In 1956 the voters rejected 2 constitutional convention.
86/ The Institute comments on Dzvis v. Schnell are:

"It is clear that the constitutionality of the pro-
visions listed abovc is now questionable. It is impossible to
Predict exactly what the supreme court may require in thé future
to strike dowa the ‘understanding’ 2nd similar clauses. In the
Schnell casc it was shown (1) that the purpose in adopting the
amcndment was to disfranchisc the Neyroes and (2) that, in
fact, the amendment was administered in such a way &s to dis-
franchise the Negroes. Certainly if the same charges could be
successfully made concerning the Louisisna Provisions, they would
be uaconstitutiounal.

'it also saeems likely that the court would find a vio-

lation of the equal protection clzuse of the Pourteenth Amend-
) - 29 -
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ment if only discriminatory administration were proved. ick

Wo v. Hopkins, 113 U. S. 356, 6 5. Ct. 1064 (1886); Williem v.

Mississippi, 170 U. §. 213, 18 S. Ct. 583 (1028); and Trudeau v.
Barnes, 65 F. (24 563 (1933)]. Discrimination as to iace or color
ia administraéion, together with disfranchiscment of the Negro
as the original purpose of a constitutional provision, would
scem to be contrary to the Fifteenth smendment.

swhether constitutional provisions of this character
could now stand, evea though there is no showing of malicious
purpose in adoption or discrimination in administration, is
subject to question. In two previous cases involving such
‘understanding' clauses, one conceraing the Mississippi con-

stitutional provision [Williams v. Mississippi, 170 U. s. 213,

18 §. Ct. 583 (1898)] and the other invclving the Louisiana con-

stitutional provision [Trudeau v. Barnes, 65 F. (2d) 563 (1933)],

the court held that the constitutional provisions standing alone
without proof of discrimination in administration were not
unconstitutional as violative of the equal protection clause

of the Fourteenth Amendment. However, in the Schnell case,
although discrimination in administration was found, the lower

court did not base its conclusion upon this; rather, it declared

the provision unconstitutional on its face bcczuse it furnished

no test or standard to control administrative discretion. Thus,

it may be that now such provisions will be held unconstitutional
in themselves :egat#less of whether or aot discriminatory
adminigtration is found.®” 3 Projet of a.Constitution for the
State of Louisiana 40, 41 (1954).

8y In Darby the ccurt relied strongly on Williams v,
Mississippi, 1898, 17v U 8. 213, 18 s. Ct. 583, 42 L. EA. 1012.
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—_____That case did not involve _a direct attack on the standards for

registration. Williams was a murder case; the suffrage issuc

- was collateral. The record in Williams, as in Trudeau, showed no
proof of a discriminatory purpose and no discriminatory use of
the tegt. Moreover, €. rclicf 3.u,ht was ~ -
registration under the "understanding” standards rather than
invalidation of them. Sce Comment, 72 Yale L. Jour. 770 (1963).
88/ The delegates to the Constitutional Convention of 1921
fully understood that the Convention had adopted the Mississippi
understanding clause. Thus, Frank J Looney, an active member .
and prominent lawyer, wrote in 1925: "This is the clause known
as the ‘understanding clause' and has been passed on by the
United States Supreme Court in the case of Williams v. Mississippi,
170 U. s. 213." Loonay, Suffrage in the Constitution of 1921, 6
Loyola L. Jour. 75, 79 (1925). “With regard to suffrage the
principal feature . . . is thc addition of the 'reasonable '
interpretation’ and ‘understanding’ provision of the Mississippi
Congtitution”. Berdohl, The Louisiana Congtitutional Conventicna,
15 Amer. Pol. Sc. Rev. 565 (1921).

39/ _ A keen student of the South and the acknowledged
lecading authority in the field of Southern politics writes:
®"Tests supplementary to literacy -- ability to understand,
explain, or interpret the cunstitution -~ , . . [blorn of a union
of constitutional fraud and political ineptitude . . . must in
their nature be cloaks for the arbitrary cxclusion of voters or
tests for the possession of usecless knovledgé. « o « {1]2 Bany
test of understanding werc zpplied at 21l to 2ny substantial
number of citizens of status, the registrars would be hanged to

-3l -
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the nezrest lamp post and no granl jury could be found that

would retura a2 true bill. Suffrage requirements that

cannot be made at least to appear ncndiscriminatory in their
appl;cation will sooner orllatez fall before the constitutional
baa on racial liscrimination.” Key, Southern Politics 577
(1949).

90/ Act 62 of 1962 amended LSA-R.S. 18:191 to provide

that the Board of Registrars "shall prescribe and direct the
registrors of voters to propound an objective test of citizen-

ship under a Republican form of government . . ." A consti-

tutional zmendment to the same effect wag adopted at the
state-wide general electiuvn held on Nuvember 6, 1962.

The provisions in the Louisizna Constitution and
statutes setting cut the interpretation test as a requiremeat
for voter registration remain unchanged. The new constitutional
provision amends Article VIIXI, section 18 while the interpre-
tation test is found in Article VIII, section 1(d); the
statutory change adds the new requirement to LSA-R.S. 18:191,
leaving untouched LSA-R.S. 18:35, the provision containing the
test under attack.
sy/ These arc somc of the questions. No. 2: "Limits are
Placed on the right to votc Ly the (a) National Government
(b) states (c) Courts.” No. 14: "The Articles of Confederation
are (a) the Cunstitution we aow have (b) a plan for State
government (c) an carly plan of govcrnment for the oricinal 13
Statas®. No. 163 "Our Constitution has been changed (a) by the
President (b) by the Cungress and the people (c) by the ‘
Supremo Ccurt”, No. 35: "The United States Supreme Court is made
up of (a) 9 Justicas (b) 6 Justices (c) S Justiccs.
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22/  Pacific States Tel. & Tel. Cu. v. Oregon, 1912, 223 S
U. §. 118, 32 8. Ct. 224, 56 L. Bd. 377. Sce a2lso Minor v.

Hoppersett, 1874, 88 U. 5. (21 wall.) 162, 22 L. Ed. 627; Texas

v. White, 1868, 74 U. S. (7 Wall.) 70C, 19 L. EA. 227; Luther v.
Borden, 1849, 48 U. S. (7 How.) 1, 12 L. Ed. S81; The Federalist
49 (Bditor's Introduction: Wright Ed. 19€1)

93/ See Commcnt, The Federal Voting Referee Plan, 72 Yale

L. Jour. 770, 782-84 (1963).




