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Selina, Alabama

MEMORANDUM . 1o Lac % Q‘““‘w~
Ke: Dallas Couniy, Alabama, Gian

As a cesult of the Thelton Henderson incident iluvolving

the iramnsportation oi Mariin Luther King ivom Biirumingham to
on Qctobex i3 .in a cav reuted by ihe Deparmment
of Juscice for offlclal use, ihe Dallas Couaiy Giaud Jury

bas inscituted an Invesuigacion. The only inforwation avail-

able regacding the subject ou the investigation Ls che state-
wenc of the Counvy Soliciioxr that the puincipal business of

the Grand Jury when iu: meeis on Novewben 12 will be co invesci-
sace the role ol the Deparimeni of Justice ia Lthe racial unvesi
in the area. In an easliev letter of the then Solicivor ox
Montéome:y County to the local Uaited States Ativiney he stated
that while theve appeared Lo be no violation oi Staie law
involved in the Heuderson-King incident, he was subumittiug
"suclh evideuce as may be available to our Novembei Graud Juvy
as a mattev of public intewest’' .®* The Cle:;;: of the Clrcuit

of Dallas County has issued subpoenas directiny the appearance

before tie County Grand Jury of certain officials and attormeys

of tue Civil Rights Divisiom of thig Depariment 'to testify

# Presumably the rererence was Lo the Moncgowery Councy Grand

Jury .
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{n cezard o cextain martexs pending vefore them'. 7This
memorandun considewrs (1) the extent to which the Atrvomey
Geneval, as head of the Department of Justice, may pcoperly
claim that the testimouy of such offlcials and atilo-uneys is
privileged, and (2) the remedies which may be available in
the event che claim of puivilage is deniedvby the judges ox
the Countcy Couvi. The discussion below wndicates that in
the cl.cunsiauces heve javealved it will be necessary e Lile
a somewhat excessive ciaim 0. privilege Li il is to be at all
effective aund thai doubi exisis 48 WO the availability oi a
speedy vemedy fou obtaiﬁing che velease of wiinesses incac-
ceraied fox contempi. 1his euphasxzes cthe desivavllicy ok
securing welief, iy pogsible, Locough a federal court injunc-
tion vacher thau through zeilance on a claim of pwivilege.

I.

THE PRIVILEGE (UESTION

The courts have recognized that in certain civcumstances
the Execuiive branch oi the Federal gerrnment is entitled to
claim a privilege against che disclosure iu judicial pro-
ceedlays of information in its possession. AL the outset it
ghould be noted that the Supreme Court has held chat che claim

aust be foimally made by the head of the agency involved and
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that the court {tself Ls to deteimine whethieyr the circcum-~

stances ave appropriate for the c¢laim. Unilted Staces v.

neyaolds, 345 U.5. 1. Ciucuuscances which have been recog-

nized by the courcs as approprlate are the foilowing:

(a)

(b)

(c)

(d)

State secrets, military and diplomatic.

United States v. Reynolds, supra, 7,

Wigmore, Evidence, (McNaughion cev. 1961),

2378, -

The identiiy or iniormeis. noviacrs v.
=

United States, 333 U.8. 53, 59, Jigwore,

op cit., pp. 761-772.
Internal communicatiouns within cthe Goavermunent.

Kaiser Aluninum Co. v. United Scates, 1al

Cc. Cl. 33, 157 F. Supp. Y38, Continental

Distiliing Coip. v. Humpiicey, 17 F.K.D. 237

(D.D.C.), E.W. Blisa Co. v. United States,

203 F. Supp. 175 (N.D. Ghio).

Probably mattars subject to.a pending Investi-
gation which would be prejudiced by a disclosure
and which may involve charyes as yet uncor~-

roborated. Wigmora, gp. cit., pp. 807-308.

—
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Much of the testimony to be gought by the Groand Jury
fcom officers of the Depariment of Justice will undoubtedly
fall within the last thiee of the privileged éategories.

Un che other haud, it may woll be thac che Grand Jury will
pPropound questions celating to the official duties of the
vitnesses or concerniny watiers they learned in their official
capacicy, neitheyr ol which iall wichin auy of Lhese categories
of privilege. 1Ia chis p;scure two alternacives are analyti-
cally open: (i) to c¢laim privilege with .egard to all matcters
invoiving éificial duties o knowled,e; (2) to assect privi-
lege only as to tie vecognized categorles and instruce the
wltnesses that as to othes questilous, followiag the procedure
specified in Departuental vegulations, 2o CFR 16.1-2,*% they
are tec ask Che court for leave to reies the matter to the

Attoiney General for his detexminacion as to whether it is

* 25 C.F.KR. 16.L 1ig pcobably not limiced to documenis and
information contained in the files of the Department but {s
vzoad enough to cover Information or material dealing wich
governmental information acyuired in the cou.se of the officexr's
officlal duties. Prior to the 1953 amendment to R.S. 161

(5 U.s.C, 22) that section was frequently cegarded as a statu-
Lory basis for claiming privilege against disclosure of official
inoimation. Since the amendment it would appear that thig
privilege rests on rules ’establighed in the law of avidence:
(Unliced Staies v. Reynolds,® suvra, 6-7), or on the constitutional
doctrine of séparxation of powers (see wWigmore, ov. cit., pp.
360-303; Schwartz & Jacoby, Govecnment Litigation (1963 ed.)
529-530), or both.
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privileged and, if so, whether he desires coisla;m it. It

is evident that the latter pcoceduxe is neither desirable

gor practical. Firsc, since it concedes that some of the
questlons to be asked may not be privileged, it willi encourape
the Guand Jucy to adopt a policy oi prolonged harrassaent,
and embioil the Departmchc in pumerous and potentially emdless
controversies with the court. Second, it is apt to jeopafdize
the wiﬁuesses in thac an unfviendly couxt may possibly reifuse
:o‘grant the wicness any oppovtunlty to obcain a zuling from
the Actoiney General and theu take Lhe positicn chat ithe wikness
has no valid excuse fo; uot testifyiny since the Accoimey
General has not claimed privilege. The wiiness will eithez
have tc answeir o. ve held in coutempt. while the alce.native
procedurce may iavolve an excessive claim-of privilege in some
ma.ginal sicuacious, ir would seem Lo be the only reallscic
course To ndopt‘if privileje is to be relied on ac all.

It should also be noted that in rReynolds, involving the
disclosuve of military secxeis, the Supreme Court stated that
in ruling on the claim of privilege it is relevant to inquire
into che necessity for the avlidence; '[w]lheve chere is a strong
showing of neccssity, the claim of privilege should not be

lightly accepted, but eoven the most compelling necessity cannot

ey
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overcome the claim of privilege if tne court 1s ultimately

gsatisfled that military seciecs are at stake. A fortiori

where necesgity is dubicus, a formal clalm of privilege
made under the circumscances of this case, will have to

prevail.” 345 U.S. at 11. In the context of tha present
circumstances Lt is difficult to see how a convinecing showing
of necessity cau be made in behalf oi the Grand Jury to over-

come a formal clalm or privilege made by rhe Attoimey Genezal.
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Remedies

This portion of the memorandum examines the question of

what remedies sre availsble in the event the Judge of the

county courﬁ rejects che Attorney Gemeral's claim of privilege
end initiates contempt proceedings agminsc the witnesses for
their failure to snswer questions on the basis of the claim,
The two possible federal remedies are rewoval of the'contempn
proceeding to the federasl courts pursuent to 28 U,S,C. 1442,
or in the event of coumitwent of witnessog for contempt their
release through federal habeas corpus proceedings under 28

U.S.C. 2241,

a. Regoval, 28 U.S.C. 1442(a) suthorizes the removal

to the federal courts of "a eivil sctionm or criminsl prose=

cution commenced in a State court' againake--

“(1) Any officer of the United States or suny
egency thereof, or person acting under him, for
any act under color of such office or on account
of any right, title or authority claimed urder any
Act of Congreca for the spprehension or punishment
of criminals or thae collection of the revenue,"

The right of rewoval under gection 1442 has been nartowly

comstrued by the Suprema Court, Thus in Merylard v. Soper

-6~
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(No. 2), 270 U.S, 36 (1926), the Court held that an indice-
ment in a State ccurt charging federsl prohibition agents
with a consplracy to obstruct justice by giving false cesti-
mony st a coroner's inquest was not rerovable under that sec-
tion since the response of the officers wss mot ﬁan act . . .
under federal suthority” (p. 42), end hence not within the
- gcope of sectiom 1442, The Scate was theﬁefore peruitted to
try the agents, even though the subject under investigation
by the coroner had been a homicide allegedly coumitted by the
agents in the courss of a raid on en illegal still., Both

-

Marviand v. Soper and Colorade v. Symes, 286 U,S, 510 (1932),

sake it clear thar s faderel officer, to romove e State criminal
case against him to a federal court, must "be candid, specific
and positive in explaining his relatiou to the trsnsaccions
growing out of which he has been indicted, and in showing that
his relacion to it was confined to his acts as en officer,”
see Harylend v. Soper (Mo, 1), 270 U.S. 9, 33 (1926).

Here, the acts charged would be refusals to testify which
in the view of the State court justified contempt proceedings.
The federal officer, in order to remove these proceedings, would

have to show that his refussl to testify was itself clearly

-7-
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directed by the Atrorney General and thus within the perform-
ance of his official duties. As indicated above, it is con-
templated that the claim will extend to any testimony regarding
the porformance by the officer of his officisl duties or in-
volving {nformetion acquired in the course of such dutiesg.

But the Grand Jury may be expected to bropound questions about
#lleged activities of the officers which, if true, wight not
be protected by the claim of privilege, /s to such questions
8 simple refusal to answer on che;ground of superior orders
would probably be inadequatc undgr the ducisions to justify
removal of a contempt proceeding, whecher civil or criminal,
to the federal courts., Thus the officer's right to removel
msy not be perfectly clesr in all cases, depending on the
questions asked. Moresver, one District Court has held thac
contempt proceedings, even those involving federal officers,

are inherently incapable of removal under section i442, since

.they are neither '"ciwil actions" por "criminal prosecutions

comnenced in a state court.” In re Heigiz, 178 F. Supp. 270

(N.D, I11., 1959). Although the cour: also relied on the
insufficiency of the removal petition, the decision would

support a8 remand of any contempt citation to the State courte=-

8-
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au ocdas which is noil-appealable. See 25 U.35.C. Loa7(d).
Moweoever, the contenpt may be tried summarily, with sentence
passed and commlitizenc oudered lemediately. In such a case
the applicacion Qi seccion 14w geems completaly foreclosad
$znce seculon L6 provides that removal peciciong may ba
filed only beic-e trial. Accosdingly, celiance on cemoval
would geem to be dangecous.,

b. Habeas cou.pug. Haveas voipus ig prebably wnavailable

Lo a tederal sffjice. neld in custody pursuani o g Siace cousg
contempi judgment., 24 JoS.C. 2254 declaves chat the warit
shall uot be &vaited in behali of a person in cusiody pursuant
2 the judggent or a State couci 'unless 12 appeacs chat the
appiicant has exhauscel che :ewedies available In the courgsg
oL che State, or thar theve is elthes an abscnce o available

State cocractive Process o. Lhe exis.ence or circumstances

vendering such Plocess ineffective ¢o pratecy the riiics or
the prisogay’, inis secilon, adopred in 1944, wo loager peimirs
habeas corpus where adequate State caviective remedies sre

availabile.* I: ig difficult to acyus that section 2254 would

* The decisiocnal law prior to 1ysy was to the effect char
witile habeag corpus would nowmaliy not issue befgre Stace
apreal romedies ware exhausced, in ‘cages of urgency, in-
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be inapplicable to the instant case, gince 28 U.S,C. 2241(c),
wvhich specifies the cases in which habess corpﬁs way be granted,
specifically refers to "cumtody for an act dome or cai::edlin
‘pursuance of an Act of Congress', ané to "custody in violatiom
'of the Constitution or lasus or treaties of the United States,'

Indeed, the Senate Report accompanying its amendment of sec=

"

tion 2254 (in which form it was enacted) stated that its pur-

pose ag it related to foderal officers was--

TR

"% % * to eliminate from the prohibition of
the section applications in behslf of prisomers
in custody under suthority of a State officer but
whose custody has not been direcced by the judg- i
ment of a State court, If the section were applied :
to applications by persons detained sclely under :
suthority of a State officer it would unduly ham-
per Federal courts in the protection of Federal
officers prosecuted for acts committed in the
coursa of official dutry.” §S. Rep. 1559, 80th
Cong., 2d Sess. (1948).

* (contirued)
volving the euthority and operations oi the Geaeral Govermment,"

Ex perre Rawall, 117 U,S. 241, 251 (1886), federal courts could .
exercise their discration to discharge federsl officers from !t
State custcdy even though those remedies had not been exhausted.
See Pznka v, Condmenra, 177 U.S, 459 (1500); Caio v, Themas,

173 U.S. 276 (1599)3 E—trom v. Weod, 209 U.S, 205 (1308); Inm

re Koa~la, 135 U.S. 1 (18¢3). Ia several cages the writ was e
refused prior to exhaustion of State ramedies either becausa il
the officaer appearcd unimportsnt te govermment functioning or :
the alleged crime was sericus (usually homicide). 8ae Czurw 4
v. Lawia, 200 U,S, 1 (19068); Bizcch v, Tumbleogn, 31 F. 2d 811

(C.A. &, 1929). s
. |
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This seems to imply that federal officers are protected by
habeas corpus only prior to judgment. Thua it is difficult

to envigage habeas corpus as a remedy for obtaining the re-
lease of federal officers held in custody pursusnt to & State
court judgment of contempt prior to exhaustion of svailable
State aﬁpellate remedies. OF course, if the local authori-
ries should place the officer im custody prios to & judgment

of contewpt, whether the custody is velid or not, habeas corpus
would be available, Thig would be s preferable remedy to re-

wmoval, since a denisl of hsbess corpus is appealable,

In the event it 1s decided to Invoke the claim of privi-
lege or it is necessery to do so, 8 draft of a formal claim

for the signarure of the Atrorney General 1is atctached.

T
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CIRCUIT CCURT OF DALIAS COUNTY
STATE OF ALABAMA

IN THE MATTER OF

GRAND JURY INVESTIGATION

A A A A AT

NOVEMBER, 1963

. ClA™M OF PRIVILECE BY THE
. ATTCRNEY GIJERAL OF TiiZ WIITED STATES

1. ©On or ebout October 17, 1963,‘Geotge C., Vallace,
Covernmor of the Segate of Alabama, issued a public statewment
charging that the United States Department of Justice had
provided the Reverend Martin Luther King with transporta-
tion while in the Staée of A:abama, and that the said King,
"a racial agitator and troublemmker who has caused dezonstra-
tions to occur throughout .the~-0nited- States can now appars
entiy t:rav‘el at the expense of the United States Goveruvzent.'"
A copy.of said statement as repqrﬁed in the Moutgomory Adver-
tiser and Birmingham Post Herald of October 17,  1963, ia
annexed as Exhibit A.

2. In a letter datad Cctober 28, 1963, William F.
Thetferd as Solleitor of the Fifteenth Judicial Cixcuit of

Alabaxa (Montgemery County) wrote to the Unlted States.




Artorney for the Middle District of Alabama reciting the
above charge, and, referring to a denial thereof by the
Department of Justice, stated that "lwlhile there 15 no
violation of state law imvolved, I am submitting such
evidence as may be availlable to our November Grand Jury
ag a matter of public interest'; in the same letter he
$avited the Department of Justice to provide witnesses for
the Graod Jury. A copy of the gnid letter is ammexed as
Exhibit B.

3, By letter dated November 4, 1963, addregsed to
Mr. Thetford, Burke Marshall, Asalstant Attaorney Gemeral in
charge of the Civil Rightslbivision of the Department of
Justice, declined the aforesaid invitation om the ground
that there was no purpose ""in furunilshing witnesses to testify
in a secret proceeding~on.a matter admittedly beyond the scope
of the Grand Jury's legitimate inquiry." A copy of the said
latter 13 ammexed as Exhibit C.

4. oOn November 4, 1963, the Clerk of this Cowrt issued
identiéal subpoenaa commanding the appearamnce before the
above Grand Jury oun November 13, 1963, of the follewdng

officers of the Civil Rigiats Division of the Department of
*
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Justice: Buxke Marshall, Assistant Attormey Caneral;

John Doar, Fixst Agaigtant; and Richard Wasgexrstrom,
pavid B, Marlin, Arvid A, Sather, and Kenmeth McIntyre,
attormeys. An jdentical subpoena was algo 1ssued for
Thelton Henderson, an attorney in the Ccivil Rights pivision,
who resigned from the Department of Justice om November 6,
1963. Coples of the aforesaid subpoenas were transmitted

to tsc Depértment of Justice by registered mzil on November &
and were received on November 6. A copy of the Marshall sub-
poena 18 annexed as Fxhibit D.

S, On November 6, 1963, the Departwment of Justice
{ssued a statement regarding the transportation of the
Reverend Luther King. It wa3s etated therein that the Depart-
ment's earlier denvial on October 18, 1963, of the use of an
automobile in connection with Reverend King's transportation
from Birmingham to Selma waé'based on misinformation and
was therefore exronecus. 1t was further stated that the
pisinformation was baged oun atatements glven to the Departmeut
by the aforesaid Thelton Hendersoun, who on NovemberSvoiuntarily
gave the Depaxtment a correct statexent of what had occurred,

pamaly, that an automobile rented by the Department and being

3=
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" of the Départment of Justice in the rac

used by bim for official business had been loaned by him to

a private citizen who‘subseqnently used the automobile to

drive the Reverend King from Birmingham to Selma on october 13.
The use of the automoblle for unofficial business was contrary

to Department of Justice regulations. Mr. Henderson thereupon

submitted his resigmation which was accepted by the Department

of Justice. A copy of the Department of Justice statement of

November61963, is aumexed as Exhibit E.
6. On November 7, 1963, Blanchard MclLeod, Solicitor

of Dallas County, made a public ammouncement stating that the

aforesald subpoenas had been lssued and that the principai

business of the grand jury would be to investigate the role

{al unrest in the area.

In this connection ¥=. McLeod is quoted as stating: '"Je do

got intend to call off our {nvestigation just because a part of

the truth has been told. We intend to let the American peaple

know who are the leaders in fostering the activities of Martin

Luther King. Wa intend for that to be our main business amd

we intend to remain in sesaion as long as necessary to get

the facts." A copy of Mx. MclLecd's atatement as reported in

the November 7, 1963 issue of the Selms, Times Journal is

armexed as Exhibit F.
-
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7. On November , 1963, the following officers

of the Civil Rights pivision of the pepartment of Justice

were personally gerved with subpoenas commanding their

appearance before the above Grand Jury on November , 1963:

3. The Departwent of Justice has made a complete
disclosuve regarding the incident which has precipitated the
Grand Jury {nvestigation. A responsib}e official of the
State‘of Alabama has staced ¢hat in connecrion therewith no
violation of the iaws of that statelhas occurred. 1t appears
thac the Grand Jury in investigating the role of the Depaxt-
ment of Justice in racial unrvest ln the ared will seek to
elicic from the afocresaid oificers of the Civil Rights Divi-
sion of the Department of Justice testimony regarding the
performance by them and ocher offlcers of the Department of

Justice of thelr lawful official duties, and other lniorma=

tion acquired by them in the course of their official dutdies.

9. Pursuant to the authoricy vested in me bY the
Constitution and laws of the United States, L have datermined
that any such. testimony would be prejudiclal to the efficient

operation of the Departmeat of Justice and not in the publie

-5




interest. Therefore, as head of the Departwent of Justice,
I hereby assert‘the privileged status of such testimony and
have directed each of the sald officers on the basis of such
claim of privilege respectfully to decline to give any
testlmony to the said Grand Jury regarding the performance
by them or any other cfficer of the Department of Justice oi

thelr orfficial dutles ov relating to any othey information

acquired by such officers in the course of thelr officlal

ducles.

Attorney Genexral

Dated:
Wwashingcon, D. C.

Novembey , 1963.

T Ty tore
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U. 8. v. CLARKE (b)
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Statement of Facts

In 1960, Dallas County had a total population of

! perscns, of these persons vere white

and were Negro. There were approximately

e e mvenanyee cmegn.

29,515 persons of voting age in Dallas County: 14,400

9,000 white citizens were registered to vete and cnly 250

1t Negro citizens were registered., ©On april 13, 1961 the

United States of America filed a suilt against the Dallas
County Beard of Registrars claiming that the Board bad

y engacged in a pattern and practice ¢f discrimination

against Negro citizens of Dallas County, and on May 14,
1962 the Federal District Court found that the Board of
Registrars had so discriminated ﬁetween 1952 and 1960,
rut that the present Board of Registrars was not engaged
in discriminatory acts of practicas, The‘Cogrt aeclined
K to issue an injunction against the present Board. The
United States appealed this deciszica of the trial court

\% :

and on September 30, 1963 this Court reversed the trial

were white, 15,115 Megrc. O©Of these persons, approximately

—
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court and ordered, inter alia, the trial court to iasue
an injunction against the present Board of Reglstrarsa.

It was against the background of these registra-
tion statistics, much of this litigation, and the social
and pélitical factors which produced them, that in Novem-
ber of 1962 the Dallas County Voters League -— 2 Negro
crganization — ;nvited Bernard Lafayette, a 22 year olf
Negro field secretary of SNCC, to come to Selma for the
purpose of organizing and supervising a voter registra-

v bk b .
tion drive of Dallas County Negro citizens. Lafayette
took up residence in Selma in February, 1963 and remained
there, at least through July 2S5, 1S63. (Affidavit of
| Bernaxd Lafayet£e pp. 1-2)

In Selma, Lafayette devoted himself almost ex-
clusively to votex registratiog activities, He organized
and conducted voter regisﬁr:tion clinics at which he and
other Megroes taught prospective rogistrants how the
Dallas County Boardv of Registrars desired the Alabama
Application for. Registration to be executad. He oxganized

door to door canvacnes of the Nagro residankial districts

———
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in which workers urged unregistered Negroes to attend
the clinics and to attempt to register to vote, He
balped to plan and to participate in voter rggiatration
mass meetings at which outside speakers came to £alk
akout voter regictration and civil rights in general,
and he arranged for the production and distrikution of
mineogravhed handhills and leaflets which urged the
desirability of the exercise of the franchise by Negro
citizens. (affidavit of Bermard Lafayette, pp. 2-3)

The activities of Lafayette and the members of

the Voters Leacue werc 8uccessful, The clinics, which

wvere begun akout the first aof February, attra?ted a subh-
stantial numkexr of potential applicants, (Affidavit of

Bernard Lafayett;. P. 3: P's exhibits #34 and #50). The

mass meetings, the fir;£ one of which was held on May 14,
1963, attracted_sizable.audiencea. (Affidavit of Bernard
Lafayette, p, 4). Approximately : Negro citizens

of Dallas Cbugty attempted to regiater between January

and Auguzt of 1963, In ganeral, votar registraticn acti-

vity by the Negro citizens of Dallaa County waz more




n r\.

'1ntensc than at any time in the past. (T, pp.

[ 2N S AT T O R

).

This increased activity on the part of the Negrces,
and particularly on the part of Lafayetie and his workers,
dia not’go unnoticed in the white community. The Selma

L T B . . .
Times—Journal carried news accounts of the mass meetings,
t?e trigls and tribulations of Lafaygt%g, ?%s wo$ker§,
and at least one advertisement by the Tthite Citizens
Council. (P's exhibits {'s 18, 19, 20, 21, 22, 23, 24,
25, 26, 27, 23). At some date pricr tc May 14, 1963,
Jares G, Clarke, thq-Sheriff of Dallas County, and cne of
the defendants here, had received information £rom the
State of Alakama concerning Lafavetta's background and
affiliation. (T. p. 14, P's exhibit #5, pp. 15-16). At
the mass meeting of May 14, 1963 and at all subsequent
masas meetings koth county and city police patrolled the
area around the mass meetingz, scmetimes Iin large numbers.
(T, pp. ll-12, 28) The licenze numbers of Earn parked

in the area wera recorded. (Y5 pp. 28, 271 Affidavit of

5
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Lafayette, p. 6, Affidavit of James Geldersleeve, p. 4)
And several members of the County and City police were
asaigned to stations inside the mass meeﬁinga. Notes
were taken by thesa officers of what was said at the
meetings; and one cfﬁ#cer broadcasted a running comnen-
tary of the proceedings over a walkie talkie to county
law cfficers stationed outside. (T, p. 12, p. 36:

‘ Affidavit of Lafayette, pp. 4 and 7; Afficdavit of James
Galdersleeve, pp. 3-4).

And the workers in the veoter registraticn érive -
particularly the more youthful ones - were subjected to
‘more direct interference. ©On the evening of June 11,
1963, Bérnard Lafayette was assaulted by two unknown
. white men who struck him severs blows om the‘head (Addi-~
davit of Lafayette, p. 5). On June 17, 1963, a registza-
tion day at the courthou=se, twc of Lafayetta’s workers -
Roaie Reese and‘Alexandax‘Brcgn - want down to the Dallaz
County Courthouae for the purpose of oLzerving the regis—
traticn lirs and making a record of tha namss of agro

applicanta for rogistzaticn. They asked ona of the




name, and his reason for being there, and then ordered

Negroes there whether they could take a picture of him

waiting to register. BEe told them hias name and permitted

them to take his picture. Then Alexander Brown left and
Short-

Bosie Reese remained in the hall of the Courthouse.

ly thereafter, Sheriff Clarke came along, asked Reess his

him to leave the Couxthouse. (Affidavit of Bosie Reese, .

pe. 1—3:AP'B exhibit #5, pp. 52-53). Reese did so Lut
returned sometime later with Alexander Broewn. As they
were leaving the Courthouse once again, Reese was grabbed
by Shexiff Clarike, struck several times and then arrested.

(affidavit of Bosie Reese, pp. 3-5). He was charged

originally with‘failing to obey an officer and resisting
arrest, (T, pp. l4=15}. .The charge of failing to ofey

an officer was subsequegtly‘altezed to that of engaging

in conduct calculated to cause a breach of the peace,

(T, p. 16). After several postponements, Reese was pro-

secuted on these charges by Blanchard MclLacd, Circuit

S8licitor of Dallas County and another defendant hecze,

v
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and convicted of both offenses. He was fined $150.00 for
resisting arreast and $50.00 for diaturbiné the peace; his
eonvic£ions have been appealed and the appeals have not
yet been heard in the Dallas County Circuit Court,

Cn the day following Reese's arrest by Clarke,
June 18, 1963, Sherxiff Clarke executed an affidavit and
warranc for the arrest of Bernard Lafayette cn the charge
of vagrancy. (P's exhitit #3). Lafayettc was arrested
that same day; his 2ppearance kond was set at $5530.00.

He was released on that bend on June 19, 1963, and tried
in the Dallas County Court on June 20; 1363, (P's exhibit
#3). The prosecutcr was Blanchard MclLeod. Lafayette vas
acquitted. (P's exhibit #3).

Approximately one month later, on July 22, 1963,
Alexander Brown was arraested by Sheriff Clarke at about
8:30 p.m, in the ?icinity of the mass meeting being held
thgt night, Brown was originally stopped because the car
he was driving bhad only one headlight working. Shériﬁf
Clarka azked Brown for his driving licznse and he pro-

ducad cna issuad to Alaxnndar L. Love, (without parnitting




Brown to

explain the discrepancy) , Sheriff Clarke caused

Brown to be arfeated on the charge of concealing his name

and had him placed in jail. (P's exhibit #4¢). Bond for

this offense was alsoc set at $500,00.

(P's exhibit #4).

1963 and acquitted on the

charge cf violating Title 14 Paragragh 229, Code of

Alakanma,

guilty to cperating a car with improper lichts.

exhibit

(P's exhikit §#43)., Brown did however plead

(P's

#49).

I. The Pinding of Fact Pv The Trial Court That

The Evidence Did Mot Shew The Defencants

N T O O I T R

Acted With 2 Purpose To Interfere With A

Puxpose To Interfere #With A Right Guaranteed

By __1971(a) of Title 42 U,S,C, Was Clearly

Erronsous,

4

Before diacuésing in detail the particular intimi;.

datory actas of the defendants and the evidenca which con-

clusively desmonstrated that they had viclated 1971(b) of

Title 42

, U.5.C., there are two preliminary matters
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objections which must be put aside, The first is that
the actians directed againat Bosle Reese, 51exand§r Brown,
and Lafayette could not have come within the powers of
the statute becausez;one of thess persons';ere qualified.
to vcte under Alabama law. The second is that circum-‘
stantial ev;dence is necessarily insufficient to estabklish
that a deféndant acted with the purpose required by
1971(b}.

The defendants, in the questions theyAasked both

at the hearing on thé plaintiff*s motion for a preliminary
. P N .

injunction and at the trials which were <:nducted in the
Dallas County Court, proceeded, apparently, on the assum-

ticn that the arrests and prosecutions of Reese, Lafayette

and Brown could not have been intimidatory vis-a-vis

voter registraticon becaunse none of the three was himself

eligible to vote in Dallas County, Alabama, (See e.g.

P. 22, T, pPp. 45-46, p. 75). Concomitantly, they seem to 4

have asgumad that as lcng a8 no proapactive registrant

{

]

f

3

!

!

i

: . H
was directly preventad from filling out an application ;i
for regiastzation at the Dallag County Courthouse, thers E
i

i

i




can have Leen no violation of {5 1971 (b).

In these two assumptions the defendants ars clear-
ly mistaken, The gravemen of the plaintiff's complaint
is that the flefcndax-nts ~ Sheriffi Clarke through his ar-
?eats and Solicitor;' McLecd through his prosécutions -
aought': to purpcsely intimidate and threaten those persons
wvho were actively engaged in p':omoting. the Negro voter
registration cmupé.ign and thereby to intimidate and
threaten prospective Negro registrants. See v, S, v.
Hood, etc. For this reason it is quite irrelevant that
nonc ¢f the persons sclected as the direct recipient of
the intimidatory actions was himself entitled to vote.
and aﬁiluly, it.is at bes(.: inconclusive that the
defendants eachewed the most blatant devices of intimi-~
datiocn in favor of leés direct but no less egfe,ct‘ve
ones,

As to the way in which the plaintiff may prove
a defendant'a purpose in acting, it is evident ‘that cir-
cumastantial evidence is as pemissible here as it iz in
any otlher ccmparable ingquiry into a paraon's atate of

mind, In orxder to shcw a violation of é 1971(b) the

——s U
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plaintiff must of course prove that the defendant intimi-
dated, threatened or coerced, or attempted to intimigate,

threaten or coerce, scme other persoﬁ from voting for a
candidate for federal office. And furthermore, the
plaintiff must prove that the defendant's purpose in acting
was to interfere with another’s right to vote. Typicall;,
the evidence which will estabiish this mwust be largely
circums%antial, for it is clear that, short of an admis—
s;?g by‘the ?efendant that he acted in this fashica with
this purpese, the case against the defendant can be proved
only by demonstrating that the most recasonable inferences
to be drawn from the defendant’s conduct are that the
elgments.defining a violation of 1971 (b) weré present.

In this conngction it ig the belief of the plain-
tigf that there are at least two quastions which, if

properly answered, go a great distancae toward establishing

the basis for making just that inference. The two quea-—

tions are these: (1) Does the evidence in the record

reveal that a paroon act'ing in the way in which the

defendant acted, would rezccsably undsrstand that the

S P
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most likely‘effect of his completed or attempted action
would be to intimidate or otherwise frighten another
person or other persons from exercising his or their
zight to vote for federal officials? (2) Does the evi-
dence in the record indicate that there is aﬁy plausaihle

Justification which was offered cr was capablelof Leing

offered by the defendmat for his acticn? If the first

5 question must be answered in the affirmative and the

second questicn mist be answered in the negative, then,
the plaintiff submits, the evidence inexoril:ly implies a
violaticn of 1971(L).

A. The Evidence Aqainst Defencant Clarke

Unmistakabiy Disclozed Violations of

1971

The evidence revealed at least four intimidatory
actions undertaken by Sheriff Clarke for the purpose of
interfering with the rights of Negro citizens to vote

for fedexal officials. They are: the arrest of Bosie

e —————

Reese; the arrest of Bernard Lafayette; the arrast of

Alexander Brown; and the surveillance of thé voter

——
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registration mass meetings. The character and nature of
;he evidence aa to each of the four acticns will be dis-
cussed seriatim,

(1) The arrest of Bosiec Regse - Relgvant
both to the guestion of the intimidatory quality of hia
action and tc his purpose in acting, is the fact that
Sheriff Clarke knew that Bosie Reese was at the Courte-
house on June 17, 1363 for the purpcse of engaging in
work related to votexr regiatx&ticn.v At the trial of the

case of Alabamy v. Reese, defendant Clarke testified as

follows: "I asjed him what his purpose was there and he

said that he was checking on the line thers and he was

waiting for a friemd , , .*“ (Plaintiff'g exhikit #6,

P. 52, underlining added?.

4 Zﬁi the hearing on the plaintif:'s rotion
for a preliminary injunctien She:if? Clarke tectifieé
that Zosie Rzesa had told him oaly that he was walting
for a friend (T. p. 18), but Clarke alsc testified that

his testimecny in Alsba=1a v, Dan=m wag more acTiurata,

(T. p. 19)._7
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Purthermore, at the same trial, the Sheriff alsc testi-~
fied that he had been led to investigate occurxences in
the Courthouse hall because someone had tcld him that
there had been "kids* in the hall of the Courthouse
that morning, *". . . going up and down the line asking
questions and talking to them in line® (Plaintiff;s
exhibit #6, p. 57). Thus, there was no question kut
that at the time o£ Bosie Recse’'s arrcst Sheriff Clarke
knew that he was arresting someone who was working on
the voter registration campaign and who was attempting
at that time to engage in conduct related to voter
registration activities, namely, Xeeping a record of
prospective Negro registrants, Sheriff Clarke could
only have known,that an arrest. under these circum~
s;ances would intimidate others trying to keep a
record in this fashion.

Purthezmore, a care?hl reading of tﬁe full record

in the case of Alabama v, Roeze and of the relevant testi-

mony elicited at the heaxing on the plaintiff’'s motian
for a preliminary injuncticn, makes it unmistakablg clear
that therxre was nothing known to Steriff Clarke at thae time

0f£ Rozae's arzost which indicnted that Ruccg had encgagad

e Y B e < Sy ey & v (e



in coamduct calculated to cause a breach of the peace.
Indeed, the Sheriff himself conceded that the only
conduct which he thought relevant was Reese's coming
tack into the Courthcuse after he had been ordered to
-
leave, ({F's exhiixit #5, p. €2},
There was no evidence, for exanmple, that anycne

had complained to Sheriff Clarks of Reese'’s conduct -

indeed, if there kad been, the appropriate thing would

/ éa:ticularly revealing is the reascn
given Ly Judge Mallory of the Dallas County Ccurt for

denying the defendant's motion for a direct verdict of

acquittal. Judge Mallory said: "The Court would like

to state at this time that the Court takes judicial
knowledge of the fact that thera has Leen certain ten-
sion between the races, certain acts have gone on tb_at
have made people tenzs, and fﬁr that rsason I thing that
things, acts which oxdinarily weuld not be‘considered a
breach of the praca might be considerad a breach of the

peace under the circumetancas which now exist.” (P's

T
exhibit %6, pp. 72=-7R)_/.
3]
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have been to arrest Recse rath?r than to order him to
jeave the Courthouse., Aand there is, moreovex, evidence
that Reese and Brown had gsecured the.permission of the
one person - Pettug Gilfoxd f vwhom they did ghotograrh
(affidavit of Pettﬁs Gilford, defendant's exhibit #1)

. More significantly, the circumstances immediately sur-
rounding Bosie Reese's arrest indicate that the Sheriff
bad little 1f any ﬁegard‘for whether he was justified in
arresting Bosie Reesa. According to the Sheriff's own
testimony, he had ordered Reese out of the Courthouse and
bad éeen him head for the Lauderdale Street doors cf the
Courthcuse (P's exhikit #6, p. 52). Llater, he had seen
Reese standing inside the Courthouse in front of the
Sheriff's office at the Alabama Avenua doors of the
Courthouse (p's exhibit #6, Pp. 60). There is no indi-
cation that Reeze was anywigra near the voter registra-
tion Llina. Wha;'x a;xed. about this, the Sheriff could say
only that Reese was in the sama hallway as thes voter

registration office. (Plaintifd*s exhibit #5, Pp. 61).

Donetheless, upon gasaing Reags re=—apsal inaids the




Courthouse, the Sheriff placed his hand on Regse's

shoulder and said, "come with me”. (P's exbibit #6,

p. 53, p. 59). Thus, acting in accordance with a
pattern which manifests itself in each arrest, the.
ghazifs made the arrest without seecin

of any sort from the person arrested and without seeking

in any bona fide way to detexmine whether the person

arrested had engaged in conduct which justified arrest..

Onder such circumstances it is Lard to helieve that the

sheriff had a purpose other than that of deliberately

interfering with legitimate voter registration activity.

(2) <The Axrest of Bermard Lafavette -

There is no questicn whatscever but that Sheriff Clarke

¥new who Bernard Lafayette was, the date he had core to

Selma, and the type of work Lafayette was engaged in,
when Sheriff Clarke executed the affidavit and warrant
for Lafayette's arresat on June 18, 1963 on the charge of

vagrancye.

for several moanths of Lafayatte's preseaca in Selma and

Por Sheriff Clarke testified that He had known

wrr— v




Xnew of his "reputation”™ prior to the date of his arxrest.
(Testimony of Sheriff Clark, Alabama V. Lafayette, Plain-
tiff's exhibit #5, pp. 15 and 16). And Sheriff Clark also
test%fied that priocr to June 18, 1963 he had received a
reort from the F.B.I. that Lafayette was a SNCC worker
and a report from the State of Alabauwa that Lafayette
w?é‘ﬁry§qg t? "organize the niggers® (Transcript, Pp. 14).
There is in fact evidence that at scme time in May, mem=
bers, apparently of the Sheriff's force, attempted to
arrest somecne whom they took to ke L;Qayette (franscript
pp. 95-97. Sheriff clark had also talked with Lafayette,
himself, on June 17, 1963 and been told by Lafayette of
bis SNcC affiliation (Transcript,.p. 24). While the
lhcriff was unable to :emember whether he knew tha£
Lafayette was working on voter registration (Transcxipt,
pp. 14, 24, 26), the sherrif did, of course, have in

his possession the written report made by his deputias

and otlizrs of the masa meeting of May 14, 1563. This
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Xnew of his "reputation” prior to the date of his arrest.

(Testimony of Sheriff Clark, Alabama v. Lafavette, Plain-

tiff's exhibit #5, pp. 15 and 16}. And Sheriff Clark also

testified that prior to June 18, 1963 he had received a
rgort from the F.B.I. that Lafayettg was a SNCC worker
and a report'from the State of Alabama that Lafayette
w§§.§ry§§g t? ‘org&nize the niggers*® (Transcript, p. l4).
There is in fact evidence that at some time in May, mem-
bers, apparently of the Shexiff's force, attempted to
arrest someone whom Fhey tock to te Lafayette (Transcript
Pp. 95-97. Sheriff Clark had also talked with Lafayette,
himself, on June 17, 1963 and been told by Iafayette of
his gxcc affiliation (Tranfcript, P. 24). While the
sheriff was unable to remember whether he knew that
Lafayette was working on voter ragistration (Transcript,
pp. 14, 24, 26), the sherrif did, of course, have in

his possession the written report madé by his deputies

and others of the mass meeting of May 14, 1963. This

e




report makes it unmistakably plain that the meeting was
concarned primarily with voter registration and that
Bernard Lafayette was organizing and uxging general ‘
Plaintiff's axhihit

#29 Note taken by Boone Aiken: Reverend Bernard Lafayette
said that "The coming Monday, the thirxd Monday, the
registrars Z-sicj office will Le open., I want every
Negro 21 years and up to go down there and register to.
;l;::te.. Voti;xg .i-s our security.* | Notes taken by Francis

Pace: "Bernard Lafayette, Approximately 30 years old,

Spoke several times during the meeting. His talks were
inflamato;'y and inciting. The theme of the entire meeat-
ing was to get Negroes to the polls Monday to regi_.ater
to vote."” Notes taken by V. Bates: "“Evary few minutes
he A—Lafayette_? would ;xrge all to come to Court House

Monday 5-20-63 and register.® See also Plaintiff's

exhibit #5, P. 17_/.
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There iz no question, teoo, but that there was
absolutely no possikle Justification for the sheriff to
order the arrest of Latayette for vagrancy. And this must
hav; been as apparent then to the sheriff as it is now to
anycne who reads the record in _this case. In the first

place, the sheriff was unable evan to make up his mind as

-

“to what it was that constituted Lafayette's vagrancy. At

times, the ostensible l.aa'sis of the offense was that
lafayette was not gainfully employed (Transeript, p. 21,
Plaintiff’s exhibit 5, P. 15). At other times, however,
the graveman of the off;nae conuist;ed in Lafayette's
having begged for money. (Transcript pp, 23=-24;
Plaintiff*g exhibitv#s, Pe 18>). .N.anifegtly, there was
no basias for either accusation.

As to thae claim that I.afay"ette; wag not gainfully
employed, the ch.;Lef Justification advanced by the sherifr
for believing it to bae true was that he had received "re-

ports® to the effect frocm numeroua tnnaned and unremembared

persons (Tranacript, p. 21, Plaintifs's exhibit #5, pp. 15,




16, 19). ZESE Sheriff did not, of ourse, "know"” whether
the reports were made because of the work Lafayette was
doing in relation to voting. (Plaintiff’'s exhibit #5,

P. 16,/ The sheriff also testified that he bad been un-~
able to iearn.whegher Lafayette was gainfully éméloyed
{Transcript, p. 26, Plaintiff's Exhibit #5, ép. 15, 16.)
However, it is very difficult to ascertain precisely what
kind cf inquiry, if any, the sheriff undertoock. At cne
point, he testified that ingquiries had been made cof

people who knew Lafayette, and that from these inquiries
the sheriff had learned that Lafayette was a volunteer
worker for SNCC. (Plaintiff's exhibit, #5, p. 19). TYet

at another paint, the aheriff testified that he had thought.
it would be a “waste of time* to ask any of tne Regrao
citizens of Dallas County what Lafayette was doing.l;;;ana-
eript, page 2A) Moxe aignificantly still, although the

sheriff had a conversation with Lafayaette on Juna 17, 1963,

he did not, aprarently, sce fit to aask Lafayette about his

Aamaan Lo ol m

means of support.

(Transeript, page 24.)




As to the charge thgt Lafayette’s vagrancy con-
sisted in beéging for aonay. this reduces itself to a
"report received by the gheriff that Lafayette had Leen
tegging for money om June 17, 1963 (Plaintiff's exhibit
#5, page 20, Transcript, pp. 24). AEE is noteworthy,
toco, that the sherif: could not make up his mind whether
this repo?t had come from his>deputies or an informer
('rranscript:, P. 23, p. 24, Plaintiff;s exhibit #5, Dp. 20_7
It is evident that the "begging” occurred at the June 17,
1963 mass meeting. (Plaintiff's exhibit.#s, Pp. 20-21),
The sheriff‘di& not know whether Lzfayatte had been
"begging” money for his own bersonal nceds ‘or for a
cause. *I know nothing but begging for meney, " he said,
(Plaintiff's exhibit #5, p.lla). That, apparently, was
good encugh for the sheriff, It was gooq anough éo Justify
tha execution of a warrant for the arreat and incircera—
tion of Lafayette. It was good encugh for the sheriff
even though he kzow that funds had basen sclicited for
voter ragistraticn activitiss at tha May 14, 1963 mass

maeting (Raport of Deputy SharifI patas, Plaintifs's aite

~yre
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hibit & 29), even though he knew Lafayette was working
on the voter registration drive and was.in charge of
the mass meeting (Plaintiff's exhibit #5, p. 17) and
even though he must have known, what any reasonable man
surely knows, that funda are necessary to support the ex—
penses of any sustained educaticnal and civiec undertaking
and that solicitations are the order of the day at all
such gatherings, zgéting pursuant to a subpoena duces
tecum the sheriff produced at the hearing on Julj 25, 1863
the_notes made by his deputies at each of the mass meet-
ings. While the sheriff had men taking notes at each of
the meatings he was,i%axplicabiy, unable to produce any
notes made of the Juna 17, 1963 meeﬁing. (Transcript,
p. 11, 12)_7

If the claim that thare was any sufficient cause to
Justify the ghariff's exacution of the affidavit and warrant

for Lafayetta'’s axrest atraing exsdulity, the circumstances

e ey o
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surrounding the arrest of Lafayette fare no bettex. To

Pegin with, he had $27.75 in his possession when ar-

rested by Deputy Sheriff Webe; {Plaintiff's exhibit #5,
op. 13, 14). Then, when Webber asked Lafayette whether
he was employed, Lafayette responded that he was indeed

working for the Dallas Ccunty Voters League. (Plaintiff's

exhibit #5, p. 25). Deputy ¥Webber understocd Lafayette
to have said that he was working with “the Dallas County
Voting Registration* (Plaintiff's exhibit i#5, p. 10). And
Deputy Webler. apparently chose to construe this as prcof
that Laﬁayette was unemplcyed because he, Dceputy Webber,

knew that Lafayette was not an employee of the Dallas

County Board of Registrars. (Plaintiff's exhibit #5, p.

10). Thus, was Lafayette's vagrancy f£irmly established.
Suffica it to say, Lafayette was acquitted of the charge
in the Dallas Ccunty Court on June 20, 1963,

Any fair reading of the testimcay elicited at

Barnard Lafayetta's trial for vagrancy, and of Sheriff
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