Clark’s tcati;mony at the July 25, 1963 hearing on the
Plaintiff's motion for a preliminary injunction impels

the condusion that the sheriff could not have believed
that he had any sufficient legal.justifiéation for execu-
ting the affidavit,and warrant for Lafayette's arrest.

Any fair reading.o; the relevant testimony reveals that
Sberiff Clark was fully.aware cf the reason fer Lafayette's
Presence in Selma and of the degree ;f_Lafayeﬁte‘s in-
volvement in and supervisicn over the Negro voter registra-
tion drive, ang any fair reading of the testirony reveals,
too, that the Sheriff must have known vwhat effect tﬁe
arrest of Lafayette would have an the voter registration
drive. Thus, it must be concluded that the only purpose
Shericr Clark could have had in acting as he did was tc

interfere with and frichten Lafayette and thereby impede

the voter registration Qdrive and intimidate prospective

bt )

%
- Hegro registrants,

3. Ia Arrast of Aloyondor Brown - It ig diffi~
calt to imagine a gat of circunstorcas laas credible

than thoge which ars Zupposod to have juatified Sharifs

¥ pyey
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Clarke in arresting and imprisconing Alexander Brown
on the charge of.vviolatinc_‘; Title 14, Section 229 of the
Code of Alabama,

Tha sheriff and some of bis deputies were in
the immediate vicinity of the mass meeting which was

being held at the First Baptist Church on the evening of

July 22, 1963. Tho sheriff stoped the car which Brown

was driving because only one headlight was working.

(Transcxipt, p. 31). When the sheriff asked nhim his

name, Brown replied: “Alexander Brown." VWhen the sheriff

asked him to produce his driver's license, he produced it,

Vhen the sheriff saw that it was issued in the name of
Alexander Liocnel Love, he promptly and summarily placed

Brown under arrest and had him sant to jail. There

" Alexandar Brown spent the night.

We know what the gheriff did not do. EHe did not
ask to see Alaxander Browan'as birth cartificate, althcugh

Brown had a copy of it with him, (Transcript, p. 71} Ee




did not ask to see any other idmtificgtion. altheough
Brown had at least 5 other means of identification on
his person at t;he time, (Transcript, P. 72, Plaintifs's
e=ibit #3233}, Eo @ia pos 2z vhether Brvown had ANy ex-
planation for the discrepancy between the two names,
Nor, most significantily of_ all, did he even pexmit
Alexander Brown 'tc explain the divscrepancy, although
such an cxplanction was attempted, ‘emev PPe 70=~
71}). Brown alzo attempted to expléi.n the discrepanéy

to the deputy sheriff who took him to jail with a com-
parable laclh of success, (Transcr.ipt, Py 7). Brown's
explanation was simply that he had been Lorn “Alexandex
Licnel Icve", but had bean raigec Since birth by his

grandmother, Hattie Brown. Thusg, he had always used the

name of “Brown”, However, beacauss he was Tequired tq

furnish a birty certificata in order to receive a driver’s

licenge, the license was made out in the name of "Love”™,

(’I‘ranzczipt, b 71, 72).

—
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Each of the persons arrested was active in the Dallas
County Voter Registration drive. Each of the persons

was known by the sheriff at the time of the arrest to ke
working on voter registration activities, Each of the
three was a youth and. hence less able than others might
have been to provide funds necessary to secure his release
on bail., Each of the three was himself unakle to vote

in Dallas ccunty, and this apparently led the sheriff to

believe that the arrests could not constitute intimidation.

More significantly, still, in each case the shariff -

seized readily upon the most convenient pretext under

which to arrast them. 1In each case ha monifogtad on une

mistakable dezira to blingd h;mself frem learning any

e2zon why the arzast might not ha justified, In Bosie

Reese's caga, it was enough that Roeas reappeared In the
County Courthouse, It didn't matter that he was not

even near tha votar regiztration lina at the time. In
Berzard Lafsyatta’s casa it wag 8ufficient that the abarif:

@id not kncw whetliox Lafavatie was employsd, and it wag

T e
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sufficient that Laflayette had Leen reported to have
*Pegged” for money at the June \1“7 mass meeting., It

did not matter that the sheriff never asked Lafayette
or other Negrces akout his employient; ncr did it ma.t-
ter for what cause or in what context Lafavette had heen
"begging®. In Ale:xander Brown's case, it was enough
that Alexander Brown's name did not match the name on
bis driver's license. It did not matter at all that

Mlexander Brown had a perfectly plausible and rsascnatle

. explanation, or that he tried tc tell the sheriff what

the explanation vas.

When viewed in this context, it is impossible,
the plaintiff sulirits, tc draw any conclusicn other than
that in making each of these arrests the sheriff's
paramount, {f noﬁ only, purpcde was tc interfere with
the operation of the Negro voter registration campaign
by directly intixuoat..mg ‘and interfering with those who
were most active in it, and by thereby indirectly in-
timidating all who might seek to become more active.

In 8o doing, the sheriff acted in clear and cpen defilance
of the cammand of the Fifteenth Amendment and the pro-.
vislons of Section 1971(a) and (b) of Title 42, ix.s.c.

4. Ihe Surveillance of the Maszy ¥2atingm - It

goes without saying that law enforcemcnt officlals have
an important duty to furnish proper 'zmd adequate protec-
tion to those attending public ‘gatherings. It is beyond
argument, teco, that thesa same officials have a more

geraxal duty to ascure tha maintenance of law and ordar

# o+ e+ v & ——
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on the occasion of any such qathéfings. For these réasona,

the plaintiff does pot and could not com plain in any way about
the presence of a reascnable m number of law enforcement
officers in the immediate vicinity of the various mass meetings.
Indeed, given the apprehensions which doubtless created in the
white community by the announcement that the Negro citizens

of Dallas County vere going to hqld a public voter registration

meeting, there may even have been mors than sufficient causge

for the presence of the extremely large number of shdriff's

possemen at the first mass x ﬁeeting. All of this the plaintifs
readily concedss, and were this all the sheriff had cone, the

plaintiff would have za no complaint,

Eut the sheriff and those acting under his directicn
did much more. They did much moere than §imply provids fully
adéquata protection for theANegroea attending the mass meetings,
and they dig faf morae than takq such reasonable meaguras as
wverae needad to asgurs the maintcnanc? of law and order. In

particular, the sheriff and hig deputiga engaged % systematically

'in at least thres practicas which did not hava, and which could

not have had, any reasonabla relaticnship to legitimate pro-
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stwerim tective or enforcement aims, and which, instead, ecould
enly have.beun undertaken for the purpose of Intimidating those
pfrsons present at the tmeetings, oxr contemplating attendance
at them, Those prgctices were (1) the open recording of the
license plata numbers of cars parked at and 1n‘the vicinity of
the mass meetings: (Zs,the stationing of law enfo:cemapt
officials inside the meetings for the purpose of having them-
make a.tull written record of what transpired; and (3) the plac-
ing of a ¥w law enforcement official ineside the mass meeting
for the purpose of having him mazke a contemporaneous broadcast
of the meetin to police officials outside.

As to the takiné of the license plate numbers, the
sherlff made aeveril half-hearted attempts to justify this
actiQity by referring to the prﬁsance of xx several ocut—of-
county cars (T. pp. 28, 37). Tha fact is, kzmery however, that
the sheriff and his men did not siwply take thalicense numbers

of suapicious cars. Instaad, "We tcok down all the tag nuabers

in the vicinity of each place...{and)we looked wzis up to see
who they balcrged te.” (T. p. 37) (The sheriff was unable to

locata or produce the list of tag ruaberz and the names of the

puy
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owners (T. p. 37, p. +) They even made a racord of the

-license plate numbers of the cars which were parked in the park-

ing lots of the churches at which the mass meetings wmm were

held (T. pp. 92-93, affidavit of Bernard Lafayette, p. 6; affi-

davit of James Gildersleeve, p. 4). They could surely have
had no other purpose in doing so other than to memmk compile
a fecord of the names of the Negro citizens who were attending
the meetings. And while we can only speculate as to the use
which might have been made of such a list, it does not require
much imagination to =xgx enfision what the effect of this
activity must have been on the Negro community, Nor, is it
hard to believe that the sheriff did not know what éffect tﬁis
massive identific;tion program would have in a comﬁunity in
which, like almozﬁlany othaer Southarnfcommunity, the economic
livelihood of most Mx Negrass is dapencdent upon the suffarence
of.a white employes or white purveyor of goods and le;vices.
The presence of uniformed officers inside the meetings
can only have had, and can only have baan kncwn. to have had,

a like effect, Yet, the officarz ware not simply stationed

in3ids the maeatings as obsorvers. At least ome of them was

S — .
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assigned the task of making a written record of the events

which oécurred and the speeches which were made (T. PP. 12, 3€.

P's exhibits No. 29-32}. Another came to each meeting equipped

with a walkie talkie over which he broadcasted a running com—

mentary to the officials outside. (T. PP. 12, 36; affidavit

of Barnard Lafaystte, DP. 4, 7: affidavit of James Gilderslaeeve,

pp. 3~3. That their talks were more than simply reportorial can

be seen from the notes which constitute plaintiff's axhibits

meetings, are the

31 and 32. There, with the events of the

names of persons in the audience who were recognized by the

police office — and even a stray license number.
Short of forcibly interfering with the conduct of the
at all, it is

neetings or of preventing them-from‘occurrinq

difficult to imagine a more intimidatozy mode of behavior than

that engaged in by the sherlff ;nd his men. To be sure, there
are times mx at which, and there ar places in which, the presénce
of police officers engaging in this type of surveillance —
{nexcusable as it may be ~~ would hava l1ittle if any effect upon
tha willingness of a populace to attand such meetings or to

particirata actively in the course of the meatings. But it 1z 2lso
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a fact -——albeit a disgraceful one — that this could not have
been true of the Negro citizens of Selma, Alabama, meeting to
discuss voter registration activity in the year 1963. For these
Negrqes knew they lived in a community in which as a class they
had been virtually unable to become ragistered to vote. They
knew, too, that the leader of the voter registration campaign
and the most active participatnt of fhe meetings, Bernard
Lafayaette, had been strqu by unknown and unapprehended white
assailants early in June of 1963 and had been arrested for
vagrancy by ofders of the pid¥ chief law enforcement official

of the County one week later. All this the sheriff knew as well,
And yet daxik despite this — or rather —- because of this, he

s tationed men ox% inside and outside the churches during the

meatings so that the people there would know, that he would know

- who it wds who was coming to the maetings and what it was they

said thera, Thae wonder is not that thesa activitias w took thedir
toll upon Negro registratica acti%ity,but that so many Negroes
attended the meetinga, the sheriff'a attampis at timidation not-~
withstanding., (But take their toll they did. The voter ragis-

tration clinics which enjoved an avarage attandanca of about 40
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persons each month from February through May could attract only
14 persona in June, 5 on July 2nd and »ux none thereafter. The
clinics wers suspended after July 16, 1963 because of the lack

¢ attondanca S22 T, pp. £7-90, P's exhibit No, 30,)

- e e

B. The Case Against Defendant Blanchard McLsod

The evidence again-st’deféndant McLeod can be stated quite
succinctly, He was and is the Circuit Solicitor for the kA
X@i Fourth Judicial Circuit of Alabama. In that capacity he
prosecu.ted each of the three persons arrested by sheriff @lark
Clarkx: Reese, Lafayette and Brown. In each of these thrae
cases, Mcleod undertook the prosecution without making any real
attemgt;,‘l‘:u ascertain whether the charges had any basis in fact,
Inl;t least two of thesa thraee casas he had more than sufficient
reaazon to know that the charges were baselesa. In all threa
casaes he knew full well of ﬁha. degree of the accumed's involve-
ment %X in local voter ragistration activity, 1In such circum-
stances, the plaintiff gubmitcs, the only raasonable infaraics
which can be drawn is that McLaod's purpcse in pursuing thssce
Progecutions were simply to giva ccatimuad impatua to the
intimidatory purpcse and effect of tha shariff's anticedsnt

- o o




In the case of Bosie Reese, w; begin with the fact that prior
to the date and time of trial - Bune 20, 1963 — McLsod had done
nothing but & talk to the arresting officer s%9x (T, p. 107).
Then, even though the case was not finally heard until‘Jﬁly’ll,
1963, we learn that no investigation was made by McLeod during
that w two week period (T. p. 107).

This was the case, despite the fact that as a result of
Counsel's arguments of June 20 and Jund 27, 1963 MclLeod surely
knew that it was the defendant's contention that Reese had been

arrested because of his voter registration activities., #£p (P's

exkitrchdiete exhibit #6),

McLeod's concduct vis-a-vis the Prosecution of &£ Lafayette
was more ominous still. Here, Qe begin with the fact that McLepd
wag present Iin the wimxe vicinity of the May 14 mass meefing:
that ¥ he knew the meeting was concarned with voter registration;
and that he knaw of Lafayette's involvement in the meeting and
the voter registration drive. (T. pp. 107-108, 110-111, 1}3).

Ve continue with the fack that, dagpita this knowledga, McLeod

"was not intarested”™ either before. or aftor Lafavatia'n arrest

in learing ky whom Lafayettz was employed. (T. p, 113) Indeed,

the only defense offerasd Ly Mcleod was that & he hag offerad to

s e —— e,
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not prosecute Lafayette's case, -Af Lafayette's attorneys would
tell him that Lafayette was gainfully employed, {T. pp. 106,
112-1139%. McLeod's testimony on this point was flatly and un=

equivocally denied by ® Solomon Seay, onz of ¥ Lafayette‘s
attorneys (T. p. ). (Two reveazling indications of McLeod's
attitudes toward Lafayétte'n activities in particular and the
voter registration drive in general are, first, his “proud®
present membership in the ¥ilcos County “hite Citizens Council
and his past membership in the Dallas County Citirens Counéil
fT. p. 109} and seéon@, his- insigtence, under cross-examination,
that Mr. Doar knew Lafayett's purpose in coming to Selma because
*You all knew, because you al sent him down here.” (T. p. 113).%
The clearsst indication of McLeod's total lack of interest
in satisfying even the most minimal standards of prosacutorial
inquiry is found Z=irdx in his prosecution of.AiexandgrbBrawn.
Brown's i arrest'f:o_ok place on July 22, 1962, ng trial didnot
pa occur umtil August 1, 1963, In the interim, and i? particular
on % July 25, 1963, ticlecd was mada fally cognizant of all of the
circumstances surrounding Brown's arrest and of the complete

abaancs of anv basis for believing that a viclation of Title 14




Saection 229 of the Zaiix Coda of Alabama had occurred. For,

deapit; the fact that Brown, while undsxr oﬁth, had fully explained
th? discrepancy between the name hg uses and the name which appears
on his drivers license (T. pp. 68-~73) and m despite the fact that
McLeod was present throughout the entire hearing, McLeod pressed
on one week lata; with the prosacution of Brown for ghw this
offense (See P's exhbit‘#45)

In circumstanc§a guch as these it {s the plaintifffs con-
tggtion that the eviience clearly indicates that Mcleod could not
have been making an-hoﬁeat attempt to prosecute only those cases
vhich in his considered judgment indicated a violation of Alabama
law, Instead, it can only be concluded that hias purpose in

prosecuting was to ill use the mechanism of the mxw criminal
prosacution and tha tanctiong of the cximinal law as the means by

wvhich to intimidate further those parsons who had been actively

working on behalf of Hegro voter registration.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA
NORTHERN DIVISION

THE UNIm STATES OF AMERICA, ; PQ&C{ /{.’m: 3 G
Plaintif?, g
v, ; CIVIL ACTION NO. 3/88-( 3
BLANCZARD McLTODR, ET AL, )
) ( e Suuf o Plaky Cig 24 ind
Defendants. ) 4 A pnsld S Aot fn

TRe

MEMORANDUM OF PLAINTIFF IN SUPPORT OF
APPLICATION FOR TEMPORARY RESTRAINING ORDER

drficials of Dallas County, Alabama have issued subpoenas
for six attorneys in the Civil Rights Division of the United
States Department of Justice, including Assistant Attorney
General Marshall, and for certain Negroes, some of whom reside
. in Dallas County. These subpoenas call for the appearance of
these individuals before the’Qounty Grand Jury which is
currently in session; the subpoeras directed to the federal
officials, one of whom was personally served on Friday,
November 8, place the appearance date at Wednesday, November 13,

The United States has filed a coumplaint in this court in
two counts: (1) that Dallas County officials seek to use the
County Grand Jury to investigate and interfere with the opera-
tions of the Civil Rights Division of theVDepartment of Justice
in contravention of the limitation on state powers in our
federal system;_(ZY'igat these officials seek to use the Grand
Jury in aa effort to intimidate potentilal votes in violation
of 42 U, S3.C, 1971(b).

While the United States ha; filed a motion for preliminary
injunction against both the summoning of attorneys of the Civil
Rights Division of the Justice Department and the contemplated
investigation of fhe Grand Jury itself, the Governrment's applica-
tion for a temporary restraining order is direc<ed solely againast

the former. In other words, the requested texzporary restraining
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

NORTEERN DIVISION

THE UNITE:D STATES OF AMERICA, ; Pa&c{ /f,'eu 2, oy
Plaintifr, )
v, ; CIVIL ACTION NO, 3/889-(3
BLANCEARD McoLE=OR, ET AL, g .
) (-Jl-.. 5-«7:— PI«..L’ Clg o iand
Defendants. ) ol Rl G Aplab, G

TRe

MEMORANDUM OF PLAINTIFF IN SUPPORT OF
APPLICATION FOR TEMPORARY RESTRAINING ORDER

Officials of Dallas County, Alabama have issued subpoenas
for six attorneys in the Civil Rights Division of the United
States Department of Justice, including Assdstant Attorney
General Marshall, and for certain Negroes, some of whom reside

. in Dallas County. These subpoenas call for the appearance of

these individuals before the'Gounty Grand Jury which is

currently in session; the subpoenas directed to the federal

officials, one of whom was personally served on Friday,
November 8, place the appearance date at Wednesday, November 13,

The United States has filed a complaint in this court in
two counts: (1) that Dallas County officials seek to use the
County Grand Jury to investigate and interfere with the opera-
tions of the Civil Rights Division of therDepartment of Justice
in contravention of the limitation on state powers in our
federal system;‘(ZY‘Q;at these officials seek to use the Grand
Jury in aa effort to intimidate potential votes in violation
of 42 U.3,.C, 1971(b).

While the United States ha; filed a motion for preliminary
injunction against both the summoning of attorneys of the Civil
Bights Division of the Justice Department and the contemplated
investigation of fhe Grand Jury itsel?, the Government's applica-
tion for a temporary regtraining drder is directed solely against

the former, In other words, the requested teaporary restraining
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order would prevent the enforcement or service of subpoenas

directed to Civil Rights Division attorneys pending a hearing

by this court on the motion for preliminary injunction, By

the same token, 1t would not otheryise prevent the functioning
of the Grand Jury itself. This memorandum is confined to the
request for a temporary festraining order.

The pfincipal business of the Dallas County Grand Jury
which will meet on November 12, as stated by County Solicitor
Mcleod, will be an impermissible investigation by a State
Grand Jury of the- Civil Rights Division of the Federal Govern-
went, Department of Justice. Such an investigation wo.-4d
interfere with the functioning of the Urnited States Govern-
ment and would reflect an excursion beyond the boundaries pf
state power in our federal system It would also exceed the
powers of the Grand Jury under Alabama lavw,

I. THE IMPENDING GRAND JURY INVESTIGATION

IS AN OBSTRUCTION OF THE FUNCTIONING

OF THE GOVERNMENT OF THE UNITED STATES
AND- IS BEYOND THE POWER OF THE STATE.

Governor Wallace’'s statement o October 17, which was
quoted in both the Montgromery and Birmingham papers, indica-
the nature and purpose of the Dallas County Grand Jury®s pro-
Jected investigation. Discussing his allegation that the
Department of Justice had provided Rev, Hartin Luther King
with transportation around Alabama, he said that this "is
a ﬁatter which should be called to the attention of the people
of this country." Dallas County Solicitor MclLeod's statement

of November 7 expanded on Governor Wallace'’s remarks. Respcid.

ing to the disclosure by the Department of Justice that Mr. King

had used an automobile rented by the Department, Mr, MclLeod

aggerted a need to publicize the activities of a part of the

executive branch of the Federal Government, saying,

———
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"¥e do not intend to call off our investi-
gation just because a part of the truth

has been told. We intend to let the
American people know who are the leaders

in fostering the activities of Martin Luther
King. ¥e intend for that to be our main
business and we intend to remain in session
28 long as necessary to get the facts."

So that there would be no mistake about the already
obviocus implicatiom that Department of Justice persomnnel are
"the leaders in fostering the activities of Martin Luther
King," Mr. McLeod declared explicitly that the principal busi-
ness of the Z-and Jury will be to investigate the role of the
Department in the area's racial unrest. |

This declaration of intent has been borne ocut in fact.
Preparations for the Grand Jury’s inquiry began with the mail-
ing of subpoenas to six Department of Justice attorneys, all
of them in the Civil Rights Division, including Assistant
Attorney General Burke Marshall and his First Assistaat, John
Doar. One of the attorneys, Mr. Mclntyre, to whom a subﬁoeua
wvas addressed, has been with the Department only a few weeks,
Anbﬁ@er attorney, Mr., Marlin, who has been in Selm# working
on Qoter registration matters, was personally served on
November 8.

The conclus%on is therefore inescapable that the State of
Alabama through the Dallas County Grand Jury has undertaken an
investigation of the Civil Rights Division of the Department
of Justice, and has done so in a manner calculated to harass
that Divisisn’s attorneys in the perforamance of theilr duties,
It is reasonable to assume that any attorney from the Civil
Rights Division who comes to Alabama on federal business will
be served with a subpoena, and possibly subjected to the threat
of state sanctions if he refuses to divulge information derived
while discharging his federal responsibilities. These are the
intolerable prospects of an investigation by the State of an

-arm of the Federal Government,
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It i3 an extremely rare occurrencse in our federal system
for a State to undertake a course of action so manifestly
outside its power as an investigation into the activities of
the Fed&ral Goveroment, When this did happen, in Pennsylvania
in 1936, a Pederal Court, at the instance of the United States,

promptly enjoined the investigation., United States v. Ovlett,

15 F. Supp. 736 (M.D. Pa. 1936). The facts underlying Owlett
and the reasoning which the court there adopted are pertinent
to the present attempt to subject the operations of the United
States to state investigation, In that case, the Pennsylvania
State Senate had become concerned that the Work Progress Admin—
istration was being used in Pennsylvania as an arm of the
State Executive Administration for the purpose of building
uUp a political machine instead of the agency's stated purpose
of alleviating unemployment, It accordingly established a
coumittee to investigate the organization and administration
of the ¥PA in Pennsylvania. The committee began its task by
subpoenaing the four top officials of the WPA operation in
the State., These officials refused to appear, and the United
States sued to enjoin the committee from pursuing its investi.
gation, alleging, as we allege here, that the committee's
charted pzth would be

"contrary to and in obstruction of the

proper governmental functions of that

agency and of the laws of the United

States ot 4dmerica; and that unless

respondents are restrained the United

States of America will suffer irreparable

injury for which there 1s no adequate

remedy at law." 15 F, Supp., at 737,
The Court found that the ccnteuplated inquiry was "contrary to
and in obstruction of the pProper governmental function= of the
United States’: 15 F. Supp., at 740, as the Goverament had
urged, and added the Separate finding that the coumittee had

"no jurisdiction to investigate' the WPA. 1Ibid. With the
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additionil finding that the United States had no adequate remedy

.at law and would suffer irreparable damage unless the comnmittee

'ere'restrained from proceeding further, the injunction issued,
The‘impending Grand Jury investigation of the Department

of Justice is on all fours with Owlett. One need only substitute

the Department of Justice as the federal agency referred to,

the Grand Jury as the investigatory body, and Alabama as the

moving state, and the Court’s reasoning in Owlett could as well

be the ratio decidendi of the present case:

"The attempt by the respondents, a
committee appointed by the Senate of a
sovereign state, to investigate a purely
federal agency is an invasion of the
soverelgn powers of the United States of
America, If the committee has the power
to investigate under the rescilution, it
kas the power to do additional acts in
furtherance of the investigation; to issue
subpoenas to compel the attendance of wit-
nesses and the production of documents,
and to punish by fine and imprisonment
for disobedience. When this power is
asserted by a state sovereignty over the
federal sovereignty, it is in contravention
of our dual form of government and in
derogation of the powers of the federal
sovereignty. The state having the power
to subpoena may abuse that power by con-
stantly and for long periods requiring
federal employees and necessary records
to be before an investigating committee,
This power could embarrass, impede, and
obstruct the administration of a federal
agency." 15 F. Supp., at 742.

The Court's reasoning as to why the United States kad no
adequate remedy at law is equally applicable here. In the present
instance, as in Owlett, approval of state power to investigate
dght well result in the Department's "employees ... being con-
stantly called from their duties, ... its records ... [being]

constantly kept from official use, ... [and] its employees subw

Jected to illegal fine and imprisonment." 15 F, Supp., at 743.

Here, as in Owlett,

"The suggestion that federal enployees
could refuse to obey the subpeoenas, or seek
relief by habeas corpus froo .imprisan—ant
for disobSdience, is no relief. "dlthough
these remedies might in a measure protect
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the individuals, they do not in any degree
protect the United States of America from
an invasion of its sovereignty or from
vexatious interruptions of its functioms.
If the United States of America were left
to such remedies, it would be subjected to
confusion and a multiplicity of suits.
The respondents, unless restrained, are
free to resort to different courtis of
co-ordinate jurisdiction within the
commonwealth of Pennsylvania in attempts
to punish federal employees for dis-
obedience to subpoenas, or to compel
attendance of witnesses and the produc-
tion of documents. A court of equity
will not subject the United States of
America to a multiplicity of suits or
compel federal officers and employees

to incur the risk of fine and imprison-
ment to protect the United States of
America from an illegal invasion of its

sovereignty.”" Ibid.

Both this case and Owlett reflect a more general
doctrine, which the Court there stated at the outset:

“The complete immunity of a federal agency from state

interference is well established.™ 15 F. Supp., at 741.

It would be fruitless to discuss the many cases in which
=/

this doctrine has been applied. It is5 crucial, however,

to understand how fumndamental is the principle which

- underlay the development of the doctrine. 1Its beginning,

in fact, coincides with the beginning of American consti-
tutional history. "The general government nust cease to .
exist," said Justice Story for the Supreme Court in Hartin'

v. Hunter's Lessee, 14 U.S. (1 Wheat.) 304, 363 (1816),

*/ See, e.g., Oshorn v. Bank of United States, 22 U.S. (9
Wheat.) 77c (1¥Z4); Buchanan v. Ale=ander, 45 U.S. (4 How.)
20 (1846); Van.Brocklin v. Tennessee, 117 U.S. 151 (1886);
Bowles v. Willinshzn, 321 U.S. 503 (1944); Shanks Villare
Connittee dgalnst Rent Increases v. Cary, ;57 F. 2d 212, 217
(2 Cir, 1952); Tn re Turmer, 119 Fed. 231 (S.D. Iowa 1802);

Bx parte Shocklay, 17 F. 2d 133 (N.D. Ohio 1926); Pennsylvania
1]

Yurnpike Coma’'n v. HcGinnes, 179 F. Supp. 578 (E.D. Da.

a¥7°d per curiam, 270 F. 2d 330 (3 Cir. 1960); Parry v.

Jelaney, 310 Uass. 107, 37 N.E. 2d 249 (1941); Peoole ex
rel. Brewer v. Eidd, 23 Micxi. 440 (1871); Helms v. k—carmancy
Crop & Ssed Loan Office, 216 N.C. 581, 5 S.E. 2d 822 (Iu39);

Board ox Health v. ¥Wilson, 181 S.W. 2d 999 (Tex. Civ. App.
1945) .

b}
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"yhenever it loses the power of protecting itself in the exercise
of its constitutional powers." Brief reference,fo a few of the
important applications of this principle, some of them cited

by the Court irn Owlett, will demonstrate their relevance both

to that case and to the present case,

In Tennessee v. Davis, 100 U.S, 257 (1880), the Court

considered and upheld the constitutionality of § 643 of the.,
Revised Statutes (now 28 U.S.C. § 1442(a)(1)), which provided
for removal to the federal courts of prosecutions and actions
brought against federal officials in state courts for acts
done by and under the aunthority of the revenue laws of the
United States. In the Court's view, the reason for such 2
gtatute, as well as the very‘basis'of its validity, was pre-
cisely the reason which underlies the need for injunctive
relief here. A government can act only through its officers
and agents, and our dual sovereignty makes it axiomatic that
these persons must act within the States, If a Sfate could
axrest and try a Federal officer, "the operations of the
general governuent may at any time be arrested at the will

of one of its members." 100 U.S,, at 263, The Court
realistically recognized that a State's legislation "may be
unfriendly, .‘. . may affix penalties to acts dome . . . in
obedience to . . . [the central government's] laws, . . .
[and] may deny the authority conferred by those laws." Ibid.
The Court's disposad. of the idea that the exercise of consti-
tutionally conferred authority can be thwarted by a State
government in the‘following words: "'We do nﬁt think such

an element of weakness is to be found in the Constitutidﬁi"

Ibid. The State's projected utilization of its Grand Jury

—
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in the present case amounts to exactly the kind of assertion
of power which was discussed so profoundly by the Court ;n

Tennessee v, Davis. For the sreservation of our system of

~dual sovereignty the answer to that assertion of power must

be the same as in Tennessee v. Davis -~ that there 1s no

such weakness in our Constitution,

A similar position was asserted by the Court in Tarble's
Case, 80 U.s., (13 Wall.) 397 (1872). A court commissioner
of the State of Wisconsin had attempted, by issuance of a writ
.°£ habeas corpus, to procure the discharge of a young man
from the custody of a recruiting officer of the United States,
with whom the young man had enlisted as a soldler, Justice
Field phrased the question before the Court in terums of
"whether any Judic;al officer of a State has jurisdictien to

{gsue a writ of habeas corpus . ., . for the discharge of a

person held under the authority, or claim and color of the
authority, of the United States. . . .™ 80 U.S, (13 Wall),

at 402. The Court gnswered the question by analyzing the
interference with the affairs of the central government

which would occur if the States had power to inquire into

the validity of federal custody, and concluded that the existence
of such a powér in relatioﬁ, for instance, to the railsing of

an army would have the effect of "greatly impairing the effi-
ciency, if it did not utterly destroy, this branch of the

public service." 80 U,S. (13 Wall.), at 408. The Court there-
fore held that the States have no jurisdiction in the questionéd
premises, and concluded its argument with the statement, equally

ipplicnble in tha present circumstances, that "It is manifest
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" that the powers of the National government could not be
exercised with energy and efficiency at all times, if its
acts could be interfered with and controlled for any period
by officers or tribunals of another sovereignty."” 80 U.S.

(13 Wwall.), at 409, See also Ableman v. Booth, 62 U.S.

-

(21 How.) 535 {1858).
Still a third relevant application of the general

principle of Martin v. Hunter's Lessee is In re Neagle, 135

U.S. 1 (1890), where Justice Field's marshal, in the custody
of California authorities after having killed a man wh. Was
attacking the Justice, was released on federal habeas corpus
without having had to stand trial. In .the coufse of its
.reasoning the Court quoted extensively from Tennessee V.
Davis; supra, concluding ultimately that '"if the prisoner

is held in the state court to answer for an act which he
was authorized to do by the law of the United States, and
4¢ in doing that act he did no more than what was necessary
and proper for him to do, he cannot be guilty of a crime

under the law of the State of California.," 135 u.s., at 75.

See also Ex parte Royall, 117 U.S. 241 (1886); Ex parte

Beach, 259 Fed. 956 (S.D, Calif. 1919) Again, the principle

is the same -— 2 State will not be allowed to frustrate the

perforuaance by federal officers of their duties., It is that

principle which the Court in Owlett applied and which we urge

the Court to 2pply today to prevent an otherwise inevitable

and continuing pattern of interference with and harrassment

of Depacrtment of Justice attorneys who are in Alabama only-

for the purpose of performing their assigned duties.
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In addition to the applicability here of the basic
principles concerning the relationship of the central
government to 1ts member States, the principle underlying

such cases as Barr v. Matteo, 360 U.S. 564 (1959), and

Gregoire v. Biddle, 177 F. 2d 579 (2 Cir. 1949), cert.

denied, 339 U.S. 949 (1950), is also instructive. Theee
cases of course are the leading expressions of the official
immunity doctfine, which protects federal officials from
suit for acts done within the scope of their authority.
The breadtlh of this protection is instructive as to why
the threateuéd calling of Department of Justice attorziss
here would be an undue interference in the performance of
federal duties. The courts in the official immunity cases
kave felt that the interest in keeping all officials from
the burden of a trial is so great that certain lines of
inquiry must be kept completely closed. Thus, it is
simply not open to a plaintiff to prove that the official.
though acting within his powers, did so for perscnal

motives or out of nalice. Barr v. Matteo, supra, 360

U.S., at 575; Gregoire v. Biddle, supra, 177 F. 2d, at

581; see also Bradley v. Fisher, 80 U.S. (13 Wall.) 335

(1872); Spalding v. Vilas, 161 U.S. 483 (1896); Yaselldi

v. Goff, 12 F. 2d 396 (2 Cir. 1926), aff’d per curiam,

275 U.S. 503 (1927). Similarl}, the definition of scope
of authority is not limited to acts of an official whick
turn out to have been authorized, but extends to act

which were done "in relation to matters committed by law
to his control and discretion," Standard Nutnlargarine

Co. v. Mellon, 72 F. 2d 557, 559 (D.C. Cir.), cert. denied,

293 U.S. 605 (1834), or which had "more or less conmnection

with the general matters committed by law to his control

or supérvision." Spaldiar v. Vilas, supra, 161 U.S., at
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498; see also Cooper v. O'Connor, 99 F. 2d 135, 139
(D.C. Cir.), cert denied, 305 U.S. 643 (1938); Gregoire
v. Biddle, supra, 177 F. 24, at 581. This strong policy

against inquiry into a federal officer's performance
of his functicns is applicable in all courts, federal
and state. A similar concern should prevent the
federal officials involved here Ifrom having to appear
and testify before a State investigating body about
their activities on behalf of the Federal Government.
II. THE UNITED STATES HAS NO ADEQUATE

REMEDY AT LAW AND A FEDERAL COURT

1S THE APPROPRIATE FORUM FOR THE

GRANTING OF EQUITABLE RELIEF.

The United States has no adequate remedy at law.
That it will suffer irreparable injury if this Court
does not issue its preliminary injunction to protect
the subpoenaed attorneys from appearing before the grand
Jury and the hazards entailed therein is demonstrated
initially by reference to the quoted discussion from
Owlett, pp..5. 6, supra, which explained why the Federal
Government's remedy at law was inadequate in that case,
and vhich, as noted.at p. 5, is applicable here. Here,
as in Owlett, a remission of the subpoenaed attorneys to
whatever rights the State's courts would afford them will
result not only in the basic interference with federal
functions which is implied in the diversion of federai
attorneys from their duties for an invalid purpose.

It could also result in the attempted subjection of
these attorneys tc state sanctions while they test, in.
the state courts, the power of the State to call them to
testify. fhe fact 1s that Alabama has no procedure for
challenging the authority of a grand jury to investigate

in a particular area before it begins its projected

B U S U
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inquiry; the accepted manner of challenge is to assert
objectlions in the contempt proceeding held after refusal
to give the testimony demanded by the grand jury. See
32X parte Morris, 252 Ala. 551, 42 So. 2d 17 (1949);

State v. Enighton, 21 Ala. App. 330, 108 So. 85 (1926).

Particularly in view of Solicitor Mcleod's anrncunced
intention "to remain in session as long as necessary
to get the facts,™ it is evident that any federal
employee's ippearance before the grand jury, let alone
one wherein he seeks to challenge the power of that
body to summon him before it, will constitute a sub-
stantial interference with the proper performance of

federal functions. Remedies other than the relief

" available in a Federal court in equity are manifestly

inadequate to prevent this interference.

That a federal court should act to .determine claims
of federal officials as to the invalidity of state action
is a conclusion in full accord with the long-established
principle that in matters where the state and federal
sovereignties collide it is the federal forum where the

dispute should be resolved. Tarble's Case, supra, 80

U.5. (13 Wall.) at 407; In re Neagle, supra, 135 U.S.,

af 75. This principle -- that the Federal forum is the
place for resclution of asserted sfate incursions upon
the fedéral domain -- is the basis for the rule that

28 U.S.C. $2283, which prevents federal injunction of
Pending state-court proceedings (of which a2 grand=jury
proceeding 1s certainly one), does not apply to suits for

injunction'brought by the Unitad States. Leiter Minerals,

Inc. v. United States, 352 U.S. 220 (1957); United States




—ned b

tw

PRSI b ut ey

o e e bt e

- 13 -
v. Wood, 295 F. 2d 772 (5th Cir. 1961), cert. denied,
369 U.S. 850 (1962)T  In cases like the present one,

"The United States, as a litigant, may
come into its own courts and seek relief
against a proceeding to which it is not

- and cannot be made a party, but the judg-
ment in which might affect acts of its
exacutive officers and those -acting under
them.™ United States v. Western Fruit

Growers, 34 F. supp..793, ~D. Calif.
1340), modified, 124 F. 24 381 (9th Cir.
1941).

I111. THE IMPENDING GRAND JURY INVESTIGATIONM I3
INVALID AS A MATTER OF THE ALABAMA LAV
RELATING TO THE POWERS OF GRAND JURIES.

The basic duties of a grand jury in Alabama are

"to inquire into all indictable af-

fenses committed or triable within

the county, which, as they may be

advised by the court, are not barred

by .lapse of time, or some other cause;

and to perform such other duties as

are, or may be by law required of them."

30 Ala. Code § 77 (1958).
In the present case the announced purpose of the grand
Jury investigation is to publicize the activities of the
Department of Justice of the United States Government in
Alabama, an inquiry from which, by definition, no in-
dictments relating to the substance of the investigation
can possibly issue. That being the case, this investl-
gation is only valid as a matter of Alabama law if the
State permits grand juries to issue reports which mexely
contain criticism of public officials unaccompanied by

P

any indictments, a practice which some states permif?"

*/ See also United States v. Inaba, 291 Fed. 416 (E.D.
Wash. 1923); United sStates v. Bapcock, 6 F. 2d 160 (.
Ind. 1925); modiiied and afe'd, 9 F. 2d S05 (7th Cir.
1925); United Stztes v. ¥cIntosh, 57 F. 24 573 (E.D. Va.
1932), appeal daisaissed as untizely, 70 F. 2d 507 (4th
Cir. 1934); Unitod States v. Yostora Fruit Growers, 34
F. Supp. 753 (9.D. Calixl. 1843), oodlzied 124 F. 44 381
(9th Cir. 1541); United States v. Caim, 72 F., Supp.

897 (W.D. Mich. 1547).

s/ E.G., In the Hatter of Camden County Grand Jury, 10
N-J. 23, 40-44, 89 A. 2d 416, 426-23 (1852).
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However, even assuming that a State which allows such
Teports would permit its Grand Jury to "investigate® the‘
Federal Government, Alabama, like the mwajority of stateér/
does not permit such reports at all. In Alabama a public
efficial who is eriticized by a Grand Jury without being
indicted or impeached is entitled to have the Grand Jury

Teport expunged from the records, Ex parte Robinson, 231

Ala, 503, 165 S. 582 (1936); Ex parte Burns, 261 Ala. 217,

73 So.2d 912 (1954). Thus, the prospective Grand Jury
investigation is invalid as a matter of Alabama law, This,
in turn, provides additional support for the intervention
of this Court to protect the Federal Government and its
officials from the burden: and harassment of an invalid
Grand Jury investigation -~ particularly where the state,
as here, affords no remedy under state law, Compare EE

re National Window Glass Workers, 287 Fed. 219 (N.D. Ohio

1922); McNair's Petition, 324 Pa, 48, 187 Atl. 498 (1936);

4 Wharton, Criminal Law and Procedure § 1687 (1957). See also

Brown v, United States, 245 F_.24 549 (8th Cir, 1957).

1V. - THE FIFTH CIRCUIT'S BOLDING IN UNITED
STATES V. WOOD REQUIRES THIS COURT TO
GRANT A TETSOZARY RESTRAINING ORDER
IN THE PRESENT CIRCUMSTANCES.

In the United States v, Wood, 295 F,2d 772 (5th Cir. 1961),

cert. denied, 369 U,S, 850 (1962), the Court of Appeals for
this Circuit reversed the denial of a temporary restraining

order in a case which, in the absence of such an order, would

*/ See Application of United Elec. Workers, 111 F. Supp. 838,
866-67 nT 23 [SSI19209: 50 SR §- N9 mw rmrry—rve cited therein,
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have been mcoted by the time a full hearing on preliminary

injunction could have been held. The Court's holding was

that because fhe time element would have converted the trial

court's denial of the temporary restraining order into a de
facto dismissal of the action, the trial court had an obliga~
tion to preserve the status quo untll a full hearing, either
on the preliminary or permanent injunction)could be held,

295 F.2d, at 785.

The present situation involves the same xind of pressing
time problem. Subpoenas have been issued calling for the
appearance of six attorneys in the Civil Rights Division
before the Dallas County Grand Jury on Wednesday, November 13.
Unless this Court issues a temporary restraining order, the
case will be mooted in that Attorney Marlin, who has been
personally served, will be subject to sanctions if he does not

appear. The other attorneys will be subject to similar sanctions

{f they are required by their official duties to go to Alabama.

To prevent the important rights of the United States which are
get forth in this memoraadum frﬂm'going unadjudicated, it 1s

the Court's plain obligation under Wood to issue the temporary

restraining order.

v. CONCLUSION

Invalid both as a matter of federal law and as a matter
of state law, the impending Dallas County Grand Jury investiga-
tion of the Department of Justice has no basis for proceeding.

Its announced purpose is to enter into an area which is for-

bidden to it by both federal and state law. The preliminary

steps taken in preparing for it indicate that it will be con-

-
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ducted in a manner calculated to interfere with attormeys of

the Civil Rights Division who come to Alabama on the Government's

* legal business. In light of these facts and their legal conse~

Quences, this Court should issue tkhe temporary restraining order

sought by the United States.
Respectfully submitted

JOHN A, DOCUGLAS
Assistant Attorney General

YeRNOL R, JANond
United States Attormey

Prlid B, EDoLUAN
Attorney, Department of Justice

Attorneys for Plaintiff
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Burke Marshall
Assistant Attorney General 11/15/63
Civil Rights Division

Richard YWasserstrom

Alabana Law relating to Testimony given before a Grand Jury.

Title 30 Code of Alabama §95 provides: “Anmy Judge,
cleck, ar other officer of Court, or Grand Jureyg, who discloses
the fact that an indictment has been found, before the defendant
has been arrested, or has given bail for his appcarance to
answer thereto, must, on gonviction, be fined not less than
$200, and may also be imprisoned in the county jail, or sentenced
to hard labor for the county for not more than ¢ix months.”

Any person who, having been a witness before

§96 provides:
ut whom ke

the Grand Jury, discloses the nanc of the person abo
testified, or any of the facts to which he testified,
the arrest of the person agazinst whonm he testifled, or before
such person has given balil for his appearance to answer the

indic tment or indictments found against him, must, on convictiou,
be fined not less than $100, and may also be imprisoned in the
caanty jail, or sentenced to hagd labor for the county for not

more than six months".

before

These two statutes pose a real and immediate problem for
us vis-a-vis both our preparation for the hearing on our motion
for a preliminary injunction, and the presentation of our case
at the hearing. More specifically, 1f we assume that under
Alabama law these statutes would prevent any inquiry into, or
disclosure of, the Grand Jury proceedings, then we have to
decide how best to challenge that result and secure the inforna-
tion needed to prove the relevant allegations of our complaint,

There are, I think, st least 10 different approaches we
might take, Thcse are set cut in outline form below, While I
kave not researched the problem at all thoroughly, I thin% that
the most desirable way to proceed would be to move before a
three judge court for an injunction against any prosecutins for

solicitor,
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violations of these statutes as appliced to persons furnisking
information about this Grand Jury, and for a Judgucnt that
the Alabama Law which keeps secret the procecdings of a

Grand Jury nust yield before our right to inquire into and
secure Information concerning its proceedings.

POSS IBLF APPROACHES

1, Call the Negroes as witnesses at the hearing on our motion
for an injunction. Have them refuse to testify as to the
Grand Jury proceedings. Request that the judge order tken
to testify, the Justificatlon being the Supremacy Clausc
and paranount federal intcrests.

&, Advantages

1. If they are so ordered and do testify, they are
surely immune from statc prosecution,

2. He bheve very strong arguments in favor of granting
the request.

b, Disadvantages

1. ¥e are precluded from knowing anything about their
expericences before the Grand Jury prior to the time
they are put on the stand.

2. Judge Thomas will doubtless refuse to order then
to testify and this cannot be appealed until
after he decides the case.

2. Call the Negrocs as witnesses and have thenm testify volun-
tarily as to thc Grand jury proceedings.

8. Advnntlges

1. We have a chance of getting facts about the
Grand Jury into the record.

b. Disadvaﬁtnges

1. Judge Thémas would probably sustain an objection
nade by the defense that Alabama law prevents
permitting this testimony.
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‘2, The Negroes seem 2 greater risk of being
prosecutsd {f they do revesl the broceedings,
and then immunity is less clear,

Call the relevant defendants 45 witnesses and ask thenm
sbout the Grand Jury proceedings,

a. Advantages
—_—k3

1. If they are required to testify, they surely won't
be subsequently prosecuted by the State,

b. Disadvantages .

1. Juége Thomas will doubtless sustain their clainm
of privilege.

2, "Even if lie didn't, their testimony might be
untruthful,

Seek to take the depositions of the Negroes and for those
of the relevant defendants, and seeck to rcsolve the
legal issues at that time. ’
a. Advantages
1., Might resolve the issues favorably before trial,

b. Disadvantages

1. Thomas would doubtless rule against us,

2. His adherse ruling 13 probably not appealable
before trial, )

Subpoena for production at the hearing the minutes of and
transcript of testimony before the Grand Jury.

8. Advnntngea'

1. No possibility of criminal prosecutions against Negroes.

2. Accurate account of what transpired.
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b, Disadvantages

1. Thers may not be a transezipt

2. It nmay be lnaccﬁrntc

3. Thomas would doubtless mstain objections to
its production.

Seek to discover the minutes and transcript before trial.
Advantages and disadvantages pretty much the same as
(5) and (4).

Have Department attarneys or FBI intervicw thie Negroes
concerning their testimony before the Grand Jury.

~

", _Advantages

1. "Ye get the relevant information when we need
it, i.e. before the hearing.

b, Disadvnntu;es

1. The Ncgroes will surely be prosecuted under §96

They would bear the burden of litigating their
.d{mmunity. )

4. Thomae might still refuse to allow their testimoxy.

5. Dept. attorneys amight be accused of, and indicted
for, solicitating commission of a crime,

Move before Judge Thomas on a preceeding ancillary to our
complaint to enjoin the prosecution of anyone who reveals
to us otherwise forbidden information concerning this

Grand Jury.

a. Advantages

1. Possibility of satisfactory adjudication before
‘trial and full protection for Negroes who talk
to us and who subscquently testify.

2. If denied, it is probably zppealable.

2. Their imnunity from prosecution is somewhat doubtful.
3

vy e ot o~
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S

b. Disadvantages

1. Thomas will not grant it.

Move for a three Judge court to cnjoin enforcement of §96
on the ground that the statute is unconstitutional as
applied or as capable of beding applied to proceeding of
this Grand Jury.

g, Advnntages

1. Greatest probability of success on the legal
Issues at carliest date.

2. Pull protection for Negrocs.

b, Disadvantages

1. Possible lack of standing to suc.

2. Possiblc adsence of prrsent case or controvery
since no one has violated the statute or been threat-
ened with prosecution. :

Seek a declaratory judgment as to the unconstitutionality
of the statute on the same ground as (9).

&, Advantages

1. May be less of a standing or case or controversy
problenm.

b, Disadvantages

1, Can we get a three judge court?
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This memorandum discusses the following
questions: (1) whether, under Alabama lew, persoas
may be prosecuted for {informing Department of Juatice
attorneys, or for testifying, at the hearing on the
motion for preliminary injunction in United States v,
Mcleod, as to what they said before the Dallas County
Grand Jury; 1/ (2) whether, assuming that Alatama law
has this effcct, such prosecutions would be enjoinatbtle
by the United States as violative of federal law, and
(3) the nrrocedure which should be followed in order
to guarantee protection for Negro witnesses inforning
Departnent of Justice attoraeys of their testimony
before the grand jury and testifying at the hearing
with respect to their grand jury testinmony, and in
order to prove our case.

Title 30, Code of Alatana, 95 provides:

Any judge, solicitor, clerk, or cther
officer of Court, or Grand Juror, who
discloses the fact that an indictument
has been found, before the defendant
has been arrested, or has given bail
for his appearance to answer thercto,
must, on conviction, ve fined not less
than $200, and may also lLe inprisoned in
the county Jail, or sentenced to hard
labor for the county for not aorc than
six months.

Title 30, Code of Alabama 396 provides:

Any person who, having been a witness
before the srand Jury, discloses the naac
of the person about whom he testified, or
any of the facts to which he testified,
before the arrest of the person against
whom he testified, or before such person
has given btail for his appearance to answer
the indictment or indictments found against
him, must, on conviction, te fined not less
than 5100, and may also Le imprisoncd in the
county Jjail, or seatenced to hard labor for
the county for not nmore than six months.

1/ Mr. wasserstrom is researching the qﬁcstion of
Whether the Dallas County Grand Jury proceedings are
authorized by Alabama law,
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We do not know whether the Dallas County
Grand Jury will return an indictment, As long as
it may return an indictment, we think it likely
that the above statutes would apply. However, it
would appear that unless one of the officials named
in Section 95 were asked a question a: the hearing
which required him to reveal the name of a person
against whom an indictment had been found, Sec-
tion 95 would be inapplicable, Under Section %6, a
witness might be asked whether he testified against
s particular person or whe ther he testified gencr-
ally about conditions in Dallas countv, If he
snswered that the lxtter was 8o, it would appear
that Section 96 would be inapplicable to his sutse=
quent testimony. 2/ :

In addition to 3cctions 95 and 96, Sections
%3 and 74 of Title 30 should bc considered, Underx
these sectioms the grand jury foreman and jurors swearx
that "the state's counsel, your fellows', and your own,
you shall keep secret.” Although witnesses are sworn
in (Sec, 85) there is no provision in the Code for then
to take an oath of secrccy. (However, in Ex parte
Montgomery, 244 Ala. 91, 95, 12 So. 2d 314 the Supreme
Court indicated that witnesses are sworn to secrecy
within the meaning of Section 85J).

The Alabama Supreme Court has stated that
the requirement of secrecy refers to premature dis-
closures of the action of the Urand Jury, and that it
is largely ended after an indictment has been found
and the accused arrested. Ex parte Montgomery, sSupra.
The policy behind the secrecy oath is twofold: first,
to prevent a possible escape by an accused before an

2/ It has been suggested that Section 96 may be

 Thapplicable to the disclosure of questlions asked by

the grand Jjury, as distinguished from the answers
given. We think, however, that this would be a
risky argument to nmake, in view of the fact that
the disclosures of leading questions may well re-
veal the facts to which a witness testified,

e e e e =
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grreat has been made: and sccond, to promote free
discussion and deliberation by the grand jury.
Rush v, State, 253 Ala. 337, 45 So. 761, Once an

indictment has been found, a witness has no priviieye

to have his testimony kept secret. 3x parte Montgomery,
supra. As no indictment has been returned in the
instant proceedings, the Alabanma policy favoring

secrecy would appear to be applicable, Conceivably,
therefore, persons who do not come within the pro-
hibitions of Sections 95 and 96, night neverthe-

less be prosccuted for false swearing under Alabana

law,

Assuming, however, that Alabama law pro-
hibits disclosure either of qQuestions asked or
answers given before the Dallas County Grand Jury,
there remain the questions (1) whether federal law
would prohibit prosecution under the laws of Alabama,
and (1I11) if so, what procedure we should follow in
order to sccure the testimony which we wish to secure
and at the same time afford maximum protection to our

Negro witnesses,
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II

Qur lawsuit (United States v, Mcleod)

 seeks to vindicate rights granted by federal Law.

Obviously, these rights would be meaningless in the
absence of power to establish their violation in
court, But the Supremacy Clause protects the right
to litigate in federal court, Whenever the Consti-~
tution vests judicial power over any class of cases,
and Congress confers jurisdiction over that class of
c2ses upon district courts, the Constitution itself
prohibits a state from interfering with the exercise
of that jurisdiction or imposing penalties upon its
exercise, Terral v, Burke Construction Co,, 257 U.S.
529 (1922); Carson Construction Co., v. Fuller Webb
Corp., 198 F. Supp, 464, 487, n. 1 and casecs cited
8ee Ex Parte Young, 209 U,S, 123 (19C8); Cohens v,
Virginix, 19 U,S, (6 Wheat) 364, 373, 383 21521);

cf, Bomgar v, Keyes, 162 F, 2d 136 (C.A. 2, 1947).
Moreover, for a state to prosecute a person either
for giving information to Department of Justice
attorneys with reference to their testimony befora
the grand jury or for the act of testifying in a
federal court with respect to such testimony, would
clearly abridge that person’s privilege of United
States citizenship, i.e, to provide federal officers
with information concerning violations of federal law
and to "assist in putting in motion the course of
Justice,” In Ke Quacles and Butler, 158 U,S, 532
(1895), Such prosecution might also violate 42 U,S.C.
1971(b), if, as we have argued in United States v,
Board of Education of Greene County, No. 20,212,

C.A, 5, pending on appeal, interference with voting
litigation constitutes an interferencc with the right
to vote protected by subsection (b),

Since the state prosecution would violate
federal law and would interfere with interests of the
United States, {.e¢., in vindicating voting rights under
section 1971(b), in preventing the harassment of federal
of ficinls engaped in the performance of their duties,
and possibly in the administration of Justice, the
prosecution would be enjoinable at the behest of the
United States,

To be sure, Qe would be challenging o state
eriminal proceeding, But state criminal proceedings,
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like other state proceedings, must yield to paramount
federal law, Hunt v, United States, 278 U,.S., 96

(1928)., The statutory bar to federal ecourt injunctions
strying state court proceedings (28 U.”.C, 2283) is
inapplicable where the United States i85 the plaintiff,
Leiter Minerals, Inc, v. United States, 332 u,.s. 220
(1957); United Statas v. Wood, 295 U.5. 772, 778 (C.A.
3, 1961), cext, denled, 330 U.S5. R50 (1962), There may
be 2 problew posed by Douglas v, City of Jernnette,

319 u,s, 157, 163 (1943), which postulated the equitable
rule that courts of equity will not ordinarily restrain
eriminal prosecutions "ginece the lawfulness or constitu-
tionality of the statute , , , on which the prosccution
is based may be determined as readily in the eriminal
c2se a8 in & suit for an injunction,” 1In Wood v, United
States, supra, however, the Court of Appeals for the
Fifth Circuit distinguished Douglas v, City of Jeannette
on the grounds that (1) "where the United States ¥ ¥ ¥
[sceks] to stay irreparable injury t a national interest,
the normal equitable doctrines of conity between the
court systems, dactrines whiech are tuc bagis of the
Douglas v, City of Jeannectte rationale, have little or
no bearing™ and where the United States Lrings the suit,
the Attorney General nuyst have concluded, in a judgment
unbiased by the subjective opiniou of the private
individuals who havée been injured, that a violation of

2 natioumal interest has taken place; 3 / (2) The Attorney
General had brought suit under 42 U.S.C. 1971(b), a
mandatory Jurisdictional statute; (3) scetion 1971(b)
crestes a cause of action for "preventive relief" from
intimidation and expressly denies the necessity for
exhaustion of state remedies, and (4) in eivil righte
cages, doctrines of comity do not Apply, At least some,
and possibly all, of these Teasons could be assigned to

:L/ See Hunt v. United States, 278 U.s. 96 (1928) --
decided before Doupglas v, CIlty of Jeannette, where the

(Continued on following page)
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Automoblas rented by 3¢ U.S. Da @ No. 62L568).
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Cambridge, Maryland

Your recent communication te the President has
been referred to this Department.

Your interest in writing to express your views
is appreciated.

Sincerely,

BURKE MARSHALL
Assistant Attorney General
Civil Rights Division

By:
JOHN L. MURPHY, Chief
General lLitigation Sectionm
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Nrs. Gloris Richardson

Chairman, Canbridge Non-Violent
Action Conmittee

Cambridge, ¥aryland

Dear Xras. Richardson:

This is in reply to your telegram to the Attorney
Geners}l advising of the possiblility that violence may
occur in Caambdridge, Maryland, and requesting protection
by the federal government,

The maintenance of law and order is primarily
the responsibility of local law enforcement officials,
In the absence of informstion indicating a general break-
down ln law and order causing interference with the en-
Joyment or exercise of fecderal rights, this Department
does not plan to intervene.

Should you have specific information reflecting
violation of federal law, I would appreciste your advising
and you may be sure appropriaste sction will be taken,

5‘.:- ne ,
’ Lc/ Sincerely,
[vd
L
ol
BURKIH MARSHALL

Assistasnt Attorwey General
Civil Rights Division
Records

v | o
Chrono :

Mr.Murphy
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ROBERT KENNEDY

JUSTICE DEPT WASHDC

SIR, LAW ENFORCEMENT AGENCIES AYAILABLE IN THE CITY OF CAMBRIDGE
AND THE STATE OF MARYLAND HAVE PROVEM INSUFFICIENT. THE POSSIBIL}TY

OF VIOLANCE CONTINUZS. THE STATE PCLICE HAVE PROVEN AS INTOLERABLE
AND PREJUDICE AS LOCAL POLICE. THEY ARE NO LONGER NEUTRAL ARMS

OF THE LAW. TH1S INCREASING DISPLAY CF PREJUDICE ALD BIAS FROM

THE POLICE HAS UNDERYINED THE NEGRO COMWUNITIES RESPECT FOR
AND FAITH IN THEM, | PLEAD THAT THE FEDEQAL GOVERNVENT PROVIDES
PROTECTION FOR ALL, ESPECIALLY THE NEGRO COMMUNITY. AGAIN

t
EMPHAGIZE THAT VIOLENCE HAS AND MOST LIFELY WILL CCCURL_.

- —--—”_'.'——

, [ é/rxf 2 ’(723/

PREVAIL ING CLIMATE 1S SUCH THAT A STATE OF RIOT CCULD/—g /o == v
. OFFect TR N e

OCCUR AT ANY SECOND, ¥1THOUT WARNING. | HCOPE THAT

LR R ke
YOU WILL FIND IT MORE EXPEDIENT TO ACT ON THIS REGUEST THAT_ ... .o,
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YOU DID O MY PREVICUS REQUEST CONCERNING THE RETENTICH OF

.REPLY ‘

MRS GLORIA RICHARDSON CHAIRMAN CAMBRIDGE NON-VIOLENT ACTION
COMNITTEE

(15).
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