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Nuited States Bistrict Court

FOR THE

,/9“/—}6-?6

UNITED STATES OF AMEXICA

v. Mo. Hammond Criminal 3285

Clinton E. Savage and
William Kennedy

To John Kusmiz, ¥121 Adams, Gary, Indlana

i Ynmlmbvmmmddhappurhtht]nited States District Court for the NOPtthD
i District of Indiana st Federal Bullding tn the city of
Hammond  enthe 20th dayof October 1962 st 10 ook AM
testify in the above-entitled case. |
’ This subpoens is issued on application of thet defendant

_Qetoher 23, 19.62. KEMNETH L, LACKEY ,
fearge Lobal Rt . .1

_B%%_Broadway, Gary, . Ind. -/ Deputy Clark.
, RETURN
v _ . Received this subpoens at ' -
3 and on - st ‘ I served it on the

by delivering a copy to b and tendering® to b the fee for one day’s attendance and the mileage
allowed by law. | '

Service Foes ' . Y
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- Huited States Bistrict Court .
FOR THE
BAMMOMD DIVISION-MORTHERN DISTRICT OF DIDIANA -
UNITED STATES OF AMERICA
v. ' Mo. Hzmmmond Criminal 3263
CLINTON E. SAVAGE snd |
WILLIAM KENNEDY
To s't. John Xuzmis
© Gary Police Dcpt
Gary, Indiana
You are hereby commanded to appear in the United States District Court for the Northern
District of Indiana st Roau 312, Federal Bldg., in the city of

Eamond onthe 29tndayof  Qgtober 1962 at 9:00 o'clock A, M. to
testify in the above-entitled case. ‘

This subpoena is issued on application of the! gnited States.

B T - 7 A ,19._62

Attorney for Un.tted States
""‘“;,' o B1g., amm.

Received this subpoens at ' " em

snd on ' st : I served it on the

within named :
by delivering a copy to h and tendering* to h the fee for one day’s attendance and the mileage
allowed by law. ' .




m's INSTRUCTICH MO, /

Nembers of the Jury:
At this time it becomes the duty of the Court

L to instruct you on the law as it applies to this caso.
It will Dbe your duty as jurors to follow the

law as the Court states it to you. On the other hand,
= you must keep in mind that it is the exclusive province
A of the jury to dete the facts of the case, and for

that purpose to consider‘and weigh the evidence.
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COURT’S IRSRUCTION n.__&__ o

if, in tbese instructioni, any rulo, divection,
or idea be rtated in varying ways, no emphasis thereon is
intended by me and none must be inferred by you. For
that reason you are not to single out any certain seantence
or any individual point or instruction, and ignore the
others, but you are to consider all the instructions, an4

as a whole, you are to regard each instruction in the
1ight of all the otbhers.
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COURT'S INSTRUCTION KO, —3

This is a criminal case brought by the United
States of America by way of Gramd Jury Indictment returned
thCourtonwz. 1962,

. The indictasmt i3 drawn in gng count and
charges, in the words of the Indictments That oma o¢
sdout the 20th day of Novesder, 1961, in the Northern
Bistrict of Indiana, st Gary, Indiana, the ‘sfendants,
m:Qumumm.m».um
City of Gary, Indisna, Police Departoent, scting unéer oolor
of the lawe of the State of Indiana, did wilfully and wn-
lavfully assault, strike and deat Jaces Lee Anderson, an
inhabitant of the State of Indiana, with the intent and
‘purpoese of inflicting suxary punisieent upon hin, and of
ooercing a confession from him, and 4id theredy deprive
Jeres Lee Anderson of rights, privileges and Lrsmnities
protectsd by the Constitution and laws of the United Statss,
udt.thdﬁxt.mw&hpﬁvﬁofmmviﬂmu
process of law and the right and privilege to de izwune from
swoery punisizent by persons acting under color of iaw, in
violation of Section 342, Title 18 of the United States Code.




COURT'S INSTRUCTION NO. 3A .

Section 242 of Title 18 of the United States

Code provides insofar as it is applicable here that:

"Mhoever, under color of any law,
statute, ordinance, regulation or custom,
willfully subjects any inhabitant of any
State, Territory, or Distri.qt to the
deprivation of any rights, privileges, or
immunities secured or protected by the
Constitution or laws of the United States,

@ e ¢ ghall be * * ¢ guilty of an offense

" against the laws of the United States.”
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That is an explanation of the nature of the

charges against the defendant$. I instruct you that the
Indictment is not a part of the evidence in the case,
and is not; .vi@u. even in the slightest degree, of
the guilt of the defendants or of what is averred against
him. TheIndictseat is merely the formal way in which

the Government presents its case for trial.




COURT'S INSTRUCTION WO. _ & | - (;‘ji/

The defendants have entered a plea of not
guilty to the indictment, and to the crime charged
therein. .Upon the issues thus joined, the burden is upon
the government to proéa, be&ond a reasonabls doubt, the
guilt of the defendants as to the crime charged in the
indictpent. The government must prove beyond a reascnable
éoubt, before a verdict of guilty can be returned, with
respect to the crine charged, all of the essential elaments
of such crire. If.the governrent does not discharge its duty
or burden, with respect to the crime charged, in its essential
-{ngredients, then it will be your duty to f£ind the defendantsv
not guilty. On the other hand, if the governrment has discharged
its duty or burden with respect to the crime charged, in its
essential fngredients, then it will be your Auty ﬁo finé the

defendants guilty.




COURT®S INSTRUCTION WO, ___ 6 . . o < i
_ .

Pour essential elewments ar; required to be proved ~

in order to establish the offense charged in the Indictment: !/ 7 )
First: That the defendants were acting nndor- —
color of law. . B o %
Second; That the person upon whom the acts were f

comnitted was a subject or inhabitant of a state, territory

£

or district of the United States.

A A L. e

Third:s The act or acts were done willfully; and

» Fourth: That the act or acts were done in deprivation

of any rights, privileges, or immunities secured or protected )
by the Constitﬁtion or laws of the United States. i
‘ 1
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 GOVIRMGENT'S REQURSTRD INSTRUCTION Ne.l

The term “"color of lew™ imcludes s misvee
of power, pessessed by virtue of the State lavw, and
sede pessible enly bDecawse the wroeagdoer is clothed

with the sumtherity of state law.

See: United States v. Classic, 313 U.8. 299, 326.
Willisms v. United States, 341 U.S. 7.
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RENENT 'S PROPOSED IRSTRUCTION. NO. 2

- In this case the defendsants sre charged
with having deprived James Lee Anderson of his L1idberty

withowt duwe process of law. Liberty is s right which

3 fs protected by the Comstitutien of the United States
5; end includes the right to personsi security, It alse
f‘: H
s . imcludes the right mot to be compelled, by force, B
: | |
i vielence, threats or lntllldatlon. te confess to a 11
-/ érime.
i Lysch v. United States, 189 P.2d4 746, 479. £
s B ~ : iﬁﬂ'an v. United States, 341 U.S. 97, :
1613, :‘
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GOVELNGMNT'S RRQUESTED INSTRUCTION ¥O.

You are instructed that aa officer of the
1aw is presumed te kmew that s ’Ot‘0l‘ltr0lt¢‘.by him
for li offense hos the ceastitutiomal right to s trial
under the lav, sad if you delieve from the evidesce
beyosd & ressonsdle dowdt that the defendants wilfully
failed to accord to victim the opportunity for such a
trial Dut sudstituted instead their own trial by
erdeal, you will de Justified in finding that such a
denisl of such constitutional right was coalclously'gnd’
vilf-lty lgdc. One is generally presumed to have
intended the normal snd reasomabdle consequences of hl..
scts.

-

Crews v. Uaited States, 160 P. 24 746, 750.
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QOVERNNENT®S PROPOSED INSTADCTION WO. 5 @
An act is dome wilfully if Josc voluatarily

and purpesefully asad with the specific iatent te deo

that which the law forbids; that is to sey, with bea _

puzpese elither te disodey or to disregard the law.

AR A VR AT I 0N
n.‘«‘.’ L0 A R gl b e abiat o fed i Bur

In this csse it mesns a purpose to dcprivc‘

yod

B
Lot

the priscner of a constitutional right, i.e., the

gight te bde tried Dy s court rather than by ozdesl.

In determining whether that requisite bad
¥L purpose wes present you are entitled te consider sll
the attendant circumstasnces, the weapens wsed in the

sssault, if say, the character and duration of the

88sawlt, the relative positions of the parties, and

; the like.

Screws v. United States, 335 U.S. 91, 101 107.
iottcccttc,v. talted States, 342 U.S8. 246,
A 2.




GOVERMNIANT 'S PROPOSED INSTRUCTION NO. ¢ <ii?:::>

1f yeuw conclude deyond a ressonadle doudt
that the defeadants wilfully intended te sedject
James lee Anderson to summary punishmeant, as I have
defined that term feor yo...;t if yeuw comclude beyond
8 sessonable doubt that they wilfully gsought by vlolcico
te compel or coerce James Lee Anderson to coafoco.to
s crllc..thcn youw muet also conclude that the defendants
intended te deprive James Lee Anderson of his constitutionsl
right sot to be deprived of 1liberty without due process

of law.
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| W'g 4, INSTRUCTION NO,

The Jury is inatructed that if you find froa the evidence
that the said James Lee inderson was arrested on the 15th day

of November, 1961, end charged with the crimes of robbery and rape by
two other police officers of tne City of Gary, not the defendants
berein, that the sald James Lee Anderson was held in the Gary City

Jail for qucstioning'or other aslleged crices comnitted in the

vicinity of Gary, Indiana, That the said James Lee Anderson was !
lawfully under arrest at sald tice and was not being held in the QGary

Slag L
Yk

City Jail in violation of the due process of law clause of our. Con-

TR

stitution and the fast that he was under arrest charged as aforesaid
\.—’f—
18 not to be gonsidered by the Jury that he was by phe fast of being

held in the Qary City Jall subjected to summary punishment or
deprived of his immunities guaranteed to him by the Constituticn and

the law of the United States.
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You are instructed that as police officers of the City of Gary, §-

Indiana, the sa1d defendants had their duty and the right to §
investigate the gommission of a orime against the Steste of Indisns, :

snd that as euch police officers they were within their rights to

) take the said Jemes Lee Anderson out of the Gary City Jail to the ;

- scene of an alleged crime to question him as to whether or not ﬁo i
committed sald orime and the fact that sald police officers scted %

under their duty and_rlght took sald Jsmes Lee /nderson from the i

Gary City Jail to the scene of an alleged crime for questloning 1s ‘é

not to bde considereddg: the Jury &s an invasion of the sasld James ?

lee Andersonts Conatitutionel rights or a2s an atte.n':pt to commit 'S

sumaary punishment upon him gt to deprive him of his libert{gg_

without due process of law, ’
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N é You ere further instructed if you find it to be a fact arising
é;’% from 2ll of the evidence in this case that the said James Lee
:';"1_‘

snderson was struck or pushed or touched by the said defendants
P
elither acting 1pdependent1y or Jointly but that scid touching
orA striking or pushing was mat done with the intc-nt or purpose /%o~

o

A%
%

-: t - g _‘.-'. - J8-0-N g - tnde. - - » a- . - noae
» ﬁ’({ﬂ’tw or to coerce a sonfession from him and was not,

done int 3 1lly to ﬂde riv d James Lee
Anderson of the righta snd gfiv;;gggs guarsnteed to him by the

c'gnatitution of the United States to be immune from summary punish-

gent, then in thet event you will find the defendsnts not gullty.
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The Court instructs the Jjury thet the defendant Clinton
K. Savege, and the defendant Willizm Kennedy, 2re both jointly
eharged with the commission of wilful end Intentional sots to-wits
unlawfully assaoulting, striking and besting one Jsmes Lee 2Znderson
with the intent and purpose of intféﬁtlng aumméry punishoent upon
the s21d James Lee :nderson and@—coercing a2 confession from him
thereby dep}iving the snld Jages Lee rnderson of rights, and
izounities protected by the Conatitution and lews of thé United
Stetes to-wit: the right not to be deprived of liberty without
due process of low &nd the right and privilege to be immune from
summery punishment by persona 2cting under the caior of law,
You are irstructed thet esch defendsnt stands before the

Court 28 &sn individusl and before you ¢zn find either of the

—————

defendants gullty ss chorged in the indictment you must find that
eagh defendant sctingz independently or in cnngunciinn_linh_khc'
S

other defendant did intentionslly snd wilfully commit the acts,

dgacribed in the indictment with the wilful snd intentional purpose

of inflicting sumazry punishoent upon ssid Jaces Lee ‘nderson

and with the further wilful end Intentional purpose of depriving

il-id Jemes Lee /nderson of imaunities prgtecteQ by the Constiiution

and the lews of the United States.
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COURT'S INSTRUCTION NO, z

= Even though the evidence should show and you
, - arc
.o should believe that the defendantsi s guilty of some crime

other than that specifically charged in the indictment,
that should not influence your decision in any' wvay. You
must confine your consideration to the offenses charged

in this indictment,




COURT'S nsrmzou mo. ? @
5 As I have instructed you, the Government
in ﬁil case has the burden of proof, and to sustain
this burden, must prove its case with regard to the
indictment beyond a reasonable doubt. There is no
burden on the defendantSto introduce any evidence or,
having introduced evidence, to convince you theredby of
any fact which, if true, would be a defense to the
indictment. It is sufficient for a verdict mf not guilty
if, from all the evidence or the want of evidence, a
reasonable doubt exists in your minds as to the guilt

of the defendant;in respect to such count,
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practical rule, intended to guide practical jurors
wvhen engaged in the serious and important duty of
m;;mmg justice. It is not every doubt, however,
that“;:u:ouonabio one. You are not warranted in
considering as reidsonable those doubts that may be
merely speculative or products of ths imagination.

A reasonable doubt arises, or exists in the mind,
saturally, as a result of the evidence or lack of
evidence., There is nothing in it that is mysterious
or fanciful. It does not furnish a shield for those
actually guilty whereby to escape merited punisﬁment;
It does not contemplate absolute or mathematical
certainty. Despite every precaution that may be taken
to prevent 'it, there may be in all matters depending
cn human testimony for proof, a mers pouibiuty of
error. But in this case, if you are so convinced by
the evidence (considering all the facts and circum-
stances in evidence as a whols) of the guilt of

this defendant as charged, that as prudent juion |
you would feel safe to act upon such convictiom in
satters of highest concern to your own dearest and

most important interests, wnder ci_rcmitmcos where
ag no compulsion or coercion upon you to act

n you will have attained such a degree of

7 as excludes reasonable doubt and suthorises

&%

The rule of law defining reasonable éoubt is a




COURT'S m-a. /2
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The guilt of the accused is not to be inferred
- Phe -
bocﬂ:g‘n the facts proved are consistent with Mis guilt, but,

W

) M)’f‘f_»

on the éontnry, before there can be a werdict of guilty
you must bolicéa from all the evidence and beyond a reasonable
Soubt that the facts proved are inconsistent with his

innocence. If two conclusions can reasonably be drawn from

IRRL NS
L q e

the evidence, one of innocence and one of guilt, you should

Ah

adopt the former.
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COURT'S INSTRUCTION NO, _/_§__

There are certain other general principles
gov‘n“tninq the manner in which you should approach your
&t&:?!.n this case which I should like to mention to
you at th.t- time,

- -&;i:"y:_u ot e -
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comes mersocmtcn wo. _] G2
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\ = ' Ja defendant in a criminal case is prumd

€5 be innocont. It is your duty to give such a

~ | &aTendant the benefit of this presumption throughout
E the trial until evidence is produced before you that
-y convices you, beyond a reasonable doubt, ef guilt,
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'~ COURT'S INSTRUCTION NO, H ' ; ' 2

X instruct you that while it is the duty and

the right of counsel to address you and to explain the
e

t:;tinoay to enable you better to understand the questions

R which you are to decide, yet if counsel "anadvertently
-7 mistake the law or misstate the evidence, you will follow

the law as given to you by the Court in these instructions B
and not as stated by counsel, and you will take the evidence

Getailed Dy the witnesses and shown by the documents intro-

Guced instead of the statements .of counsel,

0,558
pIaR Ll

SPTLNTR EA BIt
e et TGRSR

B35 N L

"
’




-

INSTRUCTION .o._lg__

During the progress of the trial questions have
MWuumum-sc-mammm

pot aliow such witnesses to m:. In the consideration
of the Cause you will @isregard such questions and
everything contained in them and confine yourselves to a
consideration only of the evidence before you. an
unanswered question is of no value for any purpose and
sust be disregarded by you.
During the trial angwers of certain witnesses

Were, uwpon motion, stricken out by the COﬁrt. In the
consideration of the cause you will disregard such
answers, so stricken from the record, and give u1

| matters stricken from thé record no consideration

wvhatever in forming your verdict,

@
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’tigbttodetcmlmuhattacﬂhnorhwnotwmh
this case. You are also the exclusive judges of the weight of
- the evidence and have the exclusive right to determine what

uuon?bh inference and conclusions, if any, should be drawn
therefrom. | |
- You are likewise the exclusive judges of the eredibilitc:
of the vitne.ui. If you cannot reconcile the statements of
witnesses on account of eontndict:lona, then you have a right
to believe the witness or v:l.tnocun you deem most worthy of
5:0&11:. In Getermining whom you will believe you may consider
the nature of the evidence given by them, their interest, bias
or prejudice, if any, disclosed; their opportunity for-knad.nq
the facts about which thoy testify; their manner and deportment
| while on the witness stand; how far they are corrocborated or
contradicted by other testimony, and, in weighing the testimony
and determining the credibility of the witnesses, it is proper
for you to take into consideration all the surrounding circum-
stances of the v’itne-vse- as brought ocut in evidence; their
interest, if any, in the result of the action, and such other
facts, appearing in the cvidonce, as will, in your opinion, aid
you in deternining whom you will believe; and you may also, in
considering whem you will or will not believe, take into

sccount your oxporieneo'an-! relations with mankind.

mu-&

by the Court, You msust not ;o..r.it sympathy. prajudice or other

ver, {t is the provinze of the Court to determine
mmmumwwmlwuﬂmum

emotion to my you froca ynur sworn &uty, but, upom the facts

umﬁndtbonuutmtbeovidenc.mthnlwugim
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B | —“%he defendants are competent witnesses to testify in their $
3 Own bebalf and in this case the defendants have testified as t

' >
=3 witnesses and the Jury has no- right to discredit or disregard 4
¢
4 ' their testimony merely becausetiney sre witnesses in the case, ;
» snd the defendants in the ease, and interested witnesses, but g
73 it 18 your duty to consider and weigh their testimony in the §
~ same wmanner as that of any other witness, having a like degree ;
of 1htcnst in the c.'ase. and give 1t such credit as you shall §~
= o
E find 1t entitled to. g
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COURL ‘D dddabvisave: oo ooZeeeeee . .

=

Ayl
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!mttoimnsnuponymth&tym.thﬂjury. are the

aae -
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sole judges of the facts from all the esvidence.
I, as presiding Judge, am charged vi.t.h the duty of

dl.ncuﬁitbo trial along paths of recognized procedure.

et
In executing my duty, I may have said or done things

during the course of this trial that some of you might interprat

ews of the weight of the evidence or credibility of the

= my vi
I request you disregard

witnasses, if I were declding the case.

such a conclusion as I intended only to decice questions of

lawv and handle the procedure of the trial.
g1f I saw fit in some instances to ask questions of any

witness, this pust not influence you, but such witness and evicdence

must be considered by you 1ixe all othter witn
part does not {ndicate in any way that I have

esses and evidence.

guch conluct on &y
4 any opinion one way or the other as to issues, facts or credibility

What the weight of evidence {s and the credit or

of the witness,

belief is, to be given to each and all witnesses must be determined

by you and you alone.

Zf I have said or done anything which has suggested to

you that I am {nclined to favor the claims of or positions of

either side, you will not suffer yourselves to be influenced by
any such suggestion. I have not oxpreugd. nor have I intended
¢to oxprou. any Opinion as to wvhat witnesses are or are not

vort.hy of credence, or vhat Lnfc?cnco or inferences should be drawn

¢x~an EE'“““ adducod in this case.

S . .
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COURT 'S INSTRTT™ICH KD, /g

I instruct you that in your consideration of
s case, vou are to disregard any information about
ﬁ; case which may have been received from sources
outside of this trial., If any of you have read any
hewspaper articles or heard any radio broadcasts or
. tslecasts relative to this case, I want to caution you
particularly that you are to put any such information
esatirely out of your consideration of this case, and
you are to confine your consideration s0lely to the
evidence adduced in this trial,
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’cooxr's INSTRUTTIONR BO, l q

I instruct you that the matter of the
m-hnont. to be inflicted, if a verdict of guilty is
:nch.d, is mot before you, the jury, but that this is |
a matter for the Court to determine or fix. The only
matter before you is the question of whether or not the
Ssfendant is guilty or innocent of the crimes charged
in the indictment.
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When you retire to delibarate wpon this case,
each juxor should exarcise his individual judgment. F -]
;:t vhon a verdict is lgreod upon it \dn eomtitute t!m
verdict of each individual juror.

In arriving at a verdict, each juror ahould
1160 due considoration to the views and opinions of the
other jurors, and should listen to their arguments with
& willingnecss to be convinced and to yield to their
views, if induced to believe them to be correct; but mo
juror -hoﬁld agree upon a verdict unless he is convinced
that the same is correct, and such as his consciencs

)

spproves, and such as each jiaror under his oath, after

full consideration, beliaves to be right.
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You were accepted as jurors on the basis of
ths answers mads when you were questioned as to your
q;;llficationn. The answers y;u then made to said
questions in regard to your competency, qualifications,
fairness, lack of prejudice and freedom from passion and
syupathy are as binding on you now as they were then and
should remain so until you are finally di.cﬁaxgad from

further consideration of this case.
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i ’ When you go to your jury room, elect one of

’;\'- your npumber as foreman.
When you have arrived at your verdict, have
the foreman sign it, and notify the bailiff in whose

P charge you will be,
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Iastructions givem by the Court in U,S. v,
et sl., Northern District of Indiama, Hammond
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