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NERORANDUM IN OPPOSITION TO DEPBNDANTS’®

The United States of Americe sudbuits this
aenerandun in eppesition te t_lc ‘ofo.dllu' notiens fer
8 new trisl. The motion of esch defendeant {s mnasde -’;.
nine grounds. ’ ‘ |

Csound 1 In esch motion is the gemerol 8llege~
tion that the verdict is coatrary te the 1av snd the
evidence. ?ﬁo ressons hereisefter set forth in discussioan
of the mere specific grounds will guffice te ‘u’m of
this grouad. ' ’

| Greuad 3 ia csch notion slleges that under the

evidence, §f the respestive defendents sre guiity of say
. offense 1t 19 un-ﬁ sad battesy wader !nlhu Lsvw dut
a9t sn of fense under say low of the Unlted States. There

fs ae :,cacu te this coateation. Ag ﬁa peinted out by the
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Sepreme Court in Screws v. United States, 323 ¥.5. 91,

208 (1943) {a discussiag what {3 mew Sectiea 342, Title

~Saited Ststes Code:

Sene of the asrguments ., . ., suggest
that the question . . . s whether Ceagress
Bes made it 2 federsl offeanse for a state
officer teo vielate the law eof Ris State.
But there 1s ne warzont for tres ting the
question in otete law terms. The predlen
§s net whether state lsvw has been vielsted
dut whether an fababitant of s Stote hae
been deprived of 3 federsi tight Dy eome
whe scts under "coler of any 1aw.” We whe
8¢ts under “coler™ of lavw may be s federsl
officer or o stete officer. WNe mey sct
snder “coelor” of federsl law or stste law,
The ststute does net €one into plasy merely
becswse the federsl law or the state law
eader which the efficer puzperts to sct i
vielsted. 1t is applicable whea sad ealy
whea semeocne is deprived of » federsl
gight by that pction. The fact that 4t
: 89 5120 & vielatiou of state law does aeo?
- i make £t amy the less o fedecol oflense
punishedle 29 guch . ., ., .,

Se, ia the fastsat case, bdecouse the evidence
"3 By have disclosed the commission of on offense sgaiast
’?? the State of Tudisne s no indicstion that the seme

j ‘ evidence did mot dlcciooc & vielation of Sectien 242,
'Lji Title 18, United States Code. There ves evideace thet
E B the defendants, st abowt niddsy on Mevemder 20, 1963,

» ebtsfned custody of Jemes Lee Anderson, whe wss thenm o
?‘i prisomer ot the Gory City Jail, The sdmitted 'Itp.ll..f
this remeval from jail was te attempt to edtsfa frea
Aanderson confessions te varfeus crines which sllegedly
had deea comnitted ia the Cazy sres. Dc{cﬁdlnfl o(-ll-

tedly were scting im their cspscity ss pelice de tectives’

u%’f«nc fea ia guestieon.
Vs These wae evidence that Jomes Lee Andersen wep
is goed physicsl condition when he left the joil with the

defendants sad thet he Ders ao signs of ianjury st thet time,




There vas cvl‘cnco C(ond sdalssieoas by the defendants) that

Apdezseon wss aot eut of the custedy of the defeadants until

"he was obeerved by others ia o dDruised sad dDleedy ceadf tiea

i thres or three amd ome-2slf bowrs later. There was
.'f&‘;‘. that the defendsnts toak A.‘ctoon te an ewtiyiag
ltll”-i.tc the defendant Clintea 3. Ssvage dest Andersea
with flgts and o nightatick in sn effect te force Andersea
te coifcco te varieus slleged crimes. <Evideace wes séduced
teo the effect that the defeadsat Willisa Kennedy net ealy
steed by withowt attemptiag to step the sesswit Dy Savage
but that he sssisted the defendant Clinten 5. Ssvage by
ectiag a3 3 loekout, that he held Andersen for the dclc;do-Q
Sevege te strike his on eae eccasien snd that ke kicked
Aadersos oa amother occasion, sll in the effort to f.t;l
Andersen te admit te ?oa-!tthg the slleged crimes in
Question. There wse evideace that as s result of the
beating Anderson .-ctaincd injuries. There wes evidence
'hqt these injuries were edserved by third parties bdeth
while Aaderson wss still im the custody eof *hc defendaants
ond inmedistely aftec his release froem their custo‘y.
lc‘!col tc.(l-onyrund records verified inj;ricl te Andersesn.
cinotly there wes cubct;-tlol svidence from -hlci
the ijury  eeuld fimd that the defendants dlﬁ “wilfully sad
ln!a-fnily ssssult, etrike ond beot Jomes Lee Amderses . . .
with the fateat aand puzpese of inflictiag swmmary ’lll.hf
aent wpea hia, sad of G.Ot;ll‘ [ ] con!cloio- !co- i!-' [ 1]
ehorged in the indictuent. And At 40 spparent that the
m&c’u 8o fiad, sspeciolly {n viev of the fastructions
byji); sour ¢ tclatlvo te th. -03000117 of findiag thet

"the scts were louc with the intention snd for the puzpese
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of depeiving Anderses of o federal gight. The jury wes
iastructed thet the foct thet the defendonts, scting wades

iz Guty snd zight, teek Andersea frem the Joll couid

pat, stsnding slese, de todem as o deprivation of the

Jights charged in the Indictment. They thea were instructed Ko

that if they fouad that Andersen hsd deen Struck, pushed or
touched by the defendants dut that sueh toweching, otriking
u} pushing wes net done with the inteat o puzpose teo
viifully iaflict swensry puaishneat or te coerce & confession
from hian, thea the jury shewld find the defendants -oQ'
guflty. Further, the jury were instructed that esch defendont
0tesd bLefores the Court o8 os individuel sad that Defere the
Jury conld fiand elther guilty as charged ia the indictment
they hed te find that each defendant sctiag independeantly

- -0f in comjunction with the eother @€id inteatienslly er

vilfully conait the scts descrided in the indictmemt with

the wilful and inteationsl purpese of inflicting swmasry

‘pusishment upea Andersoa.

In sdéition, the Court charged thet even theough
the avideance ohould show snd the Jury should delleve th
the defeadonts were guilty of ¢ crime other tham thet
csharged ia the ‘“A“m.'. they oshould net 1¢t that iufiu-
onee their decislen in eay wey sad that they hod to _conll-q
thelr coasfderation to the br!cncc,clof;c‘ fia the indict-

sent, .
ia view of ‘cu ovuoo«_ presented teo the Juzy and

.$Ba Lastructions with which the Court charged the Jury te

)ider oued ovidence, the defendents® coatention that

e

State offense of ssssult sad Dettery 15 net well feusded.
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Gsound 3 is csch motica is that the ovl‘c.co
20435 to estediish that the Sefendsants were ncte-ptlng te
ssefgit, stsite sad best Jemes Lee Anderson with the intemt
ond puzpese of iaflictiag summsry puaiskacat upea hia ond
of cocsciag o seafessien frem him, 1t s noted thet in
thie grousd the defesndante neatioa 'uctc-pting‘ ia zefers-
clcc te the deating slleged ian the fadictaent. Suffice 1t
te ssy that the l-‘lcc-cnﬁ doos aet chagge that the
defendants wese “attempting” to ssesult, strike sad deat
Andezsen but thst they sctuwally 4id strike, sssault snd
deat Andersea wilfully sad with cl§ ascessary iatent to
vielste Sectien 342, Title 18, Uaited States Cede. Beyend
thst, the seme reagsons discussed with reference teo grouwsds
3 sre spropes here.

Szound 4 li esch metion alleges thet the supple-
sentsl charge, which the Court gave te the jusry sfter they
hsé delidersted for seversl hours 8ad hed isdicated to the
Court that they einlt aet sgree, spersted oo o “aersl
gosscion” ané sduninistered o =verdal spanking os scelding”
%o the Jury, the effect of which wes te Torge esch individ-
sel jurer’s coavlc'!occ.o.‘ te fezce o votdlct'ol'snlxty
whea the Court osdered them to sgain retize snd coasider
the verdict.” It is -llcgcd'lOltlct that the retusa of
the 3-lltyﬁvctdl¢t theee houzrs later c.f.blﬁohc‘ that the
Juzy hod subs tituted fto will end jJedgneat of the Court
e “*15-!: ova. Grouad $ in the seties of the éefendant
la'i;n sad greund 6 ia the netiecs of th Cotc-lauc Ceanedy
Gesl vith the ssee fastsuction ond slse -anx de O.Ili‘.t.‘
with gsounds 4. The Co!c-lo-t~lavyso'o grouad S sad the
. éefesdsst Kenaedy’s gresad & sllege that the givisg of the




eupy lesentel l-.c;uc!!o. fercod the individusl juress teo
fixge thels Ladividuel epinions osad coavictions fia regerd
;;i*cu. evidence, thus depriving the defendsnts of

-. stentisl justice freely rendered by ninds uacosrsed

IOIOCC the fotigue of leag deliderstien.”

The {astzuction given by the Court ia the iastant
ssse hao 8 leang il.tocy which dates back to a similnr
fastzuction givea by Judge Noar fa the Court of Comnea Pless
sad sppreved dy ths Supreme Judiciel c.ﬁ:t of Nassachusetts

fa Connonwesith v. Twey, 62 Mass. 1 (18351), later medified

9y Circuit Judge Sandesan i United States v, Allis, 73 Fed.
263 (5.D. Ran. 1893), sffirmed 1355 V.S, 217 (1894), snd

1ater epproved ia Allen v, United States, 104 U.83, 492

C189¢). See United Stetes v, Tomoya Kawskita, %6 P, Swpp.

834 (3.D. Cal. 1950). Since the Allen case, this type of
suppleneantal instructios hss been widely used osnd hes deen
sppreved by the Court of Appesis Ia each circwit. 1.g.,

Besten & M.R.R. v, Stewsrt, 254 Ped. 14 (st Cir. 1918);

" Salted States v. Dunkel, 173 P, 24 306 (3nd Cir. 1949);

Sheffmsn v. United States, 289 Fed. 370 (3ré Cir. 19023);

United States v, Unchurch, 286 P, 24 510 (4¢th Cir, 1901),

Weathers v. United States, 126 P. 24 218 (Sth Cir. 19432);

‘Zersel v. United States, 3 F. 24 743 (oth Clz. 1923);
Pogeshen v, Unfited States, 70 F, 3¢ 492 (7¢h Cir. 1934);

Jests v. Uaited States, 381 P. 34 336 (sea Cie. 19¢0);
lloo v. United States, 200 red. 807 (Otl Cir. x.xc).
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The Alles cove is the cese frem which this
supplemental instruction derived its pepulsr msme-~the '

#11en Charge.” Ia thet case the defendsnt wos teled ond

visted of murder oa on Indisa reservstioa. Duriag their
-‘:c.llbcrotlm the jJury were glvea ni'!unul ins truc tioas
the sudstence of which was thst slthough the verdict must
de thé- verdict of each individusl Jurer, and net s mere

) scquiescence in cli conclusion of his fellews, 7ctA0b¢1
o should examise the gquestioa swdmitted with csndec snd with
. s preper regard oid defexence ‘to the epinieas of esch other;
. that it wes thelr duty te decide the cose 1f they could

. ‘,_‘ coascientiously do so; that ﬂui shosld uuu,‘-ut '
dispositioa to be convinced, te qaéh other®s srguments}
thet If mmch the lerger muader were for ceaviction, o

éissenting jurer should censider whether hio doudt wes o

5k

L

gsessonsdle éu which made mo impression upen the minds of

s® many mea, equaslly homest, equally intelliigont with

i " ndmself. If, upen the ether hand, the -a]oilty wes feor

‘scquittal, the minerity cught to sk thenselves whae ther

4

N they might net ressonsdly dou'va the correctaess ofl ]
'*"-' f : Judgnent which wves -olf concurred ia by the majority.

A -il! of error was sued oﬁ' sssfigning, inter
alis, the giviang of ciu supplemeatsl ln.'nc?ln s ezrer.

In helding that such 414 aet constitute erreor, the Supreme

;

Cewrt said st 501;

while, sndoudtedly, the verdict of the
y sheuld represent the epinien of cach

E: ol Individusl jucec, it by ae nesas follews
= " thet epliajess may met be clanged Dy confer~
%; % ence ia the jucry reemn. The very odjact of

the Jury syatem is te secure masaiaity by
o compacisea of vievs, sad by srgument smong
the jurors themselves. It certaialy cammet
be that esch jurer should set iisten with
deference te the srgwments sad with » éisg-




tsuet of bis 0w judgnent, Lf ba finds &
Lerger majority of the jJury tsking »
éiffesent view of the case frem what he
does hinself. 1t csmnst be that cach
jucer sheuld go to the jury roém with »
biind deterninstica that the verdict
sheuid represent his epinion of the case
ot that monent; o, that be sheuld slese
his esczs to the srgumeats of men whe 8re.
equslly henest snd intelligent a2 hinseldf.
There was mo erxroe ia these imstructions.

T Ty S e el

ss herelsbeafece indicated, this type of sepple~

- , mentsl fastructien has been widely wsed snd -uaulnoouly

: © sppreved by the circult couvrts of sppesl. The issiruction
'?' ' ' ia the iastsat csse is one based directly oa the sepple-~
E B asentsl instructien given by Judge Ma thee fia United States

v. Tomeys Kawskita, supra. There the defendsnt was tried

. over s perlod of two menths for tressom sgaimat the Usited

States. The Jﬂiy't delirerations coasumed s totel of 43

heurs snd 35 mniawtes, coveriag » pit!o‘ of nine days, which
3 ncluded one doy of rest. After the jury returnsd s verdict
E of guilty, the desfendoat noved fer, lnt;t oits, s nev trisl,
eae of the greuads therefor deimg thst the verdict was the
gesult of cosrciea, coapulsion and fesr which resslted frem
the .lvlu‘ ef the supplementsl Lnstruccl;l (See 96 F. Swpp.
824, 833-8357) efter the jJury ned anseunced that they were
unsble te arrive -t‘a verdict sfter the fewrth doy of

, deliderations. Im deaying the notion Judge Nethes ssid ot
33, : '

Pay froem indicating coerciea, 1t is ay
opinien that the time element iavelved, the
daily heuss of delidberstion, the change of
fezensa om Noadsy, the sbsemce of say hist
or intination on the part of sny meuder of
the juzy that there existed the slighest
desize te de discherged st sany tiae frem
¥ o Seadsy uatil the jury seturaed iate gourt
. with their verdict oa Tharsday sfteveea,

" eegll indicste that the Juress wese tokiag
thelr tine ss they should, and ss the couct
hed fastructed thes they might do. Fuztdrer-
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sere, the facters just menticnsé, and
othere sdeove discussed (the sasveriang of
64 iaterregateriecs even theugh they had
deen imstructed that eight wos sufficieat
sad the fiading of guilty se te eight
overt scts even theugh fastructed that

ons would suffice), poeiat te ¢ colm,
deliderate and counscientious considerstica
of the evidence . . . , 884 o unsainous .
verdict velziang the considered opinica of e
Gsch Juzor . . . , Witheut surreader of 4
the conscicatious coavictioas of say of

the jugorss.
Ta Sowen v, Bnited States, 153 P. 24 747 (Sth

Lo s e b A o
'

¢ 1 Veips o,
N 3 Y
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N % Clz. 19%4¢), o supplementsl iastructioa llnllni te the one
; fa the instent csse was sppreved evea though the foremaa
Bod €ieclosed to the court the couat of the desdleck.
There the defendsnt was coavicted of using the mails te
dafrend, After the jJury had deliberated for 10 hewrs the
feremon sdvised the coeurt that they were Gendlocked 11 te

\ L. This iaformation had mot beem solicited Dy the court,
The court them proceeded te give the comventionsl supple-
mentsl imstruction te which the defeadant objected a9 deing
cosscive. The defendont moved for s mistrisl which metiea :
wes denied nnﬁ the defendant appealed. The c.?tc of
Apponlg hald that the supplementsl imstruction, in eand of
1tself, was uned jectionsdle, and even theugh 1t would have

been reversidle erreor for the jJuwdge to imquise of the jJury,

which had feiled te sgree, hov they were divided, the
snselicited furaishing of tlloAli!or-itloc by the foiemen |
was 80 csuse for & mistrial and did not precivde the cowst
frem glviag the c.yftc-o.tal instruction. B

There weould sppear to bi'lo nore iconcﬁ te believe

Tat the Lnstruction (n question in the fastent case wes

%;f mere cesrcive tham that ia the Kewakits or Bewen Ctl..f.'

It 1s true thet the trisl ia the imsteat coic ves net meerly

g
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lﬁul without sleep. Omes of the meny groeuade urged by the

fauns: Mot 18 ¢ rOQLCive BuirT via cirrungtasncoe Gf 1€

as tine censuming sec the chagges nearly &s extensive as

theoe inveived is the Kawstits csse. Bevertheless, mveh of
whet wee saié there is spplicadle here. The jury ia this %é

R
bty

cave bod delidersted spprenimately six hours whea the court ié

v

wes sdvised that the jury coeuld met agree. After the £
sspplenentsl chacge was givea the jury returned to the

Jusy roem sad deliderated ..- sdditional thres hguers beferge
the verdict wse geturaed. Just as Judge Nathes felt fa the
mhlu.uu. the time favelved here would seem more to
fiadicste, net coszciea or & depactuze of jurers from their
couscientious coavicticns, dut rather s sincere, deliderste
sad conscienticus coasideration of ths evidence snd & clese
exsaination snd comsiderstion of eppesing views. Especislly
Sndicative of this is ths pericd of time which the jury’s
delidegation cuma.g_c_o; the slleged "coercive” lmstruc-~
ﬂﬁ wss given. And if sx lastructiea of this astuse was
found net to be coescive under the circumstamces of the
Bewsa case, where prier to the givisg of the imstructioa
the court lm_tk grestness of the disparity dDetween the
eppesing views, surely such an _hnrﬁcuu camast be saléd
te de couc!\;c in this csse where the court had no ides of
the mamaer ia which the Jusy were divided. |

| The dafendants® metions slse indicate that the
leagth of the delidersticas was such oo n' mske fatigue of
ﬁo’jnro’cc e coercive facter, 1Ia United "“"~ v. Haupt,
152 P. 34 771 (7eh Ciz. 1943), the Jury returaed s verdict
of guilty on s elo_r;o of tressea sfter delideretiag 28

Gefendant on sppesl wee that the verdict was Inducod by
phyeicel uhiuﬂu of the jJurcy. 8Ssid the Couzt of Appesis

st 799;

ot
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The ca0es 8¢ many where the jury
sensined ia deliderstioan 18 heurs o¢ noisge
without sleep. Experiesce wisely lsaves
sseh matters te the disczetisa of the
tzlel judge. Ve must zeject defendants’
esssigament in this zespect. (Citatiems). A

|

i
i

Gresad ¢ in the metien of the defendant Ssvsge
ond grouand 9 in the motien of the defendasnt Keanedy are
gdentical ond will de coasidered together. These grounds
ellege that the Court erved in glving its 1nqttuctloa which
geed, teo wit:

Peur ecassantisl elements sre sequized te de

- pzoved beyend o gessonsdle deudt, in erder te

estabiish the effense charged in the Indictunents

Pizsts That the defendanis were scting
uader coler of law,

Secoad: That the persoa upea whom the
ects were conmnitted was @ sud ject ez imhebitent
of s state, tescitory or district of the
Uaited States.

Third:s The sct or scts were donme wiilfelly;
snd .

feuzths: That the sct eor acts were done is

depeivation of say eights, privileges, or

imunuaities secured or pretectsd by the

Cosnstituties or lsws of the Uaited States.
The defendants conteand that ¢his fnstsuction was €LTOREGOWS
end prejudicial becsuse it feiled te inatruct the jury thst
the durden of preof was spoa tha Covermmeat to prove that
the ssssult snd bettery was cemmitted by the defendsats with
the intest of ceércing s cenfeseioa frem the complaining
witasss, sad thet uander the fastzuctioa as givea the jury
could have found that & wilfel esseult snd battery ealy
wes comnitted, which does et sstisfy the indictusnt ser

- “‘”@cu iu tute.
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The defentsate’® srgmment is net well founded.
thlf perticular iastruction 414 met puzpect to de the
Qlézio chazge dut -or?ly teld the J-ty.tiac they avet .
find (1) coler of 1sw, (2) imbeditsmey, (3) wilfullamess,
end (4) deprivation of s federsl right-<the feus elemsats
of the effense ghscged. Immediately fellewing this
instzuction the Coust ‘cllnod.cocl of the legsl terns-~
ll:ot; wcolor of 1lavw”; seccond, the “right te 1iderty,”
s deprivation of which the defendants hod Deen charged
with; third, “summsry ?cnlnlnont.' slse sileged ia the
indictaent; ond fourth, wyilfuilsess.” With respect to

the lgtter the Couct instructed the jJury, to wits

An sct is dene wilfully §f dene
veluatarily snd purposefully snd with the
specific inteat to ¢o that which the lasw
foerbidng that is te say, with dad purpese
either te discbey eor te disregsrd the law,

In this case 1t means a puzpess te

This iastruction was besed ¢a the opialens in Screvws v,

United States, swpre, and Morrisette v, United States,

342 ¥.5. 246 (1952).

Assuniag thet some of the jurese did get the
iapression thst the mecaning of the challenged iasteuctien
wes 88 the defendsauts cestentd, say such impression sheuild
hsve been erssed whem the Court o plsialy and immedistely
Gefised in datefl whet the requirement of “wilfellaese™

-rizn “thie cove.”
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i Is edditien, the Court procesded te instrwct
the jury, st the gequest of the defendents, ss fellows:s

You sre further isstructed if yow fiad
it to de & foct arising frem all of the .
B " evidence in this cese that the seid James .
. e Lee Andersoa was struck or pushed or teuched s
S | T by the ssid defeadents elther acting inde- "
i - pendeatly or jointly but that said touchiag
L o¢ striking or pushing wss not done with the
N : - iatent or purpose te wilfully inflict summary
-3 punishment or te coerce » confesaion frea
Rin snd was met done iateatioaslly and
vilfully te deprive ssid Jemes Lee Anderson
of the righte and privileges gusreateed to
Rin by the Constitution of the United States
te be immune frem suasary punishaent, then
in that event you will find the defendsats
net guilty, '

. The Court instructs the jury that the
defendsnt Clintoa . Savage, sad the defendant
¥illien Remaedy, sre both Jelintly charged with
the commnission of wilful end iantentionsl scts
- to-wit: walewfully ssrawiting, strikxing emd i
bDeating one James Lese Anderson with the imtemt
end purpose of iaflicting summery punishment
spor the ssid James Lee Anderson snd of coercing i
® coafession from Nim theredy depriviag the 1
seid James Lee Anderson of rights, snd fanunities
pzetected by the Constitution snd lawse of the
United States to-wit: the right not to be ’
deprived of 1iderty without due process of law

DT
. DY S
S W

LA ‘ snd the right snd privilege to be imnwne from 1
Tk . sumnery punishment by persons scting under celor ' 1E

T of lew,

e ' , . You asre instructed that esch defencdant.
i . otands before the Court ss en imdividwel snd

- : before you con find elither of the defendants
g guilty as chsrged in the indictaent yow must
v - find that esch defendsnt sctiag indepexdeatly
Rt or in conjunctiea with the other defendant did
iatentionslly and wilfully commit the acts
descrided in the indictuent with the wilful end
fatentioasl purpose of iaflicting summary
puaistment upoas said Jemes lse Andersen and with
the further wilful sad inteatiensl purpese eof
depriving said Jsaes Lee Andersen of inaunities
pretected Dy the Comstitution end the Llaws of
the United Stetes. :

Pertber, of its own metiem, the Comrt charged the Jueys : x\

{ : Rven though the evidence showld show snd you
Shouid delieve that the defendents are guilty of
Sone crime other thaa that specifically charged ia
the- indictuent, that showild met Influeace your
decision in sny way. Yeu nust ceafise your
coasiderstion teo the offenses charged in tais
indictunent, '

RRy—
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On viewing the charge o¢ o whele it is clesr thet
the Jucy wes theroughly imstructed ea the mscessacry imtest
with whish the defendsnts nust Rave been found te have

5

o;-lttu the sets before a coavictien uader the statute

snd indictuneat could bg had,
. Ground 7 ia the netien of the defendsat Clintea
8. Ssvege snd the latter mﬂn of ground 7 in the motien

of the defendaat Willism Kennedy silege thet the Court
ezzed ia denying the defendants® motioan fer scquittal made

8t the cemclusien of sll tite evidence bacanes there wzs ae

: f sudetantisl evidence wpea which the defendsats could e
: found guilty. Ground 8 ian the motien of the defeadant
' ‘-' _ Ssvage snd the first pertion of groeund 7 of the metion of
the defendant Kensedy allege that the Court erred im deayinmy

» their notions for .cq-hni mede st the clese of the
| Goverameat®s case becsuse at that time there was me

: sedsteatial evidence tending te prove the offense charged.
‘ P : ' Accerding .co the GI;CU, when & notiea feos Judgment
ol'uqunnl l.n msde, the sele duty of the trial jJudge is to
deternine whether sudstantial evidence, tokesm ia the 1ight
- | nost favorable te the Covermmeat, -tonlc-u cm‘tu defeadent
» guilty u”u [ ?cuu'ubu doudt, B.g., United States v,

‘ 193 P. 34 367 (Tth Cir. 1952);

Teonasn-Henderson, Inme,, o
_lou v. United States, 135S P, 34 302 (4¢h Cis. 1930), As : ’

Ba® been maviewed in th, élscnssion of grounds 2 ond 3 of

| the defendsnts® metions, there was sudstentisl evidense ia
315 cose from which the Jury could find the defendssts
31{11'1 of the effemse chazged. UIth the excepticn of the

" sdalssions of the defendsnts, 81l of this evidence hed been
fatzeduced st the tine whea the defendsats first sade thels

AVRe e - —— % v o= e P
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setiens. Bvidesnce bae beea precented o3 te c.cl .l the
Clements of the offense alleged., c.-ooq-a-tly, there wap
5O erreor in Cenying the defendsantes’ motica either ot the
clese of the Goveraneat®s case o¢ ot the conclusicn of el
"I. evidence. Ia the vords of the Supreme Ceurt ia Plerce
v, United Stetes, 232 ¥.3, 239 (1920) ot 2331,
N
There deing sudstantisld evideace is

suppocrt of the chazges, the cowrt weuld

Bave erzed If it hod pezenptorily directed

88 scquittal . . . The Qusstioa whethey

the effect of the evideace was su¢h a9 te

Sverceme say ressensdie doudt of suilt was

for the Jury, net the court, te decide.

See o130 Cress v, United States, 59 ¢, 24 339 (9¢h Cir.

2932).
Saited Statee v. Deazdozff, 40 p, Supp. 312 (x.D.

4.'|J 1941) bheld thet where sufficliont evideace is preduced to

oend the csse to the Juzy ¢the occuaod is net entitlied to ]
sew trial ea the Sreund of aslleged errer ia l.fllll. his
motien for o directed verdict,

Szound o ol the defendeat Savege®s notien snd

‘ .l..l‘ 8 of the defendant tcuacdy'c notiens sllege that tag

vesdict l. coatrary to the weight of the evidence.

' ?tat sudbstentinl evideace of the éelendaate’ guilt
Ves preseated ia this c¢ase hao Seea L1limstrated sdove. 4
sew frlox sheuld mot bo'grunlol 1f there te substentisl

. evidence te suppert the Verdict sad, ia deterninfiag whethes

there was substential evideace, the trisl court mwgt congider

the avidence nost faveradile te the goverament togctlot with

_.ll loolo-obln t-loto-‘co whieh gen Ve deduced 'ictclto-.

Clalccr V. Snited States, 313 .8, 00 (1942); valted States
T i R ——— N
v, l.‘vl. 177 7. Supp. 343 (3.0, Pa, 1959); !Il:g!_!gllgg

P
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., mew tgiel ualess he {s ceavimced that me resconsble man

. -
- =
.

v. Gzeen, 143 P. Supp. 443 (5.9. 711. 1956); United States

v. 51 Rancho Adolphus Preducts, 140 F. Supp. 645 (N.D. Pa.

1950). 1t o set the duty of the trisl judge te great o

b8

seould thiank the evidence csll!clg-t bayond a reaseasdle

doudt, Bain v, United States, 202 Fed, 064 (6¢th Cir, 1930);
Saited States v, Creen, supra. As Judge Mathes stated in

Valted States v. Schaeidernsn, 106 P. Supp. 906 (3.D. Calif.

31952) st 921:

CIf) the evidence De such thaet the
vegdict of guilt falls withia the
bounds of resron--withia that gegln
of the debastadle whers seasoanadle ,
pezsons mnay differ--then the decisien
of the jurers as judges of the facts
must stand, walcss 1t sppear that the
force of some extraneous cizcwmstance
or influence prevented the jurers fream
fuactieaing ss the lav coatemplates s
Juzy shewld fuaction. (Citatiens).

There 1s met evenm a clain in the defendants® motiea that

SRy “extramneous circunstance of ianfluence” offcctcdrtlc
decision of the jury. There wes oufficient evidence
presented to Qh§ Juzy te dring ?hc findfing “withia the
io-n‘. of resson.” Accerdingly, thare is ne merit te the
coatention thet the jury®s verdict wss sgeimst the weight

of the evidence.

- One o(icr ground remsing-«grousd $ 6lllin defendaant

Ceznedy’s notion. That greuad {is » gemesal sllegetise by the
defendant Kennady thet there was ne evidence, or evidence of
o sudstential nsture, By which the jury could have found hiam

guility uader the iadictment. WUhst bes beea said Reseimbefose 4
gselotive to the evidence snswers this conteatica. - !

by
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defendonts secsived o fols tefsl, that the vesdict of ¢the
mn-u.uduumt the inteveste of justies 6o net

sequisze that the defendonts® noticas fosr o mS¥ teiald be s

! grented. ) b , |
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JOR THE Nay 5 :
NOV 51962 .
NORTHERN DISTRICT GF DOIAMA . ;
KENAZTH CAGKEY Fipq ™
HAMMOXD DIVISIQI U s DISTRICT cou;g'rE i
UNITED STATES OF AMERICA ~ | | -

v Hammond Criminal 3285
* Section 242, Title 18 U.S.C.

CLINTON E, SAVAGE ‘ .
VILLIAM KENNEDY o -

MOTION POR 7 NEW TRIAL

60-i now the defendant Clinton E, Savage ind moves the Court
to ‘rant him a new trial in the adove styled cause for the

B e D oy

following reasons:

1, Because the verdict of tbe Jury 1is oont.rar: to the law
and the ovidonoc. :

2. Because under the evidence the defendant 1if guilty of
any orrcnac, is suilty of the orime of assault and dattery, a

e

erime dencunced by tho laws of the State of Indiana, but not
by ony law of the United States, E -

3. Bccausolth? evidence fails to establish that the parties
nased in the bill of ixidiotunt wore partioularly th§ defendant -
€linton E, Savage were attonptiﬁ; to assault, striYe and beat said
James Lee Anderson with the intent andpurpose of infliethg summary
punisheent upon him and or eoersing a sonfession froas him, in |
violation of the due ptoeoll elause of the Constitution of tho
United States, I/‘-/‘—l J»G

N, Besause after the Jury had nuM ror! ommntion of” ’
ﬂa&r verdiet on Vednesday, Ootohr n, 1962 tt IT uuu :lﬁz

mE e 7 B




in the afternoon they deliberated until 9:30 of the same day l@cn
they eonceeded to the Court the information that they were unable
to agree and had not made any progress toward agreement since §

5 ofclock previous, That espproximately 9:30 the Court called

the Jury back into the Courtroom 2nd in substance, as will be
fully shown by the bill of exceptions stated to the Jury that

1t was their duty to agree and that a majority should not de
thwarted and that this trial had cost the government a lot of
soney and that it had cost the defendants a great deal of money and
-that there was no reason to believe that a new Jury no more
intelligent than they were, would hear different evidence than
Fhoy did, and that the opinions of the maJjority should not be
thwarted and should be eonsidered by the minority and that they
were not pirtisans in their deliberation but were in fact Judgca
and that they ought to pursue thair deliberations dispassionately
‘without considering the human element involved and thaﬁ the

ma jority members of the Jury had heard the same evidence that the
ainority had heard and it was up to the minority or vice versa to
reconsider their opinions as individual Jurors as to whether or
not they might have misunderstood or overlooked gertain of the
evidence that the majority had heard and had not overlooked; the
effect of which supploncnta; charge to thc»:uf7>vas to opcrato as

8 moral oocrcioh, ind to administer a verbal spanking or soolding
to the Jﬁry, the effect of -hiﬁh was to forgo each 1nd1vidua; Jgroé':
eonvistions and to force a verdist of guilty when the Court ordered
thi-'to again retire and consider the verdist. That at 12:30 inm

the morning of November 1, 1962, the jury returned into Court with

8 verdiost of guilty asilnot this defendant thus estabdlishing that

was S TR AATIIRC R Tl 1y
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they had by their verdict substituted the will and judgment of the

Court for their owm Judgment and will, §

8. 7That all in all the Jury deliberated on this quastioé

L3
ERNAY LT o L T

after being deadlocked for approximately 10 hours and that thcggt§tn;
of said supplemental coersive instruction by the Court to the

Jury as above set forth in Item ¥ adbove was to-the effect of

AL TN

foreing the individual Jjurors to forgo their individusl opinions and
eonvictions in regard to the evidence thus depriving this defendant

of substantial Justice freely rendered by minds uncoerced after

the fatigue of long deliberation, -E;
6. That the Court erred in giving the Court's proposed ¥

instruction No, 6 which was the 7th inatruction read by the Court
to the Jury which said instruction reads, to-wit: Pour essential

elements are required to be proved in order to establish the offense .

charged in the Indictwent: _ . i&
Pirht;, That the defendants were acting under the eolor of 1aw.::
Second: That the person upon whom the acts were committed was

a subject or inhabitant of a state, territory or district of the zz

United States. | &
Third: The aot or acts were ﬁoﬁc willfully; and %?

~.. Pourth: That the sot or aots ﬁcro done 1in deprivation . ' é?

" of any rights, pririleges, or immunities seoured or protected E;f

By the Constitution or laws of t@d unitod States. 5%‘
To which said instruction the defendants and each of them ‘ 51

objected on the grounds that the instrustion is an improper state- fi

:lont of the durden resting on thc Government, That the said in.truof‘
- tion was crroncous, uisleading nnd pchudioial and pcronptory in i

<
o, ST LT 0 et

¥

natur.; and was hi;hly dalaging and prcjudioial to the defendants!
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to summary punishment or to eocerce a oonfcsaion from him,

' evidence there was no substantial evidence exscluding every

eause, That the said instruction was erroneous and prejudieial for

the reason that it failed to instruct the Jury that the burden of

,x
-
.4
14
-

prosf was upon the Government to prove that the defendants and each
of thea in committing an assault and dbattery upon the oouplainiﬁg
witness had the intent to coerce & confession from him,

That dy the said instruction the jury was instructed that the
decrnuont need only to prove an assault and battery upon the
eomplaining witness and that the assault and battery was done
willfully, | |

That such activities are not an offense of the laws of the
United States and do not consitute a violation of the statute and

alleged
indictment/to have been violated by the derendants and that proof

- . s u " !, N
o N \fw_?.{g:.;ewl\ﬁf € e BEL T

-

of the said aots or activities though done willfully and inten-
tionally do not constitute sufficlient proof to obtain a eonviction

Al

under the terms of the indictment in this cause,

-4 -'"!t."

That said peremptory instruction given by the Court is particu-

v,

larly damaging to the defendant, Clinton Savage, for the reason

4.,?".,‘,“

that all of the evidence discloses no intent on the part of the

A

dotcpdant Clinton SAiage to willfully subject the witness Anderson

T. That the Court erred in denying the defendent Clinton

LA AT TN

™ o

Savage's Motion for aoqui€t31 made at the eonclusion of all the
evidence for the reason that at the conclusion of all of the

RO TS
— S

reasonable hypothesis dut guilt with regard to the defendant Clinton

-
»

- ?L-ﬁ.- ’ v

Savage and the evidence taken as 8 whole showed that the story of '
the coaplaining witness Anderson wss impoasible of belief by |




reasonadble men especially taking into eonsideration the ohar-;zor-
- of thc s21d eomplaining witsess as established by the odeonoé
88 eoupared viﬁh the charaster and reputation of the dctondané
88 estadblished by the evidence,
8. That the Court erred in denying the defendant Clinton

4
iy
<
. .
. |
UL L PR ,ﬂmziwzﬂ«zrb&u;ﬁ.m_'

' Savage's motion for acquittal made at the close of the Government's
ease in that there was no sudbstantial evidence worthy of belief

[ SN

in the record at the alose of the Government's case tending to
show that the defendant Clinton Savage hsad assault&d, struck, or
beaten the said James Lee Anderson with the intent and purpose of
inflicting summary punishment upon him and of edcrcing a confession
froa him, That the Government's evidence was based upon the
testimony of the said Anderson which wes unworthy and iupoaliplc
of belief not only in view of the said witness's charccter and

the disorepancy between the treatment 2llegedly received by him at
the hands o:lfho defendant Clinton Savasc 23 compared with th.'
Governawentts evidencs aa to injury to him bﬁt'un in view of the
faot that the said witness testified that the defendants were
atteapting to extort e confession from him with regard to a erims
about which the defendants already hed more than sufficient
evidence to procure a corviction and to which the witness later
plesded guilty in open C:zui: with advice of counsel and under no
duress whatsoever. | |

9. That the verdict 1s contrary to the weight of the evidence

,tnciuso oonsidering the evidence 2s s whole reasonable men could
B0t think that the evidenoe was oufrlcicnt bsyond a r'ason-blo i
doubt uzth r.npoct to the dcrbndant Clinton slvncp.




i.nt:o— eonsideration the weight of the creditable evidence 1ntx~oducnd

in this cause tends to show thst the dcfondan: Clinton E, Savage, Z

3 was at the time mentioned in theindictoent a police officer en- {
: . #2ged in the norwmal course of his duties in questionins a2 suspect,
j and fells to show beyond a reasonable doubt that there was any ‘:r
intent or desire on the part of the defendant to inflict suazary z
punishoent or coerce a confcuioh fron the ccﬁaplaining ultndla. };

p
A
-4
-A,
oy

Teking into consideration all of the evidence in this cause 1nclud1ng
tho defendantst story as to the evidence on the day set out in the "
indictment the weight of the evidence tends to confira the defendants®

testimony for the reason that the evidence and testimony given by

3.
&
-

the defendant 1s unoontradioted, save by the disoredited witness .
. . A
Andersons for the further reason that the defendsnta! testimony !

S

1s in full eoapliance and is fully compatible with all of the other

‘ - evidence in the oéuu.' That thgro wuwas sbsolutely nc evidence L
i o adduced other than the dlaondiﬁod testimony of the ecomplaining ;
witness tending to show an intent on tho part of this defendant i
Go inflict suumsry punishaent and to gosrce a eonfouion as chargod ’

in the indictment in this cause, ’ | ;’—

. WHEREPORZ, the dgrondaut Clinton E, Savage prays that the :

Court set aside the verdist of the Jury and grant this defendant ‘i

Clinton E. Savage a new trisl \ ’ z‘;"

. . 3 ‘ o ' czbmx’comu & m%x - r

GEORGE CONAN & SHELDON H, COHAN ) %

Broedway - ; "3

Gery, Indians oo %

L
§



et e X e S

- 1962, a copy of the forgoing motion, being a motion for a new

ACKNOWLEDGMENT OF SERVICE

I, do heredy acimowledge that on this 5th day of Novemder,

trizl filed by the defendant Clinton E, Savage in the case of

: ‘A
E
H

the United States vs, Clinton E, Savage, was served upon the
United States Distrioct Attorney by loaviné a copy of the said pleadir
at the Office of the United States District Attorney at the Federal 1
Courthouse at 507 State Street, Hammond, Indiana,
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WIYED SHATIS OF ARXITA
.. SRICTIONT WO,
. (1§ = n.0p . Eaa
TROY FOWLER, .
Defendunt
!
‘mwmwpu

M-wMMS,M,ﬂMMh
the Iasbern Diskriet of Kissouri and witkin the Jurisdistism of tiis
Ovart, the dafundmt, Tray Jowler, Right Marshal of Gidemm, Missewri,
seting mder seler of the Limm of the Dtste of Kissouri, d1d wilfully
oh oot Vel Gredem, am inhsditant of the State of Missewrl, %o ts
oprivetion of rights, privilsges mnd Summitise secused @nd protected
Yy the Constitwtion snd lsws of the Usitod States, to wits the right
ot te be dsprived of Mis 15fs without due presses of lav, the right
md privilegs o be Same frem swmery poaishesst by peresss seting
’ mdnr seler of the lows of the Stete of Kissewri, and ths Fight and
privilegs aot o b subJooted S0 puishusn) withouh Gus presess of

hst {s %0 sy, that at the $ims and plase afervenid, Whe

froy Fodler, whils seting wader soler of s lows of the
ﬁ%&wummmgmu”
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T vislation of Seetien 242, Title 18, Uaited Stetes Cods.

kin of the afysesnid emwtitaticxal rights, privileges and

.

et 1adl asthertily shoed and k111 seid Verlam Crehan with istemd

%




1. (ws,) avis Mix
Berel Route /3
Rertagvills, Risseuri

2, Otis Namee
3. Carl Camings
Marston, Msseurti

~ he Bem Jesss

. &fo Join's Driak Shop .
@idece, Xissouri

S Millis Vings (for tnformation ecmesming the warrent.)
Marehall's Cifise
@ddeen, Migeouri

6. Odaries Wdd

xolﬂ.uh&-
. Lassouri

Te Doath esrtifisste fyom Buresu of Vital Ststistiss, Jeffsreen
City, Kiseouri. '
Decamsat of Coremsr®s Jury's verdist fyram (ark of Clreuis
Gourd, Yan Sarys.
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- : . UNITED STATES DISTRICT COJRT

Tz 'BASTERN DISTRICT OP MISSOURI

SR BASTERN DIVISION

UNITED. lTATES OF ANERICA, 2

R S o a Plaintier, ,
1 i E %. 62CR 25 ( )
x TROY POVLER, . ;
3 Defendans.)
:iéi ' The 07‘53 Jury chargest

That on or about December 5, 1960, at Gldeon, in

the State of NMissourl, within the Southeastern Division of

the Fastern Distrlct of Missouri, the defendant,
TRCY POWLER,

Eight Marshal of Oldeon, ¥lassouri, acting under eolor of
the laws of the State of Missouri, did wilfully sud ject
Verlan Graham, an inhabitant of the State of Missouri, to
the deprivation of rights, privileges and 1@:;1::..

A secured and protected by the Constitution and laws of the
{ﬂg, " United States, to wit, the right not to bs deprived of his
3 ' 31fe without due process of law, the right and privilege

to be lrmune from surmary punishment by persons aoting
under eolor of the laws of the State of Missouri, and the

pight and privilege not to be sub jected to punishment with-

eut due process of lawv. .
That is to say, that at the time and pluo tforo-

said, the defendant, Troy Powler, while soting under oolor
of the laws of the State of Missourl and for the purpou
Siatering and imposicog 11legal summary puanishment
_Verlan Grahanm, did -nruuy and vithout lawful
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satlerity shost end kill sald Verlan Graham with intent %o
deprive him of the aforesaid eonstitutional rights, privileges .
and Lssmmities, | ‘

| ) In violation of Sestion 2,2, Title 18, United .
23atvs Code, - - i 2
A True B111 .
) ~ Joreman
RIS TS ATONIEY f
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