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QUESTION PRESENTED

The Religious Freedom Restoration Act of 1993
(RFRA), 42 U.S.C. 2000bb et seq., provides that the
government “shall not substantially burden a person’s
exercise of religion” unless that burden is the least
restrictive means to further a compelling governmen-
tal interest. 42 U.S.C. 2000bb-1(a) and (b). The ques-
tion presented is whether RFRA allows a for-profit
corporation to deny its employees the health coverage
of contraceptives to which the employees are other-
wise entitled by federal law, based on the religious
objections of the corporation’s owners.
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PARTIES TO THE PROCEEDINGS

Petitioners are Kathleen Sebelius, Secretary of
Health and Human Services; the Department of
Health and Human Services; Thomas E. Perez, Secre-
tary of Labor; the Department of Labor; Jacob J.
Lew, Secretary of the Treasury; and the Department
of the Treasury.

Respondents are Hobby Lobby Stores, Inc.; Mar-
del, Inc.; David Green; Barbara Green; Mart Green,;
Steve Green; and Darsee Lett.
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KATHLEEN SEBELIUS, SECRETARY OF HEALTH AND
HUMAN SERVICES, ET AL., PETITIONERS

V.
HoBBY LOBBY STORES, INC., ET AL.

ON WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

BRIEF FOR THE PETITIONERS

OPINIONS BELOW

The opinion of the en banc court of appeals (Pet.
App. 1a-166a) is reported at 723 F.3d 1114. The opin-
ion of the district court (Pet. App. 167a-199a) is re-
ported at 870 F. Supp. 2d 1278. A prior decision of the
court of appeals denying an injunection pending appeal
is unreported but is available at 2012 WL 6930302.
Justice Sotomayor’s in-chambers opinion denying an
injunction pending appeal is reported at 133 S. Ct.
641.

JURISDICTION

The judgment of the court of appeals was entered
on June 27, 2013. The petition for a writ of certiorari
was filed on September 19, 2013, and granted on No-

vember 26, 2013. This Court’s jurisdiction rests on 28
U.S.C. 1254(1).

(1)
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STATUTORY AND REGULATORY PROVISIONS
INVOLVED
Pertinent statutory and regulatory provisions are
set forth in the appendix to this brief. See App., infra,
la-45a.

STATEMENT

1. Most Americans with private health coverage
obtain it through an employer-sponsored group health
plan. Cong. Budget Office, Key Issues in Analyzing
Major Health Insurance Proposals 4 & Tbl. 1-1
(2008). The cost of such coverage is typically covered
by a combination of employer and employee contribu-
tions, id. at 4, with the employer’s share serving as
“part of an employee’s compensation package,” Liber-
ty Univ., Inc. v. Lew, 733 F.3d 72, 91 (4th Cir.) (cita-
tion omitted), cert. denied, 134 S. Ct. 683 (2013). The
federal government subsidizes group health plans
through favorable tax treatment. While employees
pay income and payroll taxes on their cash wages,
they typically do not pay taxes on their employer’s
contributions to their health coverage. 26 U.S.C. 106.

Congress has established certain minimum cover-
age standards for group health plans. For example, in
1996, Congress required such plans to cover certain
benefits for mothers and newborns. 29 U.S.C. 1185;
42 U.S.C. 300gg-4; see 26 U.S.C. 9811. In 1998, Con-
gress required coverage of reconstructive surgery
after covered mastectomies. 29 U.S.C. 1185b; 42
U.S.C. 300gg-6.

2. In the Patient Protection and Affordable Care
Act, Pub. L. No. 111-148, 124 Stat. 119 (Affordable
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Care Act or Act),' Congress provided for additional
minimum standards for group health plans and health
insurers offering coverage in the group and individual
markets.

a. The Act requires non-grandfathered group
health plans to cover certain preventive-health ser-
vices without cost sharing—that is, without requiring
plan participants and beneficiaries to make copay-
ments or pay deductibles or coinsurance. 42 U.S.C.
300gg-13 (Supp. V 2011) (preventive-services coverage
provision). This provision applies to (among other
types of health coverage) employment-based group
health plans covered by the Employee Retirement
Income Security Act of 1974 (ERISA), 29 U.S.C. 1001
et seq., see 29 U.S.C. 1185d (Supp. V 2011), and it can
thus be enforced by plan participants and beneficiar-
ies pursuant to ERISA’s enforcement mechanisms.
See 29 U.S.C. 1132(a)(1)(B) and (3).2

! Amended by the Health Care and Education Reconeiliation Act
of 2010, Pub. L. No. 111-152, 124 Stat. 1029.

2 The Secretary of Labor may likewise bring an ERISA
enforcement action with respect to such a group plan. 29 U.S.C.
1132(a)(5). The preventive-services coverage provision is also
enforceable through the imposition of taxes on the employers that
sponsor such plans. 26 U.S.C. 4980D; see 26 U.S.C. 9815(a)(1),
9834. (Payment of such a tax by an employer, however, would not
relieve a plan of its legal obligation to cover recommended
preventive-health services without cost sharing, which would
remain as a freestanding ERISA requirement for such group
health plans, see 29 U.S.C. 1185d (Supp. V 2011).) In addition,
with respect to health insurers in the individual and group
markets, States may enforce the Act’s health insurance market
reforms, including the preventive-services coverage provision.
42 U.S.C. 300gg-22(a)(1) (Supp. V 2011). If the Secretary of
Health and Human Services determines that a State “has failed to
substantially enforce” one of the insurance market reforms with
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“Prevention is a well-recognized, effective tool in
improving health and well-being and has been shown
to be cost-effective in addressing many conditions
early.” Inst. of Med., Clinical Preventive Services for
Women: Closing the Gaps 16 (2011) (IOM Report).
Nonetheless, the American health-care system has
“fallen short in the provision of such services” and has
“relied more on responding to acute problems and the
urgent needs of patients than on prevention.” Id. at
16-17.

To address this problem, the Act and its imple-
menting regulations require coverage of a wide range
of preventive services without cost, including services
such as cholesterol screening, colorectal cancer
screening, and diabetes screening for those with high
blood pressure, 42 U.S.C. 300gg-13(a)(1) (Supp. V
2011); see 75 Fed. Reg. 41,741-41,744 (July 19, 2010);
routine vaccination to prevent vaccine-preventable
diseases, such as measles and tetanus, 42 U.S.C.
300gg-13(a)(2) (Supp. V 2011); see 75 Fed. Reg. at
41,740, 41,745-41,752; and “evidence-informed preven-
tive care and screenings” for infants, children, and
adolescents, 42 U.S.C. 300gg-13(a)(3) (Supp. V 2011);
see 75 Fed. Reg. at 41,753-41,755.

Further, and as particularly relevant here, the Act
requires coverage, “with respect to women, [of] such
additional preventive care and screenings * * * as
provided for in comprehensive guidelines supported”
by the Health Resources and Services Administration
(HRSA), which is a component of the Department of

respect to such insurers, she conducts such enforcement herself
and may impose civil monetary penalties. 42 U.S.C. 300gg-22(a)(2)
(Supp. V 2011); see 42 U.S.C. 300gg-22(b)(1)(A) (Supp. V 2011); 42
U.S.C. 300gg-22(b)(2) (Supp. V 2011).
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Health and Human Services (HHS). 42 U.S.C. 300gg-
13(a)(4) (Supp. V 2011). Congress included this provi-
sion because “women have different health needs than
men, and these needs often generate additional costs.”
155 Cong. Rec. 29,070 (2009) (statement of Sen. Fein-
stein); see IOM Report 18. In particular, “[w]omen of
childbearing age spend 68 percent more in out-of-
pocket health care costs than men.” 155 Cong. Rec.
at 29,070 (statement of Sen. Feinstein). And women
often find that copayments and other cost sharing for
important preventive services “are so high that they
avoid getting [the services] in the first place.” Id. at
29,302 (statement of Sen. Mikulski); see IOM Report
19-20.

Because HRSA did not have such comprehensive
guidelines for preventive services for women, HHS
requested that the Institute of Medicine (Institute or
IOM) develop recommendations for it. 77 Fed. Reg.
8725-8726 (Feb. 15, 2012); IOM Report 1-2. The Insti-
tute is part of the National Academy of Sciences, a
“semi-private” organization Congress established “for
the explicit purpose of furnishing advice to the Gov-
ernment.” Public Citizen v. United States Dep’t of
Justice, 491 U.S. 440, 460 & n.11 (1989) (citation omit-
ted); see IOM Report iv.

To formulate recommendations, the Institute con-
vened a group of experts, “including specialists in
disease prevention, women’s health issues, adolescent
health issues, and evidence-based guidelines.” I0M
Report 2. The Institute defined preventive services as
measures “shown to improve well-being, and/or de-
crease the likelihood or delay the onset of a targeted
disease or condition.” Id. at 3. Based on the Insti-
tute’s review of the evidence, it recommended a num-
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ber of preventive services for women, such as screen-
ing for gestational diabetes for pregnant women,
screening and counseling for domestic violence, and at
least one well-woman preventive care visit a year. Id.
at 8-12.

The Institute also recommended access to the “full
range” of “contraceptive methods” approved by the
Food and Drug Administration (FDA), as well as
sterilization procedures and patient education and
counseling for all women with reproductive capacity.
IOM Report 10; see id. at 102-110. FDA-approved
contraceptive methods include oral contraceptive pills,
diaphragms, injections and implants, emergency con-
traceptive drugs, and intrauterine devices (IUDs).
FDA, Birth Control: Medicines To Help You, http://
www.fda.gov/ForConsumers/ByAudience/ForWomen/
FreePublications/uem313215.htm (last updated Aug.
27, 2013) (Birth Control Guide).

In making that recommendation, the Institute not-
ed that nearly half of all pregnancies in the United
States are unintended and that unintended pregnan-
cies can have adverse health consequences for both
mothers and children. IOM Report 102-103. In addi-
tion, the Institute observed, use of contraceptives
leads to longer intervals between pregnancies, which
“is important because of the increased risk of adverse
pregnancy outcomes for pregnancies that are too
closely spaced.” Id. at 103.

HRSA adopted women’s preventive-health guide-
lines consistent with the Institute’s recommendations,
including a guideline recommending access to all
FDA-approved contraceptive methods as prescribed
by a health-care provider. HRSA, HHS, Women’s
Preventive Services Guidelines, App., infra, 40a-45a.
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The relevant regulations adopted by the three De-
partments implementing this portion of the Act (HHS,
Labor, and Treasury) require non-grandfathered
group health plans to cover, among other preventive
services, the contraceptive services recommended in
the HRSA guidelines. 45 C.F.R. 147.130(a)(1)(iv)
(HHS); 29 C.F.R. 2590.715-2713(a)(1)(iv) (Labor); 26
C.F.R. 54.9815-2713(a)(1)(iv) (Treasury) (collectively
referred to in this brief as the contraceptive-coverage
provision).

b. The implementing regulations authorize an ex-
emption from the contraceptive-coverage provision for
the group health plan of a “religious employer.” 45
C.F.R. 147.131(a). A religious employer is defined as
a non-profit organization described in the Internal
Revenue Code provision that refers to churches, their
integrated auxiliaries, conventions or associations of
churches, and the exclusively religious activities of
any religious order. Ibid. (cross-referencing 26 U.S.C.
6033(a)(3)(A)({) and (iii)).

The implementing regulations also provide accom-
modations for the group health plans of religious non-
profit organizations that have religious objections to
providing coverage for some or all contraceptive ser-
vices. 45 C.F.R. 147.131(b). After such an organiza-
tion accepts an accommodation, the women who par-
ticipate in its plan will generally have access to con-
traceptive coverage without cost sharing though an
alternative mechanism established by the regulations,
under which the organization does not contract, ar-
range, pay, or refer for contraceptive coverage. T8
Fed. Reg. 39,870, 39,872, 39,874-39,886 (July 2, 2013).

c. The preventive-services coverage provision in
general, and the contraceptive-coverage provision in
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particular, apply only if an employer offers a group
health plan. Employers, however, are not required to
offer group health plans. Certain employers with
more than 50 full-time-equivalent employees are sub-
ject to a tax if they do not offer coverage, 26 U.S.C.
4980H, and they thus are afforded a choice between
offering a group health plan and the prospect of pay-
ing the tax. See Liberty Univ., 733 F.3d at 98; cf.
Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566,
2596-2597 (2012).

3. Respondents are two for-profit corporations—
Hobby Lobby Stores, Inec., and Mardel, Inc.—and five
individuals who indirectly own the corporations (col-
lectively referred to as the Greens).> Hobby Lobby is
a national chain of more than 500 arts-and-crafts
stores with more than 13,000 full-time employees.
Pet. App. 171a. Mardel is a chain of 35 book stores
specializing in Christian materials and has 372 em-
ployees. Ibid. Employees of both corporations obtain
health coverage through the self-insured Hobby Lob-
by group health plan. Id. at 14a.

The Greens maintain the sincere religious convic-
tion “that human life begins at conception,” that is,
“when sperm fertilizes an egg.” Pet. App. 9a, 14a.
After learning about the contraceptive-coverage pro-
vision, Hobby Lobby “re-examined its insurance poli-
cies,” discovered that the policies already covered
certain FDA-approved contraceptives to which the
Greens object, and proceeded to exclude those contra-
ceptives from coverage. J.A. 139-140 (Verified Compl.
para. 55). Respondents also initiated this suit, J.A.

® The Greens are trustees of a management trust that owns and
operates Hobby Lobby and Mardel. Pet. App. 8a, 171a; see Pet. 9
n4.
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124-169, contending that the requirement that the
Hobby Lobby group health plan cover all forms of
FDA-approved contraceptives as prescribed by a
physician violates rights of the corporations and the
Greens under the Religious Freedom Restoration Act
of 1993 (RFRA), 42 U.S.C. 2000bb et seq., which pro-
vides that the government “shall not substantially
burden a person’s exercise of religion” unless that
burden is the least restrictive means to further a com-
pelling governmental interest. 42 U.S.C. 2000bb-1(a)
and (b). Specifically, respondents contend that RFRA
entitles the Hobby Lobby plan to an exemption from
the contraceptive-coverage provision because the
Greens object to “facilitating” coverage of four FDA-
approved contraceptives (two types of IUDs and two
emergency contraceptives, Plan B and ella). Pet. App.
14a.!

* According to FDA-approved product labels, a copper IUD is a
device inserted into the uterus by a healtheare provider that works
by interfering with sperm transport and fertilization of an egg and
possibly by preventing implantation (of a fertilized egg in the
uterus). FDA-approved label for ParaGard T 380A Intrauterine
Copper Contraceptive 3 (June 11, 2013), http:/www.
accessdata.fda.gov/drugsatfda_docs/label/2013/018680s0661bl.pdf.
An IUD with progestin is a device inserted into the uterus by a
healtheare provider that works by thickening cervical mucus pre-
venting passage of sperm into the uterus, inhibiting sperm capaci-
tation or survival, and altering the endometrium. FDA-approved
label for Mirena (levonorgestrel-releasing intrauterine system) 18
(Aug. 7, 2013), http://www.accessdata.fda.gov/drugsatfda_docs/
label/2013/021225s0321bl.pdf; FDA-approved label for Skyla (levo-
norgestrel-releasing intrauterine system) § 12.1 (Sept. 13, 2013),
http://www.accessdata.fda.gov/drugsatfda_docs/label/2013/
203159s002lbledtl.pdf. Plan B is an emergency contraceptive in
pill form that works principally by preventing ovulation or fertili-
zation by altering tubal transport of sperm and/or ova; it may
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The distriet court denied respondents’ motion for a
preliminary injunction, holding that they had not
established a likelihood of success on the merits of
their claims. Pet. App. 167a-199a.

4. The court of appeals denied respondents’ motion
for an injunction pending appeal. 2012 WL 6930302.
Respondents then applied to this Court for emergency
relief, which Justice Sotomayor denied. 133 S. Ct. 641
(2012).

5. In a divided decision, the en banc court of ap-
peals reversed the judgment of the district court. Pet.
App. 1a-166a.

a. After addressing jurisdictional issues, the major-
ity held that the respondent corporations are likely to
succeed on the merits of their RFRA claims. Pet.
App. 6a, 23a-61a. The court first held that “for-profit
corporations, such as Hobby Lobby and Mardel, are
persons exercising religion for purposes of RFRA.”
Id. at 23a; see id. at 23a-43a. Because the Greens
believe that life begins at conception, see id. at 9a, the

inhibit implantation (of a fertilized egg in the uterus) by altering
the endometrium, but it is not effective once the process of implan-
tation has begun. FDA-approved label for Plan B (levonorgestrel)
tablets, 0.756mg, 4 (July 10, 2009), http://www.accessdata.fda.gov/
drugsatfda_docs/label/2009/021045s0151bl.pdf. Ella, another emer-
gency contraceptive, is a pill that works by inhibiting or delaying
ovulation and may also work by altering the endometrium in a way
that may affect implantation (of the fertilized egg in the uterus).
FDA-approved label for ella (ulipristal acetate) tablet § 12.1 (May
2, 2012), http:/www.accessdata.fda.gov/drugsatfda_docs/label/
2012/022474s0021bl.pdf.

Although respondents describe these devices and drugs as “abor-
tion-causing” (J.A. 147-148 (Verified Compl. para. 106)), federal
law, which defines pregnancy as beginning at implantation, does
not so classify them. See, e.g., 62 Fed. Reg. 8611 (Feb. 25, 1997);
45 C.F.R. 46.202(f).
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court declared that “[t]he corporate plaintiffs believe
life begins at conception,” id. at 50a, and concluded
that the contraceptive-coverage provision “requires
Hobby Lobby and Mardel to * * * compromise
their religious beliefs.” Id. at 52a. The court held that
“Hobby Lobby and Mardel have established a sub-
stantial burden as a matter of law.” Ibid.

Applying RFRA’s compelling-interest test, the
court of appeals held that the interests advanced by
the contraceptive-coverage provision cannot be com-
pelling because there is a regulatory exemption from
that requirement for the plans offered by religious
employers; because plans are not subject to the pre-
ventive-services coverage provision (and certain other
ACA requirements) if they retain grandfathered sta-
tus; and because of what the court described as an
exemption for plans offered by employers with fewer
than 50 full-time-equivalent employees. Pet. App.
58a-5H9a.

b. Judge Gorsuch (joined by two other judges) con-
curred, Pet. App. 77a-94a, positing that “the Greens
themselves, as individuals, are also entitled to relief,”
1d. at T7a.

c. Chief Judge Briscoe, joined by Judge Lucero,
dissented in relevant part. Pet. App. 103a-138a. Re-
jecting the corporations’ claims, Chief Judge Briscoe
reasoned that, “during the 200-year span between the
adoption of the First Amendment and RFRA’s pas-
sage,” this Court “consistently treated free exercise
rights as confined to individuals and non-profit reli-
gious organizations.” Id. at 115a. Chief Judge Bris-
coe thus found “no plausible basis for inferring that
Congress intended or could have anticipated that for-
profit corporations would be covered by RFRA.” Id.
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at 118a (internal quotation marks and citation omit-
ted).

Chief Judge Briscoe further concluded that the ma-
jority’s  substantial-burden analysis disregarded
“basic principles of corporation law,” by treating “the
religious beliefs of the individual plaintiffs as those of
Hobby Lobby and Mardel.” Pet. App. 130a-131a. She
also rejected the idea that “company [owners’] reli-
gious beliefs and practices are implicated by the au-
tonomous health care decisions of company employ-
ees” to use their health coverage in ways that offend
an owner’s religious beliefs. Id. at 137a-138a (brack-
ets in original; citation omitted).

6. On remand, the district court entered a prelimi-
nary injunction. 2013 WL 3869832 (July 19, 2013).
The government’s appeal from that order is stayed
pending this Court’s decision in this case. See Order,
Hobby Lobby Stores, Inc. v. Sebelius, No. 13-6215
(10th Cir. Sept. 26, 2013).

SUMMARY OF ARGUMENT

The Greens’ sincerely held religious opposition to
certain forms of contraception is not subject to ques-
tion in these proceedings, and their personal beliefs
merit the full measure of protection that the Constitu-
tion and laws provide. But the Greens’ beliefs, alt-
hough deeply held, do not justify an injunction under
the Religious Freedom Restoration Act exempting
Hobby Lobby and Mardel from an obligation to com-
ply with a generally applicable law that regulates only
those corporations and not their individual owners.
Granting the relief respondents seek for profit-
making corporate entities engaged in commercial
activity would expand the scope of RFRA far beyond
anything Congress contemplated; would disregard
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deeply engrained principles of corporation law that
should inform the interpretation of RFRA as they do
federal statutes generally; and would deny to thou-
sands of employees (many of whom may not share the
Greens’ religious beliefs) statutorily-guaranteed ac-
cess to benefits of great importance to health and
well-being.

1. Respondents Hobby Lobby and Mardel, for-
profit corporations conducting commercial enterpris-
es, are not persons exercising religion within the
meaning of RFRA. Congress enacted RFRA to re-
store this Court’s free-exercise jurisprudence from
before Employment Division v. Smith, 494 U.S. 872
(1990), and directed courts to look to those decisions
for guidance when resolving RFRA claims. None of
this Court’s pre-Smith decisions held, or even sug-
gested, that for-profit corporations exercise religion.
Instead, those decisions recognized free-exercise
rights of individuals, churches, and religious commu-
nities. Because Congress intended RFRA to restore,
not dramatically extend, pre-Smith law, the statute
should be interpreted to embody the same limitation.

The corporate-respondents’ RFRA claim fails for
the independent reason that it attributes the religious
beliefs of the corporate shareholders to the corporate-
respondents themselves. That approach violates the
long-settled principle of corporation law (against the
backdrop of which RFRA was enacted) that “incorpo-
ration’s basic purpose is to create a distinct legal enti-
ty, with legal rights, obligations, powers, and privileg-
es different from those of the natural individuals who
created it, own it, or whom it employs.” Cedric Kush-
ner Promotions, Ltd. v. King, 533 U.S. 158, 163
(2001).
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2. Respondents’ alternative suggestion that the
Greens may challenge the contraceptive-coverage
provision in their individual capacities likewise suffers
from threshold defects. The challenged provision
imposes no personal obligations on the Greens; it
instead regulates only the corporations they own and
the group health plan the corporations sponsor. The
provision therefore does not burden the Greens’ indi-
vidual exercise of religion in any cognizable sense, and
RFRA does not entitle them to an exemption for the
corporations based on their individual religious be-
liefs.

3. The particular burden about which respondents
complain also does not qualify as a substantial burden
within the meaning of RFRA. A group health plan
covers many items and services, and participants and
their dependents, in consultation with their health-
care providers, decide which ones to use. Those deci-
sions by independent third parties are not attributable
to the employer that finances the plan or to the indi-
viduals who own the company, and the connection is
too indirect as a matter of law to impose a substantial
burden.

4. The contraceptive-coverage provision in any
event is supported by compelling interests and is the
least restrictive means of achieving them. The pre-
ventive-services coverage provision grants partici-
pants and beneficiaries in the Hobby Lobby group
health plan privately-enforceable benefits as part of a
comprehensive insurance scheme, and the exemption
respondents seek would deny those individuals the
health coverage to which they are legally entitled as
part of their employment compensation. This Court’s
religion-clause jurisprudence does not compel that
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employees be denied statutory benefits, or forced to
bear other costs, to accommodate an employer’s sin-
cerely held religious beliefs. The provision also serves
compelling interests in public health and gender
equality. Those interests are supported by a wealth of
empirical data demonstrating that providing women
access to contraceptives without cost-sharing has
significant health benefits for them and their children,
and, conversely, that financial barriers to such access
can result in significant health problems.

Respondents’ only proffered alternative—direct
government provision of contraceptive services to
corporate-respondents’ employees—is not a less re-
strictive means within the meaning of RFRA. The
less-restrictive means test under RFRA cannot be
used to require creation of entirely new programs.
Moreover, in both the preventive-services coverage
provision and the Act generally, Congress built upon
the system of employment-based coverage and private
insurance, rather than replacing it with government-
provided benefits. Respondents’ proffered alternative
would conflict with that goal.

ARGUMENT

I. THE RESPONDENT-CORPORATIONS FAIL TO STATE
A CLAIM UNDER RFRA

A. RFRA Does Not Grant Free-Exercise Rights To For-
Profit Corporations

The claims of the respondent for-profit corpora-
tions fail at the threshold because they are not per-
sons exercising religion within the meaning of RFRA.

1. Congress enacted RFRA “to restore the compel-
ling interest test” applied by this Court in free-
exercise cases decided before Employment Division
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v. Smath, 494 U.S. 872 (1990). 42 U.S.C. 2000bb(b)(1);
see 42 U.S.C. 2000bb(a)(4) and (5); Gonzales v. O
Centro Espirita Beneficente Uniao do Vegetal, 546
U.S. 418, 424 (2006) (O Centro). In Smith, this Court
held that the Free Exercise Clause does not require
religion-based exemptions from neutral laws of gen-
eral applicability. See 494 U.S. at 876-890. RFRA
“adopt[ed] a statutory rule comparable to the consti-
tutional rule rejected in Smith,” providing that “the
Federal Government may not, as a statutory matter,
substantially burden a person’s exercise of religion,
‘even if the burden results from a rule of general ap-
plicability,”” unless the government satisfies a compel-
ling-interest test. O Centro, 546 U.S. at 424 (quoting
42 U.S.C. 2000bb-1(a)). Given this restorative pur-
pose, Congress expected courts considering RFRA
claims to “look to free exercise cases decided prior to
Smith for guidance.” S. Rep. No. 111, 103d Cong., 1st
Sess. 8-9 (1993) (Senate Report); see H.R. Rep. No.
88, 103d Cong., 1st Sess. 6-7 (1993) (same).

2. The respondent-corporations are not “person[s]
exercis[ing] religion” (42 U.S.C. 2000bb-1(a)) within
the meaning of RFRA. None of this Court’s pre-
Smith decisions held (or even suggested) that for-
profit corporations exercise religion within the mean-
ing of the Free Exercise Clause.

Under pre-Smith decisions, individuals could seek
certain exemptions from generally applicable regula-
tions that burdened their exercise of religion. The two
cases that Congress cited in RFRA itself are illustra-
tive. See 42 U.S.C. 2000bb(b)(1) (citing Sherbert v.
Verner, 374 U.S. 398 (1963), and Wisconsin v. Yoder,
406 U.S. 205 (1972)). In Sherbert, the Court held that
a state government could not deny unemployment
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compensation to an individual who was discharged by
her employer because she would not work on her
Sabbath. 374 U.S. at 399-410. In Yoder, the Court
held that a state government could not compel Amish
parents to send their children to high school. 406 U.S.
at 234-235.

Under the Court’s free-exercise case law, churches
and religious communities can also assert free-
exercise claims. For example, in Church of the
Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S.
520 (1993) (Lukumsi), a church successfully challenged
a local ordinance that made it unlawful for its mem-
bers to perform the ritual animal sacrifice that is part
of the Santeria religion. Id. at 525, 531-540, 542-547.°
Accordingly, when this Court later applied RFRA in O
Centro, it held that RFRA allowed “a Christian Spirit-
ist sect” to obtain an exemption from a federal law
(the Controlled Substances Act, 21 U.S.C. 801 et seq.)
that prevented its members from receiving commun-
ion in the form of a sacramental tea. 546 U.S. at 425,
427-439.

In contrast, no pre-Smith case held, or even sug-
gested, that for-profit corporations have religious
beliefs that could in turn be impermissibly burdened
under the First Amendment by general corporate
regulation. The two cases on which the court of ap-
peals relied for the contrary proposition, Pet. App.
3ba-36a (citing Braunfeld v. Brown, 366 U.S. 599
(1961), and United States v. Lee, 455 U.S. 252 (1982)),

> Lukumi was decided after Smith, but ruled for the plaintiffs on
the ground that the challenged statute targeted plaintiffs’ religious
practices for disfavored treatment, thus making it subject to the
compelling-interest test (which it failed). See Lukumsi, 508 U.S. at
532-540, 542-5417.
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rejected free-exercise claims raised by individuals.
In Braunfeld, the Court rejected the free-exercise
claim asserted by Orthodox Jewish individuals who
faced criminal prosecution if they sold their goods on
Sundays, even though the Sunday closing law placed
substantial pressure on them “to give up their [Satur-
day] Sabbath observance, a basic tenet of the Ortho-
dox Jewish faith.” 366 U.S. at 602 (plurality opinion).
And, in Lee, the Court rejected an Amish carpenter’s
claim that he had a free-exercise right to be exempted
from the requirement to pay Social Security taxes on
behalf of his Amish employees. 455 U.S. at 256-261.
Braunfeld and Lee did not involve for-profit corpora-
tions, but rather individual sole proprietors who faced
personal liability under the regulations they chal-
lenged. See Braunfeld, 366 U.S. at 601; Appellant’s
Br. 5-6, Braunfeld, supra, (No. 67); see also Lee, 455
U.S. at 254; Appellee’s Br. 1, Lee, supra (No. 80-767).

On the same day the Court issued its decision in
Braunfeld, it separately addressed a similar free-
exercise challenge to a Sunday closing law advanced
by an incorporated kosher supermarket. See Gal-
lagher v. Crown Kosher Super Mkt. of Mass., Inc., 366
U.S. 617 (1961). A plurality of the Court determined
that it “need not decide” whether the corporation
could assert a free-exercise claim because, in Braun-
feld, the Court had rejected the claim “on the merits.”
Gallagher, 366 U.S. at 631. The express reservation of
the question in Gallagher confirms that this Court’s
pre-Smith decisions had not afforded free-exercise
rights to for-profit corporations.

3. There is no reason to think that Congress in-
tended RFRA to grant for-profit corporations rights
that previously had been reserved to individuals and
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religious non-profit institutions. For-profit corpora-
tions “are different from religious non-profits in that
they use labor to make a profit, rather than to perpet-
uate a religious values-based mission.” Gilardi v.
United States Dep’t of Health & Human Servs., 733
F.3d 1208, 1242 (D.C. Cir. 2013) (Edwards, J., concur-
ring in part and dissenting in part), petition for cert.
pending, No. 13-567 (filed Nov. 5, 2013); see Corpora-
tion of the Presiding Bishop of the Church of Jesus
Christ of Latter-Day Saints v. Amos, 483 U.S. 327,
344 (1987) (Brennan, J., concurring in the judgment)
(“[Ulnlike for-profit corporations, nonprofits histori-
cally have been organized specifically to provide cer-
tain community services, not simply to engage in
commerce.”).

It has long been understood that when corporations
enter the commercial world for profit, they necessari-
ly “submit themselves to legislation—such as Ti-
tle VII, the Fair Labor Standards Act, the Americans
with Disabilities Act, and the Affordable Care Act—
designed to protect the health, safety, and welfare of
employees.” Gilardi, 733 F.3d at 1242-1243 (Ed-
wards, J., concurring in part and dissenting in part);
see pp. 38-46, infra (discussing compelling interest in
protecting statutory rights of corporate-respondents’
employees).

The idea that federal law would require corporate
employees (such as the 13,000 employees of Hobby
Lobby) to give up statutorily protected rights in order
to accommodate the asserted exercise of religion of a
for-profit corporation would have been a foreign con-
cept to the Congress that enacted RFRA. Congress
had at that time enacted religion-based exemptions
for employers in some employment-regulation stat-
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utes, but those exemptions were all limited to church-
es and other religious non-profit institutions. k.g., 42
U.S.C. 2000e-1(a) (Title VII exemption from prohibi-
tion against employment discrimination based on
religion for “a religious corporation, association, edu-
cational institution, or society with respect to the
employment of individuals of a particular religion to
perform work connected with the carrying on * * *
of its activities”); see 1A William Meade Fletcher et
al., Fletcher Cyclopedia of the Law of Corporations
§ 80, at 61 (perm. ed., rev. vol. 2010) (noting that a
“religious corporation” is a “special class of nonprofit
corporation[]”).

While Title VII's exemption for religious employers
burdens employees whose religion differs from that of
their employer, Congress viewed that burden as a cost
that was justified to protect “religious organizations[’]
* % * interest in autonomy in ordering their inter-
nal affairs.” Amos, 483 U.S. at 340, 341 (Brennan, J.,
concurring in the judgment). That understanding is
consistent with the First Amendment’s “special solici-
tude to the rights of religious organizations.” Hosan-
na-Tabor Evangelical Lutheran Church & Sch. v.
EEOC, 132 S. Ct. 694, 706 (2012) (Hosanna-Tabor).
By contrast, neither this Court’s cases nor pre-RFRA
federal employment statutes provided for-profit cor-
porations an exemption from generally applicable law
on the premise that the corporation was exercising
religion. There is no reason to conclude that Congress
intended RFRA to embody a fundamentally different
understanding.

3. The “limitation of RFRA’s applicability to indi-
viduals and non-profit religious organizations is rein-
forced by examining the legislative history of RFRA.”



21

Pet. App. 115a (Briscoe, C.J., dissenting in relevant
part). The committee reports, hearings, and debates
are filled with references to individuals and religious
institutions, but “[e]ntirely absent from the legislative
history * * * is any reference to for-profit corpo-
rations.” Id. at 116a.

This Court reviewed RFRA’s legislative record in
City of Boerne v. Flores, 521 U.S. 507 (1997), and
observed that “[m]uch of the discussion centered upon
anecdotal evidence of autopsies performed on Jewish
individuals and Hmong immigrants in violation of
their religious beliefs.” Id. at 530-531. The hearings
and committee reports also showed concern that “zon-
ing regulations and historic preservation laws
* % % have adverse effects on churches and syna-
gogues.” Id. at 531. “But nowhere” in RFRA’s legis-
lative history “is there any suggestion that Congress
foresaw, let alone intended that, RFRA would cover
for-profit corporations.” Pet. App. 117a (Briscoe, C.J.,
dissenting in relevant part).

Had Congress, in enacting RFRA, intended to ex-
tend free-exercise rights to for-profit corporations for
the first time in our Nation’s history, there would
surely have been some express mention of that intent
in either the statutory text or in the legislative histo-
ry. See Chisom v. Roemer, 501 U.S. 380, 396 (1991);
see also Whitman v. American Trucking Ass’ns, 531
U.S. 457, 468 (2001). There is none.

4. The court of appeals mistakenly believed that
Congress’s use of the term “person” in RFRA compels
the conclusion that the statute grants rights to for-
profit corporations. Pet. App. 24a. The court of ap-
peals relied on the Dictionary Act, which states that
the term “person” in a federal statute includes corpo-
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rations unless “the context indicates otherwise.” Ibid.
(quoting 1 U.S.C. 1).

The court of appeals’ “focus on personhood is too
narrow; instead, [a court] must construe the term
‘person’ together with the phrase ‘exercise of reli-
gion.”” Gilardi, 733 F.3d at 1211. The Dictionary Act
does not address the question whether for-profit cor-
porations are “person[s]” that engage in the “exercise
of religion” in the sense Congress intended in RFRA.
See 42 U.S.C. 2000bb-1(a) and (¢). Nor does RFRA’s
definition of “exercise of religion” speak to that issue.
Gilardr, 733 F.3d at 1211-1212. RFRA, as amended
by the Religious Land Use and Institutionalized Per-
sons Act of 2000 (RLUIPA), 42 U.S.C. 2000cc et seq.,
simply states that “exercise of religion” “includes any
exercise of religion, whether or not compelled by, or
central to, a system of religious belief.” 42 U.S.C.
2000bb-2(4), 2000cc-5(T)(A).

Because the text of neither RFRA nor the Diction-
ary Act supports the conclusion that for-profit corpo-
rations are “person[s]” that themselves engage in the
“exercise of religion” in the sense Congress intended,
the Court must turn to “the full body” of “free-
exercise caselaw” that pre-dated Smith. Gilardi, 733
F.3d at 1212. And, as discussed above, “during the
200-year span between the adoption of the First
Amendment and RFRA’s passage,” this Court “con-
sistently treated free exercise rights as confined to
individuals and non-profit religious organizations.”
Pet. App. 115a (Briscoe, C.J., dissenting in relevant
part). RFRA must be interpreted to reflect the same
limitation.



23

B. RFRA Does Not Authorize Claims That Disregard
Fundamental Tenets Of American Corporation Law

The corporate-respondents’ RFRA claim fails for
the further reason that the claim “treat[s] the reli-
gious beliefs of the individual plaintiffs as those of
Hobby Lobby and Mardel.” Pet. App. 130a-131a
(Briscoe, C.J., dissenting in relevant part). Based on
“l[t]he Green family’s religious beliefs,” respondents
contend that Hobby Lobby is entitled to an exemption
to the contraceptive-coverage provision “consistent
with its faith.” J.A. 139 (Verified Compl. paras. 53,
55).

That approach runs afoul of basic principles of
corporation law that inform the interpretation of fed-
eral statutes, including RFRA. As this Court has
emphasized, “incorporation’s basic purpose is to cre-
ate a distinct legal entity, with legal rights, obliga-
tions, powers, and privileges different from those of
the natural individuals who created it, who own it, or
whom it employs.” Cedric Kushner Promotions, Ltd.
v. King, 533 U.S. 158, 163 (2001) (Cedric Kushner);
see Dole Food Co. v. Patrickson, 538 U.S. 468, 474
(2003). “One who has created a corporate arrange-
ment, chosen as a means of carrying out his business
purposes, does not have the choice of disregarding the
corporate entity in order to avoid the obligations
which the statute lays upon it for the protection of the
public.” Schenley Distillers Corp. v. United States,
326 U.S. 432, 437 (1946) (per curiam).

Few norms are more deeply ingrained into the fab-
ric of American law than the principle that “a corpora-
tion and its stockholders are deemed separate enti-
ties.” New Colonial Ice Co. v. Helvering, 292 U.S.
435, 442 (1934). And this Court has consistently in-
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terpreted federal statutes in a manner that respects
this bedrock norm. For example, in Cedric Kushner,
the Court held that the owner of a corporation can be
liable under the Racketeer Influenced and Corrupt
Organizations Act (RICO), 18 U.S.C. 1961 et seq., for
conducting the affairs of the corporation through a
pattern of racketeering activity. The Court noted that
RICO requires some “distinctness between the RICO
defendant and the RICO enterprise,” 533 U.S. at 162
(citation omitted), and concluded that this distinctness
requirement was met. The Court explained that the
“corporate owner/employee, a natural person, is dis-
tinet from the corporation itself, a legally different
entity with different rights and responsibilities due to
its different legal status.” Id. at 163.

In Domino’s Pizza, Inc. v. McDonald, 546 U.S. 470
(2006), the Court relied on the same principle to reject
a civil rights claim brought by the sole shareholder of
a closely held corporation because the alleged injury
was suffered only by the corporation. The sharehold-
er alleged a violation of 42 U.S.C. 1981, which protects
the right of all persons to “make and enforce con-
tracts” without respect to race, based on the defend-
ant’s alleged breach of its contract with the corpora-
tion because of the shareholder’s race. 546 U.S. at
474-475 (quoting 42 U.S.C. 1981). This Court unani-
mously held that the shareholder did not have a cause
of action because the right to make and enforce the
contract belonged to the corporation, rather than to
the owner. See id. at 477. The Court reasoned that
“it is fundamental corporation and agency law—
indeed, it can be said to be the whole purpose of cor-
poration and agency law—that the shareholder and
contracting officer of a corporation has no rights and
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is exposed to no liability under the corporation’s con-
tracts.” Ibid. Just as the shareholder’s decision to
operate his business as a corporation “protected his
personal assets, even though he ‘negotiated, signed,
performed, and sought to enforce’ contracts” for the
corporation, “[t]he corporate form and the rules of
agency similarly den[ied] him rights under those con-
tracts.” Ibid.

Similarly, in United States v. Bestfoods, 524 U.S. 51
(1998), this Court interpreted the Comprehensive
Environmental Response, Compensation, and Liabil-
ity Act of 1980 (CERCLA), 42 U.S.C. 9601 et seq., in
light of the background principle that a parent corpo-
ration is distinet from its subsidiaries and thus not
liable for its subsidiaries’ actions. See 524 U.S. at 61.
“Although this respect for corporate distinctions when
the subsidiary is a polluter has been severely criti-
cized in the literature,” the Court concluded that
“nothing in CERCLA purports to reject this bedrock
principle, and against this venerable common-law
backdrop, the congressional silence is audible.” Id. at
62.5

The same reasoning applies here. Nothing in
RFRA purports to reject the bedrock principle that a
corporation is legally distinct from its owners. There
is thus no basis on which to impute the individual-
respondents’ religious beliefs to the corporate-
respondents. The court of appeals deemed it signifi-
cant that Hobby Lobby and Mardel are “closely held”

6 Like that of every other State, the law of Oklahoma, where
Hobby Lobby is incorporated, reflects the same principles, specify-
ing that corporations, including family-owned ones, are legal
entities that are “separate and distinet” from their shareholders.
Sautbine v. Keller, 423 P.2d 447, 451 (Okla. 1966).
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and that the owners are “unanimous” in their religious
beliefs. Pet. App. 42a. But, as this Court’s Cedric
Kushner decision illustrates, the tenet that a corpora-
tion is distinct from its owners applies even when the
corporation has only a single shareholder. 533 U.S. at
160, 163; accord Domino’s Pizza, 546 U.S. at 472, 477.
No matter their small number, family relationships, or
unanimity, corporate shareholders are not the corpo-
ration.”

II. THE GREENS’ EXERCISE OF RELIGION IS NOT
BURDENED BY REGULATION OF THE CORPORATE-
RESPONDENTS, AND THE GREENS ARE NOT ENTI-
TLED TO RELIEF THAT EXEMPTS THE CORPORA-
TIONS FROM FEDERAL LAW

Respondents contend that “the Greens themselves
have an independently valid claim under RFRA” be-
cause Hobby Lobby and Mardel “cannot comply with
the contraceptive-coverage requirement unless the
Greens, ‘as the controlling owners and operators,’
personally ‘direct the corporations to [do so].”” Resp.
Cert. Br. 27 (brackets in original) (quoting Pet. App.
86a (Gorsuch, J., concurring)). This contention fails
both because regulation of the corporations does not,
as a matter of law, burden the religious exercise of
their owners and because the relief respondents

" The court of appeals’ implicit suggestion (Pet. App. 42a-43a &
n.12) that its holding was limited to corporations that are not
publicly-traded, even if analytically sound, would still allow for
significant RFRA-created gaps in employment regulation. In
2008, Forbes estimated that the largest privately-held corporations
in the United States employed 6.2 million people and had $1.8
trillion in revenue. See America’s Largest Private Companies,
Forbes (Nov. 6, 2008), www.forbes.com/2008/11/03/largest-private-
companies-biz-privates08-cx_sr 1103private land.html.
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seek—an injunction exempting the corporations from
the contraceptive-coverage provision—does not follow
from the injury they allege.

Federal law does not require the Greens to provide
health insurance, particular health benefits, or any
other form of compensation to the corporations’ em-
ployees. The Greens do not personally employ the
13,000 individuals who work for Hobby Lobby; the
corporation does. See Sipma v. Massachusetts Cas.
Ins. Co., 256 F.3d 1006, 1010 (10th Cir. 2001) (“Be-
cause a corporation enters into contracts in a capacity
separate and distinct from its shareholders, the corpo-
ration, not the shareholder, is the employing party in
an employment relationship.”). It is Hobby Lobby
that sponsors the group health plan, and “it is that
health plan which is now obligated by the Affordable
Care Act and resulting regulations to provide contra-
ceptive coverage.” Grote v. Sebelius, 708 F.3d 850,
857 (7th Cir. 2013) (Rovner, J., dissenting); see 29
U.S.C. 1132(d)(1) (a group health plan is a legal entity
distinct from its sponsoring employer under ERISA).

The Greens would face no personal liability for any
failure by Hobby Lobby and its group health plan to
comply with the contraceptive-coverage provision.
The Hobby Lobby plan (not the Greens) would be
subject to a suit by a plan participant or beneficiary or
other enforcement action under ERISA for any failure
to provide statutorily required benefits. See 29 U.S.C.
1185d (Supp. V 2011); see also 29 U.S.C. 1132(a)(1)(B),
(3), and (5). The corporate-respondents (not the
Greens) would be subject to any tax penalty for such a
failure. See 26 U.S.C. 4980D; see also 26 U.S.C.
9815(a)(1), 9834.
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It follows that RFRA grants the Greens as individ-
uals no right to challenge an obligation that applies
only to the corporate-respondents. The Greens “con-
duct business through [corporations], thereby obtain-
ing both the advantages and disadvantages of the
corporate form.” Conestoga Wood Specialties Corp. v.
Secretary of the U.S. Dept of Health & Human
Servs., 724 F.3d 377, 388 (3d Cir.), cert. granted, 134
S. Ct. 678 (2013). The corporations they formed are
distinct legal entities, and nothing in RFRA overrides
that bedrock principle of corporation law.

The longstanding shareholder standing rule, under
which “shareholders of a corporation cannot bring
claims intended to redress injuries to a corporation,
even when the corporation is closely held,” Autocam
Corp. v. Sebelius, 730 F.3d 618, 622 (6th Cir. 2013),
petition for cert. pending, No. 13-482 (filed Oct. 15,
2013), reflects this same corporate-law principle. That
rule “recognizes that corporations are entities sepa-
rate from their shareholders in contradistinetion with
partnerships or other unincorporated associations.”
Smaith Setzer & Soms, Inc. v. South Carolina Pro-
curement Review Pamnel, 20 F.3d 1311, 1317 (4th Cir.
1994). Although the rule “is regularly encountered in
traditional business litigation, it also has been uni-
formly applied on the infrequent occasions it has aris-
en in suits against the state for statutory or constitu-
tional violations.” Ibid.; see Diva’s, Inc. v. City of
Bangor, 411 F.3d 30, 35, 42 (1st Cir. 2005) (dismissing
sole shareholder’s First Amendment claim for lack of
standing); Guides, Ltd. v. Yarmouth Grp. Prop.
Mgmt., Inc., 295 F.3d 1065, 1070, 1071-1073 (10th Cir.
2002) (race discrimination claim); Potthoff v. Morin,
245 F.3d 710, 717-718 (8th Cir. 2001) (First Amend-
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ment claim); Chance Mgmt., Inc. v. South Dakota, 97
F.3d 1107, 1115 (8th Cir. 1996) (Privileges and Im-
munities Clause claim), cert. denied, 519 U.S. 1149
(1997); Smath Setzer & Somns, Inc., 20 F.3d at 1317
(same).

Respondents contend that the Greens may assert
claims as individuals because they work as officers
and managers of the corporations and the provision
“requires [them as individuals] * * * directly and
personally to take affirmative action contrary to their
religious beliefs.” Resp. Cert. Br. 28 (quoting Pet.
App. 161a (Matheson, J., concurring in part and dis-
senting in part)); see Pet. App. 78a (Gorsuch, J., con-
curring).

As an initial matter, respondents’ premise is incor-
rect. The provision imposes obligations on the corpo-
rations as employers. Nothing in federal law requires
the Greens to play any particular role at the corpora-
tions, much less in one related to employee benefits.
Further, self-insured group health plans (like the one
for the corporate-respondents) are not generally ad-
ministered directly by corporate managers but instead
by third-party administrators, which “are hired by
plan sponsors to process claims and administer other
administrative aspects of employee benefit plans.” 78
Fed. Reg. at 39,879 n.40; see id. at 39,880.

Even putting aside those issues, respondents’ ar-
gument based on the Greens’ role as managers does
not overcome respondents’ conflation problem; it
compounds that problem. As owners, the Greens are
distinct from the corporation. As managers, they have
an additional, but equally distinet role. A manager
takes actions on behalf of the corporation itself, not on
behalf of himself as an individual. See Autocam, 730
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F.3d at 623. A manager, like a shareholder, cannot
seek to exempt the corporation from regulation on the
basis of his individual beliefs. And, if a person who is
a manager of a corporation also is a fiduciary of an
ERISA plan sponsored by the corporation, his duties
in that capacity run solely to the participants and
beneficiaries of the plan, following the terms of the
plan insofar as they are consistent with ERISA itself.
See 29 U.S.C. 1104(a).

Respondents’ contrary position (Resp. Cert. Br. 28)
would seemingly mean that any human resources
manager who objects to the contraceptive-coverage
provision could sue under RFRA to seek an exemption
for the corporation that employs him, on the ground
that he is the “human actor[]” (Pet. App. 78a (Gor-
such, J., concurring)) responsible for corporate com-
pliance with a requirement to which he has a religious
objection. Such a remedy would be unprecedented,
and nothing in RFRA purports to authorize it.

Federal law does provide for accommodations of
employees’ religious beliefs in the workplace, but it
does so in a dramatically different way than respond-
ents advocate. Title VII of the Civil Rights Act of
1964 provides that an employee’s “religious ob-
servance and practice, as well as belief,” should be
reasonably accommodated unless the employer can
show that doing so would pose an “undue hardship on
the conduct of the employer’s business.” 42 U.S.C.
2000e(j); see Trans World Airlines, Inc. v. Hardison,
432 U.S. 63, 73-74 (1977) (TWA).

Congress did not intend RFRA to change or “af-
fect[]” that settled “religious accommodation” provi-
sion in Title VII. Senate Report 13. Before RFRA
was enacted, this Court held that a reasonable ac-
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commodation under Title VII cannot come “at the
expense” of other employees. TWA, 432 U.S. at 81.
In TWA, this Court rejected a Title VII religious
accommodation claim of an employee whose religion
prohibited him from working on his Sabbath. Id. at
76-85. The Court explained that, if the employer were
to “allocate days off in accordance with the religious
needs of its employees,” that would come “at the ex-
pense of others who had strong, but perhaps nonreli-
gious, reasons for not working on weekends.” Id. at
80-81. “Title VII does not contemplate such unequal
treatment.” Id. at 81. The Court found it “anomalous
to conclude that by ‘reasonable accommodation’ Con-
gress meant that an employer must deny the shift and
job preference of some employees, as well as deprive
them of their contractual rights, in order to accommo-
date or prefer the religious needs of others.” Ibid.
Title VII’s religious accommodation provision would
never be interpreted to permit an objecting employee
to secure an exemption from federal law for his em-
ployer, much less one that would come at the expense
of his fellow employees.

III. RESPONDENTS’ RELIGIOUS EXERCISE IS NOT
SUBSTANTIALLY BURDENED WITHIN THE MEAN-
ING OF RFRA

Respondents’ RFRA claims also fail because the
particular burden about which they complain does not
quality as a “substantial[] burden” within the meaning
of RFRA. 42 U.S.C. 2000bb-1(a); see 42 U.S.C.
2000bb-1(b).

The Greens believe that life begins “from the mo-
ment of conception” (Resp. Cert. Br. 3), and they
object to drugs and devices that could “prevent the
implantation of a human embryo in the wall of the
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uterus” (J.A. 148-149 (Verified Compl. para. 115)).
They contend that it would substantially burden their
religious exercise for the group health plan sponsored
by the corporations they own to provide health cover-
age that “would facilitate access” by employees to
such drugs and devices. J.A. 140 (Verified Compl.
para. 56). Those sincere religious beliefs are, of
course, entitled to respect.

Under RFRA, courts are not to inquire into the va-
lidity of a religious tenet or evaluate whether it is
“central” to a plaintiff’s “system of religious belief.”
42 U.S.C. 2000cc-5(7)(A); see 42 U.S.C. 2000bb-2(4).
That is consistent with the longstanding free-exercise
principle that courts may not question where a plain-
tiff “dr[aws] the line” in defining his own religious
belief. Thomas v. Review Bd. of the Ind. Emp’t Sec.
Dw., 450 U.S. 707, 715 (1981). But that is a separate
question from whether a plaintiff’s religious exercise
is substantially burdened, which necessarily entails a
judgment concerning the legal and practical context in
which the plaintiff’s claim arises. See Kaemmerling v.
Lappin, 553 F.3d 669, 679 (D.C. Cir. 2008) (court
“[alccept[ed] as true the factual allegations that
[plaintiff’s] beliefs are sincere and of a religious na-
ture—but not the legal conclusion, cast as a factual
allegation, that his religious exercise is substantially
burdened”). The substantial-burden question is a
legal one for a court.

The answer to that legal question must be guided
by principles regarding which injuries are cognizable
and which are not. For example, such principles may
exclude claims where the relationship between the
claimed injury and the challenged governmental ac-
tion is too attenuated, as well as claims involving the
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actions and rights of independent actors and affected
third parties. Likewise, a proffered burden may be
deemed not substantial in cases where the nature of
applicable legal regimes and societal expectations
necessarily impose objective outer limits on when an
individual ean insist on modification of, or heightened
justifications for, governmental programs that may
offend his beliefs. Under these principles, respond-
ents have not alleged a substantial burden as a matter
of law.

Hobby Lobby pays money into an undifferentiated
fund to finance covered benefits under its ERISA-
regulated health plan. Decisions whether to claim
such benefits are made by independent third parties:
plan participants and beneficiaries (acting in consulta-
tion with their health-care providers), who have their
own rights under the group health plan and ERISA,
see pp. 38-46, infra. “No individual decision by an
employee and her physician—be it to use contracep-
tion, treat an infection, or have a hip replaced—is in
any meaningful sense [her employer’s] decision or
action.” Grote, 708 F.3d at 865 (Rovner, J., dissent-
ing); cf. Zelman v. Stmmons-Harris, 536 U.S. 639,
654-655 (2002) (“[W]e have repeatedly recognized that
no reasonable observer would think a neutral program
of private choice, where state aid reaches religious
schools solely as a result of the numerous independent
decisions of private individuals, carries with it the
imprimatur of government endorsement.”). Indeed,
federal law “imposes a wall of confidentiality between
an employee’s health care decisions * * * and the
employer,” so the companies would not even know
whether any employee was using the contraceptives to
which respondents object. Grote, 708 F.3d at 858
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(Rovner, J., dissenting); see 45 C.F.R. 164.508,
164.510. And, for the reasons discussed above, the
Greens as owners of incorporated entities are a fur-
ther step removed from the employees’ decision than
are the employing companies themselves.

RFRA does not protect against the burden on reli-
gious exercise that “arises when one’s money circui-
tously flows to support the conduct of other free-
exercise-wielding individuals who hold religious be-
liefs that differ from one’s own.” O’Brien v. United
States Dep’t of Health & Human Servs., 894 F. Supp.
2d 1149, 1159 (E.D. Mo. 2012), appeal docketed, No.
12-3357 (8th Cir. argued Oct. 24, 2013). In this re-
spect, respondents’ RFRA claim is analogous to free-
exercise claims that this Court has rejected as overly
attenuated as a matter of law. In Tilton v. Richard-
son, 403 U.S. 672 (1971), for example, taxpayers
claimed that “the Free Exercise Clause is violated
because they are compelled to pay taxes, the proceeds
of which in part finance grants” to religiously-
affiliated colleges and universities to which they ob-
jected. Id. at 689 (plurality opinion). The Court re-
jected that claim because the taxpayers were “unable
to identify any coercion directed at the practice or
exercise of their religious beliefs.” Ibid.; see Lemon
v. Kurtzman, 403 U.S. 602, 664-665 (1971) (White, J.,
concurring in the judgment in Tilton). RFRA’s legis-
lative history expressly states that the statute was not
intended to “change the law” as articulated in T%lton.
Senate Report 12.

Likewise, in Board of Education v. Allen, 392 U.S.
236 (1968), plaintiffs challenging a state program
providing textbooks to religious schools contended
that the program violated the Free Exercise Clause
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because, “[t]o the extent books are furnished for use
in a sectarian school operated by members of one
faith, members of other faiths and non-believers are
thereby forced to contribute to the propagation of
opinions which they disbelieve” and that this was “no
less an interference with religious liberty than forcing
a man to attend a church.” Br. of Appellants 35, Al-
len, supra (No. 660). The Court rejected that conten-
tion, holding that such a claim of indirect financial
support did not constitute coercion of plaintiffs “as
individuals in the practice of their religion.” Allen,
392 U.S. at 249; see Hewn v. Freedom from Religion
Found., Inc., 551 U.S. 587, 609-610 (2007) (plurality
opinion) (there is “no taxpayer standing to sue under
Free Exercise Clause”).

Respondents rely on Thomas for the proposition
that the Court must accept not only their definition of
their sincerely held religious belief but also their
position that their religious exercise would be sub-
stantially burdened by the provision they challenge.
See Resp. Cert. Br. 31. That interpretation of Thom-
as cannot be squared with Tilton and Allen. Thomas
involved a State’s “denial of unemployment compensa-
tion benefits to * * * a Jehovah’s Witness who
terminated his job because his religious beliefs for-
bade participation in the production of armaments.”
450 U.S. at 709. The lower court had concluded that
the plaintiff’s objection was not truly religious be-
cause, had it been, he would have also objected to
working for a steel company whose product was used
to make the armaments. Id. at 714-715. This Court
rejected that approach, holding that “[e]Jourts should
not undertake to dissect religious beliefs” and stating
that the plaintiff “drew a line, and it [was] not for [the
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Court] to say that the line he drew was an unreasona-
ble one.” Id. at 715.

In holding that courts may not define or question
an individual’s sincere religious beliefs, the Court in
Thomas did not suggest that the courts must accept
an individual’s contention that a burden on his reli-
gious exercise is sufficiently substantial to entitle him
to relief. Such a rule would mean that a plaintiff could
easily circumvent Allen and Tilton by contending that
the required payment of taxes, some portion of which
goes to religious exercise with which the taxpayer
disagrees, substantially burdens the taxpayer’s own
religious exercise.

Respondents’ reading of Thomas is further under-
mined by Bowen v. Roy, 476 U.S. 693 (1986), and Her-
nandez v. Commaissioner, 490 U.S. 680 (1989), both of
which were decided after Thomas. In Roy, the Court
rejected a parent’s Free Exercise Clause challenge to
the government’s internal use of his child’s Social
Security number, holding that the government’s in-
ternal conduct “[did] not itself in any degree impair
[the parent’s] ‘freedom to believe, express, and exer-
cise’ his religion.” 476 U.S. at 700-701. The Court
acknowledged that the parent’s “religious views may
not accept this distinction between individual and
governmental conduct.” Id. at 701 n.6. But rather
than holding that the Court was likewise required to
elide this distinction because the parent’s religious
beliefs did, the Court held that, “for the adjudication
of a constitutional claim, the Constitution, rather than
an individual’s religion, must supply the frame of
reference.” Ibid.

In Hernandez, the Court rejected a free-exercise
challenge to the Internal Revenue Service’s determi-
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nation that taxpayers could not “deduct as charitable
contributions payments made to branch churches of
the Church of Scientology” in order to receive certain
services. 490 U.S. at 684; see id. at 698-700. The
Court, citing Thomas, noted that “[i]t is not within the
judicial ken to question the centrality of particular
beliefs or practices to a faith, or the validity of par-
ticular litigants’ interpretations of those creeds.” Id.
at 699. The Court, however, carefully distinguished
that prohibited subject matter from the separate and
permissible inquiry into “whether the alleged burden
imposed by the deduction disallowance on the Scien-
tologists’ practices is a substantial one.” Ibid. The
Court ultimately found it unnecessary to decide that
separate question, but only after explaining its
“doubts” on that score because of the indirect nature
of the asserted burden. Ibid.

Under these precedents, it is for the Court to de-
cide whether the claimed burden on respondents’
religious exercise qualifies as substantial for purposes
of RFRA. For the reasons given above, it does not.

IV. RESPONDENTS’ CLAIMS WOULD FAIL EVEN IF
THE CONTRACEPTIVE-COVERAGE PROVISION
WERE SUBJECT TO RFRA’S COMPELLING-
INTEREST TEST

The corporate-respondents would not be exempt
from the contraceptive-coverage provision even if it
were subject to the compelling-interest test under
RFRA. See 42 U.S.C. 2000bb-1(b). The contracep-
tive-coverage provision advances compelling govern-
mental interests and is the least restrictive means to
achieve them.
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A. The Contraceptive-Coverage Provision Advances Com-
pelling Governmental Interests

1. Protection of rights of corporate-respondents’ em-
ployees in a comprehensive insurance system

a. The Affordable Care Act and its preventive-
services coverage provision advance the compelling
interest in ensuring a “comprehensive insurance sys-
tem with a variety of benefits available to all partici-
pants.” Lee, 455 U.S. at 258. Individualized religion-
based exemptions to that system would directly and
materially harm the very individuals the scheme was
intended to benefit—including the more than 13,000
employees of Hobby Lobby and Mardel and their
covered family members.

Congress provided those plan participants and
beneficiaries a privately-enforceable right to coverage
of recommended preventive services without cost
sharing. RFRA relief for respondents would extin-
guish that right, and potentially limit the freedoms of
these individuals, who would be required to pay for
these services out of pocket or go without them if they
could not afford to pay.® The government is thus able
to show that “the compelling interest test is satisfied
through application of the challenged law ‘to the per-
son’—the particular claimant” before the court, O
Centro, 546 U.S. at 430-431. The corporations the
Greens own employ individuals whom the requested
exemption will tangibly harm.

8 The cost of an IUD (including required medical examination,
insertion, and follow-up visits) is between $500 and $1000. See
Planned Parenthood, IUD: Where Can I Get an IUD? How Much
Does an IUD Cost?, http://www.plannedparenthood.org/health-
topics/birth-control/iud-4245.htm (last visited Jan. 3, 2014).
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The court of appeals believed that the interests of
corporate-respondents’ employees are entitled to no
weight under RFRA, opining that “[a]leccommodations
for religion frequently operate by lifting a burden
from the accommodated party and placing it else-
where.” Pet. App. 60a-61a. But this Court has never
permitted a secular employer to obtain a religious
accommodation that comes at the expense of employ-
ees.” In Lee, for example, the Court emphasized that
exempting the employer from the obligation to pay
Social Security taxes would “operate[] to impose the
employer’s religious faith on the employees,” 455 U.S.
at 261, who would lose the Social Security benefits to
which they were entitled by federal law. The Court
held that the Free Exercise Clause did not require
such an outcome, emphasizing that, “[w]hen followers
of a particular sect enter into commercial activity as a
matter of choice, the limits they accept on their own
conduct as a matter of conscience and faith are not to
be superimposed on the statutory schemes which are
binding on others in that activity.” Ibid.

Congress likewise safeguarded the interests of em-
ployees when it amended the Social Security Act after
Lee to respond to that decision. See Technical and

® Indeed, the Court has held that, under certain circumstances,
an accommodation that imposes burdens on employees can violate
the Establishment Clause. Compare Estate of Thornton v. Caldor,
Inc., 472 U.S. 703, 708-711 (1985) (holding that statute requiring
employers to accommodate an employee’s Sabbath observance
without regard to the burden such an accommodation would im-
pose on the employer or other employees violated the Establish-
ment Clause), with Amos, 483 U.S. at 334-340 (concluding that
Title VII's exemption for religious employers from its prohibition
on religious discrimination does not violate the Establishment
Clause as applied to non-profit activities of a church).
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Miscellaneous Revenue Act of 1988, Pub. L. No. 100-
647, § 8007(a), 102 Stat. 3781; Miscellaneous and
Technical Social Security Act Amendments of 1989,
Pub. L. No. 101-239, Tit. X, § 10204(b), 103 Stat. 2474;
see also 26 U.S.C. 3127. The amended statute permits
Amish sole proprietors and partnerships (but not
Amish-owned corporations) to obtain an exemption
from the obligation to pay Social Security taxes only
for employees who are co-religionists and who like-
wise seek an exemption and agree to give up their
Social Security benefits. See 26 U.S.C. 3127(a)(2) and
(b)(1) (cross-referencing waiver provision in 26 U.S.C.
1402(g)(1)(B)). Thus, employers with sincere religious
beliefs have no right to a religiously-based exemption
that would deprive employees of Social Security bene-
fits without the employee’s consent—an exemption
analogous to the one respondents seek here.

Both of the free-exercise decisions cited in RFRA
itself, see 42 U.S.C. 2000bb(b)(1), also emphasized the
importance of third-party interests to the free-
exercise analysis. In Sherbert, the Court accepted the
free-exercise claim only after stressing that “recogni-
tion of the [employee’s] right to unemployment bene-
fits under the state statute” did not “serve to abridge
any other person’s religious liberties.” 374 U.S. at
409. In Yoder, the Court held that the Free Exercise
Clause required an exemption from compulsory edu-
cation laws for Amish parents only after determining
that the parents had “carried” the “difficult burden of
demonstrating the adequacy of their alternative mode
of continuing informal vocational education,” thus
establishing that there was only a “minimal difference
between what the State would require and what the
Amish already accept.” 406 U.S. at 235-236; see id. at
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222. The Court in Yoder also emphasized that its
holding would not extend to a case in which an Amish
child affirmatively wanted to attend school over his
parents’ objection. See id. at 231-232."

Given that Congress intended RFRA to reflect the
approach of these pre-Smith cases, see p. 16, supra,
RFRA cannot properly be interpreted to require re-
lief that would impose burdens on private third par-
ties, such as those imposed here on corporate-
respondents’ 13,000 employees and their covered
family members. The Court in Cutter has already so
held in rejecting an Establishment Clause challenge to
RLUIPA, which was modeled on RFRA and includes
the same substantial-burden and compelling-interest
tests. See Cutter v. Wilkinson, 544 U.S. 709, 719-726
(2005); see also O Centro, 546 U.S. at 436. The Court
in Cutter held that RLUIPA did not “founder on
shoals [the Court’s] prior decisions have identified”

" The understanding of the free exercise of religion as not ex-
tending to actions that burden third parties is consistent with the
views of the founding generation. See Braunfeld, 366 U.S. at 604
(plurality opinion) (noting Thomas Jefferson’s view that the First
Amendment’s Religion Clauses “restored to man all his natural
rights” but “no natural right in opposition to his social duties”)
(emphasis omitted) (quoting Letter from Thomas Jefferson to
Comm. of the Danbury Baptist Ass’n (Jan. 1, 1802), in 8 The Writ-
ings of Thomas Jefferson 113 (H.A. Washington ed. 1854)); Thom-
as Jefferson, Notes on the State of Virginia 159 (William Peden ed.
1955) (“[1]t does me no injury for my neighbor to say there are
twenty gods, or no god. It neither picks my pocket nor breaks my
leg.”) (endnote omitted); Letter from James Madison to Edward
Livingston (July 10, 1822), in 3 Letters and Other Writings of
James Madison, at 274 (1865) (“I observe with particular pleasure
the view you have taken of the immunity of Religion from civil
jurisdiction, in every case where it does not trespass on private
rights or the public peace.”).
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because, “[p]roperly applying RLUIPA, courts must
take adequate account of the burdens a requested
accommodation may impose on nonbeneficiaries[.]”
544 U.S. at 720; see id. at 722 (“[A]ln accommodation
must be measured so that it does not override other
significant interests.”).

b. The importance of protected employee interests
is further established in this context by the preven-
tive-services coverage provision’s status as, among
other things, an amendment to the comprehensive
employee-benefit scheme of ERISA. See 29 U.S.C.
1185d (Supp. V 2011). “While [RFRA] adopts a ‘com-
pelling governmental interest’ standard, ‘[c]ontext
matters in the application of that standard.” Cutter,
544 U.S. at 722-723 (citation omitted; brackets in orig-
inal). Part of that context here is ERISA, “a compre-
hensive statute designed to promote the interests of
employees and their beneficiaries in employee benefit
plans,” Shaw v. Delta Air Lines, Inc., 463 U.S. 85, 90
(1983). In enacting ERISA, Congress found “that the
continued well-being and security of millions of em-
ployees and their dependents are directly affected by
[employee benefit] plans,” which “are affected with a
national public interest.” 29 U.S.C. 1001(a). Congress
“declared” that ERISA’s “policy” was in part to “pro-
tect * * * the interests of participants in employee
benefit plans and their beneficiaries.” 29 U.S.C.
1001(b).

ERISA allocates rights and responsibilities among
private parties (employers, group health plans, and
employees), not just between the government and
those parties. The preventive-services coverage pro-
vision establishes rights that ERISA plan participants
and beneficiaries may enforce against group health
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plans without any involvement by the government.
See 29 U.S.C. 1132(a)(3) (“civil action may be brought
* % % Py a participant [or] beneficiary * * * to
enjoin any act or practice which violates any provision
of [ERISA]” or “to obtain other appropriate equitable
relief (i) to redress such violation or (ii) to enforce any
provision of [ERISA]”); see also 29 U.S.C.
1132(a)(1)(B) and (5); 29 U.S.C. 1001(b) (stating that a
“policy” of ERISA is to provide participants and bene-
ficiaries “appropriate remedies, sanctions, and ready
access to the Federal courts”).

RFRA’s purpose was “only to overturn the Su-
preme Court’s decision in Smith” and not to “unsettle
other areas of law.” Senate Report 12. There is no
reason to conclude that Congress intended to disrupt
the ordering of private rights and responsibilities
between employer and employee (and between an
ERISA plan and its participants and beneficiaries)
under ERISA by allowing RFRA to be used to impose
a patchwork of exceptions to those private obligations
and deprive participants and beneficiaries of statutori-
ly-guaranteed benefits.

The incompatibility between ERISA’s privately-
enforceable employee benefit scheme and respond-
ents’ demand for a religiously-based exemption is
further underscored by the serious question as to
whether RFRA applies in litigation between private
parties. The majority of courts of appeals to address
that question have held that it does not, relying prin-
cipally on the RFRA provision stating that an individ-
ual “whose religious exercise has been burdened” in
violation of RFRA may “obtain appropriate relief
against a government,” 42 U.S.C. 2000bb-1(¢) (empha-
sis added), rather than a private party, and the provi-
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sions stating that the compelling-interest provision
requires the “/g/overnment,” not a private party, to
come “forward with the evidence,” 42 U.S.C. 2000bb-
1(b) (emphasis added), 2000bb-2(3). See General
Conference Corp. of Seventh-day Adventists v.
McGill, 617 F.3d 402, 409-412 (6th Cir. 2010), cert.
denied, 131 S. Ct. 2097 (2011); Tomaic v. Catholic Dio-
cese, 442 F.3d 1036, 1042 (7th Cir. 2006); Sutton v.
Providence St. Joseph Med. Ctr., 192 F.3d 826, 834-
843 (9th Cir. 1999)."

In Korte v. Sebelius, 735 F.3d 654 (2013), the Sev-
enth Circuit directed entry of preliminary injunctions
barring the government from enforcing the contracep-
tive-coverage provision against the for-profit corpora-
tions involved in that case. See id. at 687. Yet, if an
employee of one of those corporations sued one of the
corporations’ group health plans for its failure to pro-
vide recommended contraceptive coverage, as she
would be entitled to do under ERISA, see, e.g., 29
U.S.C. 1132(a)(1)(B) and (a)(3), that circuit’s prece-
dent would make RFRA irrelevant in that private-
party action, see Tomic, 442 F.3d at 1042. The em-
ployee thus would presumably prevail on her ERISA
claim against the plan, and she would be entitled to
appropriate equitable relief directing provision of the
benefit. The prospect of such an anomalous result
flowing from use of RFRA to create exemptions to the
regulation of privately-enforceable employee benefits

I Qver a dissent from then-Judge Sotomayor, the Second Circuit
reached the opposite conclusion in Hankins v. Lyght, 441 F.3d 96,
103-104 (2006); cf. id. at 114-115 (Sotomayor, J., dissenting), but a
subsequent opinion from that court expressed “doubts” that
Hankins was correctly decided, see Rweyemamu v. Cote, 520 F.3d
198, 203 & n.2 (2008).
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under ERISA is another reason for concluding that
Congress could not have intended that result.

c. If respondents were to prevail here, myriad oth-
er religious objections by employers could provide
bases for RFRA claims for exemptions from ERISA-
required coverage (and other employee-protection
statutes). In this “cosmopolitan nation made up of
people of almost every conceivable religious prefer-
ence,” Braunfeld, 366 U.S. at 606 (plurality opinion),
employers might assert religious objections to cover-
age of “virtually all conventional medical treatments,”
including immunizations, blood transfusions, anti-
depressants, medications derived from pigs, and gene
therapy. Grote, 708 F.3d at 866 (Rovner, J., dissent-
ing); see Pet. App. 128a n.8 (Briscoe, C.J., dissenting
in relevant part). The result would be a patchwork of
unpredictably incomplete coverage for employees
dictated by the religious beliefs of their employers’
shareholders.

These are not the kind of “slippery-slope concerns
that could be invoked in response to any RFRA claim
for an exception to a generally applicable law” and
that the Court found misplaced in O Centro. 546 U.S.
at 435-436. The Court made clear in O Centro that
“the Government can demonstrate a compelling inter-
est in uniform application of a particular program by
offering evidence that granting the requested reli-
gious accommodations would seriously compromise its
ability to administer the program.” Id. at 435 (em-
phasis added); see td. at 436. And it cited as an exam-
ple Lee’s conclusion that “mandatory participation is
indispensable to the fiscal vitality of the social securi-
ty system” and that the “tax system could not function
if denominations were allowed to challenge the tax
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system because tax payments were spent in a manner
that violates their religious belief.” Id. at 435 (quoting
Lee, 455 U.S. at 258, 260). In this case, the “particular
program”—a uniform set of privately-enforceable
employee benefits under ERISA—would not function
as Congress intended if it were subject to employer
opt-outs of the kind sought by respondents. Cf. Lee,
455 U.S. at 259-260 (“[I]t would be difficult to accom-
modate the comprehensive social security system with
myriad exceptions flowing from a wide variety of reli-
gious beliefs.”).

2. Public health

The contraceptive-coverage provision directly and
materially advances the public health, which is un-
questionably a compelling governmental interest.
E.g., Mead v. Holder, 766 F. Supp. 2d 16, 43 (D.D.C.),
aff’d sub nom. Seven-Sky v. Holder, 661 F.3d 1 (D.C.
Cir. 2011), cert. denied, 133 S. Ct. 63 (2012). “A wom-
an’s ability to control whether and when she will be-
come pregnant has highly significant impacts on her
health, her child’s health, and the economic well-being
of herself and her family.” Korte, 735 F.3d at 725
(Rovner, J., dissenting). Physician and public health
organizations, such as the American Medical Associa-
tion, the American Academy of Pediatrics, and the
March of Dimes accordingly “recommend the use of
family planning services as part of preventive care for
women.” IOM Report 104. This is not a “broadly
formulated interest[] justifying the general applicabil-
ity of government mandates,” O Centro, 546 U.S. at
431, but rather a concrete and specific one, supported
by a wealth of empirical evidence.

a. Use of contraceptives reduces the incidence of
unintended pregnancies, which comprise nearly half of
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all pregnancies in the United States. IOM Report
102-103. A woman with an unintended pregnancy
“may not immediately be aware that [she is] pregnant,
and thus delay prenatal care.” 78 Fed. Reg. at 39,872;
see IOM Report 103. A woman who does not know she
is pregnant is also more likely to engage in “behaviors
during pregnancy, such as smoking and consumption
of alcohol, that pose pregnancy-related risks.” 78
Fed. Reg. at 39,872; see IOM Report 103. As a result,
“[s]tudies show a greater risk of preterm birth and
low birth weight among unintended pregnancies.” 78
Fed. Reg. at 39,872; see IOM Report 103. And be-
cause contraceptives reduce the number of unintended
pregnancies, they “reduce the number of women seek-
ing abortions.” 78 Fed. Reg. at 39,872.

b. Contraceptive use also “helps women improve
birth spacing and therefore avoid the increased risk of
adverse pregnancy outcomes that comes with preg-
nancies that are too closely spaced.” 78 Fed. Reg. at
39,872; see IOM Report 103. In particular, short
intervals between pregnancies “have been associated
with low birth weight, prematurity, and small-for-
gestational age births.” 78 Fed. Reg. at 39,872.

c. “[Plregnancy may be contraindicated for women
with serious medical conditions such as pulmonary
hypertension * * * and cyanotic heart disease,
and for women with the Marfan Syndrome.” IOM
Report 103-104; see 78 Fed. Reg. at 39,872.

d. “[Tlhere are demonstrated preventive health
benefits from contraceptives relating to conditions
other than pregnancy.” 78 Fed. Reg. at 39,872. For
example, contraceptives can prevent certain cancers,
menstrual disorders, and pelvic pain. Ibid.; see IOM
Report 107.
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Contraceptive services are a highly effective means
of preventing unintended pregnancies. See IOM Re-
port 104-107; see id. at 105 (“The failure rates of all
FDA-approved methods in both U.S. and international
populations have been well documented and are negli-
gible with proper use.”). They therefore directly and
tangibly help women avoid the health problems for
themselves and their children discussed above.

The court of appeals opined that the burden placed
on Hobby Lobby employees by respondents’ request-
ed exemption would not be significant because they
“ask only to be excused from covering four contracep-
tive methods out of twenty.” Pet. App. 60a. But
contraceptive methods are not interchangeable. “For
women with certain medical conditions or risk factors,
some contraceptive methods may be contraindicated”;
those women and their health-care providers thus
need an array of options “so that an appropriate
method can be selected for the individual.” IOM Re-
port 105; see 78 Fed. Reg. at 39,872. In addition, some
contraceptive methods are more effective than others.
For example, the IUD (one of the methods respond-
ents seek to exclude from coverage) has a “failure
rate[] of 1 percent or less in the first 12 months of
use,” significantly lower than that of some alternative
methods. IOM Report 105. In addition, unlike some
alternative methods, the copper IUD does not rely on
hormones, which are sometimes associated with side
effects such as high blood pressure, blood clots, heart
attacks, or strokes. See Birth Control Guide. Accord-
ingly, the Institute of Medicine recommended access
to all FDA-approved contraceptive methods. IOM
Report 10, 104-110.
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Moreover, the court of appeals’ reasoning is not
confined to claims involving four contraceptives, as
demonstrated concretely by its subsequent decision in
Newland v. Sebelius, No. 12-1380, 2013 WL 5481997
(10th Cir. Oct. 3, 2013), which affirmed a preliminary
injunction that allows a for-profit corporation to ex-
clude all forms of contraception from coverage under
its group health plan. See Newland v. Sebelius, 881 F.
Supp. 2d 1287, 1292 (D. Colo. 2012). The Seventh and
D.C. Circuits likewise accepted RFRA claims asserted
by plaintiffs who oppose all forms of contraceptive
coverage. See Korte, 735 F.3d at 662-663; Gilardi, 733
F.3d at 1210. But see Autocam, 730 F.3d at 621 (re-
jecting such a claim involving all FDA-approved con-
traceptives).

3. Equal access for women to health-care services

The contraceptive-coverage provision also advances
the government’s related compelling interest in assur-
ing that women have equal access to recommended
health-care services. 78 Fed. Reg. at 39,872, 39,887;
see Roberts v. United States Jaycees, 468 U.S. 609,
626 (1984) (discussing the fundamental “importance,
both to the individual and to society, of removing the
barriers to economic advancement and political and
social integration that have historically plagued cer-
tain disadvantaged groups, including women,” and
noting that “[a]ssuring women equal access to
* % % goods, privileges, and advantages clearly
furthers compelling state interests”).

Congress enacted the women’s preventive-services
coverage provision because “women have different
health needs than men, and these needs often gener-
ate additional costs.” 155 Cong. Rec. 29,070 (2009)
(statement of Sen. Feinstein); see IOM Report 18.
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“Women of childbearing age spend 68 percent more in
out-of-pocket health care costs than men.” 155 Cong.
Rec. at 29,070 (statement of Sen. Feinstein); see Ctrs.
for Medicare & Medicaid Servs., National Health
Care Spending By Gender and Age: 200, Highlights,
(“Females 19-44 years old spent 73 percent more per
capita [on health care expenses] than did males of the
same age.”). These disproportionately high costs have
a tangible impact: women often find that copayments
and other cost sharing for important preventive ser-
vices “are so high that they avoid getting [the ser-
vices] in the first place.” 155 Cong. Rec. at 29,302
(statement of Sen. Mikulski); see IOM Report 19
(“[W]omen are consistently more likely than men to
report a wide range of cost-related barriers to receiv-
ing or delaying medical tests and treatments and to
filling prescriptions for themselves and their fami-
lies.”). Studies have demonstrated that “even moder-
ate copayments for preventive services” can “deter
patients from receiving those services.” I0M Report
19.

The court of appeals opined that the requested ex-
emption for corporate-respondents would not frus-
trate the government’s objectives because the exemp-
tion would “not prevent employees from using their
own money to purchase the contraceptives at issue
here.” Pet. App. 60a. By this logic, there would be no
basis for requiring a group health plan to cover any
particular item or service; it is always the case that
employees deprived of coverage could spend “their
own” money instead. That reasoning is flatly at odds
with Congress’s objective to increase access to rec-
ommended preventive services by eliminating all
associated out-of-pocket costs. And it ignores the fact
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that women deprived of coverage may not be able to
afford to pay for the relevant services on their own.

4. The government’s compelling interests are not un-
dermined by other features of the Act and its im-
plementing regulations

The court of appeals stated that “the interest here
cannot be compelling” because the contraceptive-
coverage provision does not apply to exempted reli-
gious institutions, employers with grandfathered
group health plans, and small employers. Pet. App.
58a; see id. at 61a. The court was mistaken.

a. The regulatory exemption for religious employ-
ers extends to “churches and other houses of worship”
and their integrated auxiliaries. 78 Fed. Reg. at
39,874; see 45 C.F.R. 147.131(a)." As the Seventh
Circuit explained, there is a long tradition of protect-
ing the autonomy of a church through exemptions of
this kind. See Korte, 735 F.3d at 677. The Religion

2 The regulations also authorize an accommodation for certain
religious non-profit organizations, see p. 7, supra, but, outside of
the limited circumstances in which such an employer utilizes a
“church plan” exempt from regulation under ERISA, see Little
Sisters of the Poor Home for the Aged v. Sebelius, No. 13-cv-2611,
2013 WL 6839900, at *10, *13-*14 (D. Colo. Dec. 27, 2013), tempo-
rary injunction granted, No. 13A691, 2013 WL 6869391 (Dec. 31,
2013) (Sotomayor, J., in chambers), this accommodation ensures
that employees will retain access to contraceptive coverage with-
out cost sharing though an alternative mechanism established by
the regulations. This accommodation for eligible organizations is
itself subject to a number of RFRA challenges by objecting reli-
gious non-profit employers that seek a complete exemption. See,
e.g., Little Sisters, supra; University of Notre Dame v. Sebelius,
No. 3:13-¢v-01276, 2013 WL 6804773 (N.D. Ind. Deec. 20, 2013),
injunction pending appeal denied, No. 13-3853 (7th Cir. Dec. 30,
2013).
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Clauses of the First Amendment give “‘special solici-
tude to the rights of religious organizations’ as reli-
gious organizations, respecting their autonomy to
shape their own missions, conduct their own minis-
tries, and generally govern themselves in accordance
with their own doctrines as religious institutions.”
Ibid. (quoting Hosanna-Tabor, 132 S. Ct. at 706). In
establishing the religious-employer exemption, the
Departments explained that “[h]Jouses of worship and
their integrated auxiliaries that object to contracep-
tive coverage on religious grounds are more likely
than other employers to employ people of the same
faith who share the same objection” and that those
employees “would therefore be less likely than other
people to use contraceptive services even if such ser-
vices were covered under their plan.” 78 Fed. Reg. at
39,874.

It would be perverse to hold that the government’s
provision of a targeted religious exemption for
churches and houses of worship eliminates the com-
pelling interests in the underlying regulations, thus
effectively extending the same exemption, through
RFRA, to anyone else who wants it. Such a reading of
RFRA would discourage the government from ac-
commodating religion, the opposite of what Congress
intended in enacting the statute.

Indeed, Lee rejected an accommodation claim on
the ground that it would undermine the comprehen-
sive and mandatory nature of Social Security, 455 U.S.
at 258, even as it emphasized that Congress had pro-
vided religion-based exemptions for self-employed
individuals, id. at 260-261. “Confining [the exemption]
to the self-employed provided for a narrow category
which was readily identifiable,” ibid., and Congress’s
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inclusion of such an exemption did not undermine the
government’s interest in enforcing the law outside the
exemption’s confines.

Likewise, Congress has exempted non-profit reli-
gious institutions from certain employment regula-
tions. See p. 20, supra. These religious exemptions
have never been extended to any entity operating in
the “commercial, profit-making world.” Amos, 483
U.S. at 337. Nor have they been invoked as a basis to
require additional religion-based exemptions for for-
profit entities.

b. The court of appeals also opined that the gov-
ernment’s asserted interests “cannot be compelling”
because of the Affordable Care Act’s grandfathering
provision. Pet. App. 58a; see 42 U.S.C. 18011 (Supp. V
2011), 45 C.F.R. 147.140(g). That provision has the
effect of allowing a transition period for compliance
with a number of the Act’s requirements (not just the
contraceptive-coverage and other preventive-services
provisions) until a plan makes one or more specified
changes, such as an increase in cost-sharing require-
ments above a certain threshold, a decrease in em-
ployer contributions beyond a certain threshold, or
the elimination of certain benefits. The impact of this
grandfathering provision is thus “temporary, intended
to be a means for gradually transitioning employers
into mandatory coverage.” Gilardi, 733 F.3d at 1241
(Edwards, J., concurring in part and dissenting in
part). Consistent with that purpose, the percentage of
employees in grandfathered plans is steadily declin-
ing, having dropped from 56% in 2011 to 48% in 2012
to 36% in 2013. Kaiser Family Found. & Health Re-
search & Educ. Trust, Employer Health Benefits 2013
Annual Survey 7, 196.
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The compelling nature of an interest is not dimin-
ished merely because the government phases in a
regulation advancing it in order to avoid undue dis-
ruption. Cf. Heckler v. Mathews, 465 U.S. 728, 746-
748 (1984) (noting that “protection of reasonable reli-
ance interests is * * * a legitimate governmental
objective” that Congress may permissibly advance
through phased implementation of regulatory re-
quirements). Congress specified that various crucial
Affordable Care Act provisions would not be immedi-
ately effective. For example, the minimum coverage
provision, 26 U.S.C. 5000A, which this Court upheld in
National Federation of Independent Business V.
Sebelius, 132 S. Ct. 2566, 2594-2598 (2012), as well as
the guaranteed-issue and community-rating insurance
market reforms at the heart of the Act, did not take
effect until 2014, four years after enactment. Id. at
2580; see 42 U.S.C. 300gg-1, 300gg-3, 300gg-4(a)
(Supp. V 2011) (guaranteed-issue provision); see also
42 U.S.C. 300gg(a)(1), 300gg-4(b) (Supp. V 2011)
(community-rating provision). These post-2010 effec-
tive dates do not in any way call into question the
compelling nature of the interests that these key pro-
visions advance.

c. The court of appeals was wrong as a factual mat-
ter to suggest (Pet. App. 58a) that plans offered by
employers with fewer than 50 employees are exempt
from the preventive-services coverage provision. The
provision applies without regard to the size of the
employer, 42 U.S.C. 300gg-13 (Supp. V 2011), as the
majority appeared to recognize elsewhere in its opin-
ion, Pet. App. 13a. Employers with fewer than 50 full-
time-equivalent employees are exempt from a differ-
ent provision, 26 U.S.C. 4980H, which subjects certain
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large employers to a tax if they fail to offer full-time
employees (and their dependents) adequate health
coverage, 26 U.S.C. 4980H(c)(2)(A). But small em-
ployers that do provide coverage must comply with
the preventive-services coverage provision. See Gi-
lardy, 733 F.3d at 1241 (Edwards, J., concurring in
part and dissenting in part). Small businesses offer-
ing group health coverage that does not comply with
the provision are subject to all the statutory enforce-
ment mechanisms. See p. 3 & n.2, supra.

By the court of appeals’ logic, none of the Act’s
provisions regulating group health plans would be
supported by a compelling interest, given that small
employers face no penalty for failing to offer a plan in
the first place. Yet federal statutes often include
exemptions for small employers, and such provisions
have never been held to undermine the interests
served by those statutes. For example, when Ti-
tle VII was first enacted, the statute’s prohibitions on
employment discrimination did not apply to employers
with fewer than 25 employees. See Arbaugh v. Y&H
Corp., 546 U.S 500, 505 n.2 (2006). Even now, those
prohibitions do not apply to employers with fewer
than 15 employees. See id. at 504-505. This exception
for small employers does not call into question the
government’s compelling interests in eradicating
employment discrimination.  Similarly, the Social
Security Act, 42 U.S.C. 301 et seq., originally did not
cover agricultural or domestic workers. See Steward
Mach. Co. v. Davis, 301 U.S. 548, 584 (1937); see Lee,
455 U.S. at 258 n.7 (noting additional ways in which
Social Security Act’s coverage was “broadened” over
the years). Yet those initial exemptions for large
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categories of employees did not undermine the com-
pelling interests underlying the statute.

The court of appeals’ analysis on this question also
overlooks the fact that Congress expected the em-
ployees of small businesses that choose not to offer
group health coverage to receive the required preven-
tive services coverage through other means. Such
employees may obtain coverage on a health insurance
exchange, and all policies offered on exchanges will
provide contraceptive coverage without cost sharing.
See 45 C.F.R. 147.130; see also 26 U.S.C. 36B (provid-
ing tax credits for eligible individuals for insurance
purchased on exchanges); 26 U.S.C. 5000A (minimum
coverage provision).

This case bears no resemblance to Lukumi and O
Centro, on which the court of appeals relied when
analyzing the preventive-service coverage provision’s
“exemptions.” Pet. App. 58a-59a. In Lukumsi, exemp-
tions in the statute resulted in a “gerrymander,”
through which “few if any killings of animals [were]
prohibited other than Santeria sacrifice.” 508 U.S. at
536; see id. at 534 (“The record in this case compels
the conclusion that suppression of the central element
of the Santeria worship service was the object of the
ordinances.”). And, in O Centro, the exemption from
the Controlled Substances Act that was sought by 130
members of a Christian Spiritist sect for the sacra-
mental use of hoasca was “essentially indistinguisha-
ble” from the exemption for the sacramental use of
peyote that had already been granted to hundreds of
thousands of members of Native American tribes.
Gilardi, 733 F.3d F. 3d at 1241 (Edwards, J., concur-
ring in part and dissenting in part); see O Centro, 546
U.S. at 433. Here, unlike in Lukumsz, there is no sug-
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gestion that the government has “targeted a specific
religious group” (J.A. 59 (acknowledgement of re-
spondents’ counsel)), and, unlike in O Centro, the
exemption that respondents seek is fundamentally
different from the statutory and regulatory provisions
to which they attempt to analogize it.

B. Respondents’ Alternative Proposal Is Not A Less Re-
strictive Means

Respondents also contend that the government has
a less restrictive means of advancing its interests,
namely distributing contraceptives to Hobby Lobby
and Mardel employees itself. See Resp. Cert. Br. 34-
35. But RFRA’s less-restrictive means test does not
require Congress to create or expand federal pro-
grams.

In the Affordable Care Act generally, and in the
preventive-services coverage provision in particular,
Congress chose to build on the existing system of
workplace-based health coverage and private insur-
ance, rather than replace that system with a govern-
ment-run one. Congress set certain minimum, pri-
vately-enforceable standards for those private plans in
order to advance the statute’s public-health and em-
ployee- and policy-holder-protection goals. The pre-
ventive-services coverage provision is the least re-
strictive means of doing so. That is especially true
given that an objecting employer retains the option of
choosing not to offer a group health plan at all (thus
allowing its employees to obtain individual coverage
on the insurance exchanges, where many will qualify
for subsidies) and potentially being subject to a tax
instead. See 26 U.S.C. 4980H; p. 8, supra.

Respondents’ contention that the contraceptive-
coverage provision is invalid because the government
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could instead itself provide contraceptive services to
corporate-respondents’ employees is also impossible
to reconcile with Lee. On their theory, the govern-
ment itself should have financed Social Security bene-
fits directly to Lee’s employees, as a less restrictive
alternative to requiring that Lee pay Social Security
taxes. The Court did not find such a government-
funded scheme to be a less restrictive alternative in
Lee, and it should not do so here.

CONCLUSION

The judgment of the court of appeals should be re-
versed.
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STATUTORYAND REGULATORY APPENDIX

42 U.S.C. 300gg-13 (Supp. V 2011) provides:

Coverage of preventive health services

(a) In general

A group health plan and a health insurance issuer

offering group or individual health insurance coverage
shall, at a minimum provide coverage for and shall not
impose any cost sharing requirements for—

(1) evidence-based items or services that have in
effect a rating of “A” or “B” in the current recom-
mendations of the United States Preventive Ser-
vices Task Force;

(2) immunizations that have in effect a recom-
mendation from the Advisory Committee on Immu-
nization Practices of the Centers for Disease Con-
trol and Prevention with respect to the individual
involved; and'

(3) with respect to infants, children, and ado-
lescents, evidence-informed preventive care and
screenings provided for in the comprehensive guide-
lines supported by the Health Resources and Ser-
vices Administration.?

(4) with respect to women, such additional pre-
ventive care and screenings not described in para-
graph (1) as provided for in comprehensive guide-

1

2

So in original. The word “and” probably should not appear.
So in original. The period probably should be a semicolon.

(1a)
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lines supported by the Health Resources and Ser-
vices Administration for purposes of this para-
graph.?

(5) for the purposes of this chapter, and for the
purposes of any other provision of law, the current
recommendations of the United States Preventive
Service Task Force regarding breast cancer screen-
ing, mammography, and prevention shall be consid-
ered the most current other than those issued in or
around November 2009.

Nothing in this subsection shall be construed to pro-
hibit a plan or issuer from providing coverage for
services in addition to those recommended by United
States Preventive Services Task Force or to deny
coverage for services that are not recommended by
such Task Force.

(b) Interval

(1) In general

The Secretary shall establish a minimum inter-
val between the date on which a recommendation
described in subsection (a)(1) or (a)(2) or a guide-
line under subsection (a)(3) is issued and the plan
year with respect to which the requirement de-
scribed in subsection (a) is effective with respect to
the service described in such recommendation or
guideline.

2

So in original. The period probably should be a semicolon.
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(2) Minimum

The interval described in paragraph (1) shall not
be less than 1 year.

(¢) Value-based insurance design

The Secretary may develop guidelines to permit a
group health plan and a health insurance issuer offer-
ing group or individual health insurance coverage to
utilize value-based insurance designs.

2. 42 U.S.C. 2000bb provides:
Congressional findings and declaration of purposes
(a) Findings

The Congress finds that—

(1) the framers of the Constitution, recognizing
free exercise of religion as an unalienable right,
secured its protection in the First Amendment to
the Constitution;

(2) laws “neutral” toward religion may burden
religious exercise as surely as laws intended to in-
terfere with religious exercise;

(3) governments should not substantially bur-
den religious exercise without compelling justifica-
tion;

(4) in Employment Division v. Smith, 494 U.S.

872 (1990) the Supreme Court virtually eliminated
the requirement that the government justify bur-
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dens on religious exercise imposed by laws neutral
toward religion; and

(5) the compelling interest test as set forth in
prior Federal court rulings is a workable test for
striking sensible balances between religious liberty
and competing prior governmental interests.

(b) Purposes
The purposes of this chapter are—

(1) to restore the compelling interest test as set
forth in Sherbert v. Verner, 374 U.S. 398 (1963) and
Wisconsin v. Yoder, 406 U.S. 205 (1972) and to
guarantee its application in all cases where free
exercise of religion is substantially burdened; and

(2) to provide a claim or defense to persons
whose religious exercise is substantially burdened
by government.

3. 42 U.S.C. 2000bb-1 provides:
Free exercise of religion protected
(a) In general

Government shall not substantially burden a per-
son’s exercise of religion even if the burden results
from a rule of general applicability, except as provided
in subsection (b) of this section.
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(b) Exception

Government may substantially burden a person’s
exercise of religion only if it demonstrates that appli-
cation of the burden to the person—

(1) is in furtherance of a compelling govern-
mental interest; and

(2) is the least restrictive means of furthering
that compelling governmental interest.

(¢) Judicial relief

A person whose religious exercise has been bur-
dened in violation of this section may assert that viola-
tion as a claim or defense in a judicial proceeding
and obtain appropriate relief against a government.
Standing to assert a claim or defense under this sec-
tion shall be governed by the general rules of standing
under article III of the Constitution.

4. 42 U.S.C. 2000bb-2 provides:

Definitions
As used in this chapter—

(1) the term “government” includes a branch,
department, agency, instrumentality, and official
(or other person acting under color of law) of the
United States, or of a covered entity;

(2) the term “covered entity” means the Dis-
trict of Columbia, the Commonwealth of Puerto
Rico, and each territory and possession of the
United States;
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(3) the term “demonstrates” means meets the
burdens of going forward with the evidence and of
persuasion; and

(4) the term “exercise of religion” means reli-
gious exercise, as defined in section 2000ce-5 of this
title.

5. 42 U.S.C. 2000bb-3 provides:
Applicability
(a) In general

This chapter applies to all Federal law, and the im-
plementation of that law, whether statutory or other-
wise, and whether adopted before or after November
16, 1993.

(b) Rule of construction

Federal statutory law adopted after November 16,
1993, is subject to this chapter unless such law explic-
itly excludes such application by reference to this
chapter.

(¢) Religious belief unaffected

Nothing in this chapter shall be construed to au-
thorize any government to burden any religious belief.
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Establishment clause unaffected

Nothing in this chapter shall be construed to affect,
interpret, or in any way address that portion of the
First Amendment prohibiting laws respecting the es-
tablishment of religion (referred to in this section as
the “Establishment Clause”). Granting government
funding, benefits, or exemptions, to the extent permis-
sible under the Establishment Clause, shall not con-
stitute a violation of this chapter. As used in this sec-
tion, the term “granting”, used with respect to govern-
ment funding, benefits, or exemptions, does not in-
clude the denial of government funding, benefits, or
exemptions.

7. 45 C.F.R. 147.130 provides:

Coverage of preventive health services.

(a) Services—(1) In general. Beginning at the
time described in paragraph (b) of this section and
subject to § 147.131, a group health plan, or a health
insurance issuer offering group or individual health
insurance coverage, must provide coverage for all of
the following items and services, and may not impose
any cost-sharing requirements (such as a copayment,
coinsurance, or a deductible) with respect to those
items and services:

(i) Evidence-based items or services that have in
effect a rating of A or B in the current recommenda-
tions of the United States Preventive Services Task
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Force with respect to the individual involved (except
as otherwise provided in paragraph (c¢) of this section);

(ii)) Immunizations for routine use in children, ad-
olescents, and adults that have in effect a recommen-
dation from the Advisory Committee on Immunization
Practices of the Centers for Disease Control and Pre-
vention with respect to the individual involved (for this
purpose, a recommendation from the Advisory Com-
mittee on Immunization Practices of the Centers for
Disease Control and Prevention is considered in effect
after it has been adopted by the Director of the Cen-
ters for Disease Control and Prevention, and a rec-
ommendation is considered to be for routine use if it is
listed on the Immunization Schedules of the Centers
for Disease Control and Prevention);

(iii) With respect to infants, children, and adoles-
cents, evidence-informed preventive care and screen-
ings provided for in comprehensive guidelines sup-
ported by the Health Resources and Services Admin-
istration; and

(iv) With respect to women, to the extent not de-
scribed in paragraph (a)(1)(i) of this section, evidence-
informed preventive care and screenings provided for
in binding comprehensive health plan coverage guide-
lines supported by the Health Resources and Services
Administration.

(A) In developing the binding health plan cover-
age guidelines specified in this paragraph (a)(1)(iv),
the Health Resources and Services Administration
shall be informed by evidence and may establish ex-
emptions from such guidelines with respect to group
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health plans established or maintained by religious
employers and health insurance coverage provided in
connection with group health plans established or
maintained by religious employers with respect to any
requirement to cover contraceptive services under
such guidelines.

(B) For purposes of this subsection, a “religious
employer” is an organization that meets all of the
following criteria:

(1) The inculcation of religious values is the pur-
pose of the organization.

(2) The organization primarily employs persons
who share the religious tenets of the organization.

(83) The organization serves primarily persons
who share the religious tenets of the organization.

(4) The organization is a nonprofit organization
as described in section 6033(a)(1) and section
6033(a)(3)(A)(@) or (iii) of the Internal Revenue Code of
1986, as amended.

(2) Office visits—(@{) If an item or service de-
scribed in paragraph (a)(1) of this section is billed sep-
arately (or is tracked as individual encounter data
separately) from an office visit, then a plan or issuer
may impose cost-sharing requirements with respect to
the office visit.

(ii) If an item or service described in paragraph
(a)(1) of this section is not billed separately (or is not
tracked as individual encounter data separately) from
an office visit and the primary purpose of the office
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visit is the delivery of such an item or service, then a
plan or issuer may not impose cost-sharing require-
ments with respect to the office visit.

(iii) If an item or service described in paragraph
(a)(1) of this section is not billed separately (or is not
tracked as individual encounter data separately) from
an office visit and the primary purpose of the office
visit is not the delivery of such an item or service, then
a plan or issuer may impose cost-sharing requirements
with respect to the office visit.

(iv) The rules of this paragraph (a)(2) are illus-
trated by the following examples:

Example 1. (i) Facts. An individual covered by a
group health plan visits an in-network health care
provider. While visiting the provider, the individual
is screened for cholesterol abnormalities, which has in
effect a rating of A or B in the current recommenda-
tions of the United States Preventive Services Task
Force with respect to the individual. The provider
bills the plan for an office visit and for the laboratory
work of the cholesterol screening test.

(i) Conclusion. In this Example 1, the plan may
not impose any cost-sharing requirements with respect
to the separately-billed laboratory work of the choles-
terol screening test. Because the office visit is billed
separately from the cholesterol screening test, the
plan may impose cost-sharing requirements for the of-
fice visit.

Example 2. (1) Facts. Same facts as Example 1.
As the result of the screening, the individual is diag-
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nosed with hyperlipidemia and is prescribed a course
of treatment that is not included in the recommenda-
tions under paragraph (a)(1) of this section.

(i) Conclusion. In this Example 2, because the
treatment is not included in the recommendations un-
der paragraph (a)(1) of this section, the plan is not
prohibited from imposing cost-sharing requirements
with respect to the treatment.

Example 3. (i) Facts. An individual covered by a
group health plan visits an in-network health care
provider to discuss recurring abdominal pain. During
the visit, the individual has a blood pressure screening,
which has in effect a rating of A or B in the current
recommendations of the United States Preventive Ser-
vices Task Force with respect to the individual. The
provider bills the plan for an office visit.

(ii) Conclusion. In this Example 3, the blood
pressure screening is provided as part of an office visit
for which the primary purpose was not to deliver items
or services described in paragraph (a)(1) of this sec-
tion. Therefore, the plan may impose a cost-sharing
requirement for the office visit charge.

Example 4. (i) Facts. A child covered by a group
health plan visits an in-network pediatrician to receive
an annual physical exam described as part of the com-
prehensive guidelines supported by the Health Re-
sources and Services Administration. During the of-
fice visit, the child receives additional items and ser-
vices that are not described in the comprehensive
guidelines supported by the Health Resources and
Services Administration, nor otherwise described in
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paragraph (a)(1) of this section. The provider bills
the plan for an office visit.

(ii) Comnclusion. In this Example 4, the service
was not billed as a separate charge and was billed as
part of an office visit. Moreover, the primary purpose
for the visit was to deliver items and services de-
scribed as part of the comprehensive guidelines sup-
ported by the Health Resources and Services Admin-
istration. Therefore, the plan may not impose a cost-
sharing requirement for the office visit charge.

(3) Out-of-network providers. Nothing in this
section requires a plan or issuer that has a network of
providers to provide benefits for items or services
described in paragraph (a)(1) of this section that are
delivered by an out-of-network provider. Moreover,
nothing in this section precludes a plan or issuer that
has a network of providers from imposing cost-sharing
requirements for items or services described in para-
graph (a)(1) of this section that are delivered by an
out-of-network provider.

(4) Reasonable medical management. Nothing
prevents a plan or issuer from using reasonable medi-
cal management techniques to determine the frequen-
cy, method, treatment, or setting for an item or service
described in paragraph (a)(1) of this section to the ex-
tent not specified in the recommendation or guideline.

(5) Services not described. Nothing in this sec-
tion prohibits a plan or issuer from providing coverage
for items and services in addition to those recom-
mended by the United States Preventive Services
Task Force or the Advisory Committee on Immuniza-



13a

tion Practices of the Centers for Disease Control and
Prevention, or provided for by guidelines supported by
the Health Resources and Services Administration, or
from denying coverage for items and services that are
not recommended by that task force or that advisory
committee, or under those guidelines. A plan or is-
suer may impose cost-sharing requirements for a
treatment not described in paragraph (a)(1) of this sec-
tion, even if the treatment results from an item or
service described in paragraph (a)(1) of this section.

(b) Timing—(1) In general. A plan or issuer
must provide coverage pursuant to paragraph (a)(1) of
this section for plan years (in the individual market,
policy years) that begin on or after September 23,
2010, or, if later, for plan years (in the individual mar-
ket, policy years) that begin on or after the date that is
one year after the date the recommendation or guide-
line is issued.

(2) Changes in recommendations or guidelines.
A plan or issuer is not required under this section to
provide coverage for any items and services specified
in any recommendation or guideline described in par-
agraph (a)(1) of this section after the recommendation
or guideline is no longer described in paragraph (a)(1)
of this section. Other requirements of Federal or
State law may apply in connection with a plan or issuer
ceasing to provide coverage for any such items or ser-
vices, including PHS Act section 2715(d)(4), which re-
quires a plan or issuer to give 60 days advance notice
to an enrollee before any material modification will
become effective.



14a

(¢) Recommendations not current. For purposes
of paragraph (a)(1)(i) of this section, and for purposes
of any other provision of law, recommendations of the
United States Preventive Services Task Force regard-
ing breast cancer screening, mammography, and pre-
vention issued in or around November 2009 are not
considered to be current.

(d) Applicability date. The provisions of this
section apply for plan years (in the individual market,
for policy years) beginning on or after September 23,
2010. See § 147.140 of this Part for determining the
application of this section to grandfathered health
plans (providing that these rules regarding coverage of
preventive health services do not apply to grandfa-
thered health plans).

8. 45 C.F.R. 147.131 provides:

Exemption and accommodations in connection with
coverage of preventive health services.

(a) Religious employers. In issuing guidelines
under § 147.130(a)(1)(iv), the Health Resources and
Services Administration may establish an exemption
from such guidelines with respect to a group health
plan established or maintained by a religious employer
(and health insurance coverage provided in connection
with a group health plan established or maintained by
a religious employer) with respect to any requirement
to cover contraceptive services under such guidelines.
For purposes of this paragraph (a), a “religious em-
ployer” is an organization that is organized and oper-
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ates as a nonprofit entity and is referred to in section
6033(a)(3)(A)(@) or (iii) of the Internal Revenue Code of
1986, as amended.

(b) Eligible organizations. An eligible organiza-
tion is an organization that satisfies all of the following
requirements:

(1) The organization opposes providing coverage
for some or all of any contraceptive services required
to be covered under § 147.130(a)(1)(iv) on account of
religious objections.

(2) The organization is organized and operates as
a nonprofit entity.

(3) The organization holds itself out as a religious
organization.

(4) The organization self-certifies, in a form and
manner specified by the Secretary, that it satisfies the
criteria in paragraphs (b)(1) through (3) of this section,
and makes such self-certification available for exami-
nation upon request by the first day of the first plan
year to which the accommodation in paragraph (c) of
this section applies. The self-certification must be
executed by a person authorized to make the certifica-
tion on behalf of the organization, and must be main-
tained in a manner consistent with the record reten-
tion requirements under section 107 of the Employee
Retirement Income Security Act of 1974.

() Contraceptive coverage—insured group health
plans—(1) General rule. A group health plan es-
tablished or maintained by an eligible organization
that provides benefits through one or more group
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health insurance issuers complies for one or more plan
years with any requirement under § 147.130(a)(1)(iv)
to provide contraceptive coverage if the eligible or-
ganization or group health plan furnishes a copy of the
self-certification described in paragraph (b)(4) of this
section to each issuer that would otherwise provide
such coverage in connection with the group health
plan. An issuer may not require any documentation
other than the copy of the self-certification from the
eligible organization regarding its status as such.

(2) Payments for contraceptive services—(@i) A
group health insurance issuer that receives a copy of
the self-certification described in paragraph (b)(4) of
this section with respect to a group health plan estab-
lished or maintained by an eligible organization in
connection with which the issuer would otherwise pro-
vide contraceptive coverage under § 147.130(a)(1)(iv)
must—

(A) Expressly exclude contraceptive coverage from
the group health insurance coverage provided in con-
nection with the group health plan; and

(B) Provide separate payments for any contracep-
tive services required to be covered under
§ 147.130(a)(1)(iv) for plan participants and benefi-
ciaries for so long as they remain enrolled in the plan.

(ii) With respect to payments for contraceptive
services, the issuer may not impose any cost-sharing
requirements (such as a copayment, coinsurance, or a
deductible), or impose any premium, fee, or other
charge, or any portion thereof, directly or indirectly,
on the eligible organization, the group health plan, or



17a

plan participants or beneficiaries. The issuer must
segregate premium revenue collected from the eligible
organization from the monies used to provide pay-
ments for contraceptive services. The issuer must
provide payments for contraceptive services in a man-
ner that is consistent with the requirements under
sections 2706, 2709, 2711, 2713, 2719, and 2719A of the
PHS Act. If the group health plan of the eligible or-
ganization provides coverage for some but not all of
any contraceptive services required to be covered un-
der § 147.130(a)(1)(iv), the issuer is required to provide
payments only for those contraceptive services for
which the group health plan does not provide coverage.
However, the issuer may provide payments for all
contraceptive services, at the issuer’s option.

(d) Notice of availability of separate payments
for contraceptive services—insured group health
plans and student health insurance coverage. For
each plan year to which the accommodation in para-
graph (c) of this section is to apply, an issuer required
to provide payments for contraceptive services pursu-
ant to paragraph (c) of this section must provide to
plan participants and beneficiaries written notice of
the availability of separate payments for contraceptive
services contemporaneous with (to the extent possi-
ble), but separate from, any application materials dis-
tributed in connection with enrollment (or re-
enrollment) in group health coverage that is effective
beginning on the first day of each applicable plan year.
The notice must specify that the eligible organization
does not administer or fund contraceptive benefits, but
that the issuer provides separate payments for con-
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traceptive services, and must provide contact infor-
mation for questions and complaints. The following
model language, or substantially similar language, may
be used to satisfy the notice requirement of this para-
graph (d): “Your [employer/institution of higher edu-
cation] has certified that your [group health plan/
student health insurance coverage] qualifies for an ac-
commodation with respect to the federal requirement
to cover all Food and Drug Administration-approved
contraceptive services for women, as prescribed by a
health care provider, without cost sharing. This
means that your [employer/ institution of higher edu-
cation] will not contract, arrange, pay, or refer for con-
traceptive coverage. Instead, [name of health insur-
ance issuer] will provide separate payments for con-
traceptive services that you use, without cost sharing
and at no other cost, for so long as you are enrolled in
your [group health plan/student health insurance cov-
erage]. Your [employer/institution of higher educa-
tion] will not administer or fund these payments. If
you have any questions about this notice, contact [con-
tact information for health insurance issuer].”

(e) Reliance—(1) If an issuer relies reasonably
and in good faith on a representation by the eligible
organization as to its eligibility for the accommodation
in paragraph (c) of this section, and the representation
is later determined to be incorrect, the issuer is con-
sidered to comply with any requirement under
§ 147.130(a)(1)(iv) to provide contraceptive coverage if
the issuer complies with the obligations under this
section applicable to such issuer.
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(2) A group health plan is considered to comply
with any requirement under § 147.130(a)(1)(iv) to pro-
vide contraceptive coverage if the plan complies with
its obligations under paragraph (c¢) of this section,
without regard to whether the issuer complies with the
obligations under this section applicable to such issuer.

(f) Application to student health insurance cov-
erage. 'The provisions of this section apply to student
health insurance coverage arranged by an eligible
organization that is an institution of higher eduecation
in a manner comparable to that in which they apply to
group health insurance coverage provided in connec-
tion with a group health plan established or main-
tained by an eligible organization that is an employer.
In applying this section in the case of student health
insurance coverage, a reference to “plan participants
and beneficiaries” is a reference to student enrollees
and their covered dependents.

9. 29 C.F.R. 2590.715-2713 provides:

Coverage of preventive health services.

(a) Services—(1) In general. Beginning at the
time described in paragraph (b) of this section and
subject to § 2590.715-2713A, a group health plan, or a
health insurance issuer offering group health insur-
ance coverage, must provide coverage for all of the fol-
lowing items and services, and may not impose any
cost-sharing requirements (such as a copayment, co-
insurance, or a deductible) with respect to those items
and services:
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(i) Evidence-based items or services that have in
effect a rating of A or B in the current recommenda-
tions of the United States Preventive Services Task
Force with respect to the individual involved (except
as otherwise provided in paragraph (c¢) of this section);

(ii)) Immunizations for routine use in children, ad-
olescents, and adults that have in effect a recommen-
dation from the Advisory Committee on Immunization
Practices of the Centers for Disease Control and Pre-
vention with respect to the individual involved (for this
purpose, a recommendation from the Advisory Com-
mittee on Immunization Practices of the Centers for
Disease Control and Prevention is considered in effect
after it has been adopted by the Director of the Cen-
ters for Disease Control and Prevention, and a rec-
ommendation is considered to be for routine use if it is
listed on the Immunization Schedules of the Centers
for Disease Control and Prevention);

(iii) With respect to infants, children, and adoles-
cents, evidence-informed preventive care and screen-
ings provided for in comprehensive guidelines sup-
ported by the Health Resources and Services Admin-
istration; and

(iv) With respect to women, to the extent not de-
scribed in paragraph (a)(1)(i) of this section, evidence-
informed preventive care and screenings provided for
in binding comprehensive health plan coverage guide-
lines supported by the Health Resources and Services
Administration, in accordance with 45 CFR 147.131(a).

(2) Office visits—(1) If an item or service de-
scribed in paragraph (a)(1) of this section is billed sep-
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arately (or is tracked as individual encounter data
separately) from an office visit, then a plan or issuer
may impose cost-sharing requirements with respect to
the office visit.

(ii) If an item or service described in paragraph
(a)(1) of this section is not billed separately (or is not
tracked as individual encounter data separately) from
an office visit and the primary purpose of the office
visit is the delivery of such an item or service, then a
plan or issuer may not impose cost-sharing require-
ments with respect to the office visit.

(iii) If an item or service described in paragraph
(a)(1) of this section is not billed separately (or is not
tracked as individual encounter data separately) from
an office visit and the primary purpose of the office
visit is not the delivery of such an item or service, then
a plan or issuer may impose cost-sharing requirements
with respect to the office visit.

(iv) The rules of this paragraph (a)(2) are illus-
trated by the following examples:

Example 1. (i) Facts. An individual covered by a
group health plan visits an in-network health care
provider. While visiting the provider, the individual
is screened for cholesterol abnormalities, which has in
effect a rating of A or B in the current recommenda-
tions of the United States Preventive Services Task
Force with respect to the individual. The provider
bills the plan for an office visit and for the laboratory
work of the cholesterol screening test.
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(ii) Conclusion. In this Example 1, the plan may
not impose any cost-sharing requirements with respect
to the separately-billed laboratory work of the choles-
terol screening test. Because the office visit is billed
separately from the cholesterol screening test, the
plan may impose cost-sharing requirements for the of-
fice visit.

Example 2. (i) Facts. Same facts as Example 1.
As the result of the screening, the individual is diag-
nosed with hyperlipidemia and is prescribed a course
of treatment that is not included in the recommenda-
tions under paragraph (a)(1) of this section.

(ii) Conclusion. In this Example 2, because the
treatment is not included in the recommendations
under paragraph (a)(1) of this section, the plan is not
prohibited from imposing cost-sharing requirements
with respect to the treatment.

Example 3. (i) Facts. An individual covered by a
group health plan visits an in-network health care pro-
vider to discuss recurring abdominal pain. During
the visit, the individual has a blood pressure screening,
which has in effect a rating of A or B in the current
recommendations of the United States Preventive Ser-
vices Task Force with respect to the individual. The
provider bills the plan for an office visit.

(ii) Conclusion. In this Example 3, the blood
pressure screening is provided as part of an office visit
for which the primary purpose was not to deliver items
or services described in paragraph (a)(1) of this sec-
tion. Therefore, the plan may impose a cost-sharing
requirement for the office visit charge.
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Example 4. (i) Facts. A child covered by a group
health plan visits an in-network pediatrician to receive
an annual physical exam described as part of the com-
prehensive guidelines supported by the Health Re-
sources and Services Administration. During the of-
fice visit, the child receives additional items and ser-
vices that are not described in the comprehensive
guidelines supported by the Health Resources and
Services Administration, nor otherwise described in
paragraph (a)(1) of this section. The provider bills
the plan for an office visit.

(ii) Conclusion. In this Example 4, the service
was not billed as a separate charge and was billed as
part of an office visit. Moreover, the primary purpose
for the visit was to deliver items and services de-
scribed as part of the comprehensive guidelines sup-
ported by the Health Resources and Services Admin-
istration. Therefore, the plan may not impose a cost-
sharing requirement with respect to the office visit.

(3) Out-of-network providers. Nothing in this
section requires a plan or issuer that has a network of
providers to provide benefits for items or services
described in paragraph (a)(1) of this section that are
delivered by an out-of-network provider. Moreover,
nothing in this section precludes a plan or issuer that
has a network of providers from imposing cost-sharing
requirements for items or services described in para-
graph (a)(1) of this section that are delivered by an
out-of-network provider.

(4) Reasonable medical management. Nothing
prevents a plan or issuer from using reasonable medi-
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cal management techniques to determine the frequen-
cy, method, treatment, or setting for an item or service
described in paragraph (a)(1) of this section to the
extent not specified in the recommendation or guide-
line.

(5) Services not described. Nothing in this sec-
tion prohibits a plan or issuer from providing coverage
for items and services in addition to those recom-
mended by the United States Preventive Services
Task Force or the Advisory Committee on Immuniza-
tion Practices of the Centers for Disease Control and
Prevention, or provided for by guidelines supported by
the Health Resources and Services Administration, or
from denying coverage for items and services that are
not recommended by that task force or that advisory
committee, or under those guidelines. A plan or is-
suer may impose cost-sharing requirements for a
treatment not desecribed in paragraph (a)(1) of this sec-
tion, even if the treatment results from an item or
service described in paragraph (a)(1) of this section.

(b) Timing—(1) In general. A plan or issuer
must provide coverage pursuant to paragraph (a)(1) of
this section for plan years that begin on or after Sep-
tember 23, 2010, or, if later, for plan years that begin
on or after the date that is one year after the date the
recommendation or guideline is issued.

(2) Changes in recommendations or guidelines.
A plan or issuer is not required under this section to
provide coverage for any items and services specified
in any recommendation or guideline described in par-
agraph (a)(1) of this section after the recommendation
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or guideline is no longer described in paragraph (a)(1)
of this section. Other requirements of Federal or
State law may apply in connection with a plan or issuer
ceasing to provide coverage for any such items or
services, including PHS Act section 2715(d)(4), which
requires a plan or issuer to give 60 days advance notice
to an enrollee before any material modification will be-
come effective.

(¢) Recommendations not current. For purpos-
es of paragraph (a)(1)(i) of this section, and for pur-
poses of any other provision of law, recommendations
of the United States Preventive Services Task Force
regarding breast cancer screening, mammography,
and prevention issued in or around November 2009 are
not considered to be current.

(d) Applicability date. The provisions of this
section apply for plan years beginning on or after Sep-
tember 23, 2010. See § 2590.715-1251 of this Part for
determining the application of this section to grand-
fathered health plans (providing that these rules re-
garding coverage of preventive health services do not
apply to grandfathered health plans).

10. 29 C.F.R. 2590.715-2713A provides:

Accommodations in connection with coverage of pre-
ventive health services.

(a) FEligible organizations. An eligible organiza-
tion is an organization that satisfies all of the following
requirements:
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(1) The organization opposes providing coverage
for some or all of any contraceptive services required
to be covered under § 2590.715-2713(a)(1)(iv) on ac-
count of religious objections.

(2) The organization is organized and operates as
a nonprofit entity.

(3) The organization holds itself out as a religious
organization.

(4) The organization self-certifies, in a form and
manner specified by the Secretary, that it satisfies the
criteria in paragraphs (a)(1) through (3) of this section,
and makes such self-certification available for exami-
nation upon request by the first day of the first plan
year to which the accommodation in paragraph (b) or
(c) of this section applies. The self-certification must
be executed by a person authorized to make the certi-
fication on behalf of the organization, and must be
maintained in a manner consistent with the record
retention requirements under section 107 of ERISA.

(b) Contraceptive coverage—self-insured group
health plans—(1) A group health plan established
or maintained by an eligible organization that pro-
vides benefits on a self-insured basis complies for one
or more plan years with any requirement under
§ 2590.715-2713(a)(1)(iv) to provide contraceptive cov-
erage if all of the requirements of this paragraph (b)(1)
are satisfied:

(i) The eligible organization or its plan contracts
with one or more third party administrators.
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(i) The eligible organization provides each third
party administrator that will process claims for any
contraceptive services required to be covered under
§ 2590.715-2713(a)(1)(iv) with a copy of the self-
certification described in paragraph (a)(4) of this sec-
tion, which shall include notice that—

(A) The eligible organization will not act as the
plan administrator or claims administrator with re-
spect to claims for contraceptive services, or contrib-
ute to the funding of contraceptive services; and

(B) Obligations of the third party administrator
are set forth in § 2510.3-16 of this chapter and
§ 2590.715-2713A.

(iii) The eligible organization must not, directly or
indirectly, seek to interfere with a third party admin-
istrator’s arrangements to provide or arrange separate
payments for contraceptive services for participants or
beneficiaries, and must not, directly or indirectly, seek
to influence the third party administrator’s decision to
make any such arrangements.

(2) If a third party administrator receives a copy
of the self-certification described in paragraph (a)(4) of
this section, and agrees to enter into or remain in a
contractual relationship with the eligible organization
or its plan to provide administrative services for the
plan, the third party administrator shall provide or
arrange payments for contraceptive services using one
of the following methods—

(i) Provide payments for contraceptive services
for plan participants and beneficiaries without impos-
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ing any cost-sharing requirements (such as a copay-
ment, coinsurance, or a deductible), or imposing a
premium, fee, or other charge, or any portion thereof,
directly or indirectly, on the eligible organization, the
group health plan, or plan participants or beneficiar-
ies; or

(ii) Arrange for an issuer or other entity to pro-
vide payments for contraceptive services for plan par-
ticipants and beneficiaries without imposing any cost-
sharing requirements (such as a copayment, coinsur-
ance, or a deductible), or imposing a premium, fee, or
other charge, or any portion thereof, directly or indi-
rectly, on the eligible organization, the group health
plan, or plan participants or beneficiaries.

(3) If a third party administrator provides or ar-
ranges payments for contraceptive services in accord-
ance with either paragraph (b)(2)(i) or (ii) of this sec-
tion, the costs of providing or arranging such pay-
ments may be reimbursed through an adjustment to
the Federally-facilitated Exchange user fee for a par-
ticipating issuer pursuant to 45 CFR 156.50(d).

(4) A third party administrator may not require
any documentation other than the copy of the self-
certification from the eligible organization regarding
its status as such.

(e) Contraceptive coverage—insured group health
plans—(1) General rule. A group health plan es-
tablished or maintained by an eligible organization
that provides benefits through one or more group
health insurance issuers complies for one or more plan
years with any requirement under § 2590.715-
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2713(a)(1)(iv) to provide contraceptive coverage if the
eligible organization or group health plan furnishes a
copy of the self-certification described in paragraph
(a)(4) of this section to each issuer that would other-
wise provide such coverage in connection with the
group health plan. An issuer may not require any
documentation other than the copy of the self-
certification from the eligible organization regarding
its status as such.

(2) Payments for contraceptive services—({i) A
group health insurance issuer that receives a copy of
the self-certification described in paragraph (a)(4) of
this section with respect to a group health plan estab-
lished or maintained by an eligible organization in con-
nection with which the issuer would otherwise provide
contraceptive coverage under § 2590.715-2713(a)(1)(iv)
must—

(A) Expressly exclude contraceptive coverage
from the group health insurance coverage provided in
connection with the group health plan; and

(B) Provide separate payments for any contracep-
tive services required to be covered under § 2590.715-
2713(a)(1)(iv) for plan participants and beneficiaries
for so long as they remain enrolled in the plan.

(ii) With respect to payments for contraceptive
services, the issuer may not impose any cost-sharing
requirements (such as a copayment, coinsurance, or a
deductible), or impose any premium, fee, or other
charge, or any portion thereof, directly or indirectly,
on the eligible organization, the group health plan, or
plan participants or beneficiaries. The issuer must



30a

segregate premium revenue collected from the eligible
organization from the monies used to provide pay-
ments for contraceptive services. The issuer must
provide payments for contraceptive services in a man-
ner that is consistent with the requirements under
sections 2706, 2709, 2711, 2713, 2719, and 2719A of the
PHS Act, as incorporated into section 715 of ERISA.
If the group health plan of the eligible organization
provides coverage for some but not all of any contra-
ceptive services required to be covered under
§ 2590.715-2713(a)(1)(iv), the issuer is required to pro-
vide payments only for those contraceptive services for
which the group health plan does not provide coverage.
However, the issuer may provide payments for all
contraceptive services, at the issuer’s option.

(d) Notice of availability of separate payments
for contraceptive services—self-insured and insured
group health plans. For each plan year to which the
accommodation in paragraph (b) or (c) of this section is
to apply, a third party administrator required to pro-
vide or arrange payments for contraceptive services
pursuant to paragraph (b) of this section, and an issuer
required to provide payments for contraceptive ser-
vices pursuant to paragraph (¢) of this section, must
provide to plan participants and beneficiaries written
notice of the availability of separate payments for con-
traceptive services contemporaneous with (to the ex-
tent possible), but separate from, any application ma-
terials distributed in connection with enrollment (or
re-enrollment) in group health coverage that is effec-
tive beginning on the first day of each applicable plan
year. The notice must specify that the eligible or-



3la

ganization does not administer or fund contraceptive
benefits, but that the third party administrator or is-
suer, as applicable, provides separate payments for
contraceptive services, and must provide contact in-
formation for questions and complaints. The follow-
ing model language, or substantially similar language,
may be used to satisfy the notice requirement of this
paragraph (d): “Your employer has certified that
your group health plan qualifies for an accommodation
with respect to the federal requirement to cover all
Food and Drug Administration-approved contracep-
tive services for women, as prescribed by a health care
provider, without cost sharing. This means that your
employer will not contract, arrange, pay, or refer for
contraceptive coverage. Instead, [name of third par-
ty administrator/health insurance issuer] will provide
or arrange separate payments for contraceptive ser-
vices that you use, without cost sharing and at no other
cost, for so long as you are enrolled in your group
health plan. Your employer will not administer or
fund these payments. If you have any questions
about this notice, contact [contact information for third
party administrator/health insurance issuer].”

(e) Reliance—insured group health plans—(1)
If an issuer relies reasonably and in good faith on a
representation by the eligible organization as to its
eligibility for the accommodation in paragraph (c) of
this section, and the representation is later determined
to be incorrect, the issuer is considered to comply with
any requirement under § 2590.715-2713(a)(1)(iv) to
provide contraceptive coverage if the issuer complies
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with the obligations under this section applicable to
such issuer.

(2) A group health plan is considered to comply
with any requirement under § 2590.715-2713(a)(1)(iv)
to provide contraceptive coverage if the plan complies
with its obligations under paragraph (c¢) of this section,
without regard to whether the issuer complies with the
obligations under this section applicable to such issuer.

11. 26 C.F.R. 54.9815-2713 provides:

Coverage of preventive health services.

(a) Services—(1) In general. Beginning at the
time described in paragraph (b) of this section and
subject to § 54.9815-2713A, a group health plan, or a
health insurance issuer offering group health insur-
ance coverage, must provide coverage for all of the
following items and services, and may not impose any
cost-sharing requirements (such as a copayment, co-
insurance, or a deductible) with respect to those items
and services:

(i)-(iii)  [Reserved]

(iv) With respect to women, to the extent not de-
scribed in paragraph (a)(1)(i) of this section, evidence-
informed preventive care and screenings provided for
in binding comprehensive health plan coverage guide-

lines supported by the Health Resources and Services
Administration, in accordance with 45 CFR 147.131(a).

(2) Office visits. [Reserved]
(3) Out-of-network providers. [Reserved]
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(4) Reasonable medical management. [Reserved]

(5) Services not described. [Reserved]

(b) Timing. [Reserved]

(¢) Recommendations not current. [Reserved]

(d) Effective/applicability date. April 16, 2012.
12. 26 C.F.R. 54.9815-2713A provides:

Accommodations in connection with coverage of pre-
ventive health services.

(a) Elhigible organizations. An eligible organiza-
tion is an organization that satisfies all of the following
requirements:

(1) The organization opposes providing coverage
for some or all of any contraceptive services required
to be covered under § 54.9815-2713(a)(1)(iv) on account
of religious objections.

(2) The organization is organized and operates as
a nonprofit entity.

(3) The organization holds itself out as a religious
organization.

(4) The organization self-certifies, in a form and
manner specified by the Secretaries of Health and
Human Services and Labor, that it satisfies the crite-
ria in paragraphs (a)(1) through (3) of this section, and
makes such self-certification available for examination
upon request by the first day of the first plan year to
which the accommodation in paragraph (b) or (c) of
this section applies. The self-certification must be
executed by a person authorized to make the certifica-
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tion on behalf of the organization, and must be main-
tained in a manner consistent with the record reten-
tion requirements under section 107 of ERISA.

(b) Contraceptive coverage—self-insured group
health plans—(1) A group health plan established or
maintained by an eligible organization that provides
benefits on a self-insured basis complies for one or
more plan years with any requirement under
§ 54.9815-2713(a)(1)(iv) to provide contraceptive cov-
erage if all of the requirements of this paragraph (b)(1)
of this section are satisfied:

(i) The eligible organization or its plan contracts
with one or more third party administrators.

(ii) The eligible organization provides each third
party administrator that will process claims for any
contraceptive services required to be covered under
§ 54.9815-2713(a)(1)(iv) with a copy of the self-
certification described in paragraph (a)(4) of this sec-
tion, which shall include notice that—

(A) The eligible organization will not act as the
plan administrator or claims administrator with re-
spect to claims for contraceptive services, or contrib-
ute to the funding of contraceptive services; and

(B) Obligations of the third party administrator
are set forth in 29 CFR 2510.3-16 and 26 CFR
54.9815-2713A.

(iii) The eligible organization must not, directly or
indirectly, seek to interfere with a third party admin-
istrator’s arrangements to provide or arrange separate
payments for contraceptive services for participants or
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beneficiaries, and must not, directly or indirectly, seek
to influence the third party administrator’s decision to
make any such arrangements.

(2) If a third party administrator receives a copy
of the self-certification described in paragraph (a)(4) of
this section, and agrees to enter into or remain in a
contractual relationship with the eligible organization
or its plan to provide administrative services for the
plan, the third party administrator shall provide or
arrange payments for contraceptive services using one
of the following methods—

(i) Provide payments for contraceptive services
for plan participants and beneficiaries without impos-
ing any cost-sharing requirements (such as a copay-
ment, coinsurance, or a deductible), or imposing a
premium, fee, or other charge, or any portion thereof,
directly or indirectly, on the eligible organization, the
group health plan, or plan participants or beneficiar-
ies; or

(ii) Arrange for an issuer or other entity to pro-
vide payments for contraceptive services for plan par-
ticipants and beneficiaries without imposing any cost-
sharing requirements (such as a copayment, coinsur-
ance, or a deductible), or imposing a premium, fee, or
other charge, or any portion thereof, directly or indi-
rectly, on the eligible organization, the group health
plan, or plan participants or beneficiaries.

(3) If a third party administrator provides or ar-
ranges payments for contraceptive services in accord-
ance with either paragraph (b)(2)(i) or (ii) of this sec-
tion, the costs of providing or arranging such pay-
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ments may be reimbursed through an adjustment to
the Federally-facilitated Exchange user fee for a par-
ticipating issuer pursuant to 45 CFR 156.50(d).

(4) A third party administrator may not require
any documentation other than the copy of the self-
certification from the eligible organization regarding
its status as such.

() Contraceptive coverage—insured group health
plans—(1) General rule. A group health plan estab-
lished or maintained by an eligible organization that
provides benefits through one or more group health
insurance issuers complies for one or more plan years
with any requirement under § 54.9815-2713(a)(1)(iv) to
provide contraceptive coverage if the eligible organi-
zation or group health plan furnishes a copy of the self-
certification described in paragraph (a)(4) of this sec-
tion to each issuer that would otherwise provide such
coverage in connection with the group health plan.
An issuer may not require any documentation other
than the copy of the self-certification from the eligible
organization regarding its status as such.

(2) Payments for contraceptive services (i) A
group health insurance issuer that receives a copy of
the self-certification described in paragraph (a)(4) of
this section with respect to a group health plan estab-
lished or maintained by an eligible organization in con-
nection with which the issuer would otherwise provide
contraceptive coverage under § 54.9815-2713(a)(1)(iv)
must—
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(A) Expressly exclude contraceptive coverage
from the group health insurance coverage provided in
connection with the group health plan; and

(B) Provide separate payments for any contracep-
tive services required to be covered under § 54.9815-
2713(a)(1)(iv) for plan participants and beneficiaries
for so long as they remain enrolled in the plan.

(ii) With respect to payments for contraceptive
services, the issuer may not impose any cost-sharing
requirements (such as a copayment, coinsurance, or a
deductible), or impose any premium, fee, or other
charge, or any portion thereof, directly or indirectly,
on the eligible organization, the group health plan, or
plan participants or beneficiaries. The issuer must
segregate premium revenue collected from the eligible
organization from the monies used to provide pay-
ments for contraceptive services. The issuer must
provide payments for contraceptive services in a man-
ner that is consistent with the requirements under
sections 2706, 2709, 2711, 2713, 2719, and 2719A of the
PHS Act, as incorporated into section 9815. If the
group health plan of the eligible organization provides
coverage for some but not all of any contraceptive
services required to be covered under § 54.9815-
2713(a)(1)(iv), the issuer is required to provide pay-
ments only for those contraceptive services for which
the group health plan does not provide coverage.
However, the issuer may provide payments for all
contraceptive services, at the issuer’s option.
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(d) Notice of availability of separate payments
for contraceptive services—self-insured and insured
group health plans. For each plan year to which the
accommodation in paragraph (b) or (c) of this section is
to apply, a third party administrator required to pro-
vide or arrange payments for contraceptive services
pursuant to paragraph (b) of this section, and an issuer
required to provide payments for contraceptive ser-
vices pursuant to paragraph (¢) of this section, must
provide to plan participants and beneficiaries written
notice of the availability of separate payments for con-
traceptive services contemporaneous with (to the ex-
tent possible), but separate from, any application ma-
terials distributed in connection with enrollment (or
re-enrollment) in group health coverage that is effec-
tive beginning on the first day of each applicable plan
year. The notice must specify that the eligible or-
ganization does not administer or fund contraceptive
benefits, but that the third party administrator or
issuer, as applicable, provides separate payments for
contraceptive services, and must provide contact in-
formation for questions and complaints. The follow-
ing model language, or substantially similar language,
may be used to satisfy the notice requirement of this
paragraph (d): “Your employer has certified that
your group health plan qualifies for an accommodation
with respect to the federal requirement to cover all
Food and Drug Administration-approved contracep-
tive services for women, as prescribed by a health care
provider, without cost sharing. This means that your
employer will not contract, arrange, pay, or refer for
contraceptive coverage. Instead, [name of third par-
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ty administrator/health insurance issuer] will provide
or arrange separate payments for contraceptive ser-
vices that you use, without cost sharing and at no other
cost, for so long as you are enrolled in your group
health plan. Your employer will not administer or
fund these payments. If you have any questions
about this notice, contact [contact information for third
party administrator/health insurance issuer].”

(e) Reliance—insured group health plans (1) If
an issuer relies reasonably and in good faith on a rep-
resentation by the eligible organization as to its eligi-
bility for the accommodation in paragraph (c) of this
section, and the representation is later determined to
be incorrect, the issuer is considered to comply with
any requirement under § 54.9815-2713(a)(1)(iv) to pro-
vide contraceptive coverage if the issuer complies with
the obligations under this section applicable to such
issuer.

(2) A group health plan is considered to comply
with any requirement under § 54.9815-2713(a)(1)(iv) to
provide contraceptive coverage if the plan complies
with its obligations under paragraph (c) of this section,
without regard to whether the issuer complies with the
obligations under this section applicable to such issuer.
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Health Resources and Services Administration,
Department of Health and Human Services

Women’s Preventive Services Guidelines

Affordable Care Act Expands Prevention Coverage for
Women’s Health and Well-Being

The Affordable Care Act—the health insurance reform
legislation passed by Congress and signed into law by
President Obama on March 23, 2010—helps make pre-
vention affordable and accessible for all Americans by
requiring health plans to cover preventive services and
by eliminating cost sharing for those services. Pre-
ventive services that have strong scientific evidence of
their health benefits must be covered and plans can no
longer charge a patient a copayment, coinsurance or
deductible for these services when they are delivered
by a network provider.

Women’s Preventive Services Guidelines Supported by
the Health Resources and Services Administration

Under the Affordable Care Act, women’s preventive
health care—such as mammograms, screenings for
cervical cancer, prenatal care, and other services—
generally must be covered by health plans with no cost
sharing. However, the law recognizes and HHS un-
derstands the need to take into account the unique
health needs of women throughout their lifespan.

The HRSA-supported health plan coverage guidelines,
developed by the Institute of Medicine (I0M), will help
ensure that women receive a comprehensive set of pre-
ventive services without having to pay a co-payment,
co-insurance or a deductible. HHS commissioned an
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IOM study to review what preventive services are nec-
essary for women’s health and well-being and there-
fore should be considered in the development of com-
prehensive guidelines for preventive services for wom-
en. HRSA is supporting the IOM’s recommendations
on preventive services that address health needs spe-
cific to women and fill gaps in existing guidelines.

Health Resources and Services Administration Women's
Preventive Services Guidelines

Non-grandfathered plans (plans or policies created or
sold after March 23, 2010, or older plans or policies
that have been changed in certain ways since that
date) generally are required to provide coverage with-
out cost sharing consistent with these guidelines in
the first plan year (in the individual market, policy
year) that begins on or after August 1, 2012.

HHS Guideline

Type O.f for Health In-
Preventive Frequency
. surance
Service
Coverage
Well-woman  Well-woman Annual, alt-
visits. preventive care hough HHS

visit annually recognizes that
for adult wo- several visits
men to obtain may be needed
the recommen- to obtain all
ded preventive necessary rec-
services that ommended pre-
are age and de- ventive ser-
velopmentally vices, depend-



Screening for
gestational
diabetes.
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appropriate,

including pre-
conception care
and many ser-
vices necessary

for prenatal
care. This
well-woman

visit should,
where appro-
priate, include
other preven-
tive services
listed in this
set of guide-
lines, as well as
others ref-
erenced in

section 2713.

Screening for
gestational

diabetes.

ing on a wom-

an’s health
status, health
needs, and

other risk fac-

tors.* (see
note)
In pregnant

women between
24 and 28
weeks of ges-
tation and at
the first pre-
natal visit for
pregnant

women iden-
tified to be at
high risk for
diabetes.



Human papil-
lomavirus
testing.

Counseling for
sexually trans-
mitted infec-
tions.

Counseling
and screening
for human
immune-
deficiency
virus.

Contraceptive
methods and
counseling. **
(see note)
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High-risk hu-
man papilloma-
virus DNA tes-
ting in women

with normal
cytology re-
sults.

Counseling on
sexually

transmitted in-
fections for all
sexually active

women.

Counseling and
screening  for
human imm-
une-deficiency

virus infection
for all sexually
active women.

All Food and
Drug Adminis-
tration appro-
ved contracep-
tive methods,
sterilization

procedures,

and patient ed-
ucation and
counseling for
all women with

Screening
should begin at
30 years of age
and should oc-
cur no more
frequently than
every 3 years.

Annual.

Annual.

As prescribed.
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reproductive
capacity.

Breastfeeding Comprehensive In conjunction
support, sup- lactation sup- with each birth.

plies, and port and coun-
counseling. seling, by a
trained provi-
der during

pregnancy and/
or in the post-
partum period,
and costs for
renting breast-
feeding equip-
ment.

Screening and Screening and
counseling for counseling for
interpersonal interpersonal
and domestic and domestic
violence. violence.

*  Refer to guidance issued by the Center for Consu-
mer Information and Insurance Oversight entitled
Affordable Care Act Implementation FAQs, Set 12,
Q10. In addition, refer to recommendations in the
July 2011 IOM report entitled Clinical Preventive
Services for Women: Closing the Gaps concerning dis-
tinct preventive services that may be obtained during
a well-woman preventive services visit.

** The guidelines concerning contraceptive methods
and counseling described above do not apply to women
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who are participants or beneficiaries in group health
plans sponsored by religious employers. Effective
August 1, 2013, a religious employer is defined as an
employer that is organized and operates as a non-
profit entity and is referred to in section
6033(a)(3)(A)(1) or (i11) of the Internal Revenue Code.
HRSA notes that, as of August 1, 2013, group health
plans established or maintained by religious employ-
ers (and group health insurance coverage provided in
connection with such plans) are exempt from the re-
quirement to cover contraceptive services under sec-
tion 2713 of the Public Health Service Act, as incor-
porated into the Employee Retirement Income Secu-
rity Act and the Internal Revenue Code. HRSA also
notes that, as of January 1, 201}, accommodations are
avatlable to group health plans established or main-
tatned by certain eligible organizations (and group
health insurance coverage provided in connection
with such plans), as well as student health insurance
coverage arranged by eligible organizations, with
respect to the contraceptive coverage requirement.
See Federal Register Notice: Coverage of Certain Pre-
ventive Services Under the Affordable Care Act (PDF -
327 KB)



